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OFFICERS OF THE SUPREME COURT

OF THE

TERRITORY OF MINNESOTA.

1849 TO 1858.

CHIEF JUSTICES.

Aaron Goodrich June 1, 1849, to November 13, 1851.

Jerome Fuller November 13, 1851, to December 16, 1852.

Henry Z. Hayner, .... December 16. 1852, to April 7, 1853,

(never presided.)

William II. Welch April 7, 1853, to May 24, 1858.

ASSOCIATE JUSTICES.

David Cooper June 1, 1849, to April 7, 1853.

Bkadley B. Meeker, .... June 1, 1849, to April 7, 1853.

Anduew G. CnATFiELD, . . . April 7, 1853, to April 23, 1857.

Moses G. Sherburne, . . . April 7, 1853, to April 13, 1857.

Rensselaer It. Nelson, . . . April 23, 1857, to May 24, 1858.

Charles E. Flandrau, . . . April 23, 1857, to May 24, 1858.

ATTORNEYS GENERAL.

Lorenzo A. Babcock, .... June 1, 1849, to May 15, 1853.

Lafayette Emmett May 15, 1853, to May 24, 1858.

CLERKS.

James K. Humphrey January 14, 1850, to , 1853.

Andrew J. Whitney, .... , 1853, to , 1854.

George W. Prescott , 1854, to May 24, 1858.

REPORTERS.

William Hollinsiiead, . . . Appointed July 7, 1851.

Isaac Atwater Appointed March G, 18">2.

John B. Brisbin, Appointed February 28, 1854.

Michael E. Ames, Appointed March 20, 1856.

Harvey Officer, Appointed November 27, 1857.

v.Im.diq. (v)*





OFFICERS OF THE JUDICIAL DEPARTMENT

OF THE

STATE OF MINNESOTA.

1858 TO 1892.

SUPREME COURT.

CHIEF JUSTICES.

Lafayette Emmett May 24, 1858, to January 10, 1865.

Thomas Wilson January 10, 1865, to July 14, 1869.

James Gilfillan 5 July 14' 1869' to Janua,7 ?• 1870.
JAMES UILFILLAN j March 1Q to Januaryj JgC^.

Christopher G. Ripley, . . . January 7. 1870, to April 7, 1874.

S. J. R. McMillan, April 7, 1874, to March 10, 1875.

ASSOCIATE JUSTICES.

Charles E. Flandrau, . . . May 24, 1858, to July 5, 1864.

Isaac Atwater May 24, 1858, to July 6, 1864.

S. J. R. McMillan July 6, 1864, to April 7, 1874.

Thomas Wilson July 6, 1864, to January 10, 1865.

John M. Berry, January 10, 1865, to November 8, 1887.

George B. Young April 16, 1874, to January 11, 1875.

F. R. E. Cornell January 11, 1875, to May 23, 1881.

D. A. Dickinson, June 27, 1881, to January, 1893.

Greenleaf Clark March 14, 1881, to January 12, 1882.

William Mitchell March 14, 1881, to January, 189:!.

C E. Vanderburgh January 12, 1882, to January, 1893.

Loren W. Collins November 16, 1887, to January, 1895.

ATTORNEYS GENERAL.

Charles H. Berrt May 24, 1858, to January 2, 1860.

Gordon E. Cole January 4, 1860, to January 8, 1866.

(vii)



viii OFFICERS OF THE JUDICIAL DEPARTMENT

ATTORNEYS GENERAL—Continued.

William Colvillk, .... January 8, 1866, to January 10, 1868.

F. B. E. Cornell January 10, 1868, to January 9. 1874.

George P. Wilson, .... January 9, 1874, to January 10, 1880.

Charles M. Start January 10, 1880, to March 11, 1881.

W. J. Hahn March 11, 1881, to January 5, 1887.

Moses E. Clapp, January 5, 1887, to January, 1893.

CLERKS.

Jacob J. Noah, May 24, 1858, to January 15, 1861.

A. J. Van Vorhes January 15, 1861, to January 13, 1864.

George F. Potter, .... January 13, 1864, to January 14, 1867.

Sherwood Hough January 14, 1867, to January 7, 1876.

Samuel II. Nichols, .... January 7, 1876, to January 5, 1887.

J. D. Jones January 5, 1887, to January 5, 1891.

Charles P. Holcomb, . . . January 5, 1891, to January, 1895.

REPORTERS.

Harvey Officer, May 24, 1858, to January 30, 1865.

William A. Spencer, . . . '. January 30, 1865, to June 15, 1875.

George B. Young June 15, 1875, to January 1, 1892.

C C. Willson, April 12, 1892, to .

JUDGES OF DISTRICT COURTS.

FIRST DISTRICT.

May 24, 1858, to July 1, 1864.

August, 1864, to December 31, 1871.

January 1, 1872, to January, 1897.

November 19, 1881, to September. 1890.

September 24, 1890, to January 14, 1891.

Appointed January 31, 1891.

SECOND DISTRICT.

E. C. Palmer May 24, 1858, to December 31, 1864.

Westcott Wilkin* January 1, 1865, to January 5, 1891.

H. 11. Brill January 1, 1876, to January, 1895.

Orlando Simons January 1, 1876, to November, 1890.

S. J. Tt. McMillan, . .

Charles McClure, . .

F. M. Crosby

William McCluer, . .

Hollis R. Murdoch, . .

W. C Williston, . . .



OF THE STATE OF MINNESOTA. ix

SECOND DISTRICT—Continued.

L. M. Vilas February 15, 1889, to August, 1889.

William L. Kelly, .... March 17, 1887, to January, 1895.

C. D. Kerr February 14, 1889, to January, 1897.

Charles E. Otis August 28. 1889, to January. 1897.

James J. Egan January, 1891, to January, 1897.

W. D. Cornish Appointed December 5, 1890.

THIRD DISTRICT.

Thomas Wilson May 24, 1858, to July 1, 1864.

Lloyd Barber September 12, 1864, to December 31, 1871.

C. N. Waterman January 1, 1872, to February 18, 1873.

John Van Dyke, February 28, 1873, to January 8, 1874.

William Mitchell January 8, 1874, to March 14, 1881.

Charles M. Start March 14, 1881, to January, 1894.

FOURTH DISTRICT.

James Hall May 24, 1858, to October 1, 1858.

Edward O. Hamlin October 1, 1858, to December 31, 1858.

Charles E. Vanderburgh, . January 1, 1859, to January 12, 1882.

A. H. Young January, 1877, to January, 1891.

John M. Shaw January 13, 1882, to January 8, 1884.

M. B. Koox January 8, 1884, to May 1, 1886.

John P. Rea May 1, 1886, to March 5, 1889.

William Lochren November 19, 1881, to January, 1895.

Hexry G. Hicks, March 16, 1887, to January, 1895.

Frederick Hooker Marcli 5, 1889, to January, 1897.

Seagrave Smith, March 5, 1889, to January, 1897.

C. M. Pond January 5, 1891. to January, 1897.

Thomas Canty, January 5, 1891, to January, 1897.

FIFTH DISTRICT.

N. M. Donaldson May 24, 1858, to December 31, 1871.

Samuel Lord . January 1, 1872, to February 21, 1880.

Thomas S. Buckham February 21, 1880, to January, 1893.

SIXTH DISTRICT.

L. Branson May 24, 1858, to December 31, 1864.

Horace Austin, January 1, 1865, to September 30, 1869.
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SIXTH DISTRICT—Continued.

M. G. Hanscome, October 1, 1869, to December 31. 1869.

Franklin II. Waite January 1. 1870, to October 1, 1874.

A. C. Woolfolk October 1, 1874, to December 31, 1874.

D. A. Dickinson January 1, 1875, to June 27, 1881.

M. J. Severance, June 27, 1881, to January, 1894.

SEVENTH DISTRICT.

James M. McKelvey, . . . August 1, 1866, to April 19, 1883.

L. W. Collins April 19, 1883, to November 16. 1887.

L. L. Baxter, . . . . . March 18, 1885, to January, 1893.

D. B. Skaule November 14, 1887, to January, 1895.

EIGHTH DISTRICT.

L. M. Brown March 11, 1870, to December 31, 1870

A. G. Chatfield January 1, 1871, to October 3, 1875.

L. M.Brown, . ...... October 29, 1875, to January 3, 1877.

JonN L. McDonald January 3, 1877, to November 4. 1886.

James C. Edson November 4, 1886, to January 27, 1891

Francis Caduell Appointed February, 1891.

NINTH DISTRICT.

M. G. Hanscome, March 11, 1870, to January 1, 1877.

E. St. Julian Cox January 1, 1877, to March 22. 1882.

H. D. Baldwin April 4, 1882, to January 3, 1883.

B. F. Webber January 3, 1883. to January, 1895.

TENTH DISTRICT.

Sherman Page January 1, 1873, to January 10, 1880.

John Q. Farmer January 10, 1880, to January, 1893.

ELEVENTH DISTRICT.

O. P. Stearns January, 1875, to January, 1894.

R. Reynolds March 19, 1885, to January 4, 1887.

Ira B. Mills January 4, 1887, to March 8, 1887.

J. D. Ension April 16, 1889, to January, 1897.
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TWELFTH DISTRICT.

John H. Brown, March 13, 1875, to January, 1890.

Gorham Powers January 81, 1890, to January, 1897.

THIRTEENTH DISTRICT.

A. D. Perkins March 17, 1885, to March 1. 1891.

P. E. Brown, Appointed February 25, 1891.

FOURTEENTH DISTRICT.

Ira B. Mills March 8, 1887, to January, 1893.

FIFTEENTH DISTRICT.

C. B. Sleeper March 10, 1887, to January 5, 1889.

George W. Holland, . . . January 5, 1889, to January, 1895.

SIXTEENTH DISTRICT.

Calvin L. Brown March 10, 1887, to Jan uary, 1895.

JUDGES OF COMMON PLEAS.

RAMSE? COUNTY.*

William Sprigq Hall, . . . August 1, 1867, to February 25, 1875.

H. R. Brill March 1, 1875, to March 2, 1876.

OitLANDO Simons March 15, 1875, to March 2, 1876.

HENNEPIN COUNTY.f

A. H. Young , 1872, to February 26, 1877.

•Merged In District Court. Second Judicial District. March J, 1876, c. 209. Bp. Laws 187*.

(Merged In District Court, Fourth Judicial District, c 103, Laws 1877.
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RULES OF PRACTICE

OF THE

SUPREME COURT OF MINNESOTA.

RULE L

Clerk—duties of—calendar. 1. The clerk shall keep a general

docket or register, in which he shall enter the titles of all actions and

proceedings, including the names of the parties, and the attorneys or

solicitors hy whom they prosecute or defend, and he shall enter

thereunder, from time to time, of the proper dates, brief notes of all

papers filed and all proceedings had therein ; the issuing of writs and

other process, and the return thereof; the court or officer to whom

directed ; the return of any court, officer, or other person thereto ; the

filing of any bond or other security, and the issuing of a certificate

of supersedeas, and of all orders and judgments in any action or pro

ceeding, whether of course or on motion ; also, proper references to

the number and term of all papers and proceedings.

2. He shall also keep a judgment book, in which he shall enter all

judgments; the names of the parties thereto, plaintiff and defendant;

the date of the judgment, its number and term, the amount thereof,

if the recovery of money or damages is included therein, and the

amount of costs, which record shall be properly indexed.

3. He shall keep a court journal, in which he shall enter, from day

to day, brief minutes of all proceedings in court.

4. He shall file all papers presented to him ; indorse thereon the

style of the action, its number and term, the character of the paper,

(xiiH



xjv RULES OF PRACTICE OF THE SUPREME COURT.

and date of filing; and after filing, no paper shall be taken from the

office, unless by order of the court or a judge thereof.

At the commencement of each term he shall furnish the court and

bar with separate lists of all causes pending therein which have been

noticed for argument, and of which a note of issue has been filed six

days before the commencement of the term. Causes shall be placed

upon the list according to the date of the notice of appeal or writ of

error.

Adopted July 24, 1867.

RULE IL

Motions—cringing on for hearing—motion papers. Motions, except

for orders of course, shall be brought on upon notice, and when not

made upon the records or files of the court, shall be accompanied

with the papers on which the same are founded.

Adopted July 24, 1867.

RULE III.

Clerk ofdistrict court—certifying additional papers. Upon an appeal

from a judgment or order, the clerk of the district court, in addition

to the copies of the notice of appeal and judgment roll or order, shall,

upon the request of either party to such appeal, and at the expense

of the party applying, certify and transmit to this court copies of any

papers, affidavits, or documents on file, in the district court, in the

action in which the appeal is taken, which such party may deem

necessary to or proper for the elucidation and determination of any

question expected or intended to be raised on the hearing of the ap

peal.

Adopted July 24, 18G7.

RULE IV.

Return on appeal—notice to file—dismissal for failure. The appel

lant or plaintiff in error shall cause the proper return to be made and

filed with the clerk of this court within sixty days after the appeal

is perfected or the writ of error served. If he fails to do so, the

respondent or defendant in error may, by notice in writing, require

such return to be filed within twenty days after the service of such

notice, and. if the return is not filed in pursuance of such notice, th«
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appellant or plaintiff in error shall be deemed to have abandoned the

appeal or writ of error, and on an aSdavit proving when the appeal

was perfected or writ of error served, and the service of such notice,

and a certificate of the clerk of this court that no return has been

filed, the respondent or defendant in error may enter an order with

the clerk dismissing the appeal or writ of error for want of prosecu

tion, with costs, and the court below may thereupon proceed as

though there had been no appeal or writ of error.

Adopted July 24, 1867.

EULE V.

Defective return—procuring additional return. If the return made

by the clerk of the court below is defective, or full copies of all the

orders, papers, or records necessary to the understanding or decision

of the case in this court are not certified or transmitted, either party

may, on an affidavit specifying the defect or omission, apply to one of

the judges of this court for an order that such clerk make a further

return and supply the omission or defect without delay.

Adopted July 24, 1867.

EULE VL

Original papers—procuring order for transmission to appellate court.

Whenever it is necessary or proper, in the opinion of any judge of

this court, that original papers of any kind should be inspected in

this court on appeal, such judge may make such order for the trans

mission, safe-keeping, and return of such original papers as to him

may seem proper, and the court may receive and consider such

original papers in connection with the transcript of the proceedings.

Adopted July 24, 1867.

eule vn.

Attorneys—guardians ad litem—continue such on appeal. The at

torneys and guardians ad litem of the respective parties in the court

below, shall be deemed the attorneys and guardians of the same

parties respectively in this court, until others are retained or ap

pointed, and notice thereof served on the adverse party.

Adopted July 24, 1867.
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RULE VIII.

Notice of argument—-filing note of issue. Causes shall be noticed for

the first day of the term, and may be noticed for argument by either

party. Criminal cases shall have a preference, and may be moved

on behalf of the state out of their order on the calendar. Cases shall

be noticed for argument at least ten days before the first day of the

term; and at least six days before the commencement of the term,

the party giving the notice of argument shall furnish the clerk with a

note of the issue, containing the title of the action, sjjecifying which

party is appellant and which respondent or plaintiff in error and de

fendant in error, as the case may be ; the names of the attorneys

of the parties respectively, and the date of the notice of appeal or

writ of error.

As amended February 10, 1868.

[In computing ten-dny period, the day of pervice and first day of the term mn6t be excluded.
See Grew T. St. P., S. d" T. F. R. Co. 26 Minn 3^7 .]

RULE IX.

Paper books and briefs—furnishing copies to court and reporter.1

The party removing a cause to this court shall, at least one day pre

vious to the argument, deliver to the clerk eight copies—one for each

of the judges, one for the reporter, one for the clerk, and one for the

state librarian—of the printed case or paper book, and of the assign

ment of errors, and of his brief or points and authorities. The case

or paper book shall consist of so much of the return as will clearly

and fully present the questions arising on the review, with the rea

sons of the court below for its decision, if any were filed; also the

notice of appeal, and the verdict or finding and judgment, if there be

one. The folios of the case or paper book shall be distinctly num

bered in the margin. Prefixed to the brief, but stated separately,

shall be an assignment of the errors asserted and intended to be

urged. Each specification of error shall be separately, distinctly, and

concisely stated, and the several specifications of error shall be con

secutively numbered. When the error specified is that any finding

of fact of the court below or a referee is not sustained by evidence,

it shall specify particularly the finding complained of. No error not

affecting the jurisdiction over the subject-matter will be considered,

'Furnishing copies to adverse party, see Rule XI.
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unless stated in the assignment of errors. On the opening of the

argument the other party shall, in like manner, furnish eight copies

of his brief, or points and authorities.

As amended December 24, 1885.

RULE X.

Call of calendar—setting cavses for argument—motions. On the

first day of the term the court will proceed to call the calendar in

order to set causes for oral argument or for submission on briefs, and

will continue the call until there shall be as many causes so set as

the court shall believe can be disposed of during the term. On such

day motions in causes on the calendar, to strike from the calendar,

or to dismiss, affirm, or reverse, may be orally noticed in open court

and will be heard during the first week of the term.

On the call of the calendar, if neither party to a cause called shall

have it set for oral argument or submission on briefs, or if neither

party shall move a cause or submit it when it is called on the day on

which it is set for oral argument, or, if it be set for submission on

briefs, if neither party shall have filed his brief by the day appointed

for the briefs to be filed, or, if no day be appointed, neither party

shall file his brief during the term, the cause shall be continued to

the next term.

As amended January 24, 1890.

RULE XI.

Paper books and briefs — Furnishing copy to adverse party. At

least twenty days before the term of this court at which a cause is

noticed for trial by the appellant or plaintiff in error, and in all cases

at least twenty days before the first term of this court commencing

more than eighty days after the appeal is perfected or writ of error

served, the appellant or plaintiff in error shall deliver to the adverse

party a copy of the paper book, and of the assignment of errors, and

of bis points and nuthorities; and on or before the first day of the

term at which the cause is noticed for trial the respondent or defend

ant in error shall furnish the adverse party a copy, of his points and

authorities.

As amended December 24, 1885.

v.Im.dig.—b
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RULE XII.

Noticing causefor a term commencing within eighty days—continuance.

When the respondent, or defendant in error, notices a cause for trial

at a term commencing within the time allowed to the appellant, or

plaintiff in error, to serve his points and authorities, the appellant,

or plaintiff in error, shall be entitled to a continuance on a sugges

tion that he cannot conveniently proceed with the trial at such term.

Adopted July 24, 1867.

RULE XIIL

Examination of evidence—stating points in facts claimed to he estab

lished—argument of question offact. In cases where it may be neces

sary for the court to go into an extended examination of evidence,

each party shall add to the copies of his points furnished the court

the leading facts which he deems established, with reference to the

portions of the evidence There he deems the proof of such facts may

be found. And the conic will not hear an extended discussion upon

a mere question of faot.

Adopted July 24, 18C7

RULE XIV.

Failure to serve points and paper book or to argue cause. Either

party may apply to the court for judgment of affirmance or reversal,

or for a dismissal, as the case may be, if the other party shall neg

lect to appear and argue the cause, or shall neglect to furnish and

deliver cases and points as required by these rules.

Adopted July 24, 1867.

RULE XV.

Oral argument—when allowed. Either party may submit a cause

on his part on a printed brief or argument.

In actions for the recovery of money only, or of specific personal

property, where the amount, or the value of the property, involved

in the appeal, shall not exceed one hundred dollars, and in appeals

from orders involving only questions of practice, or forms or rules of

pleading, and in appeals from the clerk's taxation of costs, the par

ties may submit on briefs but no oral argument will be allowed.

On oral arguments the appellant or plaintiff in error, or on a mo
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tion the moving party, or party procuring the order to show cause,

shall open and be entitled to reply. Each party shall be entitled to

one hour in all, except that in actions for the recovery of money only,

or of specific personal property, where the amount, or the value of

the property, involved in the appeal, shall not exceed five hundred

dollars, they shall be entitled to only thirty minutes each, and on

motions and orders to show cause to only fifteen minutes each.

Leave to argue a cause orally, when not entitled to such oral argu

ment under this rule, may be given, on application therefor, at the

time of calling the calendar. And the time allowed for oral argu

ment as prescribed by this rule may be extended, on application

therefor at the commencement of the argument, notice of intention

to apply therefor being given at the time of calling the cause on the

call of the calendar, and on motions and orders to show cause on

application when brought to a hearing.

As amended January 24, 1890.

RULE XVI.

Dismissal—certifying to court below. In all cases of the dismissal

of any appeal or writ of error in this court, it shall be the duty of

the clerk to issue a certified copy of the order or dismissal to . the

court below, so that further proceedings may be had in such court as

if no writ of error or appeal had been brought.

Adopted July 24, 1867.

RULE XVII.

Remittitur—mailing notice of decision—clerk's fee—entry of judg

ment transmitting remittitur. A remittitur shall contain a certified

copy of the judgment of this court, sealed with the seal thereof, and

signed by the clerk.

When a decision is filed or an order entered determining the cause,

the clerk shall mail notice thereof to the attorneys of the parties, and

no judgment shall be entered until the expiration of ten days there

after.

The clerk shall receive a fee of twenty-five cents for each notice

aforesaid.

The remittitur shall be transmitted to the clerk of the court below

as soon as may be, after judgment is entered.

As amended by rule 33, October 31, 1872,
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EULE XVIII.

Bemittitur as matter of course. Upon the reversal, affirmance, or

modification of any order or judgment of the district court by this

court, there will be a remittitur to the district court unless otherwise

ordered.

Adopted July 24, 18G7.

EULE XIX.

Reversal—-final judgment without remittitur. On reversal of a judg

ment of the district court, rendered on a judgment removed into it

from an inferior court, when there is no remittitur, this court will

render such judgment as ought to have been given in the court below,

including the costs of that court, and also for the costs of this court;

and the plaintiff in error or appellant may have execution thereupon.

Adopted July 24, 1867.

EULE XX.

Judgment for money only—affirmance—final judgment in this court.

In all cases where a judgment of the district court, for the recovery

of money only, is affirmed, and there is no remittitur, judgment may

be entered in this court for the amount thereof, with interest and

costs, and damages, if any are awarded, to be added thereto by the

clerk; and the party in whose favor the same was rendered may

have execution thereupon from this court.

Adopted July 24, 1867.

EULE XXI.

Reversal—no remittitur—costs of prevailing party. In case of a

reversal of a judgment, order, or decree of a district court, rendered

or made in a cause commenced therein, if there is no remittitur, the

prevailing party shall have judgment in this court for the costs of

reversal, and the costs of the court below, and execution therefor.

Adopted July 24, 1867.

EULE XXII.

Remittitur—costs notwithstanding remittitur. In all cases in which

a remittitur is ordered, the party prevailing shall have judgment in
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this court for his costs, and execution thereon, notwithstanding the

remittitur.

Adopted July 24, 1867,

RULE XXIII.

Costs—taxation of. Costs in all cases shall be taxed in the first

instance by the clerk r'lon two days' notice, and inserted in the judg

ment, subject to the review of the court, and the clerk of the court

below may tax the costs of the prevailing party in this, when the

same are to be inserted in the judgment.

As amended June 10, 1875.

* RULE XXIV.

Judgment roll—papers constituting. In all cases, the clerk shall

attach together the writ of error, if any, the transcript and papers

certified and returned by the clerk of the court below, a copy of the

minutes of argument and order for judgment, and annex thereto a

copy of the judgment of this court signed by him; and the papers

thus annexed shall constitute the judgment roll.

Adopted July 24, 1867

RULE XXV.

Executions—issuance and satisfaction. Executions to enforce any

judgment of this court may issue to the sheriff of any county in

which a transcript of the judgment is filed and docketed. Such exe

cutions shall be returnable in sixty days from the receipt thereof by

the officer. On the return of an execution satisfied, or acknowledg

ment of satisfaction, in due form of law, by the party who recovered

the same, or his representatives or assigns, the clerk shall make an

entry thereof upon the record.

Adopted July 24, 1867.

RULE XXVI.

Process and writs other than executions. All other writs and process

issuing from or out of the court shall be signed by the clerk, sealed

with the seal of the court, tested of the day when the same issued,
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and made returnable on any day in the next term, or in the same

term when issued in term time, and a judge may, by an indorsement

thereon, order process to be made returnable on any day in vacation

when, in bis opinion, the exigency of the case requires it.

Adopted July 24, 1867.

EULE XXVII.

Writ of error—giving notice of. On the issuance from this court of

a writ ot error, the plaintiff in error in such writ shall give notice in

writing to the attorney general and county attorney of the county in

which the action is triable, within ten days after the issuing of such

writ, that such writ has been sued out.

Adopted July 24, 1807.

f

RULE XXVIII.

Paper books—printing. Paper books, the assignment of errors,

and briefs shall be neatly and legibly printed with black ink on white

writing paper, properly paged at the top, with a margin on the outer

edge of one inch and a half. The printed page shall be seven inches

long, and three and a half inches wide, and the paper page shall not

be more than nine inches long or seven inches wide. Each brief

shall be signed by counsel preparing it, and each paper book and

brief shall be stitched together, with its proper designation and the

title of the cause printed on the outside.

As amended December 24, 1885.

EULE XXIX.

Costs—amount allowed—prevailing parti;. Unless otherwise ordered,

the prevailing party shall recover costs as follows: 1. Upon a judg

ment in his favor on the merits, twenty-five dollars; 2. Upon dis

missal, ten dollars.

Adopted July 24, 1867.

[Who fs prevailing parly. See Sanborn v. WibiUr, 2 Minn. 823, Gil. 277; Allen v. Jone*. 8 iliuu
2.i2. Gil. I72.J

■

EULE XXX.

Judgment—entry by losing party. In case the prevailing party

Bhall neglect to have judgment entered up within twenty days after
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notice of the filing of the opinion or order of court, the adverse party

may, without notice, cause the same to be entered by the clerk with

out inserting therein any allowance for costs or disbursements, except

the clerk's fees in this court.

Adopted July 24. 1867.

EULE XXXI.

Attorneys and counsellors—examination of applicants. The exam

ination of applicants for admission as attorneys and counsellors will

be held on the second Friday of the term, at nine and a half o'clock

a. m.

As amended January 24, 1890.

EULE XXXII.

Rules—when to take effect. These rules shall take effect at the

expiration of thirty days after the publication thereof. All former

rules of this court are abrogated, except so far as it may be neces

sary to follow them upon appeals and writs of error which shall he

pending when these rules take effect.

Adopted July 24. 1357.

EULE XXXIII.

Amendment of rule 17, which see.

EULE XXXIV.

Entering cause on calendar during term—duty of clerk. When the

clerk shall be directed to enter a cause upon the calendar during

term, he shall transcribe the same into the copies of the calendar fur

nished to the judges, for which service he shall be entitled to a fee of

one dollar, to be paid by the party upon whose motion buch entry is

ordered.

Adopted October 81, 1872.

EULE XXXV.

Calling calendar—motions—setting cases for hearing. On the first

day of the term the calendar will be called for the purpose of entering
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motions, and of ascertaining what cases are for oral argument, and

of setting down the same.

Motions, and such cases as counsel may desire to argue, may be

heard during the first week of the term.

Such cases as, upon the call of the calendar, are found to be for

oral argument, and as shall not be set down for the first weel< of the

ferm, shall be heard in their order upon the calendar, at the rate of

two per day, commencing upon the first Monday of the term, unless

otherwise directed by the court for special reasons, or unless substi

tutions shall be made by agreement of counsel and with the consent

of court.

Adopted October 31, 1872.

EULE XXXVI.

Failure to furnish papers—continuance. In case of the failure of

the appellant or plaintiff in error to furnish papers as required by Eule

9, the action will be continued by the court upon its own motion,

unless an affirmance or dismissal is ordered on application of the

other party under rule 14.

Adopted June 10, 1875.

EULE XXXVII.

Rehearing—filing application. Applications for rehearing shall

be made ex parte, on petition setting forth the grounds on which

they are made, and filed within ten days after notice of the decision.

As amended January 24, 1890.

EULE XXXVIII.

Modification and suspension of rules. Any of these rules may be

relaxed or suspended by the court in term or a judge thereof in vaca

tion, in particular cases, as justice may require.

As amended January 24, 1890.



RULES OF PRACTICE

OF THE

DISTRICT COURTS OF MINNESOTA,

Adopted at a General Session of Judges, held at the Capitol, in the

City of St. Paul, on the first Wednesday of July, 1875,

pursuant to Chapter 44, Laws 1875.

RULE L

Applicant for admission as attorney—examination. Applicants for

admission to practice as attorneys and counsellors of these courts, who

are entitled to examination, shall be examined in open court, at such

time and in such manner as the court may direct.

RULE II.

Examination—qitalific.ition for admission. To pntitle an applicant

to examination, he must prove to the court :

1. That he is a citizen of the United States, or has declared his

intention to become such; that he is twenty-one years of age, and a

resident of the county in which he applies, which proof may be made

by his own affidavit of the fact.

2. The evidence of good moral character shall be the certificate of

a reputable counsellor of this court, or some other person known to

the court; but such certificate shall not be deemed conclusive evi-

(xxv)
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dence, and the court must be satisfied on the point after a full exam

ination and inquiry.

3. Such applicant must sustain a satisfactory examination upon

the law of real and personal property, contracts, partnerships, nego

tiable paper, principal and agent, insurance, executors and adminis

trators, personal rights, domestic relations, wills, equity jurisprudence,

pleadings, practice, evidence, and criminal law.

RULE III.

Attorney'8 oath. The clerk shall administer to each attorney and

counsellor, on his admission, the following oath :

"You do solemnly swear that you will support the constitution of

the United States, and the constitution of the state of Minnesota,

and that you will conduct yourself, as an attorney and counsellor in

the courts of this state, in an upright, courteous, and gentlemanly

manner, and to the best of your learning and ability, with all good

fidelity, as well to the court as to the client. That you will use no

falsehood or deceit, nor delay any person's cause for lucre or malice:

so help you God."

RULE IV.

Bonds—proving and acknowledging—attorney as surety. All bonds

Bhall be duly proved or acknowledged in like manner as deeds of real

estate, before the same shall be received or filed.

No practicing attorney or counsellor at law shall be received as a

surety on any bond or undertaking required in an action, except

where such bond or undertaking Bhall be executed on behalf of a non

resident party.

[Attorney not competent an turetj on appeal bond. Sec Schuth T. Hagar, 24 Minn. 3C9.)

RULE V.

Sureties—qualifications—justification. The qualification of sureties

must be as follows: Each must be a resident and freeholder of this

state, and worth the amount specified in the bond or undertaking

above his debts and liabilities, and exclusive of his property exempt

from execution. Whenever a judge or other officer approves the se

curity to be given in any case, or reports upon its sufficiency, he must

require the sureties to justify by affidavit.
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RULE VI.

Tapers to he served—indorsing attorney's residence— service. On

process or papers to be served, the attorney, besides subscribing or

indorsing his name, shall add thereto his place of residence; and if

he shall neglect to do so, papers may be served on him through the

mail by directing them according to the best information that can

conveniently be obtained concerning his residence.

This rule shall apply to a party who prosecutes or defends in

person, whether he be an attorney or not.

RULE VII.

Sereral defences or causes of action—separately stating and numbering.

In all cases of more than one distinct cause of action, defence, coun

ter claim, or reply, the same shall not only be separately stated but

plainly numbered ; and all pleadings not in conformity with this rule

may be stricken out on motion.

RULE VIII.

Folioing papers. The attorney or other officer of court who draws

any pleading, affidavit, case, bill of exceptions or report, decree or

judgment, exceeding two folios in length, shall distinctly number and

mark each folio of one hundred words in the margin thereof, or shall

number the pages and the lines upon each page; and all copies,

either for the parties or court, shall be numbered and marked, so as

to conform to the originals. And if not so marked and numbered,

any pleading, bill of exceptions, or case may be returned by the party

on whom the same is served.

RULE IX.

Motions—notices—what notice shall contain. Notices of motion

shall be accompanied with copies of the affidavits and other papers

on which the motions are made, except papers in the action of which

copies shall have been served, and papers on file at the service of the

notice which shall be referred to in the notice. When the notice is

for irregularity, the notice shall set forth particularly the irregularity

complained of; in other cases it shall not be necessary to make a

specification of points, but it shall be sufficient if the notice state

generally the grounds of the motion.
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EULE X.

Motions and orders to slww cause—-failure to appear. Whenever

notice of a motion shall be given, or an order to show cause served,

and no one shall appear to oppose the motion or application, the

moving party shall be entitled, on filing proof or admission of service,

to the relief or order sought, unless the court shall otherwise direct.

If the moving party shall not appear, or shall decline to proceed, the

opposite party, on filing like proof of service, shall be entitled to an

order of dismissal.

RULE XL

Hearing motions and orders to show cause—order of proof and ar

gument. On motion, the moving party, and on order to show cause

the party cited, shall have the opening and closing of the argument.

Before the argument shall commence the moving party in the motion

or order shall introduce bis evidence to support the application. The

adverse party shall then introduce his evidence in opposition, and the

moving party may then introduce evidence in rebuttal or avoidance

of the new matter offered by the adverse party. On the hearing of

such motion or order to show cause no oral testimony shall be received.

EULE XII.

Motions to correct or strike out pleadings. Motions to strike out

or correct any pleading under section 90, of chapter 66, of the Gen

eral Statutes, page 461, must be noticed before demurring or answer

ing the pleading, and within twenty days from the service thereof.

EULE XIII.

Special-term calendar—notes of issue. The clerk in each county

shall keep a special-term calendar, on which he shall enter all actions

or proceedings noticed for special term according to the date of issue

or service of notice of motion. Notes of issue of all matters for

special term shall be filed with the clerk one day before the term;

and no case shall be entered on the calendar unless such note of issue

shall have been so filed.

RULE XIV.

Special term—filing papers to be used at. All affidavits, noticeB,

and other papers designed to be used in any cause at special term,
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shall be filed with the clerk at or before the hearing of the cause,

unless otherwise directed by the court.

RULE XV.

Ex parte order— affidavit for— stating former application. Any

party applying to any judge or court commissioner for any order to

be granted without notice, except an order to show cause, shall state

in his affidavit whether he has made any previous- application for

such order, and if such previous application has been made upon the

same state of facts, every subsequent application shall be refused.

RULE XVI.

Extending time to ansicer—affidavit of merits. No order extending

the time to answer a complaint shall be granted unless the party

applying for such order shall present to the judge to whom the appli

cation shall be made an affidavit of merits, or an affidavit of the attor

ney or counsel retained to defend the action, that from the statement

of the case in the action made to him by the defendant he verily

believes the defendant has a good and substantial defence, upon the

merits, to the cause of action set forth in the complaint, or to some

part thereof.

RULE XVII.

Affidavit of merits—what it must contain. In an affidavit of merits,

the affiant shall state that he has fully and fairly stated the case and

the facts in the case to his counsel, and that the defendant has a

good and substantial defence to the action on the merits, as he is

advised by his counsel after such statement, and verily believes true,

and shall also give the name and place of residence of such counsel.

RULE XVIII.

Enjoining sale on execution or foreclosure—hearing application for

injunction. In cases where a sale of real estate upon execution or

foreclosure by advertisement is sought to be enjoined, the application

for an injunction shall be heard and determined upon notice to the

adverse party either by motion or order to show cause.

The application shall be made immediately on receiving notice of

the publication of the notice of sale. And no injunction in such case
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shall be allowed ex parte, unless the rights of the applicant would

otherwise be prejudiced, nor unless a satisfactory excuse is furnished

showing why the application was not made in time to allow the same

to be heard and determined upon notice before the day of sale.

And in all other cases, if the court or judge deem it proper that the

defendant or any of several defendants shall be heard before granting

the injunction, an order may be made requiring cause to be shown at

a specified time and place why the injunction should not be granted.

EULE XIX.

Injunction and ne exeat—bond upon allowance of writ. In every case

where no special provision is made by law as to security, the court

or officer allowing a writ of injunction or ne exeat shall require an

undertaking or bond, on behalf of the party applying for such writ, in

not less than two hundred and fifty dollars, executed by him or some

person on his behalf, as principal, together with one or more sufficient

sureties, to be approved by the court or officer allowing the writ, and

to the effect that the party applying for the writ will pay the party

enjoined or detained such damages as he may sustain by reason of

the writ, if the court shall eventually decide that the party was not

entitbd to the same.

RULE XX.

Demurrer—lime to plead ichen overruled. When a demurrer is ovei-

ruled, with leave to answer or reply, the party demurring shall have

twenty days after notice of the order, if no time is specified therein,

to file and serve an answer or reply, as the case may be.

ItULE XXI.

Chinge of venue—application for—affidavits. A change of venue or

place of trial will not be granted unless the party applying therefor

uses due diligence to procure the same within a reasonable time after

issue joined in the action, and the ground for the change shall have

come to the knowledge of the applicant. Nor will a change be granted

where the other party will lose the benefit of a term, unless the party

asking for such change shall move therefor at the earliest reasonable

opportunity after issue joined, and he shall have information of the

ground of such change. In addition to what has usually been statbd

in affidavits concerning venue, either party may state the nature of
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the controversy, and show how bis witnesses are material; and may

also show where the cause of action or defence or both of them arose;

and these facts will be taken into consideration by the court in fixing

the place of trial.

RULE XXII.

Trial by jury—settlement of issues for. In cases where the trial of

issues of fact is not provided for by section 198, of chapter 66, of

General Statutes of Minnesota, if either party shall desire a trial by

jury, such party shall, within ten days after issue joined, give notice

of a motion to be made upon the pleadings, that the whole issue, or

any specific question of fact involved therein, be tried by a jury.

With the notice of motion shall be served a distinct and brief state

ment of the questions of fact proposed to be submitted to the jury for

trial, in proper form, to be incorporated in the order, and the court

or judge may settle the issues, or may refer it to a referee to settle

the same. The court or judge may, in his discretion, thereupon

make an order for a trial by jury, setting forth the questions of facts

as settled, and such questions only shall be tried by the jury; subject,

however, to the right of the court to allow an amendment of such

issues upon the trial in like manner as pleadings may be amended

upon trial.

RULE XXIII.

Depositions—issuance of commission—settlement of interrogatories.

Commissions to take testimony without this state may be issued on

notice, and application to the court, or judge thereof, either in term

time or in vacation. Within five days after the entry of the order for a

commission, the party applying therefor shall serve a copy of the

interrogatories proposed by him, on the opposite party. Within five

days thereafter the opposite party may serve cross interrogatories.

After the expiration of the time for serving cross interrogatories,

either party may, within five days, give five days' notice of settlement

of the interrogatories before the court, or judge thereof. If no such

notice be given within five days, the interrogatories and cross inter

rogatories, if any served, shall be considered adopted. Whenever a

commission is applied for, and the other party wishes to join therein,

interrogatories and cross interrogatories to be administered to his

■witnesses may be served, and settled or adopted, within the same

times and in the same manner as those to the witnesses of the party

applying. After the interrogatories are settled, they must be en
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grossed by the party proposing the interrogatories in chief, and

the engrossed copy or copies be signed by the officer settling the

same, and must be annexed to the commission and forwarded to the

commissioners. If the interrogatories and cross interrogatories are

adopted without settlement, engrossed copies need not be made, but

the originals or copies served may be annexed and forwarded with

the commission.

RULE XXIV.

Depositions—execution of commission. Should any or either of the

commissioners fail to attend at the time and place for taking testi-

mony, after being notified thereof, any one or more of the commis-

sioners named in the commission may proceed to execute the same.

RULE XXV.

Depositions—subscribing by witness—return of commissioners—duty

of clerk. The witnesses shall severally subscribe their depositions,

and the commissioner or commissioners shall annex to the commission

a certificate Bhowing the time or times and place of executing it,

which certificate may be substantially in the following form :

I, commissioner named in the

within and above-written commission, do certify that the said commission

was executed, and the testimony of was

taken, before me at in on the

day of 18 , at o'clock In the noon, and

was reduced to writing by myself, (or by deponent, or by

, a disinterested person, in my presence and under my

direction.)

That the said testimony was taken by, and pursuant to, the authority and

requirements of the said commission, upon the interrogatories

annexed, and herewith returned. The said witness,

before examination, was sw-rn to testify the truth, the whole truth, and

nothing but the truth, relative to the cause specified in said commission, and

that the testimony of said witness was carefully read to (or by) said witness,

(by me,) and then by him subscribed in my presence.

A. B., Commissioner.

And shall also state whether any commissioner not attending was

notified of the time and place of the taking of the deposition. The

commissioner or commissioners shall annex the deposition, with such

certificate, to the commission, seal them up in an envelope, and

direct to the clerk of the court of the county in which the action is

pending. They may be transmitted by mail or private conveyance.
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The clerk, on receipt of the same, shall open the envelope and file it

with the commission and deposition, marking thereon the time.

They cannot be taken from his custody except upon the order of the

court, or of a referee appointed to take proofs or try any issues in the

cause. The clerk shall produce them in court, to be used upon the

trial of the cause, upon the request of either party.

BULE XXVI.

Depositions—objection to manner of taking or certifying. All objec

tions to the manner of taking, or certifying, or returning depositions

Bhall be deemed waived unless made before the commencement of the

trial of the cause in which such deposition was taken.

EULE XXVII.

Taking papers from files. No papers on file in a cause shall be

taken from the custody of the clerk, except by the judge for his own

use, or a referee appointed to try the action. Before a referee shall

take any files in said action the clerk shall require a receipt therefor,

signed by the referee, specifying each paper so taken.

RULE XXVIII.

Trial before referee—dismissal. On a hearing before referees the

plaintiff may dismiss his action, or his action may be dismissed, in

like manner as upon a trial, at any time before the cause has been

finally submitted to the referees for their decision, in which case the

referees shall report according to the fact, and judgment may there

upon be perfected by the defendant.

EULE XXIX.

Trial by referee—filing report. Upon a trial of issues by a referee,

such referee shall file his report in the clerk's office upon his lees

being paid or tendered by either party.

EULE XXX.

Calls of calendar—substitution of cases. At general terms there

shall be two calls of the calendar. The first shall be preliminary;

V.lM.DIO.— C
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the second shall be peremptory. All preliminary motions, except

motions for continuance, shall be made on the first call. The cases

shall be finally disposed of in their order upon the calendar on the

second call. Substitution of cases may be made on the second call

by consent of all the attorneys in the cases transposed.

RULE XXXI.

Continuance—motions for—affidavit. All motions for continuance

shall be made on the first day of the term, unless the cause for such

continuance shall have arisen or come to the knowledge of the party

subsequent to that day. And in all affidavits for continuance on

account of the absence of a material witness, the deponent shall set

forth particularly what he expects and believes the witness would tes

tify to were he present and orally examined in court.

No counter affidavits shall be received on motions for continuance.

RULE XXXII.

Trial—examining witnesses—argument. On the trial of actions before

the court but one counsel on each side shall examine or cross-examine

a witness, and one counsel only on each side shall sum up the case

to the jury, unless the judge who holds the court shall otherwise

order. Upon interlocutory questions, the party moving the court, or

objecting to testimony, shall be heard first ; the respondent may then

reply, by one counsel, and the mover rejoin, confining his remarks to

the points first stated, and a pertinent answer to the respondent's

argument. Discussion on the question shall then be closed, unless

the court request further argument.

At the hearing of causes before the court no more than one counsel

shall be heard on each side, unless by permission of the court. No

counsel shall be permitted to speak on the argument of any case

more than an hour without special leave of the court, granted before

the argument begins.

RULE XXXIII.

Requests to charge—when to be furnished to the court—exceptions to

charge and refusals. The points on which a party desires the jury to

be instructed must be furnished in writing to the court before he com

mences his argument to the jury, or the same may be disregarded.
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All exceptions to the charge and to refusals to charge shall be taken

bjfore the jury retire.

EULE XXXIV.

Verdict—party or attorneys need not be present when rendered. It

shall not be necessary to call either party, or that either party be

present or represented, when the jury return to the bar to deliver

their verdict.

EULE XXXV.

Costs—taxation of—appealfrom taxation. Costs and charges to be

inserted in a judgment shall be taxed in the first instance by the

clerk upon two days' notice. And an appeal therefrom may be taken

to the court within thirty days after such taxation by the clerk, but

not afterwards. When such appeal is taken, either party may bring

the same on for determination before the court on notice, or by an

order to show cause. On such appeal the court will only review the

items objected to, and upon the grounds specified before the clerk.

EULE XXXVI.

Judgments need be signed- by clerk only. Judgments, and copies to

annex to the judgment roll, shall in all cases be signed by the clerk,

and no other signature thereto shall be required.

EULE XXXVII.

Judgment—entry of by adverse party. Where a party is entitled to

have judgment entered in his favor by the clerk, upon the verdict of

a jury, report of referees, or decision or finding of the court, and neg

lects to enter the same for the space of ten days after the rendition

of the verdict, or notice of the filing of the report, decision, or finding,

(or, in case the same has been stayed, for the space of ten days after

the expiration of such stay,) the opposite party may cause the same

to be entered by the clerk upon five days' notice to tho adverse party

of the application therefor.

EULE XXXVIII.

Case or bill of exceptions—computing time for serving—-filing settled

ease. In case of trials by the court or by referees, the time for serv
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ing a case or bill of exceptions shall be computed from tlK ;e of

service of notice of filing the report, decision, or finding. The party

procuring a case or bill of exceptions, shall cause the same to be filed

within ten days after the case shall be settled, or the same or the

amendments thereto shall have been adopted, otherwise it shall be

deemed abandoned.

EULE XXXIX.

Stenographic reporter's minutes—transcript from—case made from

minutes—-filing transcript of minutes. Transcripts of the stenographic

reporter's minutes shall be made in the exact words and in the form

of the original minutes. The case or bill of exceptions prepared

therefrom may be in narrative form. The party procuring the trans

cript shall, at or before the time of serving the proposed case or bill

of exceptions, file the same with the clerk for the use of parties and

the court.

EULE XL.

Juror—default of—penalty. If during the progress of the term a

Juror does not appear and answer when called by the court, the clerk

shall make an entry of the default of such juror, and deduct from his

time of service the day upon which such default shall have occurred,

unless the court for good cause shall excuse such absence.

EULE XLI.

Procedure where there is no statute or rule of court. In cases where

no provision is made by statute or by these rules, the proceeding shall

be according to the customary practice as it has heretofore existed in

the several district and common pleas courts of this state.
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SUPREME COURT OF MINNESOTA,

AS CONTAINED IN THE

MTNNF""OTA REPORTS, Vols, i to 47, Inclusive, and in the NORTHWEST

ERN REPORTER, Vols, i to 51, Inclusive.1

A Star (*) Indicates that the Case Referred to is Annotated.

A.

Abandonment.

Ground for divorce, see Divorce, 7-10.

Of ad verse possession, Bee Adverse Possession, 27.

attachment, see Attachment, 85.

condemnation proceedings, see Eminent Do

main, 158-160; Municipal Corporations,

225.

easements, see Easements, 9-12.

homestead, see Homestead, 51-62.

land granted to school-district, see Schools and

School-Districts, 9.

mechanic's lien, see Mechanics' Liens, 117.

pre-emption entry, see Public Lands, 3, 4.

public use of property after condemnation, see

Eminent Domain, 60.

wife, see Divorce, 7-10; Marriage, 4.

Abatement.

Of nuisance, see Municipal Corporations, 9, 318;

Xuisance, 6-15.

price on land contract, see Vendor and Pur-

cluiscr, 101-118.

rent, see Landlord and Tenant, 62.

ABATEMENT AND REVIVAL.

I. Another Action Pending, 1-18.

tL Death of Parties—Substitution, 14-28.

nx. Transfer of Interest, 1:9-81.

Of action for causing death, on death of defend

ant, see Death by wrongful Act, 8.

Pleading in abatement, see Pleading, 58-62.

Picas in criminal cases, see Criminal Law, 28.

I. Another Actios Pending.

What former actions ground for abate

ment.

1. The pendency of a former action between the

same parties may be shown in abatement, where

a judgment in such action would be a bar to a

judgment in the second action ; and it is not mate

rial that the forms of the two actions may differ, or

that there are additional parties defendant in such

former suit, if each action is predicated upon sub

stantially the same facts as respects the defend

ants named in both.—Beyersdorf v. Sump, (Minn.)

41 N. W. 101.

89 MiDn. 495.

2. In an action against several for trespass

in taking personal property, the pendency ot an

action in replevin against one of the defendants

for the same taking is no ground for a motion to

dismiss as to all. — Williams v. McGrade, 18

Minn. 82, (Gil. 65.)

3. The answer, in an action for the conversion

of certain wheat, alleged that, in two certain ac

tions in replevin, plaintiff took tho wheat from de

fendant; that such actions were dismissed for

want of prosecution ; and that an action on the re-

'Note. The Minnesota cases in voL 51, N. W. Rep., are digested to and including page 928.

V.lM.DIG.— 1
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plevin bond, brought by defendant against plain

tiff and his surety, to recover the value of wheat

so taken, was pending. Held, that the answer did

not show the pendency of another action respect

ing the same subject-matter.—Majerusv.Hoscheid,

11 Minn. 243, (Gil. 160.)

4. Plaintiffs commenced an action of eject

ment claiming title in fee. Defendant asserted

title acquired by foreclosure of a mortgage. Then

the plaintiffs commenced an action as against

mortgagees in possession under the mortgage re

ferred to in the former action for an accounting

as to rents and profits, alleging that the mort

gage had been paid, and praying to be allowed

to redeem if anything should be found due.

Held, that the pendency of the former action was

not a defense in abatement of the latter.—

Mathews v. Hennepin County Sav. Bank, (Minn.)

4b N. W. 913.

44 Minn. 443.

5. Where the trustees in a mortgage given by

a railroad company to secure its bonds, which

they are authorized to declare due upon default

in the payment of interest, but in which they

have no interest themselves, elect to declare

them so due, and to sue to foreclose the mortgage,

the pendency of this suit is no bar to an action

by a bondholder to recover on overdue interest

coupons.—Welsh v. First Division St P. & P.

R. Co., 25 Minn. 314.

6. To an action against an assignee for ben

efit of creditors to recover property which he

has taken and claims to hold as such assignee,

the assignment proceeding cannot bo availed of

as a ground of demurrer as another action pend

ing for the same cause.—Lenthold v. Young, 19

N. W. 652. 32 Minn. 122.

Effect of discontinuance or dismissal

of former action.

7. To maintain the defense of the pendency of

another suit for the same cause of action, it must

be affirmatively proved that the suit is stiff pend

ing.—Phelps v. Winona & St. P. R. Co., (Minn.) 35

N. W. 273.

37 Minn. 485.

8. Upon a plea or answer showing the pendency

of a former suit between the same parties for the

same cause, it is competent for the plaintiff to dis

miss the first suit, and to set up such dismissal in
liis renlv, which will constitute a pi>od answer to

such plea.—Page v. Mitchell, 34N. W. 896, 37 Minn.

A plea in abatement on the ground of the

pendency of a former action cannot be sustained

where, after the commencement of this action, but

before trial, an entry that such former uction "is

hereby dismissed " is mude on the clerk's register,

and signed by plaintiff's attorney, though no no-

tico of dismissal was ever served on defendant.—

Nichols v. State Hank, 47 N. W. 462, 45 Minn. 102.

10. Upon a plea of former action pending,

which it appears has been tried, it is competent

for the party against whom such plea is urged

to show that before submission of the cause a

portion of his claim was withdrawn.—Estes v.

I'aruham, 11 Minn. 423. (Gil. 312..)

Effect of appeal or removal of cause.

11. Where the judgment appealed from is re

versed, and the cause remitted to the court below,

such action is pending until it is finally disposed

of, and as such may be pleaded to a subsequent ac

tion on the same subject-matter between the same

parties in interest.—Capehart v. Van Campcn, 10

Minn. 158, (Gil. 127.)

13. Where a defendant attempts to plead in

abatement the pendency of a former action,

which has been dismissed by the court bolow,

but which he claims is pending on appeal to the

supremo court, he must allege at least that such

appeal was taken and the supersedeas bond filed

prior to the commencement of the present suit.—

Althen v. Tarbox, (Minn. ) 50 N. W. 1018.

18. Under a plea of another action pending, It

appeared that a prior action of the same character,

for the same subject-matter, and between the

same parties had been certified to the district

court by a justice of the peace, before any evidence

had been introduced before him, on the ground

that it involved a question of title to real estate,

and that such action was still pending. Held that,

as the district court had jurisdiction of that class

of cases, such prior action would be deemed pend

ing, although the question as to whether the dis

trict court acquired jurisdiction, the action having

been improperly certified by the justice, was vet

undetermined by that court. Flandrau, J., dis

senting.—Merriam v. Baker, 9 Minn. 40, (Gil. 28.)

Explaining Qoenen v. Schroeder. 8 Minn. 387. (Gil. 344.)

TJ. Deatii of Parties—Substitution.

What actions abate.

14. Iu Minnesota, an action for personal Inju

ries abates with the death of the tort-feasor, and

cannot be revived against his personal represent

ative.—(Jroeu v. Thompson, 5 N. W. 376, 36 Minn.

500.

What actions may be revived.

15. Gen. St. Minn. 1878, c. 06, § 13, provides

that "an action is commenced as to each defend

ant when the summons is servod on him. " Sec

tion 14 provides that "an attempt to commence

an action is deemed equivalent to the commence

ment, thereof * * * when the summons is de

livered, with the intent that it shall be actually

served, to the sheriff, * » * but such attempt

shall be followed by the first publication of the

summons or the service thereof, within 00 days. "

Section 65 provides that service of summons by

publication shall bo deemed complete on tbe ex

piration of the six weeks prescribed forsuch pub

lication. Section 09 provides that the court is

deemed to have acquired jurisdiction in a civil

action " from the ti me of the summons. " Held, that

where a defendant dies after publication of sum

mons has been commenced against him, but be

fore the expiration of tne six weeks during which

the publication is required to be made, the court

acquires no jurisdiction, and the action cannot

be revived as to such defendant.—Auerbacu v.

Maynard, 4 N. W. 810, 20 Minn. 421.

16. Gen. St. 1866, c. 53, % 16, providing for the

substitution of the personal representative, in

actions pending at the death of a party, is not ap

plicable to actions pending in another state.—
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Commercial Bank of Kentucky v. Slater, 21 Minn.

172.

Dlnlngnlshed In Re KlttKotTs Iiulate, 4S X. W. 419.45
King. SOU.

When substitution of personal repre

sentative necessary.

1*. Action on a joint and several contract, as

an administrator's bond, is not abated by the

death of one of the parties thereto, and may be

proceeded with without joining his personal rep

resentatives. —.Lanier v. Irvine, 24 Minn. 116.

18. Where a judgment has been recovered by

a person since deceased, which is still unsatis

fied, and the executor wishes to issue execution

thereon, he should move to have the action con

tinued in his name, as personal representative:

for Geu. St. Minn. 1S66, c. 66, S 13, declares that

an action is deemed to be pending until judg

ment therein is satisfied, and section 30, as

amended by Laws 1876, c. 40, provides that in

case of the death of a party the court may on

motion allow the action to be continued by or

against his representative.—Lough v. Pitman, 25

Minn. 130.

19. Where no order was made allowing the

continuance of the original action against tho per

sonal representatives and heirs of a deceased de

fendant, and such representatives and heirs did

not in any manner waive such order or allow

ance, the judgment and other proceedings in the

case were nullities, and application to vacate

and set them aside need not be made within one

year from the entrv thereof, as required by Gen.

St. Minn. 1866, c. 66. $ 105. in the case of mere

irregularities.—Loo v. O'Shaughnessy, 20 Minn.

173, (Gil. 157. )

20. In proceedings to vacate a judgment en

tered against personal representatives, where

there has been no order for continuance of tho

original action against them, as required by Gen.

St. Minn. I860, c. 60, 5 30, or waiver thereof,

they are not bound to show a meritorious de

fense,—Lee v. O'Shaughnessy, 20 Minn. 173,

(GiL 157.)

Who may be substituted.

21. Pending an action to foreclose a mortgage,

the plaintiff died. His will, after making certain

specific bequests, directed that the "executors

shall sell the balance of my personal property,"

and in another place made his two sous general

residuary legatees and devisees. Held, that his

executor, as his "successor in interest, " was prop

erly substituted as plaintiff in the action.—Laudis

v. Olds, 9 Minn. 00, (Gil. 79.)

22. Under Gen. St. Minn. 1S7S, c. 53, § 16,
providing that, in actions pending against a de

ceased person at the time of his death, if the

cause of action survives, "the executor or admin

istrator may be admitted to defend the same, " a

foreign administrator may be admitted to defend

an action pending against his intestate at the

time of the latter's decease.—Brown v. Brown, 2S

f• W. 238, 35 Minn. 191.

Proceedings lor substitution.

23. A motion under Comp. St. Minn. c. 00, § 37, to
substitute the successor in interest of a party de

ceased, takes tho place of the former bill of revivor,

and the original bill in the nature of a bill of re

vivor, and on such motion the title tj the subject-

matter of the litigation, and the question who is

the proper person to be substituted, mav be con

tested.— Landis v. Olds, 9 Minn. 00, (Gil. 79.)

24. Pending an action to foreclose a mortgage

the plaintiff died, and his executor filed a notice

of a motion asking that the foreclosure sale be sot

aside, and "for such further order in tho premises

as to the court shall seem meet and proper, " and

with such notice were copies of the plaintiff's will,

and of letters testamentary issued to the executor.

Held, that under tho prayer for further relief the

court properly allowed the executor to be substi

tuted as plaintiff in the action.—Landis v. Olds, 9

Minn. 00, (Gil. 79.)

25. An action cannot be continued after Its

abatoment by the death or one of tho parties, and

after the expiration of a year, until a supple

mental complaint has been filed, proper notice

given to the persons sought to be made par

ties, the question of continuance judicially de

termined, and tho continuance allowed, as re

quired by Gen. St. Minn. 1S0K. c. 00, jj 30. —Loo

v. O'Shaughnessy, 20 Minn. 173, (Gil. 157.)

26. Application to substitute the personal rep

.esentative ot a deceased party in an action, un

der Gen. St. 1SC0, c. 00, $ 30, providing that such

substitutioT. may be made at any time within a

year after tho death of th3 party, is prima facie

in time, and will be granted almost as a matter

of course; but, if made after a year, it is prima

facie too late, and tho applicant must excuse de

lay, in which case tho sufficiency of the excase

is a matter within the discretion o.' the court.—

Stocking v. Hanson, 22 Minn. 54}}.

27. A supplemental complaint for the substi

tution of the executor of a deceased plaintiff,

filed after a year from plaintiff's death, must not

only state the grounds on which tho application

is based, but must excise delay, and, if an issue

of lact is raised, the executor must prove the

facts constituting the excuso.—Stocking v. Han

son, 22 Minn. 542.

28. in an action relating to real estate, the

executors of a deceased plaintiff made no appli

cation to be substituted until nearly four years

after the death of plaintiff, over three years aft

er the probate of tho will, and nearly three

years -ifter the judgment against such plaintiff

had been entered, and then gave no excuse for

their delay. Held, that the executors wer«

guilty of gross laches, and that their appl cation

was properly denied.—Stocking v. Uauson, 22

Minn. 542.

III. Transfer of Interest.

Assignment of cause of action pendente

lite.

20. Under Comp. St. Minn. c. 60, $ 37, an action

may be continued in the name of the original plain

tiff! though he has assigned the cause of action

ponding the action.—Wliilacre v. Culver, 9 Minn.

^93, (Gil. 279.)

Distinguished In ChisholHi v. Clilherall. 12 Minn. :l-0,
(Gil. LOU. |
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80. Where a chose in action is transferred pen

dente lite the party to the record is, until that fact

is brought to the attention of the court, prima

facie entitled to proceed ; and the assignee, desir

ing to proceed in such case, whether in his own

name or that of the original plaintiff, must estab

lish the fact of transfer on the record, and leave of

court either to proceed in the name of the original

plaintiff, or to have himself added or substituted;

and where, subsequent to the assignment, the

Elaintiff of record has taken proceedings without

is consent, they may, if the rights of other per

sons do not intervene, be set aside.—Chisholm v.

Clitherall, 12 Minn. 375, (Oil. 351.)

Distinguishing Whitacre v. Culver, 9 Minn. 205, (Gil.
27S.)

81. An agreement by plaintiff to transfer to an

other all his interest in tne land which is the sub

ject of litigation, on being paid a sum, which has

not been paid, does not constitute an executed

transferof such interest, so as to justify a dismiss

al of the action.—Maloney v. Fiunegiin, (Minn.)

41 N. W. 979.

40 Minn. 331.

ABDUCTION.

What constitutes.

1. Under Pen. Code Minn. $ 240, subd. 2, declar

ing one who inveigles or entices an unmarried fe

male under 25 into a house of ill-fame, or of assig

nation, or elsewhere, for the purpose of prostitu

tion or sexual intercourse, guilty of abduction, the

place into which the female is brought must be of

the character named, or of like character.—State

T. McCrum. (Minn.) 36 N. W. 102. „„ „.
38 Minn. 154.

2. Under Pen. Code, § 240, declaring any

person guilty of abduction who "takes a female

under the age of sixteen years for the Duroose

of * * * sexual intercourse," a person is guilty

who so takes a female by persuasion and en

ticement, and without force.—State v. Keith,

(Minn.) 50 N. W. 691.

47 Minn. 559.

Indictment.

8. An indictment alleging that defendant

"did unlawfully, willfully, and feloniously take"

one N. into a certain building, "lor the purpose

of sexual intercourse with him, * * * she,

the said N., being then and there an unmarried

female, and under the age of 16 years, to-wit,

the age of 10 years, "is sufficient, under Pen.

Code, S 240, declaring a person guilty of abduc

tion who "takes a female under the ape of 16

years for the purpose of * * * sexual inter

courses—State v. Keith, (Minn.) 50 N. W. 691.

47 Minn. 559.

4. The indictment under such section need

not allege the means by which the abduction

was effected, nor state from what place, or from

whose custodv, the girl was taken.—State v.

Keith, (Minn.") 50 N. W. 691.

47 Minn. 559.

5. An indictmentfor abduction, under Pen. Code

Minn, § 240, subd. 1, need not allege that the tak

ing was without the consent of the parent or

guardian, but it is proper to state from whose

custody the female was taken.—State v. Jameson,

(Minn ) 35 N W. 712.

38 Minn. 21.

Evidence.

6. Under Pen. Code, $ 240, subd. 1, defining

abduction as taking a female under 16 for the pur

pose of prostitution or sexual intercourse, the pur

pose must be proved, and evidence that the parties

had already been criminally intimate; that de

fendant intended to, and did, send the girl to his

mother's home; that, instead of sending her

straight by train, he took her in a buggy to a vil

lage, where they remained all ni?ht at >in hot»! and

sent her on by train in the morn in?.—is insufficient,

to convict.—State v. Jameson, 35 N. "W. 712, 88

Minn. 21.

7. On a prosecution for abduction of a girl

of 10 years for the purpose of sexual intercourse,

the admission of the testimony of a physician,

who examined the child 8 months after the al

leged crime, that in his opinion her condition

might have resulted from sexual intercourse, is

not error, though he also says that it might have

resulted from another cause.—State v. Keith.

(Minn.) 50 N. W. 691.

47 Minn. 559.

8. Under Pen. Code, § 241, declaring that no

conviction can be had for abduction upon the tes

timony of the female abducted, unsupported by

other evidence, the corroborating evidence need

not. by itself, be sufficient to show guilt. —State

v. Keith, (Minn.) 50 N. W. 691.

47 Minn. 559.

9. On a prosecution under Pen. Code, 5 240,

declaring any person guilty of abduction who

"takes a female under the age of 16 years for the

purpose of * * * sexual intercourse, " it is re

versible error to refuse to instruct that a convic

tion cannot be had upon the testimony of the girl,

unless her evidence is corroborated "upon every

material point necessary to the perfection of the

offense charged, to-wit, the taking away, and

that the taking was for the purpose of sexual in

tercourse, " since section 241 declares that no con

viction can be had for abduction upon the testi

mony of the female abducted, unsupported by

other evidence.—State v. Koith, (Minn.) 50 N.

W. 691.

47 Minn. 559.

ABORTION.

Causing death in attempting to procure, see Hom

icide, 36, 37.

The offense—Woman not accomplice.

1. A woman upon whom an abortion has been

committed is not regarded as an accomplice in

the commission of the offense.—State v. Owens,

22 Minn. 238.

Indictment.

2. In an indictment under Laws 1873, a 9, $

1, for procuring a woman "to take" drugs for

the purpose ot producing an abortion, it is not

necessary to allege that she swallowed such

drugs.—State v. Owens, 22 Minn. 238.
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Conviction.

3. On indictment under Laws 1873, c. 9, J 1,
for advising or procuring an abortion when not

necessary to save the life of the mother or child,

and the death of mother or child resulting there

from, defendant may be convicted of the offense

specified in section 2 of such chapter, of simply

administering or advising the use of means with

intent to produce abortion, though abortion does

not result—State v. Owens, 22 Minn. 238.

4. In an indictment tinder Laws 1873, c. 9, §
L for procuring an abortion, the court charged

that, to convict defendant of the lesser offense

specified in section 2 of such chapter, adminis

tering drugs with intent to produce abortion,

though abortion does not result, the absence of

any necessity to preserve the life of the mother

or child, required to be shown under section 1,

must be proved. Defendant was convicted of the

offense specified in section 2. Meld, that the in

struction was not prejudicial to defendant—State

T. Owens, 22 Minn. 238.

5. It is not necessary to a conviction of the
offense of administering, advising, or suggesting

to a pregnant woman the use of drugs, or other

means, with the intent to procure an abortion,

defined by Laws 1873, c. 9, S 2, that the jury find

the character or quality of the drug or medicine,

or if administered that it would be likely to pro

duce an abortion.—State v. Owens, 22 Minn. 238.

Absconding Debtor.

property, see Attachment,Attachment against

Absence.

Of husband or wife, see Marriage, 4.

party to action, see Limitation of Actions, 48-

55; New Trial, 40-13.
witnesses, see Continuance, 8, 4; Criminal

Law, 42; Evidence, 351, 852; New Trial, 48.

ABSTRACTS OF TITLE.

Reliance upon, see Mortgages, 11L

Kight to inspect and copy records, see Records,

2, 8.

Agreement to make.

1. An agreement to make a correct abstract
of the title of certain land from and after a spec

ified day does not require the noting on the ab

stract of an unsatisfied judgrrent against one of

the grantees of the title, which only appears of

record before the specified day, though it became

a lien after that day, when such grantee acquires

the title.—Wakefield v. Chowan, 4 N. W. 618, 26

Minn. 379.

Copyright.

2. It seems that books of "abstracts of title,"
prepared from public records, may be thesubject

of copyright. — Banker v. Caldwell, 8 Minn. 94,

'Gil. 46. )

Abuse of Process.

See Malicious Prosecution, 46, 47.

Abutters.

Dangerous premises, adjoining highways, see Neg

ligence, 3,4.

Liability for condition of streets, see Municipal

Corpcrratlons, 163.

Remedies for occupation or obstruction of street,

see Eminent Domain, 263-296; Highways, 65.

Rights, as to public improvements, see Municipal

Corporations, 226-238.

Title to fee of highway, see Highways, 77-79.

Acceptance.

Of bills of exchange, see Negotiable Instruments,

115-121.

charter, see Corporations, 4, 7-10; Municipal

Corporations, 1.

dedication, see Dedication, 24-26, 39-48; High

ways, 7, 8: Municipal Corporations, 140,

141.

deed, see Deed, 64.

goods bv carrier, 6ee Carriers, 8-16.

sold, see Frauds, Statute of, 44-46; Sale,

44-50.

insurance policy, see Insurance, 8, 9.

proposition, to constitute contract, see Con

tract*, 5-7.

Accession.

See Confusion of Goods.

Accessory.

See Criminal Law, 18-15, 62; Homicide, 13, 18.

Accident.

Action for Injuries, see Carriers, 79-114; Death

by WrongJ'ul Act; Ferry, 9-11; Horse and

Street Railroads, 8-10; 3f<ister and Servant,

25-71; Negligence; Railroad Companies, 154-

312.

Ground for new trial, see Criminal Law, 186;

New TrUil, 40-48.

Insurance against, see Insurance, 149, 150.

Accommodation Paper.

See Negotiable Instruments, 52-54.

Accomplice.

In sale of liquor, see Intoxicating Liquors, 48.

Testimony, see .Abortion, 1; Criminal Law, 74-

78.

ACCORD AND SATISFACTION.

See, also. Compromise; Payment; Release and

Discharge.
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Payment of part of debt.

1. Tho payment and acceptance of a smaller

sum in full of a debt, before maturity, discharges

the debt.—Sonneuberg v. Riedel, 16 Minn. 83,

(Gil. 72.)

2. To constitute an accord and satisfaction, the

payment of part of a debt must have been accept

ed as such. The mere retention by the creditor of

money to which he is entitled absolutely will not

amount to an accord and satisfaction, although

tendered or transmitted to him as payment in full

of the demand.—Duluth Chamber of Commerce v.

Knowlton, (Minn.) 44 N. W. 2.

42 Minn. 229.

3. Defendant executed to S. notes toe $5,000,

secured by a mortgage on land, and S. as

signed tho" notes and mortgage to plaintiff. After

some of the notes fell due, defendant agreed to

convey the mortgaged land to N. for $3, 560, and

it was then agreed between plaintiff, defendant,

and N. that N. should pay $1,810 to defendant,

$1,000 to plaintiff, and give to plaintiff a mort

gage on the land for $750, and that plaintiff would

accept the $1,750 so paid and secured in satisfac

tion of tho notes and mortgage held by her

against defendant. N. performed his agreement.

Held, that the agreement was supported by suffi

cient consideration, and that notes and mortgage

given by defendant were discharged.— Schmidt

v. Ludw'ig, 1 N. W. 803, 20 Minn. 85.

4. Defendant being indebted to plaintiff, it

was agreed that defendant should give plaintiff

a note with two sureties, for one half the debt,

which should be accepted in satisfaction of the

debt. The note so given was paid at maturity.

Held, that the original debt was thereby extin

guished, and a note for the residue thereof was

without consideration.—Mason v. Campbell, 6

N. W. 405. 27 Minn. 54.

Distinguished In Hlggins v. Dale. 9 N. W. 58.1, 2$ Minn.

127.

5. The owner of a note for $674 accepted $500

from the maker, and then gave him the note as

fully canceled and paid. Held, that tho rulethat

an agreemeut to take a smaller sum of money in

payment of a larger sum due is invalid for want

of consideration, had no application to the case.

—Stewart v. Hidden, 13 Minn. 43, (Gil. 29.)

6. The rule that the payment of a smaller

sum of money is no cancellation of a larger debt

is not applicable where the claim asserted and

settled by such payment is one for money and

personal property, settled in one transaction. —

Stearns v. Johnson, 17 Minn. 142, (Gil. 116.)

Unexecuted agreement.

7. "Where plaintiff proposed by resolution,

pending an action, to accept a good title to cer

tain property, and a sum of money from defend

ant, in satisfaction of its claim, and defendant

alleged in his supplemental answer that he had

tendered the deed and the money, and that they

were then in court ready for plaintiff's accept

ance, such tacts amounted to nothing more than

an executory accord, and wore properly stricken

out as a defense. —Cannon River Manuf'rs' Ass'n

V. Eogers, (Minn.) 49 N. W. 128.

46 Minn. 376.

Damages for personal injuries.

8. Plaintiff, having boon injured while in the

employ of defendant by reason of alleged negli

gence of defendant, seven weeks or more after

the accident, when he had so far recovered from

his injuries that ho had resumed work, received

from defendant a sum of money, which tho lat

ter agreed to pay him for his "doctor's bill and

for one-half his lost time. Held that, in the ab

sence of any express agreement that the money

should be in satisfaction, in whole or in part, for

the injury, it was to be inferred that the parties

intended it as a full recompense for the injury

suffered, and the transaction had the effect of ail

accord and satisfaction.—Hinkle v. Minneapolis

& St. L. Ky. Co., 18 N. W. 275, 31 Minn. 434.

DIstinKniehcd in Sobieskl v. St. Paul 4 D. R. Co.. 42 N.

W. 800. 41 Jlinn. 172.

9. Voluntary payment of money to an employe,

injured by the negligence of defendant, merely as

"wages ""during the period of disability, does not

constitute a satisfaction of the cause of action.—

Sobieski v. St. P. & D. R. Co., (Minn.) 42 N. W.

863.

41 Minn. 169.

DistlngniKhing Hinklp v. Minneapolis & St. L. Ky. Co.,
18 N. W. 275. 31 Minn. 434.

Effect.

10. The facts alleged to constitute an accord

being ascertained, their effect is purely a matter

of law, and should not be submitted to the jurv.

—Washburn v. Winslow, 16 Minn. 33, (Gil. 19.)

11. Plaintiff, by an instrument under seal, as

signed and conveyed to the defendant one-third

of the estate acquired oy him under the will of

their ancestor in settlement of a dispute mid

threatened lawsuit respecting the validity of his

will. Held that, being an executed transfer, it

would be set aside for fraud only.—Copley v. Hy-

land, CMinn.) 48 N. W. 777.

46 Minn. 205.

12. Where a party receives payment of part of

a disputed claim, and receipts in full, he is bound

thereby, and cannot afterwards recover the bal

ance, though at the time of such payment and aft

erwards he may have complained that it was not

.risht or just.—Truax v. Miller, (Miun.) 50 N. W.

935.

Evidence.

18. To prove an accord and satisfaction of a

claim of plaintiff against defendant, evidence of

an understanding between all parties that the

amount of such claim should bo paid bv a third

sou to plaintiff, and an express promise from

such person to so pay the same, without showing

any promise from plaintiff to discharge defend

ant, or that payment had been made, is insuffi

cient. —Washburn v. Winslow, 16 Minn. 33,

(Gil. 19.)

14. TJpon a plea of accord and satisfaction by

aymeut and acceptance of a sum less than the

ebt, testimony to :i payment of such sum at a

date subsequent to tho date of the accord is an

immaterial variance. —Sonneuberg v. Ri"del, 16

Minn. S3, (Gil. 72.)

P
d
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Account.

See Account Stated.

Assignmeut of, sec Assignment, 31.

Books of account in evidence, see Evidence, 229-

236.

Filing copy of account in action thereon, see Plead

ing, 52.

Interest on, see Interest of Money, 24, 25.

Levy of execution on, see Execution, 3s 3S.

Limitation of actions on, see Limitation of Ac

tions, 26-28.

Service of copy, see Practice In Civil Cases, 59.

Accounting.

Action for, see Actum, 14; Equttn, 9.

By assignee, see Assignment for Benefit of Crcd

item, 83-85.

executors or administrators, see Executorsand

Administrators, 86-88.

guardian, see QuardUin and Ward, 14-22.

mortgagee on foreclosure, see Mortgages, 344,

845.

partners, see Partnership, 46-48, 57-61.

trustee, see Trusts, 43, 44.

Estoppel by, see Estoppel, 42, 43.

Reference to take, see Reference, 2.

Trial of action by court, see Constitutional Law,

133-135.

ACCOUNT STATED.

What constitutes.

L Part owners of a steam-boat. at the end of

the season of navigation made a statement of the

entire business, which they both accepted as a

full, final, and correct account of the business to

that date. Held that, in the absence of fraud or

mistake, this constituted an account stated, al

though they made no entries in their books show

ing the settlement. Nor was the account any the

less final because it included certain specified

uncollected accounts receivable, which were

reckoned as a part of the profits.—Swain v.

Knapp, 25 N. W. 397, 34 Minn. 232.

2. Plaintiff having a claim against defendant

for work on a house, the a.nount of which was

unliquidated and in dispute, they agreed, by.

way of settlement, upon a certain sum as the-

aznount due, and plaintiff, on payment of a part

thereof, gave defendant a receipt for such pay-

menlas on account of the agreement, and "for all

special work done" at the house, and "as iu full

of all claims to date, save only $50." Held, that

this constituted an account stated, although the

amount agreed on was not paid in full, and plain

tiff's remedy was on this contract to recover the

amount thus liquidated, not on the original con

tract. —Hanley v. Noyes, 2b N. W. 189. 35 Minn.

174.

3. A bill rendered for services, if not paiii, nor

agreed upon as correct, is not conclusive as to the

value of the services.—Allis v. Day, 14 Minn. 516

(GiL 388.)

4. Upon delivery of lumber under an exec

utory contract for the sale and delivery thereof,

daily bills, stating the quantities delivered, were

rendered, which wero kept without objection.

Held, that they were admissible, outside of the

contract, as evidence of account stated as to

quantities, but not as to prices, the original con

tract under which the lumber was furnished

bavins been abandoned.— Robson v. hobn,

Minn. "410.

Effect.

5. An account stated is only prima facie evi

dence of the correctness of the balance shown

thereby, unless there has been some concession or

act done or foreborne in reliance on the accounting.

—Wharton v. Anderson, 9 N. W. SGO, 28 Minn. 3U1.

Opening.

ti. Although parties may have agreed upon a

statement of account, they may, by mutual consent,

waive this, and agree to a reopening and restate

ment of the account; and if, after such statement,

the creditor accepts the amount as thus stated as

full payment of the account, without exception or

reservation, this will constitute a full settlement

of his whole claim, although the amount received

is less than the sum agreed on as his due at the first

settlement.—Horn v. St. Paul & N. P. Ry. Co.,

(Minn.) 34 N. W. 593.
87 Minn. 375.

7. Where a county treasurer relies upon an

account settled, in an action by the county on his

bond to recover funds of the county, such ac

count may be impeached for fraud, errors, or

mistake.—Board County Com'rs Mower County v.

Smith, 22 Minn. 97.

Pleading and proof.

8. To authorize a recovery upon written

statements of account as accounts stated, they

must be declared upon as such. —Northern Line

Packet Co. v. Piatt, 22 Minn. 413.

9. In an action upon written .icrounts or

statements as accounts stated, but which are

not pleaded as such, the whole transaction be

ing set out, either party may prove what such

transactions were.—Northern Line Packet Co.

v. Piatt 22 Minn. 413.

10. A complaint alleged that an account was

stated between plaintiffs and defendant, and that

upon such statement a balance of a certain sum

was found due from defenaaut to plaintiff. Held,

that it was not necessary to allege a promise to

pay such balance.—Heiurick v. Englund, 26 N.

W. 122, 34 Minn. 395.

11. To enableone to recover as upon an"account

stated" he must declare upon it as such. If in his

pleading he rely on the original transactions or

the items included in the account, they are open to

proofs by the other party.—McCormick Harvest

ing-Machine Company v. Wilson, (^Minn.) 40 N. W.

571.
39 Minn. 467.

12. In an action on an account statod, defend

ants cannot, under a general denial, question the

correctness of the items of tho account.—Warner

v. Myrick, 16 Minn 91. (Gil. 81.)

13. Where the complaint alleges an account

stated which the answer merely denies without
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alleging any facts to impeach it, evidence to im

peach such account is inadmissible.—Moody v.

Thwing, (Minn.) 49 N. W. 229.

46 Minn. 511.

14. In an action to recover an amount due by

reason of a mistake in the accounting and settle

ment had between the parties, memoranda of ac

counts between them, used as a basis for such

settlement, are admissible in evidence as part
of the ?•<>« gestae.—Madigan v. De Graff, 17 Minn.

5:.', (Gil. 84.)

18. A client rendered to his attorney an ac

count of coal sold and delivered to him, and tne

attorney rendered him an account for services,

deducting therefrom the amount of the coal bill.

Held, that evidence that the client took the ac

count as rendered by tbe attorney away with him,

saying as he left that he would send coal as

usual to apply on the bill, and afterwards deliv

ered a large amount of coal, was admissible as

tending to show the client's assent to the ac

count.—Beals v. "Wagener, (Minn.) 50 N. W. 585.

47 Minn. 4S9.

Acknowledgment.

Certificate of notary, see Notary Public.

Effect, see Evidence, 251-253.

Of chattel mortgage, see Cluittel Mortgages, 24.

deeds, see Deed, 40-50; Holidays, 2; Insol

vency, 12.

indebtedness, see Limitation of Actions, 60-

74.

recognizance, see Ball, 4.

town plat, see Towns, 4.

Acquiescence.

Estoppel by, see Estoppel, 59-74.

ACTION.

Abatement of, see Abatement and Revival.

Accrual of cause, see Limitation of Actions, 24-

41.

Appearance, see Appearance.

Attachment, see Attachment.

Barred by former judgment, see Judgment, 92-

169.

Costs, see Costs.

Counterclaim, see Counterclaim and Set-Off.

Dismissal, see Practice in Civil Cases, 1-20.

Interpleader, see Interpleader.

Limitation, see Limitation of Actions.

Multiplicity of suits, see Injunction, 5.

Parties, see Parties.

Pleading, see Pleading.

Proceedings in rem, see Mortgages, 334; Shlp-

Vlnn, 6-8.

Remedy for injuries guarantied by constitution,

see Constitutional Law, 175-178.of mortgagee confined to lands mortgaged,

see Mortgages, 40.of owner of land taken for public use, see

Eminent Domain, 236-296.

Revival, see Abatement and Revival.

Right to prosecute and defend, see Civil Rights, 1.

Statutes affecting rights of action, see Constitu

tional Law, 123, 124.

Sufficiency of grounds of action or defense, on ap

peal, see Appeal and Error, 299-802.

Venue, see Venue in Civil Cases.

Actions between

Husband and wife, see Husband and Wife, 78-

80.

Partners, see Partnership, 71.

Actions by or against

Aliens, see A liens, 1, 2.

Assignees, see Assignment, 22-32; Assignment

for Benefit of Creditors, 76-82; Bankruptcy,

10-15; Insolvency, 77, 78.

Associations, see Associations, 2.

Bailees, see Bailment, !.

Bailors, see Bailment, 4-6.

Carriers, see Carriers, S2-37-, 52, 58, 112-114, 136-

142.

Cities, see Municipal Corporations, 184-189,

199-201,317-832.

Corporations, see Corporations, 69-85.

Cotenants, see Tenancy in Common emd Joint

Tenancy, 25-27.

Counties, see Counties, 81-85.

Executors or administrators, see Executors and

Administrators, 125-138.

Foreign corporations, see Corporations, 173-175.

Foreign executors or administrators, see Exec

utors and Administrators, 139-144.

Guardians, see Guardian and Ward, 7-10.

Husband and wife, see Husband and Wife, 75-

92.

Infants, Ree Infancy, 22-34.

Officers of corporations, see Corporations, 50-54.

Partners, see Partnership, 84-98.

Principal or agent, see Principal and Agent,

99, 100.

Receivers, see Receivers, 12.

State, see States and State Officers, 1-3.

Stockholder of corporation, see Corporations,

122-129.

Sureties, see Principal and Surety, 24-27.

Vessels, see Shipping, 6-8.

Actionsfor

Accounting, see Equity, 9; Partnership, 62-67;

Trusts, 43, 44.

Assault and battery, see .Assauft and Battery,

1, 2.

Breach of contract, see Contracts, 136-179;

Damages, 24-50; Master and Servant, 4-8;

Partnership, 18.
of covenant, see Covenants, 32-45.

of promise of marriage, see Breach of Mar

riage Promise.

of warranty, see Sale, 91-125.

Broker's commissions, see Factors and Brokers,

48-68.

Causing death, see Death by Wrongful Act.

Compensation awarded for property taken for

public use, see Eminent Domain, 161, 162.

of attorney, see Attorney and Client, 39-44.

of teachers, see Schools and Sclwol-Dlt-

tricts, 47-50.

Conspiracy, see Conspiracy, 1-5.

Conversion, see Conversion of Personal Prop

erty.

Debt secured by mortgage, see Mortgages,

167-170.

Deficiency on foreclosure, see Mortgages, 302

304.
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ActUm* for

Discharge of servant, see Master and Servant,

4-S.

Divorce, see Divorce.

False imprisonment, see False Imprisonment.

Fire set by railroad locomotives, see Railroad

Companies, 307-312.

Flowage, see Waters and Water-Courses, 9-14.

Fraud, see Fraud.

Fraudulent representations, see Deceit.

Goods attached, see Attachment, 74-80.

Improper use of photographic negative, see

Photographers.

Indecent assault, see Indecent Assault, l-i.

Infringement of trade-marks, see Trade-Marks.

Injunction, see Injunction.

Injuries to persons crossing railroad tracks, see

Railroad Companies, 204-210.

Killing stock on railroad track, see Railroad

Companies, 277-281.

Libel, see Libel and Slander, 8.

Malicious prosecution, see Malicious Prosecu

tion.

Money had and received, see Money Received.

Negligence, see Carriers, 79-114; Death by

Wrtmgj'ul Act; Ferry,9-U; Horse and Street

Railroads, 3-10; Malj/ractice; Master and

Scramf, 25-71 ; Municipal Corporations, 136-

1S9; Negligence; Railroad Companies, 154-

212.

Nuisance, see Nuisance, 1-29.

Obstructing highways, see Highways, 61-76.

— navigable stream, see Navigable Waters,

8,9.

Partition, see Partition.

Penalty, see Qui Turn and Penal Actions.

Price of goods, see Sate, 144-147.

— land, see Vendor and Purchaser, 95-100.

— liquors illegally sold, see Intoxicating Liq

uors, 49, 50.

Recover)' of possession of land, see Ejectment.

Refusal "to accept goods sold, see Sale, 1 43-171 .

Relief against judgment, see Judgment, 273-277.

Rent, see Landlord and Tenant, 68-72.

Seduction, see Scducticnu

Seizure of exempt property, see Exemptions, 35,

36.

Services, see Master and Servant, 16, 17; Work

mid Labor.

Slander, see Libel and Slander.

Surplus on foreclosure sale, see Mortgages, 299,

S01.

Use and occupation, see Use and Occupation.

Violation of city ordinance, see Municipal Cor-

jtoratUms, 71.

Wages, see Master and Servant, 16, 17.

Waste, see Waste.

Wrongful attachment, see Attachment, 99-109.

— foreclosure of mortgage, see Chattel Mort-

yayes, 103-105.

Artions on

Bonds, see Appeal and Error, 769-771; Arbi

tration and Award, 21,22; Assignment for

Benefit of Creditors, «4; Attachment, 29-36;

Bail, 8-12; Bonds, 8-13; Counties. 40-45: Ex-

tevlurs and Administrators, 16-25; Injunc

tion, 33, 34; Insanity, 4; Mechanics' Liens,

M0.139; Municipal Corporations, lles-124;

Replevin, 93-95.

Contract, see Contracts, 136-179.

Actions on

Contract for benefit of third person, see Con

tracts, 59-65.

of indemnity, see Indemnity.

Ground of cjuress, see Duress, 7.

Insurance policies, see Insurance, 124-148.

Mutual benefit certificates, see Insurance, 176-

185.

Negotiable instruments, see Negotiable Instrw-

ments, 160-224.

Recognizance, see Bail, 8-12.

Sale of goods, see Sale, 143-189.

of land, see Vendor and Purchaser, 95-100.

Subscription, see Subrogation, 16.

to corporate stock, see Corporations, 93-102.

Actions to

Cancel bond to convey land, see Vendor and

Purchaser, 69-75.

satisfied mortgage, see Mortgages, 146, 147.

Determine adverse claims, see j4diicrse Claim.

title to trust property, see Trusts, 42.

Dissolve corporations, see Corporations, 170, 171.

Enforce individual liability of stockholders of

corporation, see Corporations, 152-168.mechanics' liens, see .Mechanics' Liens, 140-

175.

vendor's lien, see Vendor and Purchaser,

129.

Foreclose mortgage, see Mortgages, 829-378.

Quiet title, see Quieting Title.

Recover tax paid, see Taxation, 79-82.

Redeem from foreclosure sale, see Mortgages,

379-444.

from mortgage, see Mortgages, 445-460.

Remove trustee, see Trusts, 84, 85.

Set aside conveyance of town-site, see Public

Lands, 51-53.

foreclosure sale, see Mortgages, 284-295.

-^—fraudulent conveyances, see Fraudulent

Conveyances, 79-127; Insolvencu, 62-71.

— patent for land, see Public Lands, 122-124.

trust deed, see Trusts, 41-46.

Try tax title, see Taxation, 257-274.

By whom maintainable.

1. Every interest to be litigated In court

should be represented by some competent party,

so the court may have some one upon whom its

process can operate, and a cause cannot be en

titled in the name of the estate of a deceased per

son.—Columbus' Estate v. Monti, 6 Minn. 568,

(Gil. 403.)

2. A promissory note belonging to the estate

of an intestate was, on distribution of the estate,

assigned to the next of kin, several in number,

according to a decree specifying the proportion

belonging to each. The maker settled with all

but one of the distributees, obtaining a soparate

discharge as to all liability for the specific pro

portion belonging to each one with whom settle

ment was had. Ilcld, that by such separate deal

ings and settlements the joint claims, by con

sent of parties, became severed, and that the re

maining distributee could maintain an action in

bis own name to recover his interest in such

note.—Pratt v. Pratt, 22 Minn. 148.

8. A contract made by a public agent on behalf

of the government, and acting within the scope of

his authority, is binding on the government, and

not on the agent, and therefore action thereon
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must, In absence of express authority for an of

ficer to sue, bo brought in the name of the govern

ment, and not that of the agent.—Balcombe v.

Nortbup, 9 Minn. 172, (Gil. 159.)

4. Plaintiff, having been appointed by a court

of Illinois receiver of the property of a partner

ship, with power, among othertliiugs, "to collect

all outstanding debts due to said partnership,"

brought an action in Minnesota to collect such

debts. Held, that ho might maintain such ac

tion in his own name as the real party in inter

est, or at least as the trustee of an express trust,

although there was no statute expressly giving a

receiver authority to maintain such action.—

Henning v. Raymond. 29 X. W. 132, 35 Minn. 303.

Against whom maintainable.

5. An action on a sealed instrument for a

breach thereof cannot bo maintained against a

person not a party thereto on the ground that the

person who executed the instrument acted as

agent for defendant, where the agency dues not

appear on the face of the instrument. —Mahouey

v. McLean, 4 N. W. 784, 26 Minn. 415.

6. A vessel, having certain packages on board

for L., through mistake landed, in lieu of one of

such packages, a package belonging to a third

person, for which L. signed a receipt, but it did

not appear that such package was ever delivered

to him. Held, that L. was under no obligation

to care for the package, and was not liable for

its loss.—Houghton v. Lynch, 13 Minn. S3, (Gil. 80.)

7. Plaintiff was engaged in transporting stone

for defendant to the mouth of the St. Louis river,

and also for one D. to the Duluth canal. At

plaintiff's request D. allowed plaintiff to deliver

some of defendant's stone in lieu of his own at

the canal, and defendant allowed him to deliver

some of D. 's stone in lieu thereof at the mouth

of the river, the arrangements being an even ex

change of stone. Plaintiff, on D. 's demand, paid

him for D. 's stone delivered at the mouth of the

river, and took an assignment. Held, that de

fendant was in no way liablo to D. for the price

of such stone, and that plaintiff could not main

tain an action to recover such price so paid by

him to D. —Wheeler v. Johnson, 21 Minn. 507.

For what maintainable.

8. Under Comp. St. Minn. c. 72, §85, providing

that "an action may be brought by one person

ainst another for the purpose of determining an

verse claim which the latter makes against the

former for money or property upon an alleged ob

ligation. " etc., an action will lie by the maker of

an overdue note, which he has paid, for its cancel

lation.—Miller v. Rouse, 8 Minn. 124, (Gil. 97.)

9. Plaintiff, a contractor for the erection of a

building for defendant under his direction, ex

pressed his opinion that it would not stand, and

against his remonstrance defendant insisted upon

his going on. Held, that defendant must be

taken to havo assumed the risk, and made him

self responsible to plaintiff lor damages he might

sustain by its fall before completion because of

its insecurity —Siebert v. Leonard, 17 Minn. 433,

(Gil. 410.)

10. In 1860 defendant, for a valuable considera

tion, conveyed certain lands to plaintiff, but the

deed was not placed on record. In 1865 defend

ant executed another deed of the same land to L.,

who had full knowledge of the prior conveyance,

and the deed to L. was duly recorded. Subsequent

ly, and before the recording of plaintiff's deed, L.

conveyed for valuable consideration to an inno

cent purchaser, whose deed was duly recorded.

Held, that plaintiff had nocauseof action against

defendant for executing the conveyance of the

same land to L.—Marshall v. Robert, 22 Minn.

49.

11. A complaint alleged that on or about Sep

tember 19, 1S72, plaintiff, at defendant's request,

delivered to defendant a certain horse, which de

fendant thereupon claimed as his own. to which

plaintiff assented ; that defendant thenceforth re

tained possession and used said horse as his own

until the spring of 1873, when he sold it as his

own, and app'.ied the proceeds to his own use:

that the horse was of the value of f loo. Held

not to state a cause of action.—Bates v. Clifford,

22 Minn. 53.

Form.

12. The adoption of the provisions of the Min

nesota Code, abolishing the distinction between

law and equity, did not change the character

of the relief a party may be entitled to, but

simply the raanuer and form of procuring it. —

Russell v. Minnesota Outfit, 1 Minn. 102, (Gil.

136.)

18. On a complaint stating a cause of action

ex delicto, thern can bo no recovery on a cause of

action er. contractu, not embraced in such state

ment.—Minneapolis Harvester Works v. Smith,

16 N. W. 462, 30 Miuu. 399.

14. In an action for the conversion of perfonal-

tyon which plaintiff claimed to have alien. defend

ant gave a full history of all the transactions be

tween the parties, and tendered an issue upon every

fact that would have been material in an action

for an accounting, or for money had and received.

Evidence was received upon every fact essential

to a final adjustment of the rights of the parties

in the proceeds of the property alleged to have

been converted. Held, that defendant must be

deemed to have consented that the action be con

verted into one for an accounting.—Ambuehl v.

Matthews, (Minn.) 43 N. W. 477.

41 Minn. 537.

Statutory remedies.

15. A statutory remedy provided for the en

forcement of a statutory right is exclusive,

though it be impractical and insufficient. —City of

Faribault v. Misoner, 20 Minn. 396, (Gil. 347.)

16. An action to test the validity of a forfeit

ure of land to the state for non-payment of taxes,

under Gen. St. c. 11, § 154, as amended by Law3

1S69, c. 23, is a statutory action, and it is not

necessary for plaintiff to show equitable grounds

for the maintenance thereof.—Willard v. Board

County Com'rs Redwood County, 22 Minn. 01.

17. Where a statuto gives a right to damages

against a municipal corporation for altering the

grade of a street, but omits to prescribe any spe

cific mode of recovery, the same may be had by

action as at common law.—McCarthy v. City of

St. Paul. 22 Minn. 527.
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Election.

IS. The complaint in an action by one tenant

in common against another, to recover the for

mer's proportion of the rents and profits during

certain years, was framed with reference also

to a recovery for rent on the basis that, by agree

ment, the relation of landlord and tenant had

been created between the parties in respect of

plaintiff's share during the same period. Held

that, these causes of action being inconsistent,

plaintiff was properly compelled to elect be

tween them.—Uause v. Hauso, 13 N. W. 43, 29

Minn. 252.

19. The complaint in an action against an ad

ministrator did not show whether it was in

tended to charge the defendant in his representa

tive capacity or personally. At the commence

ment of the trial, on a motion by defendant for

judgment on the pleadings, the court, construing

the action as being against the administrator as

such, decided that the complaint showed a cause

of action against the estate, and upon this theory

the case proceeded to trial, and at the elosa of

the evidence the court directed a verdict for de

fendant. Held, that plaintiff, having merely

taken an exception to the decision of the court ou

the motion, without indicating his election to

prosecute the action against the defendant per

sonally, and without offering any amendment to

the complaint, should not afterwards bo per

mitted to claim, as ground for a new trial, that

the cause of action was against the defendant

personally.—Fritz v. McGill, 18 N. W. 753, 31

Minn. 5ik».

20. A motion made at the time of trial to compel

an election as between several causes of action, is

addressed to the discretion of the court, and its re

fusal is not an abuse of discretion, where the plain

tiff sues as executor upon a cont ract made between

the testator and the defendant, the precise facts as

to which may be unknown to him, and no preju
dice is "»pTK»!-eTit.—Rhodes v. Pray, (Minn.) 32 N.

W. 86. 36 Minn. 302.

21. The granting or refusing amotion made at

the trial to compel plaintiff to elect between an

allegation of an agreed price and an allegation

or reasonable value for services is within the

discretion of the trial court.—Wagner v. Nagel,

23 X. W. 308. 33 Minn. 348.

Joinder of causes of action.

22. Under Comp. St. Minn. c. 60, g 87, providing

that plaintiff may unite several causes of action in

the same complaint, "whether legal or equitable, "

where arising out of the same transaction, etc.,

such causes may be joined in one suit, though the

relief sought be wholly legal or equitable, or part

ly one and partlv the other.—Montgomery v. Mc-

Ewen, 7 Minn. 351, (Gil. 276.)

23. A cause of action to recoverreal estate, and

for the value of its use and occupation, may be

united in one complaint under Comp. St. Minn. c.

60, f 87, subd. 1, as transactions connected with the

same subject of action, or under Id. subd. 5, as a

claim to recover real property and damages for

withholding it.—Armstrong v. Hinds, 8 Minn. 254,

(Gil.221.)

24. Under Pub. St. Minn. c. CO, § 87, providing

thai a plaintiff may join several causes of action

in the same complaint, a cause of action against

one as trustee may be joined with one against him

individually, where both relate to "the same trans

action, or transactions connected with the samo

subject of action, "as required by that section.—

Fish v. Berkey, 10 Minn. 199, (GiL 161.)

25. 'Where the complaint alleges that defend

ants dispossessed plaintiff railroad company of

certain roads and equipment, and money in its

treasury, and prays that they be compelled to

surrender to it such realty and personalty, and

to account for tolls received by them while

operating the roads, all the causes of action there

in stated arise out of the same transaction, with

in the meaning of Gon. St. Minn. c. 66, § 98, and

the complaint is not demurrable for misjoinder.

—First Division St. P. & P. R. Co. v. Hice, 25

Minn. 278.

26. Under Gen. St. Minn. c. 60, § 98, provid

ing that a cause of action on a contract cannot ba

united in a complaint with a cause of action for

a tort, unless they are included in "the same

transaction, or transactions connected with the

samo subject of action, " a cause of action on a

contract between plaintiff and defendant, provid

ing for the separate enjoyment by each of them,

at alternate periods, of a mill of which they were

tenants in common, cannot be joined with a cause

of action for wrongfully diverting the water from

tne stream on which the "mills" operated by

plaintiff and defendant were situated.—Gertlerv.

Linscott, 1 N. W. 579, 20 Minn. 82.

27. A cause of action for money wrongfully with

held is proner!" joined with one for nmnev wrong

fully or fraudulently exacted and paid"—Krae-

mer v. Deustermaun, 35 N. W. 270. 37 Minn.

409.

28. A complaint alleged as cause of action that

defendant, in order to induce plaintiff to purchase

certain shares of mining stock, had made certain

representat ions concerning the mine ; and also that

defendant had, to the samo end, by an instrument

in writing, warranted that no assessments had been

made, or were soon to be made, against said stock.

Held, that this was not a misjoinder of causes of

action, and a demurrer to the complaint on that

ground would not lie. — Humphrey v. Merriam,

(Minn.) 35 N. W. 365.

37 Minn. 502.

29. A complaint setting up a cause of action

for damages for an injury to plaintiff's child is

not to be regarded as improperly uniting with

such action a cause of action for damages sus

tained by the child, because it makes reference

to the sickness and suffering of the child in or

der to show that plaintiff was put to expense in

nursing and taking care of him.—Mullvehill v.

Bates, 17 N. W. 959, 31 Minn. 304.

80. A complaint which unites a cause of action

for tho value of goods sold and delivered with one

against a third person, upon a promise made by

such defendant to pay the amount of such value tc

plaintiffs, improperly joins two distinct causes ol

action.— Sanders v. Olasson, 13 Minn. 379, (Gil.

352.)

81. In an action by one partner against the

others for an accounting, the complaint prayed

the appointment of a receiver and the vacating
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of an alleged fraudulent transfer of partnership

property by one of the partners, and ."skoii an in

junction against the transferee. Held, not a

misjoinder of causes of action, the object of the

whole being a final settlement of the partnership

business.—Palmer T. Tyler, 13 Minn. 100, (Gil.

SI.)

83. The owner of a lot In a city, In front of

which he has caused an excavation to be dug, by

reason of which a traveler on the street is injured,

.cannot be sued jointly with the city for suc h in

jury, under Gen. St. Minn. 18B6, c. 0«. $ 98, which

forbids the joinder of causes of action that do not

affect all the parties thereto.—Trowbridge v. Fore-

paugh, 14 Minn. 133, (Gil. 100.)

83. A complaint against two defendants alleg

ing a request by one to do certain work, and a

promise to pay for it, and a separate promise by

the other to pay for the same work, but not alleg

ing any joint promise, is demurrable as improperly

joining several causes of action. Following Trow-

oridge v. Forepaugh, 14 Minn. 133.—Berg y. Stan-

wood, (Berg v. Stanhope,) 45 N. W. 15, 43 Minn.

1T6.

84. In proceedings under a city charter, two lots

owned by plaintiff were assessed for a street im

provement jointly with a contiguous lot owned by

another person. Judgment for the sum assessed

was duly rendered against the three lots jointly,

and they were jointly sold pursuant to the judg

ment. Plaintiff's agent, erroneously supposing

that plaintiff owned all the lots, and that his lots

fronted on the street improved, as the city author

ities had also supposed, redeemed the entire prop

erty from the sale, paying to the city treasurer the

necessary money. Held that, even if plaintiff

could recover the money in an action against the

city for money had and received, he could not join a

.cause of action against the owner of the third lot

by making him a party defendant, to recover his

proper proportion of the amount paid for the re

demption of the whole property, since the causes

of action are different.—Langevin v. City of St.

Paul, (Minn.) 51 N. W. 817.

Severance.

35. On a running account for butcher's meat

sold by plaintiffs to defendant at retail from time

to time, plaintiffs brought suit in a justice's

court lor part of the amount due, and recovered

judgment therelor. Held, it not appearing that

there was any agreement for credit, that the

price was duo upon delivery, and, as plaintiffs

might have sued for the whole amount, the judg

ment was a bar to au action for the remainder.—

Mcmurer v. Carey, 15 N. W. 877, 30 Minn. 458.

36. Plaintiff sold defendants a threshing ma

chine with a warranty that the machine would

<3o good work, and agreed to send a competent

mechanic to put the machine in repair, so that

the machine should, in all respects, comply with

the warranty; and that in case of a failure to

comply in any respect, or in case plaintiff failed

to fulfill any part of its contract, it would sur

render to defendants the notes given for the

price of the machine and take away the ma

chine, and that the contract of sale and the notes

should be void. In an action on the first note,
■defendants set up a warranty, and alleged that

tiie machine would not do good work, wherebv

they were damaged, and a verdict was rendered

in favor of defendants. Held, in an action,

subsequently brought on the other notes given

for the price of the machine, that defendants

were estopped to set up the agreement of plain

tiff to send a competent mechanic to put the ma-

china in repair, as the contract between the

parties was indivisible, and defendants could not

split their defense so as to rely on one part of it

in the first action, and the residue in the sec

ond action.— Gicser Threshing Machine Co. v.

Farmer, 8 N. W. 141, 27 Minn. 428.

Time to sue.

87. An agreement to extend the time for tha

payment of a debt made on a valid consideration

is a defense to an action on the debt during the

time of such extension.—Lyman v. Kasmussen,

T H. W. 087, 27 Minn. 384.

38. Where property is sold, to be paid for at a

future time, no action can, as a general rule, be

brought on the promise to pay until the time ex

pires : but where, in such case, security was to

be given for deferred payment, on refusal to give

such security a suit may bo maintained for the

breach of contract. —Barron v. Mullin, 21 Minn.

874.

89. A creditor having the right, for default of

debtor, to declare a debt due before its matu

rity, may make his election by bringing suit

thereon.—Northwestern MuU Life Ins. Co. v. Al-

lis, 23 Minn. 837.

40. Where a creditor has a right, upon several

grounds, to declare a debt duo before maturity,

an election to declare such debt due, as evidenced

by the commencement of a suit therefor, will, in

the absence of anything to the contrary, be

deemed to be made upon all the grounds speci

fied.—Northwestern Mut. Life Ins. Co. v. Allis

23 Minn. 337.

Exhausting security before suit.

41. Under Laws Minn. 1800, c. 48, § 1, requir

ing the holder of a mortgage to foreclose it bo-

fore suing on the note secured, an action upon a

promissory note secured by a mortgage was not

maintainable until the security was first ex

hausted.—Swift v. Fletcher, 6 Minn. 550, (GiL

380;) Johnson v. Lewis, 13 Minn. 804, (Gil. 337.)

42. Laws Minn. 1860, o. 48, requiring a ere*

itor holding security for his debt to exhaust his

security before suing for his debt, has no appli

cation where the security is worthless.—Schalca

v. Harmon, 0 Minn. 205, (Gil. 176.)

Authority to sue.

43. That an action was commenced and prose

cuted without authority from plaintiff is notmat

ter of defense, and cannot be made by answer,

but the remedy is bv motion.—Hall y. South-

wick, 6 N. W. 799, 27 Minn. 234.

Suing in fictitious name.

44. Plaintiff sought to set aside a judgment

on the ground that it was recovered in the name of

a fictitious plaintiff suing as assignee. Held,

there having been real parties in interest, a real

matter in controversv a real prosecution real de



25 25ACTION—ADMIRALTY.

fense, and real decision, the action could not be

regarded as fictitious, thoui'h prosecuted by the

real plaintiff under a fictitious name.—McNairv.

Toler, 21 Minn. 175.

Equitable defenses—Failure to inter

pose.

45. Under Act Minn. March 5, 1853, $ 5, which

provides that equities in favor of a defendant,

which would have availed in a suit in chancery

to defeat an action at law, may be set up in the

answer and the same relief grunted that could

hare b*>en awarded in chancery, the test of an

equitable defense is wnether, on the same facts

presented by a bill in chancery, the court would

rave entertained the cause and granted the re

lief sought. If it would, the defense is good;

otherwise not.—Gates v. Smith, 2 Minn. 30, 'Oil.

46. Under ActMinn. March 5, 1853, which abol

lsbed the court of chancery, and which provided

(section 5) that all eouities existing in favor of

a defendant may be taken by answer, or by sup

plemental answer in the nature of a counter

claim, in an action after default upon a chattel

mortgage, to recover the mortgaged property,

the facts that there was partial failure of con

sideration, and an indebtedness from the mort

gagee to the mortgagor, both amounts exceeding

the amount of the mortgage, do not constitute

such equities as may be setup as defenses, with

out showing1 that defendant had no adequate

remedy at law.—Gates v. Smith, 2 Minn. 30, (Gil.

47. Under Act Minn. March 5, 1853, (Comp. St

e. 57, 5 23,) requiring that all equities existing in

favor of a defendant at the time of the com

mencement of an action, must be interposed, if

at all, by way of defense, etc., such equities

cannot be afterwards sued upon; and, whero

such equities cannot be allowed in a justice's

court, they should be set up on the appeal in the

district court.—Fowler v. Atkinson, 6 Minn. 503,

(Gil. 350.)

4S. If, in such a cass, no appeal Is taken, de

fendant cannot afterwards bring suit on such

equitable defense.—Fowler v. Atkinson, 6 Minn.

503, (Gil. 300.)

Adequate Remedy at Law.

See Ei/tiitu, 2-5; Injunction, 6-10; Mandamus,

6-8; Quieting Title, 12-14; Specific Perform

ance, 1-4.

ADJOINING LAND-OWNERS.

See, also, lloundaries ; Fences; Party-Walls.

Injury from falling wall, see Ncullgcnce, 2.

Removal of lateral support—Damages.

1. One who has the righttoexcavate land must

use all reasonable precautions that his excavations

do not injure or affect the occupants of neighbor

ing lands, otherwise he will bo liable for his neg

lect so to do, if injury is caused thereby.—Rau v.

i VaL H. Co., 13 Minn. 442, (Gil. 407.)

3. In an action by one In possession for dam

ages to land caused by the wrongful act of the oc

cupant of adjoining land, it is not necessary to-

show an ownership in fee; the extent of his own

ership would go only to the quantum of damages.

—Rau v. Minnesota Val. R. Co., 13 Minn. 442, (GiL

407.)

8. In an action for Injuries to property by ex

cavations on defendant's adjoining lots, evidence-

of the cost of retaining-walls is admissible to show

whether' or not the damage could have been re

paired, and the plaintiff's lot preserved, at any rea

sonable cost. — Kopp v. Northern Pac R. Co.r

(Minn.) 43 N. W. 73.

41 Minn. 310.

4. In an action for damages to property by re

moval of lateral support, where it appears that the-

market value of the lot had not changed, evidence

of the value thereof subsequent to the damage is-

not prejudicial.—Kopp v. Northern Pac R. Co.,

(Minn.) 43 N. W. 73.

41 Minn. 310.

Adjournment.

See Continuance.

Of foreclosure sale, see Mortaaqes, 243-245.

proceedings before justice of the peace, see

Justices of the Peace, 40-58.

Administration.

See Executors and Administrators.

ADMIRALTY.

Jurisdiction of maritime claims, see Maritime

Hens.

Jurisdiction.

1. Const. U. S. art. 8, % 2, providing that the

judicial power of the United States extends to all

cases of admiralty jurisdiction, does not confer an

exclusive power on the federal courts in such

cases, bttt leaves a concurrent jurisdiction in the

state courts; and this jurisdiction is not taken

from the states by the provision of the judiciary

act of 1789 that the district courts shall have ex

clusive jurisdiction in such cases, "saving to suit

ors in all cases the right of a common-law remedy

when the common law is com pete'nt to give it ; " and-

therefore the courts of Minnesota have jurisdic

tion to entertain an action against a vessel by

name on a contract to transport goods, as author

ized by Comp. St. Minn. c. 70, since in such action

the trial is by jury, which is a common-law reme

dy.—Reynolds v. The Favorite, 10 Minn. 242, (Gil.

190;) Morin v. The F. SigeL 10 Minn. 250, (GiL

195.)

But »ee. to the contrary, Grlswold v. The Oltcr. ]J
Minn. 465. (Gil. 364.)

2. A proceeding against a steam-boat, by

name, plying upon the Minnesota river, for breach

of contract of affreightment, is an attempt to ex

ercise an admiralty jurisdiction vested alone in

federal district courts, and a state court has no
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jurisdiction thereof.—Griswold v. The Otter, 12

Minn. 465, (Gil. 364.)

8. An equitable action by one part owner of

a steam-boat against another part owner for a par

tition of the boat by a sale and for an accounting

is not a "civil cause of admiralty and maritime

jurisdiction," within Rev. St. IT. S. § 503, giv

ing the district courts of the United States ex

clusive cognizance of such causes.— Swain v.

Knapp, 21 N. W. 414. 32 Minn. 429.

Admissions.

Competency as evidence, see Criminal Law, 63-

71; Evidence, 64-114.

In pleading, see Pleading, 87-90, 235-245.

Of service of summons, see Siiminons, 27, 23.

Adulteration.

Police power of state, see Constitutional Law,

179, 180.

ADULTERY.

Ground of divorce, see LHvorce, 4.

What constitutes the offense.

1. The crime of adultery, punishable under

Pub. St. c. 96, § 1, cau be committed only with

a married woman, there being no statutory defi

nition of it; and illicit intercourse with an un

married woman, though the man be married,

does not constitute the offense, but is included

in the offense of fornication, punishable under

section 5.—State v. Armstrong, 4 Minn. 335,

(Gil. 251.)

Indictment.

2. Upon an indictment for adultery it need not

be alleged in the indictment, nor proved on the

trial, that the prosecution was commenced on the

complaint of the husband or wife.—Slate v.

Hrecht, (Minn.) 42 N. W. 602.
41 Minn. 50.

Evidence.

3. In criminal prosecutions, such as for adul

tery, where the offense depends upon the defend

ant being a married man or woman, tho mar

riage in fact must be proved, and a conviction

cannot be had upon the admissions of the defend

ant.—State v. Armstrong, 4 Minn. 335, (Gil. 251.)

4. A prosecution of a married man for adul

tery is not within the exception of Pub. St. p.

B81, § 53, allowing a wife to testify against her

husband in "a criminal action or proceeding for

a crime committed by one against the other," not

withstanding the provision of Pub. St. p. 728, §

1, that "no prosecution for adultery shall be

commenced except on the complaint of the hus

band or the wife. "—State v. Armstrong, 4 Minn.

335, (Gil. 251.)

5. It is not essential that the offense be proved

as of the day named in the indictment.—State v.

Brecht, (Minn.) 42 N. W. 602.

41 Minn. 50.

6. It is competent to prove the situation, cir

cumstances, and opportunities of the parties to the

offense.—State v. brecht, (Minn.) 42 N. W. 602.

41 Minn. 50.

Advances.

Mortgage to secure, see Mortgnges, 37, 38.

ADVERSE CLAIM.

See, also, Quieting Title.

Claim to land under town-site act, see PubJic

Lands, 33-37.

Limitation of action, see Limitation of Actions,

55.

New trial as of right, see New Trial, 91.

Nonresident defendants, see Summons, 32.

When action lies.

1. Under Rev. St. Minn. 1851, c. 74, J 1,

which provides that an action to determine ad

verse claims to real estate may be brought by any

person in possession against any person who

claims an adverse interest therein, etc., the

only facts necessary to constitute a cause of action

are the actual possession by plaintiff in person or

bv tenant, and a claim adverse to him by defend

ant. —Steele v. Fish, 2 Minn. 153, (Gil. 129.)

2. The validity of a patent from the United

States may be determined in an action under

Comp. St. Minn. c. 64, concerning claims to real

estate, as effectually as by a direct proceeding to

set it aside.—State v. Bachelder, 5 Minn. 223,

(Gil. 178;) Same v. Stevens, 5 Minn. 521, (Gil.

416.)

Possession by plaintiff.

8. Under Rev. St. 1851, c. 74, § 1, which pro

vides that an actiou may be brought by any per

son in possession to determine an adverse claim

to real estate, an actual possession by the plain

tiff must bo shown.—Steele v. Fish, 3 Minn. 153

(Gil. 129:1 State v. Bachelder, 5 "

(Gil. 178;) Meighen v. Strong, C

(Gil. 111.)

153,

Minn. 223.

Minn. 177,

4. In an action under Comp. St. Minn. c. 64, by

a party in possession of real property to deter

mine adverse claims thereto, actual possession by

plaintiff must be proven; and therefore such ac

tiou cannot bo maintained by ono tenant in com

mon against his co-tenant, where it is shown that

the latter is holding adversely under a claim of

right.—Eastman v. Lamproy, 12 Minn. 153, (Gil.

89.)

5. Possession of real estate is prima facie er-
idenco of title, and sufficient, as against a tres

passer or wrong-doer, to maintain an action under

Gen. St. Minn. 1866, c. 75, to determine adverse

claims. Tho fact that plaintiff alleged title, and

that the same was denied by defendant, will not

require him to prove his title in order to maintain

the action.—Wilder v. City of St. Paul, 12 Minn.

192, (Gil. 110.)

6. Gen. St. Minn. 1866, c. 75, § 1, which per

mits "any person in possession" to bring an ac

tion for the determination of adverse claims u
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real estate, intends actual and not constructive

]»isession.—Murphv v. Hinds, 15 Minn. 182,

ttiil. 139.)

1. The provision of Gen. St. Minn. 18(56, c. 75,

$ 1, for an action to determine adverse claims to

real property to be brought, "by any person in

possession, " does not authorize such an action by

a person who, having occupied land as a home

stead for about 10 years, removed therefrom, in

tending to return within a year, but did not in

fact do so, although he did not abandon or change

his intention toreturn.—Byrne v. Hinds, 16 Minn.

Kil, (Gil. 409.)

8. One in possession of land may maintain an

action to determine an adverse ciaim, without

other proof of interest.—Knight v. Alexander,

(Minn.) 37 N. W. T'JO.

38 Minn. 384.

9. The possession upon which such an action

may be maintained must be an actual possession.

Merely breaking down a fence and walking acrtss

the land is not sufficient.—Greene v. Dwyer, 23

N. W. 540, 83 Minn. 403.

10. A deed made to a partnership in pursuance

ol a contract for the sale of the land was lost, and

not recorded, and a subsequent deed of the same

land was made by the same grantors to one of the

partners. Held that, whether the title passed un

der the first or second deed, the individual partner

grantee, being in possession, could maintain an ac

tion to determine the adverse claim of a judgment

creditor of the vendor, who had notice of the con

tract at the time his judgment was entered.—Ba

ker v. Thompson, (Minn.) 31 N. W. 51.

36 Minn. 314.

Vacant or unoccupied land.

11. Under Gen. St. Minn. 1806, c. 75, $ 1, as

amended by Laws 18(17, c. 72, authorizing an ac

tion to determine adverse claims to real estate to

be maintained where plaintiff is in actual pos

session, and wherj the land is vacant and unoc-

enpied, if proof of one or the other of those facts

is not given plaintiff must be nonsuited.—ConUlin

T. Hinds, 16 Minn. 457, (Gil. 411.)

12. In an action to determine adverse claims

to land alleged to be vacant and unoccupied,

plaintiff offered in evidence a patent to W., the

record of a contract between W. and H. , prior

to the date of the patent, to convey tho land to

H., and, on the receipt of title from the United

States to hold the land in trust for U., and, on

demand, execute a deed to H., and a warranty

deed from H. Held, that tho evidence showed

claim of title sufficient to support tho action, but

did not show that the land was Vacant and unoc

cupied, as alleged bv plaintiff.—Conklin v. Hinds,

16 Minn. 457, (Gil. 411.)

13. In an action to quiet the title to vacant and

Unoccupied land, the plaintiff must allege and

prove his title in order to maintain his action.—

Wakefield v. Day. 43 N. W. 71. 41 Minn. 344.

Claim of defendant.

14. In an action under Comp. St. Minn. c. 64, 5 1,

by one in possession of real estate, to determine an

adverse interest or estate therein, the defendant

cannot enforce a Hen claimed by him as purchaser

at a void tax-sale, as said statute embraces only

"interests or estates, " in real property.—Bidwoll

v. Webb, 10 Minn. 59, (Gil. 41.)

15. A lien upon land Is not an "estate or inter

est" in land, within Gen. St. Minn. lsiiO, c. 75,

§ 1. authorizing an occupant of lands to bring an

action to determine an adverse claim to any es

tate or interest therein; and an answer in such

action, denying any interest in the land other

than the lien of a tax-sale certificate thereon,

amounts to a disclaimer.—Brackett v. Gilmore,

15 Minn. 245, (Gil. 190.)

16. The purchaser at a tax sale, who receives

a certificate of sale only, has not, prior to the ex
piration of the period allowed for redemption,

any "estate or interest" in the land, hut only a

lien thereon for the money paid, with statutory

interest and penalty, and is therefore not a prop

er party defendant to an action to determine

adverse claims to such land. (Jen. St. Minn.

18GC, c. 75, § 1.—Brackett v. Gilmore, 15 Minn.

2-15, (Gil. 100.)

DIstlnguiHhing Dickinson v. Kinney, 5 Minn. 409. (Gil.
SS2.
The cases of Ridwell v. Webb. 1" Minn. 59. (Gil. 41.) and

Bmckett. v. Gil in ore. 15 Minn. -45. (Gil. 100.) were over
ruled in Donohue v. Stearns (Donobne v. I.add.) 17 N.
\V. 381. .11 Minn. 241, in view of the amendment of the
statute by Lawa 1874, c. 68. Inserting the word ••lien."

17. A mortgage lien is not an "estate or inter

est" in land, within the meaning of Gen. St

Minn. c. 75, S 1, prior to its amendment bv Laws

1874. c. 78, (Gen. St. 1878, c. 75, $ 2,) which pro

vided that any one in possession of land might

bring an action against one claiming an estate or

interest therein, to determinosuch adverseclaim.

—Turrell v. Warren, 25 Minn. 9.

IS. In an action to determine adverse claims

to real estate defendant set up a claim as mort

gagor that a deed, absolute in form, to a prior

grantor of plaintiff, was, in fact, a mortgage.

Held, thatdefeudant, being a bonn fide purchaser

for value, without notice of the mortgage rela

tion, and disavowing the same, had no claim or

estate adverse to plaintiff.—Weide v. Gehl, 21

Minn. 449.

19. Under the latter clause of section 2, Gen.

St. Minn. 1878, c. 75, which provides that "any

person having or claiming title to vacant or un

occupied real estate may bring an action against

any person claiming an estate or interest there

in adverse to hiin for tho purpose of determining

such adverse claim," etc., such an action maybe

brought against a person claiming a lien on such

land; the legislative intent that the validity of

liens maybe adjudicated in such actions appear

ing from the construction of the whole statute,

with amendments thereto.—Donohue v. Stearns,

(Donohue v. Ladd, ) 17 N. W. 381. 31 Minn. 244.

Overruling Hidwell v. Webb. 10 Minn. 69.(G1I. 41,) and
Brackett v. Gilmore. 15 Minn. 245. (Oil. 190.)

20. Under Gen. St. Minn. 1878, c. 75, § 2, au

thorizing an action by any person in possession

of real proporty "against any person who claims

an estate or interest therein or lien upon the

same adverse to him, for the purpose of deter

mining such adverse claim, estate, lien, or in
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terest, " any interest or estate or lien opon land

claimed adversely to the plaintiff may be deter

mined, whether claimed under the same or a

different and independent source of title from

that under which plaintiff claimed. Distinguish

ing Banning v. Bradford, 21 Minn. 808.—Walton

v. Perkins, 23 N. W. 527, 33 Minn. 357.

21. In an action under Gen. St Minn. 1866, c. 75,

to determine adverse claims to real estate, the

right or title of a third person cannot be litigated,

and, whatever the rights of such third persons,

they will not aid in the support of an unjust ad

verse claim of defendant.—Wilder v. City of St.

Paul, 12 Minn. 192, (Gil. lit}.)

Laches.

22. No neglect, in asserting a legal title short ol

the time fixed by the statute of limitations, will

bar a statutory action to determine adverse claims

to land, in which no equitable relief is asked.—

Morris v. McClary, (Minn.) 46 N. W. 238.

43 Minn. 346.

Pleading—Complaint.

23. In an action to determine an adverse claim

"to vacant or unoccupied real estate, " as author

ized by the latter clause of Gen. St. Minn. 1878,

c. 75, $ 2, plaintiff must allege in his complaint,

and, if denied, must prove, that he has some ti

tle to or interest in the land. A complaint al

leging only that plaintiff "claims title in fee-

simple'' is insufficient.—Herrick v. Churchill, 29

N. W. 129, 35 Minn. 818.

24. In an action to determine adverse claims the

complaint alleged that the property was in plain

tiff's possession, but evidence received without

objection showed it to be vacant and unoccupied.

Held, that the variance should be disregarded.

City of St. Paul v. Kuby, 8 Minn. 154, (Gil. 125,)

followed.—Messerschmidt v. Baker, 22 Minn. 81.

Answer.

25. Plaintiff's general allegations of title may

be met by a goneral denial in the answer under

which the defendant may controvert and over

throw the case made by the plaintiff. And under

such denial a deed absolute in form, under which

plaintiff claims title, may be shown to have been

in fact a mortgage made as security for a debt,

and that as such it hail been fully paid.—Wakefield

v. Day. (Minn.) 43 B. W. 71.

41 Minn. 344.

26. On the trial of an adverse claim, a general

denial in the answer of all the allegations of the

complaint, "except that which is hereinafter ad '

mitted, specifically denied, or qualified, " puts in

issue an allegation of title in the plaintiff, the spe

cific averments of the answer being that defendant

is in actual possession of the premises, and is the

owner thereof.—Jellison v. Halloran, (Minn.) 42

N. W. 392.

40 Minn. 485.

27. In such case whether the answer sufficient

ly pleaded title in the defendant or not, it was error

to allow judgment for the plaintiff upon the plead

ings.—Jellison v. Halloran, (Minn.) 42 N. W. 392.

40 Minn. 485.

28. In an action to determine adverse claims

to real estate, under Gen. St Minn. 1878, c. 75,

S 2, if defendant In his answer alleges title in

himself, and asks the court to adjudge plaintiff's

olaim to be void, he waives the objection that

plaintiff is not in possession, or that the land is

not vacant and unoccupied, and that plaintiff,

therefore, is not entitled to bring such action.—

Hooper v. Henry, 17 N. W. 476, 31 Minn. 264,

Hinman v. Same, Id. : Hooper v. Heyderstadt,

Id. ; Hinman v. Same, Id.

29. In a statutory action to determine adverse

claims to real estate the answer set up in one de

fense title in defendant in fee-simple, and, in a

subsequent defense, title in fee-simple under a

tax certificate, attempting to set forth a title un

der a tax-sale. Held, that the allegation of title

in the former defense was not qualified by the

facts alleged in the latter defense, there being

no necessary connection between the two.—Bran-

ham v. Bezanson, 21 N. W. 861, 33 Minn. 49.

30. When, in an action to determine adverse

claims to real estate, under Gen. St. 1878, c. 75,

S 2, providing that any person in possession, or

any person claiming title to vaoant property, may

bring an action against one who claims ad

versely, to have such adverse olaim determined,

defendant sets up in his answer his own claims

to the real estate, he waives the objection that

the land is not vacant, or the plaintiff not in pos
session.—Mitchell v. McFarland, (Minn.) 50 N.

W. 610.

47 Minn. 535.

81. Since, in an action under the statute to

determine an adverse claim to real estate, de

fendant virtually becomes plaintiff, and is called

upon to disclose by his answer the nature of his

claim or title, which thereupon becomes tho sub

ject of adjudication, if he sets up a legal title,

his proof must be confined to a claim of that

character, and, if the claim is an equitable one,

equitable rules and principles must govern; so

that, under an averment of ownership in fee, he

will not be permitted to show on tho trial that

he has succeeded to an equitable title or inter

est, or to reach property held in trust —Stuart

v. Lowry, (Minn.) 51 N. W. 662.

Counterclaim.

32. In an action under Gen. St. Minn. 1866,

o. 75, J 1, to determine an adverse claim to real

estate, the answer of the defendant asserting the

validity of the claim, and demanding affirmative

relief, sets up a counter-claim, and is in effect

the institution of a cross-action in the nature of

ejectment.—Eastman v. Linn, 20 Minn. 433, (GiL

887.)

83. In a suit to determine adverse claims to

real estate the answer alleged that defendants

had purchased the land, under a judgment

against plaintiff's grantors, who after the debt

accrued conveyed the land to plaintiff in fraud of

creditors, and that the deed was never delivered,

nor was plaintiff put in possession; and it prayed

that plaiutiff be decreed to have no interest in tho

land, that it be adjudged tho property of defend

ants, and that they be put in possession. Held,

that the answer stated a good defense as against

plaintiff.—Campbell v. Jones, 25 Minn. 155.

84. Such answer is, however, demurrable In

so far as it demands relief against plaintiff's
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grantors, who are not parties to the suit. —

Campbell v. Jones. 25 Minn. 153.

Reply.

35. In an adverse claim suit under the Minnesota

statute, where the answer denies generally plain

tiff's title, and by way of new matter sets forth

defendant's title, without alleging the source of

plaintiff's title and defendant's prior right, plain

tiff may reply by simply taking issue on such new

matter, without denying notice or alleging superi

or equities. The pleadings will then simply pre

sent the issue of the ownership of the legal title.—

Bailey v. Galpin, (Minn.) 41 N. W. 1054.
40 Minn. 819.

86. In an action under Comp. St. Minn. c. 64,

concerning conflicting claims to real property,

the answer averred title in the United States at

a certain time, and the issuance on that date of

a patent to a person under whom the defendant

claimed title. Held, that facts impeaching the

patent might be set forth in the reply. —State v.

Bachelder, 5 Minn. 223, (Gil. 178;) Same v. Ste

vens, 5 Minn. 521, (Oil. 416.)

37. In an action to determine adverse claims

to real estate, the answer set up faots showing

that a deed, absolute in form, to plaintiff's gran

tor, was, in fact, a mortgage, and averring no

lice of such facts to plaintiff, and that plaintiff

was in same position as mortgagee. The re

ply denied notice and the mortgage relation.

Held, whether or not, on the facts stated in the

aiiswer, the claim of defendant would have been

adverse to that of plaintiff if he had taken with

notice, that upon the reply it was adverse.—

Weide v. Gehl, 21 Minn. 449.

38. In a statutory action to determine adverse

claims to real estate, defendant by answer as

serted a legal title in himself. Held, that

plaintiff might set up in reply facts showing a

ground for equitable relief as against such legal

title, and which would be a sufficient reason

why th« equitable right of plaintiff should prevail

over the legal titlo of defendant. Following

8t*to v. Bachelder, 5 Minn. 223. (Gil. 178.)—

School-Dist. No. 73 v. Wrabeck, 16 N. W. 493, 31

Minn. 77.

39. In Minnesota where, in an action to deter

mine adverse claim to real property, the defend

ant interposes an answer in the nature of a cross-

action in ejectment for the recovery of the pos

session, and the plaintiff in reply sets up a claim

for improvements underthe " occupying claimants'

act, " in case defendant establishes title, the mat

ters Bet up in the reply constitute no part of plain

tiffs case in chief under the complaint, but are

only defensive to defendant's answer.—Muller v.

Jackson, (Minn.) 40 N. W. 565.

89 Minn. 481.

Evidence.

40. in an action to determine an adverse claim,

possession is not, alone, presumptive evidence of

title as against an admitted prior title in fact.—

P. rkins v. Morse, 13 N. W. 911, 14 N. W. 879, 80

Minn. 11.

41. In an action against a city to determined

claim by it to land as a public street, a certificate

V.lM.DIG.—2

of redemption from a prior sale for taxes is not

admissible as tending to show plaintiff's posses

sion of the land.—Wilder v. City of St. Paul, 12

Minn. 192, (GU. 116.)

42. In an action to determine an adverse claim

to vacant and unoccupied real property, where

plaintiff alleges title iD fee, and defendant denies

plaintiff's title, and asserts that he is the owner of

the property, evidence offered by plaintiff to show

the value of the property at a time when the de

fendant purchased the same at an execution sale,

the plaintiff being the judgment debtor and de

fendant judgment creditor, and that the consider

ation therefor was inadequate, is admissible, the

object of the testimony being to annul and avoid

the sale.—Duford v. Lewis, (Minn.) 44 N. W. 52'2.

43 Minn. 26.

Judgment.

48. In an action to determine adverse claims

to real property, authorized by Pub. St. Minn,

c. 64, $ 1, to be brought by any" person in posses

sion of the property, a denial of plaintiff's pos

session raises a material issue, and a judgment

upon a verdict which fails to dispose of such is

sue cannot be maintained.— Meighen y. Strong, fi

Minn. 177, (Gil. 111.)

44. Where in a statutory action to determine an

adverse claim under Gen. St. Minn. 1878, c. 75, $ 2,

defendant flies a disclaimer, plaintiff is entitled

to judgment that defendant has no interest in the

land in question, though the answer puts in is

sue material allegations of the complaint. —Per

kins v. Morse, 13 N. W. 911, 14 N. W. 879, 30

Minn. 11.

45. In an action under Gen. St. Minn. 1878, c.

75, § 2, for the determination of an adverse claim

of an estate or interest in lanis vacant or unoc

cupied, if defendant asserts no estate, interest,

or lien upon the property in himself, plaintiff is

entitled to judgment against him, although, in

his answer, he puts in issue other allegations of

the complaint.—Donohue v. Stearns, 17 N. W.

381, 31 Minn. 244.

46. If, in such an action, where the land is

vacant or unoccupied, plaintiff fails to allege and

show title in himself, he is not prejudiced by,

and cannot complain of. a judgment, whether

regular or not, adjudging title in defendants.—

Myrick v. Comsalle, 19 N. W. 736, 82 Minn. 153.

47. In an action to determine adverse claims

under Gen. St. Minn. 1878, c. 75, § 2, plaintiff de

manded, as owner in fee-simple, all of the relief

permitted by the statute. The answer disclosed

the right, title, and interest defendant had or pie-

tended to have, and the court made findings of

fact which would have justified an order for judg

ment for tho full relief asked. The order—the

conclusion of law—was that plaintiff "is entitled

to judgment quieting title to all of said land in

himself, and adjudging that the said defendant

has no estate therein, " upon which judgment was

entered, decreeing that defendant had no lien on

the lands in dispute. Held, that the judgment was

warranted by the conclusion of law, and that an

order modifying it was erroneous.—Windom v.

Wolverton, (Minn.) 42 N. W. 296.

40 Minn. 439.
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Recovery for taxes paid.

48. In an action to determine an adverse

claim to land, the defeated party cannot recov

er for taxes on the land paid by him, where he

was not in possession of the land in controversy.

—Dawson v. Girard Life Ins., A. <SS T. Co., 8 N.

W. 142, 27 Minn. 411.

Title of purchaser after judgment.

49. In a case arising before the passage of Laws

Minn. 18S7, c. 61, a bona JUle purchaser from the

successful party in a judgment, in an action under

the statute to determine adverse claims took his

title subject to be defeated by the subsequent re

versal or vacation of the judgment, and not as of a

purchaser at a judicial sale.—Lord v. Hawkins,

(Minn.) 38 N. W. 689.

89 Minn. 78.

ADVERSE POSSESSION.

See, also, Limitation of Actions.

Against cotenants, 6ee Tenancy in Common and

Jol?it Tenancy, 1-8.

Creation of easements, see Easements, 8.

Establishment of boundaries, see Boundaries, 8.

Highways by prescription, see Hluhwti]/*, 9-11.

Not necessary to establish dedication, see Dedica

tion, 7.

What constitutes—Claim of title.

1. To constitute an adverse possession of land,

so as to bar an action for its recovery, the posses

sion must be actual, open, continuous, hostile, ex

clusive, and accompanied bvan intention to claim

adverselv. — Sherin v. Brackett, 30 N. W. 551, 36

Minn. 152.

2. In the provision of Gen. St. Minn. 1858, c.

66, § 4, that no action for the recovery of real

property or the possession thereof shall be

brought unless the plaintiff, his ancestor, etc.,

was seised or possessed of the premises in ques

tion within 20 years before the commencement of

the action, the words "seised or possessed" are

not to be construed to mean that there can be

seisin without possession, actual or constructive,

so as to prevent the statute running in favor of

an actual adverse occupant, though a stranger to

the legal title.—Seymour v. Carli, 16 N. W. 495,

81 Minn. 81.

8. One of two adjoining owners took and held

actual possession of land beyond the boundary of

his own lot, under a claim of title thereto, as

being part of his own land, though under a mis

take as to the location of the boundary. Held,

that such possession, for the purposes of the stat

ute of limitations, was adverse to the true owner,

and a disseisin; and, having been continued for

the statutory peiiod, it extinguished the title of

the former owner.—Seymour v. Carli, 16 N. W.

495, 31 Minn. 81.

4. An actual entry upon and possession of

land, though in fact tortious and without color

of paper title, if under a claim of right thereto

in opposition to and inconsistent with that of

the true owner, may ripen into title by adverse

cossession: and continued acts of ownership upon

the property, occupying, using, and controlling

it as owner, is an assertion of a claim of title,

and sufficient notice of such claim to the own

er.—Village of Glencoe v. Wadsworth, (Minn.)

51 N. W. 377.

5. A tax-deed, though void, Is admissible for

the purpose of showing claim of title, followed

by adverse possession. — Washburn v. Cutter, 17

Minn. 361, (GIL 335.)

Character of possession.

6. Possession, to be adverse, must be actual,

open, notorious, exclusive, and hostile; such a

possession as, if continued for the period required

by the statute of limitations, would ripen into

a perfect title.—Washburn v. Cutter, 17 Minn.

361, (Gil. 335.)

7. The owner of the fee of wild lands has. In

the absence of adverse possession, constructive

Sossession thereof. — Washburn v. Cutter, 17

[inn. 361, (Gil. 335.)

8. Where, under license of one claiming title

under a void tax-deed, a person enters upon wild

and unoccupied lands merely, and cuts timber

for his own benefit, such acts do not constitute

adverse possession, but are a mere trespass

against the owner. — Washburn v. Cutter, 17

Minn. 861, (Gil. 335.)

9. To constitute adverse possession, such as will

work a disseizin of the lawful owner, there must

be actual and visible occupancy of the premises;

but what will constitute such occupancy will de

pend somewhat upon the naturo and situation of

the property, and the uses to which it can be ap

plied.—Murphy v. Doyle, (Minn.) 83 N. W. 220*

87 Minn. 113.

10. Where a grantee of land believes that his

grant includes a lot adjacent thereto, and there

fore incloses the latter within his general fence,

and henceforth continuously cultivates such lot

from year to year for more than 20 years, he

acquires title thereto by adverse possession.—

Brown v. Morgan, (Minn.) 40 N. W. 918.

44 Minn. 432.

Disconnected acts.

11. An annual entry for a short time on unin-

closed wild land to cut natural grass on part of it

will not, of itself, work disseisin of the owner, and

create adverse oossossion against him.—Bazille v.

Murray, (Minn.} 41 N. W. 238*
40 Minn. 48.

12. That defendant, under color of title, entered

upon platted village lots covered with underbrush,

cut, grubbed, and burned the growth so as to com

pletely clear the land, and paid taxes thereon, is

sufficient to sustain a finding of disseisin and ad

verse possession.—Costello v. Edson, (Minn.) 40

N. W. 299.

44 Minn. 185.

Distinguished In Humbert r. Stem, 49 N. W. 663, 47

Minn. 142.

13. The fact that a person cuts hay on unln-

closed lands, lets his cattle roam over and past

ure upon it, just as they pasture on adjacent un-

inrlosed lands, and prevents people from cutting

and stealing wood on the land, is not sufficient
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to constitute adverse possession.—Lambert v.

Stees, (Minn.) 49 N. W. 662.

47 Minn. 141.

DwtlDBHigtaJng Costello T. Edeon. « N. W.S99, 14 Minn.

Extent of possession.

14. Where the occupant of land entered with

out color of title, there must be actual occupancy

to constitute adverse possession, and the adverse

possession in such a case is only co-extensive with

such occupancy.—Coleman v. Northern Fac. R. Co.,

(Minn.) 32 N. W. 859.

86 Minn. 535.

Under color of title.

15. The effect of color of title, where an entry

is made and possession taken and held in accord

ance with it, is to define the extent of the posses

sion claimed, but the entry and possession must

be proved by acts sufficient in law to consti

tute adverse entry and possession.—Washburn v.

Cutter, 17 Minn. 361, (Gil. 335.)

16. Where the occupant entered into possession

under a claim of title, founding such claim upon

some written instrument as being a conveyance of

the premises, and has been in the continuous oc

cupancy of some part of the land included in such

conveyance for 20 years, he will be deemed to have

been in the adverse possession of the whole of such

premises if not in the adverse possession of any

one else, provided they consist of a single tract of

a proper size to be managed and used in one body

according to the usual manner of business of the

country.—Murphy v. Doyle, (Minn.) 33 N. W. 230.

37 Minn. 113.

17. Any instrument, however defective or in
effectual to convey title, will be sufficient under

this rule if bv a suffi"'ent description it purports

to eonvpv title to the premises. — Murphy v.

Doyle, 33 N. W. 220, 37 Minn. 113.

18. A mistake in a deed, whereby a portion of

the premises intended to be conveyed is omitted

in the description, does not prevent the grantee

from acquiring a title by prescription to the land

so intended to be conveyed.—Vandall v. St. Mar

tin, (Minn.) 44 N. W. 535.

43 Minn. 168.

19. Land was deeded by a father to his daugh

ter, but by mistake part of the premises intended

to be conveyed was omitted in the description.

The daughter took possession of all the tract, and

occupied it notoriously and exclusively for several

years. Afterwards she transferred possession to

her husband, under a deed in which existed the

same defect of description, but the husband took

possession in the belief that there was a perfect

title to the whole tract Meld, that the adverse

possession was not interrupted.—Vandall v. St.

Martin, (Minn. ) 44 N. W. 535.

42 Minn. 163.

20. Three 40-acre tracts having been platted,

and lots sold, and the plat afterwards canceled,

adverse possession of one of the 40's, the other

two being open and unoccupied, by one who has

bought some of the lots from the owners, and ac

quired color of title under a tax deed to others, and

avoid tax-deed to others, does not extend to lots in

the vacant 40's covered by his color of title.—Mor

ris v. McClary, (Minn.) 46 N. W. 338.

43 Minn. 346.

Commencement and continuity of pos

session.

31. The owner of a tract of land divided it into

39 lots of about 5 acres each, and sold part of them

to the plaintiffs, in I80S. In 1567 he sold the re

maining lots to the defendant, and assigned to

him tax-sale certificates against plaintiffs' lots.

The entire tract was then uninclosed and unim

proved. In the spring of 1867 the defendant had

a surveyor run the exterior lines of the whole

tract. He built a shanty, and cleared 3 acres

around it, and made a brush fence along the south

line of the tract. Prior to August 1, 1868, he

cleared 2 acres more, and made a brush fence along

the north and part of the east side, where it con

nected with a neighbor's fence. A lake on the

west furnished a natural barrier on that side. The

shanty and the clearing were on defendant's own

lots. Prior to his entry there had been a traveled

road through the tract, which the public continued

to use during 1S67 and 1808, and some subsequent

years. Where the road crossed the brush fence

the gaps were open a part of the time, and at oth

er times they were closed by bars. In ejectment

brought August 1, 1888, litld, that there was evi

dence to support afinding that the adverse posses

sion of the defendant commenced prior to August

I, 1868.—Wood v. Springer, (Minn.) 47 N. W. 811.

45 Minn. 399.

22. The tenant of a lot erected a building, the

wall of which encroached on an adjoining lot.

On the expiration of the leaso the landlord exe

cuted a new one, which mentioned the building

as a part of the leased premises. Thereafter the

building was continuously occupied for 30 years

by tenants of the landlord, and by those of his

heirs and their grantees. Held, that the land

lord's adverse possession of the ground covered

by the wall commenced as soon, at least, as the

tenant entered under the new lease, and that the

possession was continuous. —Ramsey v. Glenny,

(Minn.) 48 N. W. 323.

45 Minn. 401.

Interruption.

23. Continuity of adverse possession of land

necessary to keep the statute of limitations run

ning is not interrupted by the possession of one

who occupies as a tenant of the alleged adverse

possessor. — Sherin v. Brackett, 80 N. W. 551, 36

Minn. 152.

34. The fact that lands adversely possessed by

a disseisor, who erected buildings and made other

iuiyrovements, became vacant from time te tiny?

for want of tenants, did not interrupt adverse pos

session.—Costello v. Edson, (Minn.) 46 N. W. 299.

44 Minn. 135.

25. Three 40-acre tracts were platted and lots

sold. One person acquired title to some, and color

of title under a tax-deed to others, among them the

lots in suit ; and the plat was vacated. He deeded

the three 40's in 1866 to one who took and held

possession until 1885, when he sold. The purchaser

again platted the land, and sold to defendant's

grantor the lots in controversy, which have been

vacant and unoccupied since 1885. Held, that the
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adverse possession was interrupted in 18S3, and the

80-year limitation has not run.—Morris y. McClary,

(Minn.) 46 N. W. 288.

48 Minn. 846.

26. Since the disseisor, or his successor In the

adverse holding, may continue the adverse posses

sion by his tenants br agents, against whom the

owner may have his action to recover possession,

the absence from the state of such disseisor or hie

successor does not interrupt the running of the

time within which an action must be brought.—

Citv of St Paul v. Chicago, M. & St. P. Rv. Co.,

48 N. W. 17. 45 Minn. 3s7; St. Paul, M. & M. Ry.

Co. v. City of Minneapolis, 48 N. W. 22, 45 Minn.

400.

Commencement and continuity of pos

session—Abandonment.

27. One in adverse possession of land to which

the title is in several persons may purchase the

title in one of them without abandoning his adverse

holding as to the t itle of the rest.—City of St. Paul

v. Chicago, M. & St. P. Ry. Co., (Minu.) 48 N. W.

17.

45 Minn. 387.

Tacking.

28. To make the statutory period of adverse

f>ossession a bar to an action for recovery of

and, the period of the adverse possession of sev

eral successive holders may be tacked together,

but privity between them is indispensable.

Such privity exists between two successive hold

ers when the later takes under the earlier by de

scent, will, grant, or voluntary transfer of pos

session—Sherin v. Brackett, 30 N. W. 651, 36

.Minn. 152; Witt r. St. Paul & N. F. Ry. Co.,
•15 N. W. 862,* 38 Minn. 122.

29. a disseisor In possession has an interest In

the land which he may transfer with the possession

to another, and the latter's possession under such

transfer may be added to that of the disseisor for

the purpose of making out title by adverse posses

sion under the original claim of title.—City of St.

Paul v. Chicago, M. & St. P. Ry. Co., 48 N. W. 17,

45 Minn. 887.

80. A tenant in common and the holder of avoid

tax-deed joined in a conveyance of the whole estate.

The land was chiefly meadow, only a small part

being suitable for cultivation. The purchaser lived

on the land 17 years, cultivated a garden, cut the

hay every year, and constructed a system of ditches

for drainage. He died February 12, 1885, and one

S. at once took charge of his property, and was ap-

gtinted administrator in the latter part of April,

e then removed the personal property, and har

vested the hay. In August, 18S6, by order of the

probate court, he sold the land to the defendant,

who cut the hay in 1SS6, 1887, 1888, and 18SM. Held,

that the possession had been adverse, continuous,

and exclusive for 20 years.—Ricker v. Butler,

(Minn.) 48 N. W. 407.

45 Minn. 545.

Evidence.

81. M. erected a building, the wall of which

encroached on two feet of his lot, which he had

conveyed to R. Having no knowledge of the en

croachment. M. and his successors in title made

certain deeds and leases in which the lot was

described as "lot 12, excepting the 8 feet pre

viously conveyed to R. " Held, that the excep

tions could not be treated as declarations by the

parties making them that they did not claim the

land actually covered by the wall, nor as con

clusive evidence that they did not hold it ad

versely.—Ramsey v. Glenny, (Minn.) 48 H. W.

45 Minn. 401.

82. The deed underwhich the occupant entered,

although void on its face, is admissible in evidence

to show the nature and extent of the claim of the

party who entered under it. Payment of taxes,

although not constituting possession, is competent

evidence of the fact that the party claimed title.—

Murphy v. Doyle, (Minn.) 83 N. W. 220.

87 Minn. 113.

83. On the trial of an issue of adverse possession,

a tax-deed, although invalid, is admissible to show

color of title.—Ricker v. Buller, (Minn.) 48 N. W.

407.
45 Minn. 545.

84. What facts will constitute an ouster and

adverse possession is a question of law; the ex

istence of such facts is one for the jury.—Wash

burn y. Cutter, 17 Minn. 861, (Gil. 835.)

Effect.

35. Possession of land is, as against a stranger,

prima facie evidence of ownership in fee. —Rau

v. Minnesota Val. K. Co., 13 Minn. 442, (Oil.

407.)

36. As against one showing no title in himself,

possession is title.—Sherin v. Brackett, 80 N. W.

551, 36 Minn. 152.

37. A purchaser at an invalid sale, on foreclos

ure of a recorded mortgage, having held open and

exclusive possession until the expiration of the

time to foreclose the mortgage, or to redeem the

premises, an action by a devisee of the mortgagor,

not a party to tho foreclosure, is barred, though be

had no actual notice of the mortgage, nor of the

adverse possession.—Jellison y. Halloran, (Minn.)

46 N. W. 882.

44 Minn. 199.

Advertisement.

For bids for contracts, see Municipal Corpora

tion*, 105-107.

Foreclosure by, see Mortgages, 154-328.

Of delinquent taxes, see Counties, 68, 69.

AFFIDAVIT.

For appeal from justice of the peace, see Appeal

and Error, 707-709.

attachment. Bee Attachment, 15-28.

examination in supplementary proceedings,

see Execution, 14!t, 150.

garnishment, see Garnishment, 24-26.

removal of cause to United States court, see

Removal of Cause", 5.

service of summons by publication, see Sum

mons. 84-45.

writ of replevin, seo Replevin, 17.
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Of claim to property levied on, see Attachment,

81-ifS; Execution, 56-62.

merits, see Pleading, 163.

publication of notice of foreclosure, see Mortr

gages, 237-242.

service of summons, see Summons, 25, 28.

On motion lor new trial, see New Trial, 75-77.

taxation of costs, see Costs, 23, 24.

Review on appeal, see Appeal and Error, 518-528.

What is.

1. A complaint in a criminal prosecution is

not necessari ly an affidavit or equivalent thereto,

although on oath, as it is not necessarily certified

by the magistrate, and may bo merely formal,

and made by one having little, if any, knowl

edge of the facts; while an affidavit is understood
to be a sworn statement of facts or a deposition

in writing, including a jurat or certificate of the

magistrate, showing that it was sworn to before

him.— State v. Kichardson, 24 N. W. 854, 34

Minn. 115.

Before whom taken.

2. District court rule No. 5, prohibiting an

attorney in a cause from taking an alii lavit there

in, is in conflict with the statute, (Hen. St. Minn.

1866, c. 96, I 4,) so far as it applies to an attor

ney who is a notary public, and is void.—Young

T. Young, 18 Minn. 90, (Gil. 72.)

3. Affidavits to be used as evidence should

*now on their face that they were taken before

a proper officer, and compliance with all legal

requirements.—Knight v. Elliott, 22 Minn. 551.

DUttngulnhed In Bandy v. Chicago. St. P.. M. & O. By.
CO.J3.N. W. M7. 33 Minn. 3SI.

4. An affidavit for an appeal from a justice

of the peace contained in its title the name of

the justice before whom the cause was tried.

The jurat was subscribed with the same name,

but without any official designation. Meld, that

from the identity of name it would be presumed

that the person before whom it was sworn was

the justice, and that the affidavit sufficiently

showed his official character. Distinguishing

Knight v. Elliott. 22 Minn. 551.—Bandy v. Chi

cago, St. P., M. & O. Ry. Co., 23 N. W. 647, 33

Minn. 3*0.

Venue.
5. Where an affidavit, on appeal from a jus

tice's judgment, is entitled in the county and

state, the jurat, being part of the affidavit, will

not require a separate venue.—Rahilly v. Lane,

15 Minn. 447, (Gil. 300.)

6. The absence of a venue is not fatal to an

affidavit It will be presumed that the officer

administering tho oath acted within his jurisdic

tion.—Young v. Young, 18 Minn. 90, (Gil. 72.)

Subscription by affiant.

7. In the absence of a rule of court or statute

requiring it, the subscription to an affidavit by

the affiant is not necessary, if his name appears

in it as the person who took the oath.—Norton

v. Hauge, (Minn.) 50 X. W. 368.

47 Minn. 406.

Agency.

SeePrfnefpnl and Agent.

Agreement.

See Contracts.

Aider by Verdict.

See Pleading, 297-304.

Alienation.

Suspension of power of alienation, see

Wills, 55-57.

ALIENS.

i Trusts, 7;

Competency as juror, see Jury, 1.

Eligibility to office, see Office and Officer, 1.

Murder of alien enemy, see Homlckk; 7, 8.

Actions by or against—Alien enemies.

1. An alien enemy may be sued, and has a

right to employ attorneys to conduct his defense.

—MoNair v. Toler, 21 Minn. 175.

2. The objection that plaintiff is an alien

enemy, or is for other cause incapable of suing,

is mere matter in abatement, and. if not taken

advantage of by answer or demurrer, is deemed

waived.—McNan.1 v. Toler, 21 Minn. 175.

Naturalization.

3. An alien having resided In the United

States throe years prior to his majority, and ap

plying to be admitted as a citizen, under tbe pro

visions of Rev. St. U. S. § 2167, allowing natu

ralization in such cases, is not required to comply

with the provisions of the first clause of section

2165 of said statutes, requiring a declaration of

intention to become a citizen to be made two

years before tho application for admission, but

must make such do :laration at the time of ad

mission.— State V Macdonald, S* Minn. 48.

4. The record of the district court in a natu

ralization proceeding, when it has jurisdiction ol

the parties and subject-matter, imports absolute

verity, and cannot be questioned in a collateral

proceeding.—State v. Macdonald. 24 Minn. 48.

5. The district court has full power to amend

its record in naturalization proceedings, nunc

pro tunc, to make the record conform to the

facts.—State v. Macdonald, 24 Minn. 48.

6. in collateral proceedin gs technical rules should

not be applied when determining whether or not

the disability arising from alienage has been re

moved by proceedings under the naturalization

laws.—State v. Barrett. (Minn.) 41 N. W. 459.

40 Minn. 65.

7. The original affidavit of a declaration of in

tention to become a citizon of the United States,

or a copy, properly certified by the clerk or dep

uty-clerk of a district court of Minnesota, attested

by its seal, is competent evidence of the declara

tion of intention.—State v. Barrett, 41 N. W.

459, 40 Minn. 65.

8. Where an alien is naturalized, his infant

I children theu resident with him in this country
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become citizens.—State v. Mims, 2 N. W. 494,

IM, 26 Minn. 183.

Alimony.

See Divorce, 81-36.

Allowance.

Of claims against decedents' estates, see Execu

tor* and Administrators, 42-85.

To widow, Bee Executors and Administrators, 124.

Alteration.

Of contracts, see Contracts, 128-135.

highway, see Highways, 53-57.

will, see Wills, 25, 26.

ALTERATION OF INSTRU

MENTS.

Modification of contract, see Contracts, 128-135;

Negotiable Instruments, 48-51.

Reformation in equity, after alteration, see Equity,

86, 37.

Materiality and effect—Bond.

1. An alteration of a bond which enlarges

the liability of the obligors is material, and

avoids the instrument—White v. Johns, 24

Minn. SS7.

Mortgage.

2. A mortgage executed by a husband and

wife contained the usual power of sale, and au

thorized the mortgagee to retain the mortgage

debt, "together with all costs and charges, "out of

the proceeds of the sale, and contained a cove

nant that the husband would pay the mortgage

debt, with all costs, expenseSj taxes, and assess

ments. Held, that the insertion in the covenant

of the husband to pay the mortgage debt, etc.,

of the words, "and the further sum of $50 solicit

or's fees in case of foreclosure, " after the mort

gage had been executed and acknowledged by

the husband, and after it had been executed by

the wife, and had gone out of her possession for

the purpose of being delivered, made by the

husband, without the knowledge or consent of

the wife, was a material alteration, which

would avoid the mortgage as to her.—Coles v.

Yorks, 10 N. W. 775, 28 Minn. 464.

3. An unauthorized alteration of a mortgage

by the mortgagee, or with his privity, by in

serting two additional notes in it, increasing the

indebtedness Recured about $800, after the exe

cution thereof, is presumptively fraudulent, and

vitiates tho instrument.—Russell v. Reed, 31 N.

W. 452,* 36 Minn. 376.

Promissory note.

4. Where the holder of a note alters or

changes it in any material part to his own ad

vantage, with intent to defraud his debtor, the

debt evidenced by the note is extinguished.—

Warder, Bushnell & tilessner Co. v. Willyard,

49 N. W. 300, 46 Minn. 531.

5. A material alteration of a note by one

joint maker after the other has signed It, if

made without the consent of the latter, will

make the instrument void as to him. —Flanigan

v. Phelps, 43 N. W. 1118,* 42 Minn. 186.

6. The insertion of the following memoran

dum, over signatures of the makers of a prom

issory note, "Privilege of extension for thirty

days given," is a material alteration of the

note.—Flanigan v. Phelps, 43 N. W. 1113,* 42

Minn. 186.

Alteration by stranger.

7. An alteration of a deed by a stranger

without the knowledge, consent, or privity of

the party interested, even though in a material

part, will not render it void.—Ames v. Brown,

22 Minn. 257.

Presumption of legality.

8. Where an interlineation or erasure is ap

parent on the face of an instrument, the pre

sumption of law is that it is a legitimate part of

the instrument, and was made prior to its execu

tion, and the burden is on the maker to show

that it was altered after delivery. Proof of the

maker's signature is prima facie evidence that

the instrument written over it is his act; and

this will stand as binding proof, unless the

maker can rebut it by evidence that the altera

tion was made after delivery. When, by whom,

and with what intent the alteration was made,

should be submitted to the Jury upon all the evi

dence, intrinsic and extrinsic.—Wilson v. Hayes,

42 N. W. 467, 40 Minn. 531.

8a. Testimony of one who examined a lease,

after execution, that a word therein was not

then erased, held insufficient to sustain a find -

ing that such erasure was made by the lessee

against his positive testimony, corroborated by

a subscribing witness, and internal evidence;

the erasure being also against the lessee's inter

est, and the less-n-'s duplicate not being pro

duced.—Boston Block Co. v. Bufflngton, 40 N.

W. 361, 39 Minn. 385.

9. In an aotion on a debt, the written evi

dence of which has been materially altered to the

holder's advantage, the alteration will be pre

sumed to have been fraudulent, so as to extin

guish the debt, and the burden is on plaintiff to

show absence of fraud.—Warder, Bushnell &

Glessner Co. v. Willyard, 49 N. W. 800, 48 Minn.

531.

Batiflcation.

10. Where the holder of a promissory note

makes a fraudulent alteration, amounting in law

to a forgery, destroying the instrument and ex

tinguishing the dobt, a subsequent assent by the

maker to such alteration, without any new con

sideration, will not create any liability in the

note, as altered, to the holder, who made the al

teration. —Wilson v. Hayes, 42 N. W. 467, 40

Minn. 531.

Amendment.

Of attachment bond, see Attachment, 29.

bill of exceptions or case, see Appeal and Er

ror, 183-189; Case and Bill of Exceptions,

20, 21.

constitution, see Coji8tltuttoiialZ.au>, 8, 4.

corporate charter, see Corporations, 7-10.

indictment, see Indictment, 80.

judgment, see Judgment, 15, 16, 240-272; Re-

plevln, 84, 85.

pleadings, see Insurance, 138-141 : .Negotiable

Instruments, 208; Pleading, 166-185.
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Of proceedings for naturalization, 9ee Aliens. 5.

record in criminal case, see Criminal Law,

128.
return of execution, see Execution, 114.

statutes, see Statutes, 14-17, 45-47.

verdict, see Replevin, 73, T4.

Review on appeal, see Appeal and Error, 239-241,

443-445.

Ancillary Administration.

See Executors and Administrators, 143, 144.

ANIMALS.

Cruelty to, see Cruelty to Animals.

Damages for injury, see Damages, 74.

Injuries by railroad trains, see Railroad Comva

vies, 230-247.
Live-stock shipments, see Carriers, 88-41.

Regulating running at large, see Municipal Cor-

l/oralions, 28.

Injuries by vicious dog.

L In an action by one who ha9 been bitten by

a dog against its owner, where there is evidence

that the dog was of a savage disposition, and had

bitten other persons, it is no defense that the in

jury complained of was occasioned by plaintiff's

inadvertently stepping on the dog.—Fake v. Ad-

dicks, (Minn.) 47 N. W. 450, 45 Minn. 37.

3. Where plaintiff has been bitten by defend

ant's dog, and brings an action therefor, and sev

eral witnesses testify to particular occasions with

in defendant's knowledge on which the dog bit

other persons, evidence that the fact of his savnge

disposition was notorious in the neighborhood is

admissible.—Fake v. Addicks. (Minn.) 47 N. W. 450.

15 Minn. 87.

Cattle running at large.

8. In Gen. St. Minn. 1866, c 10, $ 15, subd.

8, authorizing towns to determine the time and

manner in which cattle may go at large, the pro

viso that no cattle shall be allowed to go at large

between October 15th and April 1st is but in

affirmance of the common-law rule requiring the

owner to keep his cattle on his own lands, and

in the absence) of action by the town, under

the statute, it is unlawful for a cow to go at

large during the summer time, as well as in win

ter. -Locke v. First Div. St P. & P. H. Co., 15

Minn. 350, (Gil. :&3.)

4. Gen. St. Minn. c. 19, § 30, provides that,

if the owner of certain domestic animals shall

permit the same to run at large, he shall forfeit

five dollars for each day that such animal is at
large, and that ■ it shall be the duty of the chair

man of the board of supervisors, and he is here

by authorized and required, to sue for and collect"

such forfeitures. Section 40 provides that the

chairman, when notified that such animal is run

ning at large, "shall, within 24 hours after such

notice, give notice to the owner, [of the animal,]

and if the owner » * * does not inclose the

same the chairman shall immediately cause a

suit to be brought against the owner. " Held.

that section 39 is independent of section 40, and

that an action may be brought under it without

a compliance with section 40.—Goener v. Woll, 3

N. W. 163, 20 Minn. 154.

5. The words "at large" in Gen. St Minn, c

19, i 89, forbidding tho owners of certain animals

to allow the same to run at large, means "with

out restraint or confinement "—Goener v. Woll,

2 N. W. 163, 26 Minn. 154.

Impounding—Estrays.

6. Gen. St. Minn. 1878, o. 10, ? 87, In relation

to the fees and duties of pound-masters in the

case of animals impounded under township regu

lations, under section 16 of that chapter, is not

cecessarily inconsistent with tho subsequent acts

regulating the taking up of estrays, (Gen. St.

Minn. 1878, c. 19, tit. 1,) or relating to distrain

ing trespassing animals found doing damage,

(Gen. St. Minn. 1878, c. 19, §§ 28, 82, 33,) and is

not repealed thereby.—Johnston v. Kirchoff, 13

N. W. 81.5, 81 Minn. 451.

7. It Is incumbent upon a party claiming title

to an animal under a pound-master's sale to show

that the animal was liablo to be impounded, and

that the proceedings were authorized by law, in

order to divest the owner's title.—Johnston v.

Kirchoff, 18 N. W. 315, 31 Minn. 451.

8. In an action of trespass for taking away

an animal held as an estray, expenses paid for

advertising such animal as an estray, and for

pasture furnished, are not recoverable.—Gervais

v. Powers, 1 Minn. 45, (Gil. 30.)

Anoka, City of.

Council, see Municipal Corporations, SO.

Answer.

See Pleading, 58-96.

Apothecaries.

See Druggists.

APPEAL AND ERROR.

L To Supreme Court, 1-680.

a. Appellate Jurisdiction, 1-16.

b. Who may Appeal, 17-28.

c. Appealable Judgments and Orders, 24

133.

d. Requisites, 134-156.

e. Practice, 157-215.
f. Proceedings Brought Up for Review,

216-230.

g. Matters not Apparent of Record, 231-

279.
h. Objections not Raised Below, 280-406.

I. Presumptions, 407-441.

t Discretion of Trial Court, 442-485.

Weight and Sufficiency of Evidence, 488-

534.

L Harmless Error, 535-623.

m. Objections Waived, 624-627.

n. .Eject of Appeal, 628-640.

o. Decision, 641-680.
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n. To District Coukt or Municipal Court,

681-759.

a. From Probate Court, 681-630.

b. From Justice of the Peace, 691-759.

III. Liabilities on Appeal-Bonds, 760-771.

See, also, Case and Bill of Exceptions; Certiora

ri; New Trial.

Costs on, see Costs, 43-56.

Effect of appeal la former action, see Abatement

and Revival, 11-13.

Entry of judgment on appeal-bond, see Constitu

tional Law, 160.

Prom admission of will to probate, see Wills, 87,

38.

allowance of claim against county, see Coim-

t-les, 78-80.

assessment of expenses of public improve

ments, see Municipal Corporations, 881,

282.

award in condemnation proceedings, see

Eminent Domain, 163-235.

cauvass of election returns, see Elections

and Voters, 38, 39.

order allowing or disallowing claim against

decedent's estate, see Executors and Ad

ministrators, 67-74.

appointing administrator, see Executors

and Administrators, 2, 3.

railroad commissioners, see Railroad Com

panies, 17, 18.

ruling on challenge to juror, see Jury, 38-40.

taxation of costs, see Costs, 37-41.

In actions for negligence, see Master and Serv

ant, 182-184.

for partition, see Partition, 11.

of forcible entry and detainer, see Forci

ble Entry and Detainer, 21-24.

to enforce mechanics' liens, see Mechanics'

Liens, 169, 170.

-— to set aside fraudulent conveyances, see

Fraudulent Conveyances, 125-127.

bastardy proceedings, see Bastardy, 19, 20.

condemnation proceedings, see Eminent Do

main, 229.

criminal cases, see Criminal Law, 140-192;

Homicide, 100-105.

foreclosure proceedings, see Mortgages, 368,

869.

famishment, see Garnishment, 55-58.

ighway proceedings, see Highways, 38-47, 56,

57.

insolvency proceedings, see Insolvency, 86-88,

113.

penal actions, see Qui Tarn and Penal Ac

tions.

proceedings to recover possession of demised

premises, see Landlord and Tenant, 94, 95.

replevin, see Replevin, 86, 87.

I. To Supreme Court.

a. Appellate Jurisdiction.

Nature of remedy.

1. The right of appeal is purely a statutory

right, and may be given or withheld in all or any

class of cases.—Tierney v. Dodge, 9 Minn. 166,

(GIL 153.)

Retrospective operation of statutes.

2. Rev. St. Minn. c. 81, § 11, subd. 2, as

amended by Laws. Minn. 1856, c. 5, which pro

vides that au appeal may be takon to the supreme

court from an oraer granting or refusing a new

trial, is remedial in its character, and may have

a retrospectiv« effect, provided it does not im

pair contracts or disturb vested rights.—Con

verse v. Burrows, 2 Minn. 229, (Gil. 191.)

8. Act Minn. March 1, 1867, extending the right

of appeal to orders granting a new trial, though

not retrospective in terms, authorizes an appeal

from an order made prior to Its passage. Converse

v. Burrows, 2 Minn. 240, followed.—McNamara v.

Minnesota Cent. Ry. Co., 12 Minn. 388, (Gil. 263.)

Election between appeal and writ of

error.

4. Rev. St. Minn. o. 81, § 2, provides that the

supreme court may examine judgments of the

district court either upon a writ Oi error or ap

peal. Held, that these remedies are in the alter

native, and that a party, having appealed, cannot

also bring a writ of error without first dismissing

his appeal and paying up the costs.—Moody v.

Stepnenson, 1 Minn. 401, (Gil. 289.)

5. A party having taken an appeal from a

judgment upon which all matters involved thereon

may be reviewed cannot also take out a writ of

error.—Humphrey v. Havens, 9 Minn. 318, (GiL

301.)

Appeal from order of judge of district

court.

6. A demurrer to a complaint upon an equi

table cause of action was overruled, and, defend

ant failing to answer within the time specified,

a reference to tako proofs was ordered, but be

fore the proofs were taken defendant, on an order

to show cause, procured an order that judgmeut

upon the issue of law be entered and perfected

instanter, in favor of the plaintiff, upon the de

murrer, without the report of the referee, or any

proof takon on plaintiff's part. Held, that this

was an appealable order, under Rev. St. Minn,

c. 94, | 74, as amended by Laws Minn. 1853, o.

9, § 12, which provides that an appeal may be

taken from the final order of the judge of a dis

trict court sitting as a court of chancery.—Deuel

v. Hawke, 2 Minu. 50, (Gil. 37.)

7. Under Act Minn. March 5, 1853, preserving

and authorizing appeals theretofore existing in

chancery, an order vacating the appointment of a

receiver is appealable. —Folsom v. Evans, 5 Minn.

418, (Gil. 338;) Grant v. Webb, 21 Minn. 39.

8. Comp. St. Minn. c. 71, § 11, amended by

Laws 1861, p. 133, allowing an appeal to the su

preme court from an order "which grants an

injunction. " refers only to the "order of a court:"

and therefore no appeal lies from an ex parte

order of a district judge at chambers, granting

an injunction.—Hoffman v. Mann, 11 Minn. 364,

(Gil. 262.)

9. An ex parte order by a judge at chambers,

allowing a temporary injunction, is not appeal

able.—Schurnieier v. First Div. St. P. & P. R, Co.,

12 Minn. 351, (Gil. 228.)

10. The granting of writs of peremptory man

damus being, as provided by Gen. St. Minn.

1866, c. 80, jj 12, within the exclusive original
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Jurisdiction of the district court, an order refus

ing an application for such writ is appealable,

though made by the judge at chambers.—State 7.

Churchill, 15 Minn. 455, (Gil. 369.)

Appeal from order of court commis

sioner.

11. As the powers with which court comniis-

aioners are invested by Act Minn. Aug. 4, 1858,

are those of a judge at chambers, no appeal lies

to the supreme court from an order of a com

missioner overruling a demurrer until passt-d

upon by the district court.—Gere v. Weed, 3

Minn. 352, (Gil. 249.)

12. Nor will an appeal lie from an order of a

court commissioner denying a motion to set aside

a summons, unless first reviewed by the district

court-—Puiver v. Grooves, 8 Minn. 359, (.Gil. 253;)

Prigoitz v. Fischer, 4 Minn. 36«, (Gil. 275.)

Jurisdiction not conferred by consent.

13. Under Rev. St Minn. c. 81, which pro

vides for the removal of actions from the d'strict

courts to the supreme court by appeal or by writ

of errof where there is a final judgment, or in

case of an appealable order, and chapter 69, art.

1, which limits the jurisdiction of the supreme

court to matters of appeal, error, or complaint

from the decisions, judgments, or decrees of the

district court, a stipulation that a verdict might

bo rendered in the district court for plaintiff,

and judgment entered thereon, should the su

preme court, on an examination of the whole

case, decide he was entitled to the verdict, other

wise the verdict should be for the defendant,

confers no jurisdiction.—Ames v. Boland, 1 Minn.

865, (Oil. 268.)

14. Rev. St. Minn. o. 71, §39, which provides

that after a verdict, where the court is in doubt

as to the judgment, it may reserve the case for

future consideration, concerns the district courts

only, and has no application to the supreme

court.—Ames v. Boland, 1 Minn. 365, (Gil. 268.)

15. Except in the special cases provided by

statute, the supreme court has no jurisdiction,

except that acquired by writ of error or appeal.

Parties cannot confer jurisdiction upon it by a

stipulation that the report of a referee in an ac

tion be made part of the record, and that defend

ant may appeal therefrom before the decree

therein is signed and enrolled. —Rathbun v.

Moody, 4 Minn. 364, (Gil. 273.)

16. The stipulation of the parties will not

confer an appellate jurisdiction upon the su

preme court, withheld by statute.—Jones y. City

Of Minneapolis, 20 Minn. 491, (Gil. 444.)

b. Who may Appeal.

Bight to appeal.

17. Upon appeal by defendant from a judg

ment of a justice of the peace in favor of plain

tiff, plaintiff dismissed the action before trial,

field, that the order of dismissal, while being a

final order, could not be reviewed on writ of

error by defendant, for it was in his favor, nor

by plaintiff, because made on his voluntary mo

tioo.—Fallman v. Oilman, 1 Minn. 179, (Gil. 153.)

18. A demurrer to a complaint for failing to

state facts constituting a cause of action was

based upon two reasons, upon one of which it

was sustained, and on the other held not good.

Held, that defendant could not appeal from the

order entered thereon.—Commonwealth Ins. Co.

v. Pierro, 6 Minn. 569, (Gil. 404.)

19. Appeal was taken by two contestants to

the district court from a judgment of the probate

court admitting a will to probate. The appeal

was dismissed 3S to one, and prosecuted to judg

ment of the district court as to the other. Held,

that the contestant whose appeal was dismissed

was not a party to the district ,'ourt Judgment,

and could not appeal therefrom.— In re Alien, 25

Minn. 39.

20. The fact that the judgment was caused to

be entered by the defeated party does not estop

him from appealing from such judgment.—War

ner v. Lockorby, 8 N. W. 879, 28 Minn. 28.

Waiver of right.

21. 'The right to appeal from a judgment Is not

waived by a stipulation for the entry of the Judg

ment after a verdict, and in conformity with it.

—Everett v. Boyington, 13 N. W. 45, 29 Minn.

22. The assent by stipulation of a party to the

entry of a judgment in conformity to the findings

of fact and law by the court deciding the merits

of the controversy is not a waiver of the right of

appeal.—Hall v. Hall, (Hall v. McCormick,) 17

N. W. 620, 31 Minn. 280.

23. Where a new trial is granted on payment

of costs, the opposite party, by accepting pay

ment, waives his right to appeal.—Lamprey v.

Henk, 16 Minn. 405, (Gil. 362.)

Distinguishing Whitaker v. McClung.U Minn. 170, (Oil.

c Appealable Judgments and Orders.

Final judgments—Reviewable on ap

peal.

24. Rev. St. Minn. c. 81, $ 2, provides that all

penal judgments in the district court may be ex

amined and affirmed, reversed, or modified by the

supreme court, and, if necessary, a new trial

ordered. Held, that a proper construction of

the statute shows that the word "penal," as

used, is evidently a typographical error, and

should be read "final. "—Moody v. Stephenson,

1 Minn. 401, (Gil. 289.)

25. A defendant, being entitled to enter Judg

ment in his favor on the merits on demurrer,—the

record showing that fact,—instead thereof entered

judgment for costs only. Held, that the omission

to insert in the judgment that defendant go with

out day did not affect the substantial rights of the

plaintiff, and should be disregarded, and that on

appeal the appellate court could review the merits

as fully us if formal judgment had been entered.—

^Stnalns. Co. v. Swift, 12 Minn. 437, (Gil. 326.)

26. The order of a probate court admitting a

will to probate is a judgment, within the mean

ing of Gen. St. Minn. 1866. c. Sli, § 8, subd. 1;

and under that section an appeal lies to the su
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preme court from a Judgment of a district court

affirming such order.—In re Penniman, 20 Minn.

245. (Gil. 220.)

27. An appeal will lie from a Judgment by

default, the record of whie>> shows an actual de

termination by the court below, though no ap

plication is made to such court for the correction

of the judgment—White v. litis, 24 Minn. 43.

Final judgments—Reviewable on writ of

error.

23. A judgment entered upon an order over

ruling a demurrer interposed to a complaint, in

an action for an accounting and specific per

formance, is not a final judgment, and cannot be

removed by writ of error from the district court

to the supreme court—Hawke v. Deuol, 2 Minn.

68, (Gil. 46.)

29. A writ of error will He to any final Judg

ment, whether the action be legal or equitable.—

Kern v. Chalfant, 7 Minn. 467, (GiL 893.)

80. Under Rev. St. Minn. c. 81, SS 2, 22, which

provide for the removal of final judgments to the

supreme court on writ of error, judgments en

tered by default, as well as other final judg

ments, mav be removed.—Earns v. Kunkle, 2

Minn. 313, (Gil. 268;) Kennedy v. Williams, 11

Minn. 814, (Gil. 219.)

81. Errors of the clerk In assessing damages,

where Judgment is entered on dofault, will not

be reviewed in the first instance on writ of er

ror. The remedy is by reassessment below. Em-

mett, O. J., Hssenting.—Babeock v. Sanborp, 8

Minn. 141, (Gil. 86;) Milwain v. Sanford, 8 Minn.

147, (Gil. 92.)

82. A judgment by default, entered upon a void

service of summons, Is a nullity, and will be re

versed on writ of error.—Sullivan v. La Crosse &

Minn. Packet Co., 10 Minn. 886, (Gil. 808.)

Part of judgment.

83. In an action to foreclose a mortgage thj

Judgment of foreclosure and sale directed that

the proceeds shouid be applied, first, to the sat

isfaction of a note held by defendants, and then

upon other notes secured by the same mortgage.

Held, that an appeal might be taken from so

much of the judgment as gave priority to de

fendants' note, as this was not connected and de

pendent upon the remaining portion of the judg

ment.—Hall v. Hall, (Hall v. McCormick,) 17 N.

W. 620, 31 Minn. 280.

Orders on motions for judgment, dis

missing action, etc.

84. An order denying a motion for judgment,

notwithstanding report of referee on case made,

is not appealable. The appeal in such case should

be from a judgment entered on the report.—Ames

v. Mississippi Boom Co., B Minn. 467, (Gil. 417.)

Modified In Couklin v. Binds. 16 Minn. 46«, (Gil. 418.)

35. Upon appeal from an order denying amo

tion for judgment, notwithstanding a referee's re

port, a stipulation was made expressly waiving

any and all objections in the mode and manner of

taking said appeal, and making return thereof to

the suoreme court. Held, that the objection that

the order was not appealable was waived by such

stipulation.—Ames v. Mississippi Boom Co., 8

Minn. 467, (Gil. 417.)

36. An order made on the trial of a cause, grant

ing a motion for judgment, is not appealable.

Lamb v. McCanna, 14 Minn. 513. (Gil. 3S5;) Rog

ers v. Holyoke, 14 Minn. 514, (Gil. 3S7.)

87. Under Gen. St. Minn. 1866, c. 86, §§ 3-6,

providing that appeals from a judgment or ordei

shall be taken in a specified time from "the en

try" thereof, a verbal order of the court, entered

on the minutes of the clerk, ordering an action

to be dismissed, and that defendant have judg

ment for his costs and disbursements, is not ap

pealable.—Hodgins v. Heanev, 15 Minn. 185,

(Gil. 142.)

38. An order made at the trial, dismissing an

action, is not appealable. To be reviewed, the

appeal must be from the judgment or an order

granting or refusing a new trial.—Searles v.

Thompson, 18 Minn. 316, (Gil. 265.)

39. An order made at the trial, dismissing the

action on the ground that the complaint stated

no cause of action, is not appealable.—Thorp v.

Lorenz, 25 N. W. 712, 34 Minn. 350.

40. An order for a judgment Is not appealable.—

Staie v. Bechdel, (Minn.) 37 N. W.388.

38 Minn. 278.

41. An order of the district court affirming a

judgment of a justice is not appealable: but the

remedy of the party is to appeal from the judg

ment of the district court when en'ered on such

order.—Chesterson v. Munson, 3 N. W. 6'J5, 26

Minn. 303.

42. An appeal will not He from an order of the

district court refusing to vacate and set aside its

order previously made for judgment on the plead

ings.—Lockwood v. Bock, (Minn.) 48 N. W. 458.

46 Minn. 73.

Decisions, findings, etc.

43. Mo appeal lies from a mere opinion ol toe

•istrict court upon which no order has been en

tered.—Thompson v. Howe, 21 Minn. L

44. Under Rev. St Minn, a 81, f 11, which

provides for appeals from Judgments of the dis

trict courts to the supreme court, a decision

upon demurrer is u Judgment, and cannot be ap

pealed from until per'ected.—Cummings v.

Heard, 2 Minn. 34, (Gil. 25.)

Overruled In St. Panl Dlv. No. 1. Sons "f Temperance v.
Brown, a Minn. 162. (Gil. 143.) by reason of rhunic- In

etatne.

45. Under Laws Minn. 1861, a 21, an order

overruling a demurrer, and giving defendant leave

to answer, is appealable, even before the entry and

perfection of the judgment.—St. Paul Dlv. No. 1,

Sons of Temperance v. Brown, 9 Minn. 151, (Gil.

141.)

Overruling Cnmroings r. Heard, Adm'r. 2 Minn. 34.

(Gil. 28.)

46. No appeal lies from a statement of the find

ings of law and fact filed in the court, in a case

tried by it without a jury. The appeal should be

from the judgment entered thereon.—Von Glahn

V. Sommer, 11 Minn. 203, (Gil. 132.)
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47. A direction, "let Judgment be entered ac

cordingly," at the end of a conclusion of law

that plaintiff is not entitled to recover, and de

fendant is entitled to Judgment for his costs and

disbursements, is a mere direction, and not an

order involving the merits, within the meaning

of Gen. St. Mian. 1866, c. 86, § 8, subd. 3, from

which an appeal can betaken.—Ryan v. Kranz, 25

Minn. 362.

48. No appeal lies from the findings or decision

of the trial court in an action tried without a jury.

Errors in them can be reviewed only on appeal

from the judgment or order refusing new trial.—

Johnson v. Northern Pac, F. F. & B. H. Ry.

Co., 38 N. W. 804,* 30 Minn. 30.

49. On a trial by the court without a Jury,

after a finding of facts and a conclusion of law

by the court, plaintiff moved that the court mod

ify its conclusion of law in a certain respect,

which was denied. Held, that no appeal could

be taken from the order denying the motion, as

it was in the nature of an order or direction for

Judgment merely.—Shepard v. Pettit, 14 N. W.

511, 30 Minn. 119.

Interlocutory and intermediate orders,

generally—Reviewable on appeal.

50. A decree dissolving a temporary injunc

tion is interlocutory, and not appealable. Good

rich, C. J., dissenting.—Chouteau v. Rice, 1

Uinn. 24, (Gil. 8.)

51. Under Kev. 8f. c. 94, 5 74. which provides

for appeals from interlocutory orders, an order

striking out an answer is appealable.—Wolf v.

Banning, 3 Minn. 202, (Gil. 133.)

52. An order setting aside a stipulation to

submit a case upon agreed facts is appealable.—

Bingham v. Board of Sup'r3 of tt inoua County, 6

Minn. 136, (Gil. 82.)

53. An order of reference in a case where a

reference is not authorized by law, as where it in

fringes the right to a trial by Jury, is an appeal

able order.—St. Paul & S. C. R. Co. v. Gardner,

19 Minn. 132, (Gil. 99.)

54. No appeal lies from an order mado upon

an application for the removal of a cause to a

United States court, such order not coming

within any of the subdivisions of Gen. St. Minn.

1866, c. 86, § 8, providing what orders are ap

pealable.—St. Anthouv Falls W. P. Co. v. King

Bridge Co., 23 Minn. 186.

56. An order or ruling of the court, admitting

or excluding evidence, is not appealable, and can

only be reviewed by appeal from the judgment,

or from an order denving motion for new trlal.-

Holett v. Matteson, 12 Minn. 349, (Gil. 227.)

58. An order committing a party for contempt

Is appealable.—Register v. State, 8 Minn. 214, (Gil.

185.)

57. No appeal lies from a refusal of the court to

entertain a motion.—Mayall v. Burke, 10 Minn.

285, (Gil. 224.)

DMlBftvia bed to Ashton v. Thompson, 9 N. W. 877,

» Mi.., 333.

58. The refusal of the court to hear a motion for

a new trial, on the ground that there had not been

a "decision" within Gen. St. Minn. 1878, c. 66, $

253, is in effect an order denying a motion for a

new trial, and is appealable.—Ashton v. Thomp

son, 9 N. W. 870, 28 Minn. 330.

Distinguishing Mayall v. Burko 10 Minn. 285, (Gil. 224.f

59. An order by default, granted under rulo 10

of the district court, which provides that "when

ever notico of a motion shall be given, or an order

to show cause served, and no one shall appear to

oppose the motion or application, the moving party

shall be entitled, on filing proof or admission of

service, to the relief or order sought, unless the

court shall otherwise direct, "is not appealable;

but the remedy is by application to open the de

fault.—Dols v. Baumhaxer, 10 N. W. 42J, 23 Minn.

387; Thompson v. Braden, (Thompson v. Hasel-

ton,) 24 N. W. 199, 34 Minn. 12.

60. The merits of a non appealable order made-

by a district court cannot be reviewed on an appeal

from an order refusing to vacate it.—Brown v.

Minnesota Thresher Co., (Minn.) 4S N. W. 560.

44 Minn. 322.

Beviewable on writ of error.

61. An abuse of discretion cannot be revlewod:

on writ of error, but only on appeal from the

Judgment.—Fowler v. Atkinson, 6Minn. 578, (Gil.

412.)

Modifying Fowler v. Atkinson, 5 Minn. BOS, (Gil. 899.)

62. An order striking out a demurrer is not re

viewable on writ of error. The remedy is by aii

appeal from the judgment, which will bring up

such order. — Wakefield v. Spencer, 8 Minn. 37ti,

(Gil. 336.)

63. A writ of error will not He from an order

denying a motion to amend a judgment, but only

from a final judgment.—Gerish v. Johnson, Sr

Minn. 23, (Gil. 10.)

64. The decision of a district court upon an

application for a new trial is not reviewable on,

writ, of error.—Coit v. Waples, 1 Minn. 134, (Gil.

110.)

Orders on taxation of costs.

65. An order setting aside the taxation and al

lowance by the clerk of costs and disbursements-

in favor of defendant, and that disbursements be

taxed in favor of plaintiff, is not a final order from

which an appeal may be taken.—Felber v. South

ern Minn. Ry. Co., 9 N. W. 635, 28 Minn. 156.

68. An order of the court entered by the clerk,

ordering and adjudging, as a condition of grant

ing a party a continuance of a cause, that he pay

t he costs of the term, to be taxed by the clerk,

is not a judgment, and not appoalable.—Fay v.

Davidson, 13 Minn. 298, (Gil. 275.)

67. Error in the taxation of costs cannot be re

viewed upon an appeal from an order of the dis

trict court confirming the taxation of the clerk,

but only upon an appeal from the judgment.—Min

nesota Val. R. Co. T. Flynn, 14 Minn. 552, (Gil.

421.)

Followed in Closen v. Allen. 12 K. W. 1J6, :>» Minn. 84.
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63. On a stipulation for a judgment of dis

missal without costs, to be entered without no

tice, a judgment waa entered with costs, taxed

without notice. Held, that an order vacating the

Allowance of costs, but refusing to set aside the

Judgment, and giving defendant leave to retax

the costs on notice, should not be reversed on

appeal, as the remedy was by appeal, after such

costs were retaxed and allowed in the judgment.

—Herrick v. Butler, 14 N. W. 794, 30 Minn. 156;

Same v. Root, (Same v. Marotte,) 14 N. W. 798,'

80 Minn. 159.

Orders granting or refusing provisional

remedy, dissolving injunction, attach

ment, etc.

69. An order of the court refusing to appoint

A receiver, in accordance with the report of a

referee appointed to try and determine a cause,

is appealable, as "an order refusing a provis

ional remedy," (Gen. St. 1806, o. 80, § 8, subd. 2,)

though made without prejudice to a new motion

for a receiver with less authority.—Grant v.

"Webb, 21 Minn. 39.

70. An order modifying an injunction, and

-suspending its operation in part, is, in effect, an

-order dissolving the injunction pro tanto, and

is appealable under Gen. St. Minn. 1878, o. 86, §

8, subd. 2, as an order which dissolves an injunc

tion.—Weaverv. Mississippi &R. R. Boom Co.. 16

U. W. 269, 80 Minn. 477.

71. An order vacating an attachment was not

Appealable, before the enactment of Laws Minn.

WW I, c. 22.—Humphrey v. Hezlep, 1 Minn. 239,

(Gil. 190.)

72. Under Laws Minn. 1856, p. 12, J 11, providing

for an appeal from an order "granting or refus

ing a provisional remedy, " an order vacating an

Attachment is appealable.—Davidson v. Owens, 5

Minn. 69, (Gil. 50.)

73. An order discnarging an attachment, on a

oona given as security in place of the attachment,

is appealable.—Gale v. Seifert, (Minn.) 39 N. W.

«9.»
89 Minn. 171.

Orders involving merits of action.

74. Under Rev. St. Minn. o. 81, 8 11, as amend

ed by Act 1856, $ 18, which provides that an

appeal may be taken from an order involving

the merits of the action, such an order is one

that involves the strict legal rights of the parties

in contradistinction from mere questions of prac

tice, or matters dependent upon the discretion or

favor of the court.—Chouteau v. Parker, 2 Minn.

118, (Gil. 95.)

75. An order, to be appealable, as "involving

the merits of the action, or some parts thereof, "

within Pub. St. Minn. c. 71, § 11, must be one deci

sive of the question involved, or of some strictly

legal right of the appellant. If it leaves the point

involved still pending and undetermined, it cannot

be said to involve the merits or affect a substan

tial right.—McMahon v. Davidson, 12 Minn. 857,

(Gil. 232.)

76. An order preventing a party from inter

▼ening who does not have a direct and immediate

interest in the subject-matter of the litigation

that will be affected by the judgment, such as is

required by Gen. St. Minn. 1878, c. 66, § 131,

regulating interventions, is not an appealable

order.—Bennett v. Whitcomb, 25 Minn. 148.

77. The allowance or disallowance of motions

to strike out or amend pleadings are usually mat

ters discretionary with the court beiow, and can

not be reviewed except where there is an abuse

of discretion.— Brisbiu v. American Exp. Co.,

15 Minn. 43, (Gil. 25.)

78. An order refusing an application to amend

pleadings, being discretionary, is not appealable.

—Fowler v. Atkinson, 6 Minn. 505, (Gil. 399.)

79. An order allowing an amendment to the

complaint is not an appealable order.—City of

Winona v. Minnesota Ry. Const. Co., 25 Minn.

328.

The suggestion. In the opinion In the above case, that
snch an order might be reconsidered by the trial court on
motion for a new trial, was overruled on a subsequent ap
peal. City of Winona v. Thompson. 6 N. W. 7»5, 27
Minn. 41S.

80. An order denying a motion to set aside a

complaint for failing to conform to the summons

as to the relief prayed, does not involve the mer

its of, nor determine, the action, and is not ap

pealable.—Board County Com'rs Sibley County v.

Young, 21 Minn. 335.

81. An appeal may be taken from an order re

fusing to require a pleading to be made more de

finite and certain, as an order "involving the

merits of the action, or some part thereof, " un

der Gen. St. Minn. 1878, c. 86, § 8, subd. 8.—

Pugh v. Winona & St. P. R Co., 13 N. W. 1S9,

29 Minn. 390.

82. An order striking out portions of an answer

is appealable, under Laws Minn. 1861, p. 133, § 1,

subd. 3, as an order "involving the merits of the

action, or some parts thereof. "—Starbuck v. Dunk-

lee, 10 Minn. 168, (Gil. 136.)

Followed In Klngsley v. Oilman. 12 Minn. 515. (Gil. 425;)
Vermllye v. Vermilye. 18 N. W. 832. 21 N. W. 738, 32 Minn.

4tt.

83.. An order refusing a motion to strike out an

answer as sham is not appealable.—National Al

bany Exch. Bank v. Cargill, (Minn.) 40 N. W. 570.

39 Minn. 477.

84. An order refusing to strike out alleged re

dundant and irrelevant matter from a pleading

is not an appealable order.—Rice v. First Div.

St. Paul & P. R. Co., 24 Minn. 447; Thompson v.

Same, Id.

Followed In Kxley v. Bcrryhill, SO N. W. 418, 88 Minn.
117.

85. An order denying a motion to change the

place of trial does nc: involve the merits of the

action, nor any part thereof, (Gen. St. c. 86, jj 8.)

and is not appealable. —Carpenter v. Comfort, 23

Minn. 539.

86. An order vacating a stipulation for dis-

m:ssal of an action is one involving the merits, or

some part thereof, within Gen. St. Mir.n. 1S66, i<

86, § 8, subd. 3, and is appealable. — Rogers v.

Greenwood, 14 Minn. 333. (Gil. 256 \
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87. An order denying a motion for judgment on

the pleadings is not appealable, as an order involv

ing the merits of the action, or some part there

of —McMahon y. Davidson, 12 Minn. 357, (Gil.

832.)

88. An order refusing to vacate an unauthorized

judgment passes upon and determines the posi

tive legal rights of a party, and is therefore ap

pealable.—Piper v. Johnston, 12 Minn. 60, (Gil. 27.)

89. An order permitting defendant to answer,

made alter t he lapse of more than a year from the

entry of Judgment and notice to defendant, is

appealable, us an order involving the merits, or

some part thereof, within Gen. St. Minn. 1806, jj

8. subd. 3. — Holmes v. Campbell, 13 Minn. 06,

(Gil. 58.)

90. An order refusing leave to answer after

Judgment for plaintiff, notwithstanding a de

murrer to the complaint, does not involve the

merits uor affect the judgment, and therefore,

under Gen. St. Minn. 1806, c. 66, § 252, has no

place in the Judgment roll, and cannot be re

viewed on an appeal taken from the Judgment

only, under Gen. St. Minn. 1866, c. 86, § 4, which

provides for the transmission, in case of an ap

peal, of "a copy of the Judgment roll or of the or

der appealed from. " — Keegan v. Peterson, 24

Minn. L

91. An order of the district court dismissing an

application for the settlement of a bill of excep

tions is not appealable.—Richardson v. Rogers,

(Minn.) 35 N. W. 270.

87 Minn. 461.

92. An order made after a new trial has heen

granted, giving the right to use depositions upon

the second trial that were used on the first, does

not involve the merits, and is not appealable.—

Chouteau v. Parker, 2 Minn. 118, (GIL 95.)

93. An order of the district court, refusing a

motion to dismiss an appeal taken to that court

from a probate court, is not an appealable order,

within Gen. St. 1866, c. 86, $ 8, giving the right

of appeal " from an order involving the merits

of the action, or some part thereof," and "from

an order which determines the action. "—Rabitte

T. Nathan, 22 Minn. 206.

94. Where an order made on the application of

ft wife for a temporary allowance in an action

for divorce, under Gen. St. Minn. 1878. c. 62, §

15, determines the strict legal rights of the par

ties, it may be reviewed on appeal under Gen.

St 1878, o. 86, g 8, subd. 3, as "an order involv

ing the merits of the action, or some part there

of. "—Wagner v. Wagner, 26 N. W. 450, 34 Minn.

95. The proceeding prescribed by Gen. St.

Mi nr. 1878, S 11, for the sale of land for non-pay

ment of taxes, is an action within Gen. St. 1878,

c. 86, i 8, subid. 3, providing for an appeal from

a decision involving the merits of the action.—

In re St. Paul & D. R. Co., 6 N. W. 454, 27 Minn.

109.

Orders granting or refusing new trial.

96. An order granting a new trial, under Pub.

Bt. Minn. c. 60, $ 94, which authorizes the court

to relieve a party from a Judgment taken against

him through his mistake, inadvertence, surprise,

or excusable neglect, is in the discretion of the

court, and is not appealable.—Myrick v. Pierce,

5 Minn. 65, (Gil. 47.)

97. An order in an action of ejectment granting

the plaintiff a second trial, he having paid the

costs and demanded the same, is appealable as an

order granting a new trial.—Howes v. Gillett, 10

Minn. 3J7, (Gil. 316.)

98. An appeal may be tatcen from an orderdeny-

ing a motion for a new trial, based on matters-

arising subsequent to the judgment, though an np-

peal has been taken from the judgment itself.—

Humphrey v. Havens, 9 Minn. 318, (GiL 301.)

99. Due diligence having heen exercised, a

party moving for a new trial, before entry of final

judgment, is not precluded from appealing from

an order denying such motion made after the en

try of judgment under Gen. St. Minn. 186R, c. 86,

§ 8, which allows an appeal "from an order re

fusing a ne« trial. "—Schuek v. Hagar, 24 Minn.

339.

100. When an action is tried by the court with

out a Jury, a party may move for a new trial and

appeal from an order denying the same, though

such motion is not necessary to obtain a full re

view of the action of the trial court.—Chittenden

v. German-American Bank, 6 N. W. 773, 27 Minn.

101. An order denying a motion to vacate an

order sustaining ademurrer, and for a"new trial"

on the demurrer, is not an order refusing anew trial,

so as to be appealable, under Gen. Bt. Minn. 1878,

c. 86, S 8.—Dodge v. Bell, (Minn.) 34 N. W. 739.

87 Minn. 382.

102. An order refusing to set aside and vacate

an order denying a new trial is not an appealable

order.—Little v. Leighton, (Minn.) 48 N. W. 778.

40 Minn. 201.

Orders determining action and prevent

ing judgment.

103. Under Pub. St. Minn. o. 71, § 11, subd. 5, al

lowing an appeal from an order which in effect

determines the action, an appeal lies from an or

der vacating a prior order setting aside a Judg

ment and granting leave to answer, made after

the time in which an appeal from the original

Judgment might have been taken.—Marty v. Ahl,

5 Minn. 27, (Gil. 14.)

104. Gen. St. Minn. 1866, ft 86, § 8, subd. 5,

allowing an appeal from an order which in effect

determines the action and prevents a judgment

from which an appeal might be taken, does not

authorise an appeal from an order dismissing an

action before trial, upon application of a party,

made under Gen. St. c. 66, § 242, subd. 2, which

expressly provides for the entry of judgment up

on such an order.—Jones v. Rahilly, 10 Minn.

177, (Gil. 155.)

105. An order of a district court dismissing an

appeal from a Judgment of a justice of the peace

for want of Jurisdiction apparent on the face of

the record is appealable to the supreme court

tinder Gen. St. Minn. 1878, c. 86, $ 8, subd. 5, as

an order "which, in effect, determines the action.
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and presents a Judgment from which an appeal

might be taken. "—Ross v. Evans, 14 N. W. 897,

SO Minn. 206.

106. Under that provision, also, an order dis

missing an appeal from an order ol town super

visors laying out a highway, and from their

award of damages, is appealable.—Town of Haven

v. Orton, 35 N. W. 264. 37 Minn. 445.

Orders affecting substantial right in spe

cial proceedings.

107. Under Gen. St. Miun. 1878, granting appeals

In special proceedings only from "a final order af

fecting a substantial right, " an appeal does not lie

from an order of the district court denving a mo

tion made in the course of such a proceeding to dis

miss an appeal, because of omission to file an ap

peal-bond within a prescribed time.—Gurney v.

City of St. Paul, (Minn.) 30 N. W. 661.

86 Minn. 168.

108. An order of the district court, vacating an

order discharging the relator on habetis corpus, is

appealable ; for, the order discharging the relator

being final, there can be no further proceedings

under the habeas corpus.—State v. Hill, 10 Minn.

«3, (Gil. 45.)

109. An order in a district court, in a proceeding

for the condemnation of lands, granting a new

trial therein, is not an order "in a civil action,"

within Gen. St. Minn. 1S66, c. 86, § 1, nor is it a

"final order, " affecting a substantial right, under

section 8, subd. 6; and it is not appealable.—Mc-

Namara v. Minnesota Cent. Rv. Co., 12 Miun. 3S8,

(Gil. 269;) Sherwood v. St. Paul & C. Ry. Co.,

21 Minn. 122.

But see Witt v. St. Paul & N. P. Ry. Co.. 29 N. W. 181,
85 Minn. 404.

110. An order denying a motion for a new trial,

on appeal from award of commissioners in con

demnation proceedings, under the charter of the

Minnesota Valley Railroad Company, is "a final

order * * * in a special proceeding, " with

in Gen. St. Minn. 1866, o. 86, $ 8, subd. 6, and

therefore appealable.—Minnesota VaL. R. Co. v.

Doran, 15 Minn. 230, (Gil. 179.)

111. An order of the district court dismissing

the case on an appeal from an award of commis

sioners in condemnation proceedings is appeala

ble, as a final order affecting a substantial right

made in a special proceeding.—Warren v. First

Div. St P. & P. R. Co., 18 Minn. 384, (Gil. 345.)

Distinguished In Conter v. Railroad Co., 24 Minn. 315.

112. Neither the charter of the St. Paul & Sioux

City Railroad Company, nor Gen. St. Minn. 1866,

c. 86, which relates exclusively to appeals in

civil actions, provides for an appeal in condem

nation proceedings to acquire lands for the use

of such railroad; and, in the absence of such

provision, no such appeal lies. McNamara v.

Minnesota Cent. Ry. Co., 12 Minn. 888, (Gil. 269,)

followed.—Conter v. St. Paul & B. C. R. Co., 24

Minn. 313.

Distinguishing Warren v. First Dlv. St. P. & P. R.
18 Miun. .184, (Oil. 815;) Sherwood v. St. Pnnl & c. Ry.
Co.. 21 Minn. 122; Rippe v. Chicago. C D. & M. R. Co., 28
Minn. 18.
Overruled In Witt T. St. Paul & N. P. Ry. Co., 29 N. W.

1C1, 85 Minn. 404.

113. Where a Judgment is entered in the dis

trict court on the verdict of a jury awarding

damages in proceedings by a railway company to

acquire land for its uso, pursuant to Gen. St.

Minn. 1878, c. 34, § 26, an appeal therefrom is to

be treated, for the purposes of appeal, as an ap

peal in a civil action commenced in a district

court Overruling Conter v. Railway Co., 34 Minn.

313.—Witt v. St Paul & N. P. Ry. Co., 89 N. W.

161. 35 Minn. 404.

114. Sp. Laws Minn. 1878, c. 150, entitled "An

act to authorize the location of an avenue around

Lake Phalen," provides (section 6) that any own

ers of lands through which the avenue passes may

appeal from the award of the commissioners to the

district court. Section 7 prescribes the manner

in which such appeal shall be taken, and declares

that "these proceedings shall be had as in actions

originally commenced in the district court."

Held, that under section 7 an appeal may be tak

en to the supreme court from the decision of the

district court on such award.—County of Ramsey

v. Stees, 6 N. W. 401, 27 Minn. 14.

115. Under Comp. St. Minn. c. 71, J 11, subsec. 6,

authorizing an appeal to the supreme court "from

a final order affecting a substantial right in a spe

cial proceeding, " an appeal does not He from an

order refusing a motion to dismiss the petition in

proceedings under Comp. St. c. 129, relating to the

erection, etc., of dams and mills; for this is not

in the nature of a " linal order, affecting a substan

tial right" of any of the parties.—Turner v. Hol-

leran, 11 Minn. 253, (Gil. 168.)

116. An order of the district court denying a

motion to dismiss an appeal from the award of

commissioners in condemnation proceedings, and

retaining the cause for a hearing, is not ap

pealable, being merely an intermediate order,

not involving the merits of the controversy. —

Minnesota Cent R. Co. v. Peterson, 16 N. W.

456, 31 Minn. 43.

117. In certiorari proceedings, an appeal will lie

from a final order of the district court affecting a

substantial right. — Moode v. Board of County

Com'rs, (Moede v. County of Stearns,) 45 N. W.

435, 43 Minn. 312.

118. An order which adjudges a defendant in

contempt for disobeying a previous order, and

which directs a warrant to issue for his arrest and

commitment unless he complies with such previ

ous order, is not "final," within Gen. St. Minn,

c. 86, § 8, and no appeal lies thorefrom.—Somrow

v. Semrow, 46 N. W. 446, 26 Miun. 9.

119. An order adjudging a party in contempt,

but reserving the question of punishment for fur

ther consideration, is not appealable. Following

Semrow v. Semrow, 26 Minn. 9.—Menage v. Lust-

fiald, 16 N. W. 898, 80 Minn. 487.

120. A Judgment for divorce allowed alimony

and costs, and made the amount thereof a lien on

defendant's real estate; and subsequently an or

der was made appointing a receiver, directing

defendant to convey the real estate to him, and

the receiver to sell it, and pay the alimony and

costs. Held that, on an appeal from an order

adjudging defendant guiltv of contempt in retus
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lne to convey to the receiver, errors or irregu

larities in the Judgment, or in the order appoint

ing the receiver, could not he considered, as each

of them was final, so that it might have been ap

pealed from.—Papke v. Papke, 15 H. W. 117, 80

Minn. 260.

Orders affecting substantial right in ac

tion after judgment.

121. Before the taking effect of Laws Minn. 1856,

c 5, which allowed appeals from orders granting

new trials, orders setting aside a judgment, and

the report of the referee on which the judgment

was entered, and directing a new trial, were not

appealable under Rev. St. Minn. c. 81, $ 11, subd.

3, allowing an appeal from"a final order aftecl ing

a substantial right, made » * * upon a sum-

man application after judgment. "—Chouteau v.

Rice", 1 Minn. 121, (Gil. 97.)

122. An order setting aside a judgment entered

as by default, the answer served being claimed

to be irregular, is not an order involving the

merits of the action, nor one on a summary ap

plication in an action after judgment, and is not

appealable.—Westervelt v. King, 4 Minn. 320,

(Gil. 236.)

123. Where judgment is entered by the clerk,

for want of an answer, upon insufficient proof of

service of the summons, the proper remedy is

application to the court where the record is

filed, and an appeal will lie from its order, as an

order affecting a substantial right, made upon a

summary application in an action after judgment.

Masterson v. Le Claire, 4 Minn. 163, (Oil. 108.)

124. An order denying a motion to vacate a

ju-tgment against a party to an action, rendered

after his decease, is appealable, under Gen. St.

1S66, c. 86, S 8, as an order affecting a substan

tial right, made on a summary application after

judgment-—Stocking v. Hanson, 22 Minn. 542.

125. An order denying an application to open a

tax judgment, under Laws Minn. 1877, c. 70, is

appealable, under Gen. St. Minn. c. 86. § 8, subd.

6. as a final order, affecting a substantial right,

in a summary application after judgment.—Com

missioners Aitkin County v. Morrison, 25 Minn.

235.

126. Under Gen. St Minn. 1S66, c. 86, § 8, subd.

6, allowing an appeal "from a final order affect
ing a substantial right, • • * made upon a

summary application in an action after judg

ment, " a written direction of the court denying

an application for an order vacating a decree of

divorce is an appealable order.—Young T. Young,

17 Minn. 181, (Gil. 153.)

127. An order granting leave to Issue execu

tion after five years from entry of judgment, un

der Corop. St. Minn. c. 61, § 85, is appealable; for

it is "final, " and affects a "substantial right."

—Entrop v. Williams, 11 Minn. 3S1, (Gil. 276.)

128. An order of the district court setting

aside an execution vacating the sheriff's return,

and directing the issue of an alUis execution, is

"a final order, affecting a substantial right made
• * * upon a summary application in an ac

tion after judgment, " within Rev. St. Minn. o.

80. S 11, subd. 3, and is appealable.—Tillman v.

Jackson, 1 Minn. 183, (Gil. 157.)

129. An order vacating an execution sale and

the certificate and record thereof, and directing

that an alias execution issue, is an order made

on a "summary application in an action after

judgment," within Gen. St. Minn. 1866, c. 86,

i 8, subd. 6, and therefore appealable. —Tlutchins

v. County Com'rs Carver County, 16 Minn- 13,

(Gil. 1.)

130. An order dismissing a motion made under

Gen. St. Minn. 1866, c. 66, § 255, to compel entry

of satisfaction of a judgment, satisfied in fact

otherwise than on execution, Is an order of court,

determining a summary application after judg

ment, and affecting a substantial right, and is

therefore appealable under Gen. St. 1S66, c. 86,

| 7.—Ives v Phelps, 16 Minn. 451, (Gil. 407.)

181. An order directing a sheriff to pay ovei

money collected by him on executions in certain

actions is appealable under Gen. St. Minn. 1878,

c. 86, $ 8, as "a final order affecting a substantial
right, made • * * upon a summary applica

tion in an action after judgment. "—Coykendallv.

Way, 12 N. W. 452, 29 Minn. 162.

132. Orders to appear and answer, and of refer

ence in proceedings supplementary to execution,

are not final orders, within the meaning of Pub.

St. c. 71, § 11, subd. 6, providing that an appeal

lies from a final order affecting a substantial

right made in a special proceeding, or upon a

summary apnlication in an action after judg

ment.—Rondeau v. Beaumette,"~4 Minn. 224,

(Gil. 163.)

133. An order appointing a receiver in proceed

ings supplementary to execution, and directing

the transfer of property to him, is "an order up

on a Bummary proceeding in an action after judg

ment," affecting a substantial right of the ap

pellant, (Gen. St. 1866. c. 86, § 8,) and is there

fore appealable.—Knight v. Nash, 22 Minn. 452.

d. Requisites.

Time of taking appeal or suing out writ

of error.

134. Under Pub. St o. 71, « 92, which provides

that no writ of error shall issue after the expira

tion of one year from the "rendition of the judg

ment to which it refers, " the "rendition of judg

ment" referred to is the date of the decision de

termining the rights of the parties, and not the

date of theentry of judgment.—Furlong v. Griffin,

3 Minn. 207, (Gil. 138.)

Followed in Haines v. Paxton. 5 Minn. 44J, (Gil. 861.)
Overrated in Humphrey v. Havens.9 Minn. 318,(011.801.)

135. A party desiring the review of a Judgment

oy writ of error may compel its perfection with

in a reasonable time after its rendition by appli

cation to the court.—Furlong v. Griffin, 8 Minn.

207, (Gil. 138.)

136. A decree which determines all the rights of

the parties, although it may require and direct a

reference to ascertain the extent of a portion of

the relief, is a final judgment, and the time within

which a writ of error may be broueht thereon

commences to run from the time of its rendition.—

—Ayer v. Termatt, S Minn. 96, (Gil. 71.)



63 61APPEAL AND ERROR, I. d.

137. The time within which an appeal may be

taken or writ of error sued out, commences to run

from the entry of the judgment or order, and not

from the time the decision is rendered. Furlong

v. Griffin, 3 Minn. 207, (Gil. 138,) overruled.—Hum

phrey v. Havens, 9 Minn. 318, (GiL 301;) Hostetter

v. Alexander, 22 Minn. 559.

Distinguished In McArdle v. McArdle, 12 Minn. 124, (Oil.

n.)

19$. The time to appeal from a judgment, under

Gen. St. Minn. 1878, c. 86, § 6, does not commence

to run until the entry thereof : and an appeal taken

before the filing of the record or entry of the judg

ment is premature.—Exley v. Berryhill, 30 N. W.

436, 36 Minn. 117.

139. . For the purposes of an appeal the prevail

ing pvty seeking to limit the right of his adver

sary ie to be held to strict practice, and a judg

ment is not to be deemed perfected until the costs

to which he is entitled are duly taxed and inserted

in the judgment.—Richardson v. Rogers, (Minn.)

85 N. W. 270.
87 Minn. 461.

140. Before the expiration of the time to appeal

from an order, the court making it granted an or

der to show cause why it should not be vacated,

and stayed proceedings under it, and thereafter,

upon reconsidering the matter, made an order

affirming and making absolute its former order.

Held, that an appeal might be taken from such

final order after the time had elapsed for appeal

ing from the original order.—First Nat Bank v.

Briggs, 26 N. W. 6, 34 Minn. 266.

141. An order denying a motion to set aside a re

turn on an execution, etc., was entered May 17,

1862. Without further application to the court,

the clerk, in vacation, June 17, 1864, entered an

other to the same effect, and as of said last-named

date. Held that, since such second order was en

tirely unauthorized, it was inoperative to revive

anv right of appeal.—Carli v. Jackman, 9 Minn. 249,

(Gil. 235.)

142. Laws Minn. 1869, c. 70, amending Gen. St

Minn. 1866, c. S6, $ 6, as amended by Laws 1868, c.

88, limiting the time of appeal from judgments to

six months, does not apply to judgments entered

prior to its passage, nor does it repenl Laws 1868,

o. 88, which allowed one year for appeal from such

judgments.— Kerlinger v. Barnes. 14 Minn. 626,

(Gil. 898.)

Notice.

143. Where the only order of the court below

apparent on the record is one dissolving an at

tachment against the property of defendant U.,

a notice of appeal in such action which states the

order appealed from as one dissolving an attach

ment against the property of defendant B. is of

no effect, and the appeal will be dismissed.—

Gregg v. Uhless, 25 Minn. 272.

144. A notice of appeal from an order referred

to an order made on a certain day, but misdescribed

It in other respects. It did not appear that any

other order in said cause was made on that date.

Held, that such notice was sufficient—Galloway

V. Litchfield, 8 Minn. 188, (GiL 160.)

145. A mistake, in a notice of appeal, in stathik

the date of the order appealed from, is immatetial

where the notice was otherwise adequate and com

plete, and no one could have been misled, so far as

had been made to appear, by the error.—Anderson

v. Board County Com'rs Meeker County, (Minn.)

48 N. W. 1022.

46 Minn. 237.

146. It is not necessary that a notice of appeal

framed under Gen. Laws Minn. 1887, c. 97, § 11,

which provides that a "person aggrieved" by a

final judgment of a board of drainage commission

ers may appeal therefrom, etc., should state or show

that the appellant is "aggrieved" by the judgmen*

appealed from.—Anderson v. Board County Com'rs

Meeker County, (Minn.) 48 N. W. 1022.

46 Minn. 237.

147 Where it appears from the record that an

appellant has been appointed as guardian ad

litem, and so acts in taking an appeal, his fail

ure to state, in tt>e notice of appeal, the charac

ter in which suh appeal was taken, does not

make the notice a nullity.—In re Allen, 25 Minn.

89.

148. Under Comp. St. Minn. c. 71, S 5, providing

that an appeal must be made by service of a notice

on the adverse party, and on the clerk of the court

appealed from, a notice of appeal, filed with the

clerk, is not invalid, because addressed to the at

torney for the opposite party instead of to the

clerk.—Baberick v. Magner, 9 Minn. 232, (Gil. 317.)

149. A notice of appeal having been served on

the adverse party, filing of such notice with the

clerk of the court, with proof of such service, i»

a sufficient compliance with the Minnesota stat

ute requiring service upon the clerk. Following

Baberick v. Magner, 9 Minn. 232, (Gil. 217.)—

State v. KWtzke, (Minn.) 49 N. W. 54.

46 Minn. 843.

150. Gen. St. Minn. 187S, c. 66, §§ 73-76, provid

ing for the service of notices by mail "on the

party or attorney, " does not apply to notices

served on the clerk of the court; and mailing a

notice of appeal to the clerk is not service of the

notice on him, unless it actually reach him in

proper time.—Thorson v. St. Paul F. & M. Ins.

Co., 21 N. W. 471, 83 Minn. 434.

151. Mere ignorance of the existence of a rule of

court requiring notice to be given to the adverse

party, within 10 davs after issuing a writ of error,

that the same has been sued out is not a sufficient

excuse to relieve a party from the effect of his fail

ure to complv with the rule.—Baker v. Terrell, 8

Minn. 195, (Gil. 165.)

Bond—When required.

152. An order allowing a peremptory man-

damns is appealable under Gen. St. Minn. 1878.

c. 86, $ 8, subd. 6, as "a final order affecting a

substantial right, made in a special proceeding, "

and is therefore within the provision of section

10, that an appeal, "when taken from an order,

shall stay all proceedings thereon, and save all

rights affected thereby, " if the bond authorized

by that section be given.—State v. Webber, 17 N.

W. 339, 31 Minn. 211.

Sufficiency and effect.

158. A levymade prior thereto is not discharged

by the granting of a writ of error and the giving



65 66APPEAL AND ERROR, I. d., e.

of a bond conditioned to pay the Judgment, etc.,

to stav proceedings. —Northwestern Exp. Co. v.

Landes, 6 Minn. 504, (Oil. 400.)

154. If the condition of an appeal-bond substan

tially covers the provisions of the statute, and se

cures to the respondent all that the law designed

for him, it is sufficient, although not in the exact

words of the statute.—Riley v. Mitchell, (Minn.) 35

N.W. 472.

88 Minn. 9.

155. An appeal-bond conditioned that the appel

lant should prosecute lis appeal with effect, and

abide the order of the court therein, was sufficient

on an appeal to the supreme court, though not

framed in the language of Gen. Laws Minn. 1837,

».97, S 11. which provides that an appeal-bond in

juch case shall be "conditioned that said appellant

will duly prosecute such appeal, and pay all costs

that may be adjudged against him in the distriri

court."—Anderson v. Board County Com'rs Meek

er County, (Minn.) 4* N. W. 1022.

46 Minn. 237.

158. An appeal-bond executed by practicing at

torneys as sureties, in violation of a rule of the

court, is insufficient—Schuekv. Hagar, 24 Minn.

838.

e. Practice.

Who may allege errors.

157. All parties against whom a Judgment Is

rendercl must Join in a writ of error for its re

view.—Babcock v. Sanborn, 3 Mian. 141, (GiL

66.)

153. A defendant in a writ of error cannot com

plain of errors in the judgment prejudicial to

himself; his remedy is bv cross-writ.—Edgerton

v. Jones, 10 Minn. 4*7, (Gil. 341.)

159. . When a case or bill of exceptions is proposed

and procured to be settled by only one defendant

on the trial of the issues against him, the other de

fendants cannot rely upon it on an appeal by them.

—Frawley v. Hoverter, (Minn.) 31 N.W. 356.

86 Minn. 379.

160. One who appeals from an order setting aside

a verdict, and granting a new trial, cannot in the

appellate court impeach the verdict, or be heard

upon exceptions taken by him toTulings on the

trial which terminated in such verdict.—Whitely

V.Mississippi W- P. &B. Co., (Minn.) 88 N.W. 753.

3s Minn. 523.

Necessity of return.

161. The Jurisdiction of the supreme court of

an appeal from the district court is not complete

until a return has been filed, and until then it

can only dismiss the appeal or compel a return.

—Briggs T. Shea, (Minn.) 50 N. W. 1037.

162. The want of a return on appeal cannot

Be supplied bv stipulation.—American Ins. Co.

T. Schroeder, 21 Minn. 331.

Procuring return.

103. Under rule 4 of the supreme court, a re

spondent may at any time, without waiting for

the lapse of the 60 days allowed to the appellant

to cause a return to De made, himself procure the

return to be made, and after it is made he may

V.lM.DIO.—3

move for the affirmance of thooraeror Judgment

appealed from for the failure of the appellant to

deliver to him a copy of the paper book and of

his points and authorities within the time re

quired.—Guerin v. St. Paul & 8. C. R. Co., 21

N. W. 470, 32 Minn. 409.

Contents and sufficiency of return.

164. When the return, upon appeal, does not show

the verdict or judgment bslow. the appellant can

not be heard.—Anderson v. Kittell, (Minn.) 33 N.

W. 330.

87 Minn. 125.

165. On appeal, in proceedings against an in
solvent corporation, from an ord r denying a mo

tion to vacate an order confirming a sale, Ihe or-

| der of confirmation and motion being mad.1 up-

j on all the records, files, and papers in the case,

the return must show either by certificate of the

j judge that it contains all that was offen d or

| considered on the motion, or by certificate of the

i clerk that it contains all the records and files

i in the action.—Hospes v. Northwestern Mauuf'g

& Car Co., 43 N. W. 180, 41 Minn. 250.

1C6. Where papers are attached to the return to

the supreme court which were not filed in the

court below, they will on motion bo stricken from

the return.—Mayall v. Burke, 10 Minn. 285, (Gil.

224.

167. An extract from the evidence and proceed

ings before a referee is improperly embraced in

the return to tho supreme court, where there

was no agreement by the parties, or case settled,

and will be stricken from such ret urn.—Robinson

v. Bartlctt, U Minn. 410, (Gil. 302.)

168. A certificate of a referee of the proceed

ings had before him, no bill of exceptions or

case being settled and made part of tho record, is

not a proper return on appeal to the supreme

court.—B;.roer v. Kennedy, 18 Miuu. 216, (Gil.

ISO.)

169. Evidence certified by a referee, but not

embraced in any settled or agreed case or bill of

exceptions, must bo stricken from the return on

appeal from a Judgment entered on the referee's

report.—Thompson v. Howe, 21 Minn. 98.

Case or bill of exceptions—When re

quired.

170. A writ of error brings up for review sim
ply tho record in the case, which, in the absence

of a bill of exceptions, consists only of plead

ings, verdict, and Judgment, and, in case of de

fault, the process and proceedings. If it is de

sirable to review any ruling or evidence, they

must be made part of the record, by bill of ex

ceptions, duly signed. Neither a case settled

by stipulation of parties, nor the opinion of the

district Judge, upon motion for new trial, would

bo part of such record.—St. Anthony Mill Co.

v. Vandall, 1 Minn. 24ti, (Gil. 195.)

171. The supreme court, in the absence of any

statement of the case or bill of exceptions, can

not, upon appeal, consider any of the testimony

offered, or rulings thereon, although such testi

mony may consist entirely of depositions.—Claf-

lin v. Lawler, 1 Minn. 297, (Gil. 231.)
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172. Objections to testimony arising upon a

trial before a referee cannot be reviewed upon

his report, but must be embodied in a bill of ex

ceptions or case.—Bazille v. Oilman, 2 Minn. 134,

(Gil. 110.)

173. A bill of exceptions or settled case is not

necessary to enable the supreme court to review

a judgment upon questions presented by the find

ings of law and fact of the judge or referee who

tried the case.—Morrison v. March, 4 Minn. 422,

(Gil. 325.)

Explained and distinguished In Irvine v. Myers, 6 Minn.
568, (Gil. 3M.)

174. Where an appeal is taken without a bill

of exceptions or case being prepared in the

court below, the supreme court may order such

bill or case to be prepared and attached to the

judgment roll.—Morrison v. March, 4 Minn. 422,

(Gil. 325.)

175. Where a correct general rule is laia down,

and the facts are such that if applied to them

without qualification the Jury would be misled,

the party claiming error must show the existence

of such facts by settled case or bill of exceptions.

—Sheffield v. Ladue, 16 Minn. 3S8, (Gil. 346.)

176. Where the errors assigned upon appeal re

late to matters occurring at the trial, which are

not matter of record, if tbey are not presented by

a statement of the case or bill of exceptions the

judgment will be affirmed.—Flibotte v. Mullen,

30 N. W. 448. 36 Minn. 144.

177. A fact occurring at a trial, not matter of

record, will not be reviewed when not presented

by the case or bill of exceptions, although it is

stated in the fiudings of fact by the court.—

Stone v. Johnson, 13 N. W. 920, 30 Minn. l(i;

Coolbaugh v. Koemer, 21 N. W. 472, 32 Minn.

445; D. M. Osborne & Co. v. Williams, 40 N.

W. 105, 39 Minn. 353.

178. Alleged impropriety In the remarks of an

attorney in argument to the jury will not be con

sidered as ground of error, when presented by affi

davit merely, and not as part of a settled case or

bill of exceptions.—Smith v. Wilson, (Minn.) 31 N.

W. 176. '

36 Minn. 334.

179. On appeal from a judgment on trial by the

court the findings of fact cannot be reviewed

without a case or bill of exceptions showing up

on what evidence they were based. A transcript

of the court reporter's notes certified by him does

not constitute a record of the case. —Thompson

v. Lamb, 22 N. W. 443, 83 Minn. 196.

ISO. On appeal from the judgment in a cause

tried by the court, where no case or bill of excep

tions is made, it cannot be objected that the find

ings of fact are not responsive to the issues made

bv the pleadings.—Jones v. Wilder, 9 N. W. 707,28

Minn. 238.

181. Where there is no settled case or bill of ex

ceptions, this court will not consider whether tEe

court below ought to have amended its findings.—

Baker v. Byerly, (Minn.) 42 N. W. 395.

' " 40 Minn. 489.

182. Objections to alleged errors in an account

ing before a referee cannot be considered on ap

peal, where no case has been made and settled,

so as to make the evidence part of the record.

—Madigan v. Mead, 16 N. W. 539, 31 Minn. 94.

Case or bill of exceptions— Correction

or amendment.

188. Where a bill of exceptions is signed and

settled by the court below without notice to the

opposite party, upon the return to the supreme

court the court will receive affidavits showing

how the record was made up, and expunge matter

improperly included.—Daniels v. Winslow, 2

Minn. 113, (Gil. 93.)

184. Where a case not properly settled is made

part of the record on appeal to the supreme court,

the appeal will not be dismissed for that reason,

but the court will strike the case from the rec

ord.—Mower v. Hanford, 6 Minn. 535, (Gil. 372.)

185. On the argument of an appeal the objection

was taken for the first time that the statement

of the case was not properly a part of the record,

because it was not "allowed and signed by the

judge" of the court below, as required by Gen.

St. Minn. 1878, c. 66, 8 255; but it appeared that

a motion for a new trial had been heard and de

termined by the trial court upon the same record,

without objection. Held, that it was thereby

adopted and approved by the judge, and he might

then have signed it ntmc pro tunc, and that the

supreme court might disregard the defect as

merely formal.—Sherman v. St. Paul, M. & M.

Ry. Co., 15 N. W. 239, 80 Minn. 227.

186. Upon an appeal from an order granting a

new trial, it did not in any way appear that an

order to show cause why the case for a new trial

previously served should not be allowed, settled,

and signed was ever disposed of, or that the case

was allowed, examined, or signed by the judge,

or that the new trial was granted upon the case

as proposed and presented in the paper book.

Held, that the case must be remanded to the court

below, with leave to respondent to apply for cor

rection of the record or amendment of return.—

Phoenix v. Gardner,- 13 Minn. 294, (Gil. 272.)

187. Where, on appeal from an order granting a

new trial for insufficiency of the evidence, the set

tied case does not show, nor the certificate of set

tlement state, that it contains all the evidence, the

court may send the return back, with leave to ap

ply to the judge who settled the case to correct the

certificate so as to state that the settled case con

tains all the evidence.—Chesley v. Mississippi &

R. R. Boom Co., (Minn.) 88 N W. 7C9.

89 Minn. 83.

188. Parties stipulated that the minutes made

by a referee of testimony taken bjfore him should

he regarded as the evidence acted upon by the ref

eree in deciding the case. Held, that one of the

parties could not, on appeal, attack the minutes

on the ground that the referee had mistaken the

evidence, and that they were incorrect.—Hall v.

Smith. 16 Minn. 58, (Gil. 46.)

1S9. On the argument of a motion for a new

trial, defendant applied for an amendment to

the settled case. Plaintiff did not object thereto

for want of previous notice of the application.

Held, that he could not obiect to the amendment
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on an anpeal.—Jaspers v. Lano, 17 Minn. 296,

(Gil. 273.)

Paper books, points, assignments of er

ror, etc.

190. The paper book on appeal should In all

cases contain a brief statement of the ease, as

well as of every material paper bearing upon the

questions before the court.—Gerish v. Johnson, 5

Minn. 23, (Gil. 10.)

191. Paper books should in all cases show

whether an appeal is from an order or from a

judgment.—Fowler v. Atkinson, 6 Minn. 578, (Gil.

413.)

192. Unauthenticated copies of depositions, at

tached to the paper book, not a part of the re

turn, nor of record in the supreme court, will

not be considered on appeal. — Wintermute v.

Stinson, 16 Minn. 468, (Gil. 420.)

193. "Where a motion for new trial is heard and

decided on a settled case, the fact that there is

no notice of motion stating the grounds in the

paper book does not affect the validity of the ap

peal from the order on the motion.—Searles v.

Thompson, 18 Minn. 316, (Gil. 285.)

194. After the expiration of the time for serv

ice of points on appeal, an appellant cannot,

without consent or leave, add other points to those

served bv him.—In re Besondy, 20 N. W. 366, 32

Minn. 3*5; Greene v. Dwyer, 23 N. W. 540, 33

Minn. 403.

195. Appellants did not cite authorities on the

points made by them, and they raised no ques

tions of difficulty or importance. Held, that the

judgment should be affirmed without discussing

the points.—Alsip v. Spring, 21 Minn. 318.

196. The respondent, by stipulating to submi t a

cause on the paper book and appellant's brief,

thereby concedes the correctness of. and is bound

by thestatement in, such brief, as to the grounds

of an objection to evidence and ruling thereon

in the court below.—Kelly v. Clow Reaper

Manui'g Co.. 20 Minn. 88, (Gil. 74.)

197. The supreme court will not examine a large

number of exceptions referred to by counsel for

appellants in their briefs en masxe, without

specifying any particular error.—Woodbury v.

Day, 24 Minn. 463.

198. Kulo 9 of the Minnesota supreme court, as

amendea at the October term, 1885, requires the

appellant to prefix to his brief, but stated sepa

rately, an assignment of errors asserted and in

tended to be urged.—Duncan v. Kohler, (Minn.)

34 S. W. 594.
37 Minn. 879.

199. Where there are no assignments of error,

the order of the court below will be affirmed.—

Freeman v. Rhodes, W N. W. 891, 36 Alum.

297; Rushfeldt v. Shave, 33 N. W. 791, 37

Minn. 2S2.

200. An assignment of error that the court erred

in denying a motion for a new trial is too general

to be "available.—Wilson v. Minnesota Farmers'

Mut. Fire Ins. Ass'n, 30 N. W. 401, 36 Minn. 112.

201. An assignment that the court erred in find

ing certain facts raises only the question of the

sufficiency of the evidence to support the findings,

and not of alleged error in admitting incompetent

evidence to prove these facts. —Ellison v. Fox.

(Minn.) 38 N. W 358.

38 Minn. 454.

202. Where a motion for a new trial was made on

two or more different grounds, an assignment of

error, "that the court erred in denying the motion

for a new trial, " is insufficient.—Stevens v. City

of Minneapolis, (Minn.) 43 N. W. 842.

42 Minn. 136.

203. In a cause tried by the court, the facts

found by the court having been stated with par

ticularity, their correctness cannot be called in

question on appeal by a mere general assignment

of error that the decision was not Justified by the

evidence, but the particular findings with respect

to which error is sought to be assigned must be

specified.—Smith v. Kipp, (Minn.) 51 N. W. 656.

204. Since rule 9 requires assignments of error

to be separately made and numbered, a number

of alleged errors, grouped together and treated

as one general assignment, covering them all,

will not be considered.—Christian v. Bowman,

(Minn.) 51 N. W. 663.

Taking papers from flies.

205. Sup. Ct. Rule No. 5 modified so that no files

shall be taken from the clerk's office without order

of court or of a judge.—Whalon v. Aldrich, 8 Minn.

346, (Gil. 305.1

Notice of argument.

-06. A cause cannot be noticed for argument in

the supreme court until after the return is filed.

—Commonwealth Ins. Co. v. Pierro, 6 Minn. 569,

(Gil. 404;) Reynolds v. The Favorite, 9 Minn.

148, (Gil. 138.)

207. Where a cause is noticed forargument in the

supreme court before the return is filed the notice is

premature, and the cause will be stricken from the

calendar.—Reynolds v. The Favorite, 9 Minn. 148,

(Gil. 188.)

208. In giving the 10 days' notice of argument

required by rule 8 of the supreme court of Minne

sota the day of service and the first day of the

term must both be excluded.—Greve v. ot. Paul,

S. & T. F. R Co.. 25 Minn. 327.

Suspension of hearing.

209. Attorneys for parties to an appeal request

ed the supreme court in writing that the appeal

might "remain for the present, at least, in

statu quo. " There was an agreement between

appellee, a railroad company, and a committee

of its bondholders, for the suspension of the ap

peal, to which agreement, appellants, trustees

for benefit of the bondholders, were not parties.

Held, the agreement by counsel for the bust ->n-

sion of the appeal being for no definite time, and

the trustees not having executed the agreement

between the company and the committee, that

the trustees might insist upon proceeding with

the appeal.—Rice v. First Div. St. Paul & P. R.

Co., 24 Minn. 444; Thompson v. Same, Id.
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Beargument.

210. To entitle an applicant to a reargument in

the supreme court, he must be able to show somb

manifest error ol fact into which court or coun

sel have fallen in the first argument, or, in a
case where great public interetts are involved,

that the case has not been fully argued, and

strong additional reasons may be urged to show

that the court has errod in its rulings.—Derby v

Gallup, 5 Minn. 11!), (Gil. 85:) Bradley v. Ga-

melle, 7 Minn. 331, (Gil. 260;) Woodbury v. Dor-

man, 15 Minn. 341, (Gil. 374;) Ayer v. Stewart,

16 Minn. 89, (Gil. 77.)

211. After decision of an appeal in the supreme

court, a reargument will not be allowed unless

there are substantial and important grounds

therefor, and especially is this rule applicable

when a change has occurred in the composition

of the court before motion for reargument.—

Woodbury v. Dorman, 15 Minn. 841, (Gil. 274;)

Ayer v. Stewart, 16 Minn. S9, (Gil. 77.)

212. After the submission, and before the de

cision, of an appeal in a case involving the com

mon-law right of distress, and deciding in favor

of its existence, an act of the legislature was

passed abolishing such right. Held no ground

for a reargument of the case.—Dutcher v. Culver,

24 Minn. 584.

213. Where the court has, In making its decis

ion, been led into error through omission of the

paper books to state the facts correctly, the

party whose duty it was to prepare such book is

not estopped from moving for a reargument to

correct such error, but should be required to

firesent strong equities to entitle him to such ro-

ief.—Fowler v. Atkinson, 6 Minn. 578, (Gil. 412.)

214. A motion for reargument, made after judg

ment is entered in the appellate court and the

cause remanded to the court below, comes too late.

The appellate court has no longer jurisdiction.—

Caldwell v. Bruggerman, 8 Minn. 236, (Gil. 252.)

215. Where it is contended that on the former

hearing of a case the court misunderstood a cer

tain point, but the basis of the contention is not

disclosed by the record, the contention cannot be

considered. 50 N. W. 82, affirmed.—Minneapolis

Trust Co. v. Eastman, (Minn.) 50 N. W. 930.

47 Minn. 301.

f. Proceedings Brought Up for Review.

Judgment on default.

216. Where, on appeal from the judgment by

default, it is claimed that an excessive amount of

interest was included, in the absenceof an actual

decision of the court below as to such excessive

interost, and the record being sufficient to sup

port the judgment, the supreme court will not

review the question upon appeal, although the

judge below signed the decree. —Kmmett, C. J.,

dissenting.—Hawke v. Banning, £ .Minn. 67, (Gil.

BO.)

217. An appeal from ajudgment rendered against

defendant by default, on service by publication,

brings up for review only the judgment roll, and

the omission to file security for the judgment can

not be assigned as error, since the judgment roll

is not required to contain such security; but the

remedy is to apply to the trial court to vacate the

judgment. Following Koegan v. Peterson, 24

Minn. 1.—Brown v. Brown, 11 N. W. 64, 23 Minn.

501.

218. Where an answer is withdrawn, the court

may assess the damages and direct judgment, and

upon appeal the supremo court will review the

assessment. —Kent v. Bown, 3 Minn. 347, (Gil.

246.)

Judgment on demurrer.

219. On appeal from a judgment entered on an

order for judgment notwithstanding a de

murrer, the demurrer not being stricken out, the

order and demurrer constitute a part of the judg

ment roll, and the court may review the ques

tion presented by the complaint and demurrer.

—Kcegan v. Peterson. 24 Minn. 1.

Orders affecting pleadings.

220. An appeal from an order refusing a new

trial does not bring up for review an order al

lowing an amendment of the pleadings, made

before the commencement of the trial, and not

as part of it; the abuse of discretion for which

the trial court may, under Gen. St. Minn. 1878,

c. 66, § 253, grant a new trial, being such abuse

onlv as happened at the trial.—City of Winona

v. Thompson, 6 N. W. 795, 8 N. W. 148, 27 Minn.

415.

Overruling dictum In City of Winona v. Minnesota Rx.
Const. Co.. 25 Minn. 828. DIstlnRuished In Wyvell v.
Jones, as N. W. 43, 87 Minn 70.

221. Error in allowing an amendment of the

pleadings, prior to the trial, may be considered

on appaal from the judgment rendered upon the

trial.—City of Winona v. Minnesota Ry. Const-

Co., 11 N. W. 228, 29 Minn. 68.

222. An order striking out an answer, being an

appealable order, and forming part of the record,

need not be excepted to in order to entitle the

appellant to have it reviewed.—Harlan v. St.

Paul, M. & M. By. Co., 18 N. W. 147, 31 Minn.

Order of reference.

223. An appeal from an order denying a motion

to vacate a referee's report, and for a new trial,

based on the grounds, among others, that the

cause was not tried by a jury, and because the

court referred the cause against the objections and

exceptions of defendant, brings up the record

sufficiently to authorize a review of the order of

reference.—St Paul & S. C. R. Co. v. Gardner,

19 Minn. 132, (Gil. 99. )

Order for sale of property.

221. Upon appeal from a judgment, an order di

recting a delivery to the sheriff, and sale of cer

tain property in controversy in the action, may

be reviowed.—Mower v. Hanford, 6 Minn. 535,

((HI. 872.)

Order granting or refusing new trial,

setting aside judgment, etc.

225. Upon an appeal from a judgment an order

refusing a new trial may be reviewed.—Mower

v. Hanford, 6 Minn. 535, (Gil. 872.)
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236. Query, whether, on appeal from a pro for

ma order denying a motion for a new trial, the

court will review any question not actually con

sidered bv the court below.—Colvill v. Langdon,

S2 Minn. 565.

227. The supreme court will not consider any

questions involved in the trial court's order deny

ing a new trial, where it appears on the face of

it that the motion for new trial was submitted

without argument by both parties, who consented

that a pro forma order mieht be entered thereon

without examination by the court.—Johnson v.

Howard, 25 Minn. 55s.

223. On an appeal from an order setting aside

the Judgment entered upon a referee's report,

the supreme court cannot consider whether the

facts found justify the conclusions of law, which

is a matter to be determined by the court below

only on motion for new trial, and"the supreme court

on "appeal thereafter.—Griffin v. Jorgenson, 22

Minn. 92.

229. Where proceedings have been lnstitai^o oj

a railroad company, under Gen. St. Minn. 1866,

c. 34, to obtain the right of way over certain

land, and an appeal has been taken from the as

sessment of the commissioners to the district

court, in which their report has been filed, an or

der of such court changing the place of trial is not

within the scope of an appeal from an order of the

court to which it was sent for trial, denying a

new trial.—Lebmicke v. St. Paul, S. & T. F. R.

Co., 19 Minn. 464, (Gil. lot};) Curtis v. Same, 20

Minn. 28, (Gil. 19.)

Errors at former trial.

230. Errors occurring at a trial, where the jury

do not agr<;e, are not available on appeal from a

subsequent trial.—State v. Keckards, 21 Minn.

47.

g. Matters not Avparent of Record.

In general.

231. To entitle a plaintiff in error to a reversal,

the error must appear affirmatively of record, and

cannot be found bv inference or intendment.—Tel

ler v. Bishop, 8 Minn. 226, (Gil. 195.)

232. Where, on appeal, the case does not show

that any operative ruling upon a particular point

was made by the court below, it cannot be consid

ered.—Finley v. Quirk, 9 Minn. 194, (Gil. 179.)

233. Where the right of appellant to return a
■case" served is dependent upon an order of the

court below, as to the terms of which the parties

are not agreed, it is incumbent upon him to pro

duce the order in the record.—Phoenix v. Gard

ner, 13 Minn. 294, (Gil. 272.)

234. An affirmance by a district court of a Judg

ment of a probate court cannot be reversed for

error where it does not appear that all the rec

ords and proceedings on which the decisions of

the probate court and of the district court on ap

peal were founded, or all that are material, have

been returned to the supreme court.—Post v.

Armstrong, 24 S. W. 184, 33 Minn. 478.

235. On appeal from an order adjudging a de

fendant guilty of contempt, an allegation of er

ror in that the court adjudged defendant guilty

without an examination of the facts, or giving

him an opportunity to be heard, cannot be sus

tained unless the fact affirmatively appears from

the record.—Papke v. Papke, 15 N. W. 117, 80

Minn. 260.

Issue of summons or other process.

236. The fact that there is no copy summons

In the return to the supreme court, the clerk

only certifying that the papers therein are true

copies of the originals on file in his office, does

not show that no summons was issued. —Barber v.

Kennedy, 18 Minn. 210, (Gil. 196.)

237. A judgment will not be reversed on appeal

on the ground that the record does not show sum

mons, process, or other proceeding whoreby de

fendant was in court, or any pleadings or issue

between the parties, unless it is made to appear

from tho record brought up that it is a complete

record. Following Davidson v. Farrell, 8 Minn.

258, f Gil. 225. ) -Li boy v. Husby, 28 Minn. 40, 8

N. W. Rep. 903.

238. Where the affidavit upon which a garnishee

summons was issued is not contained in the paper

books returned to the supreme court, no question

of its sufficiency will be considered.—Hinkley v.

St. Anthony Falls Water-Power Co., 9 Minn. 55,

(GIL 44.)

Amendments of pleadings.

239. A refusal to allow an amendment of a

pleading cannot be reviewed on appeal where the

record does not show what amendment was pro

posed.— Schumann v. Mark, 28 N. W. 927, 85

Minn. 379.

240. In an action to recover the price of a horse

sold, defendant asked leave to amend his answer.

The court refused, stating that in the refusal ho

was governed by what counsel for defendant had

said in his opening to the jury. Held, that the

appellate court cannot review the order refusing

leave to amend, unless what was said by the coun

sel is made a part of the case settled for appeal.—

Harris v. Kerr, (Minn.) 35 N. W. 379.

37 Minn. 537.

241. Where an amendment to a complaint, al

lowed at the trial, is not sot forth in the record,

an objection to evidence, on the ground that the

complaint as amended does not state a cause of

action, will not be considered on appeal.—White

v. Bulch, 24 Minn. 264.

Admissions of counsel.

242. An admission of counsel In argument In

the court below, as to the effect and construction

to bo given to a pleading, cannot be considered

on appeal unless made part of the record.—Stew

art v. Cooley, 23 Minn. 347.

243. A statement in the decision of the court

below, that counsel made certain1 admissions in

argument in regard to the effect to be given to a

pleading, is not sufficient to make them matter of

record in the cause.—Stewart v. Cooley, 23 Minn.

347.

Admissibility of evidence not set forth.

244. The supreme court, In the absence of a case

or bill of exceptions, will not examine the ques
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tlon whether or not the evidence supporting the

judgment was properly received and considered.

—Dartnell v. Davidson, 16 Minn. 530, (Oil. 477.)

245. Where the case does not contain all the

evidence, an exception to a question allowed to

be answered, which assumes certain facts to

have been proved, not shown in the record, is not

available.— St. Paul & B. C. R. Co. v. Murphy,

19 Minn. 500, (Gil. 433.)

246. The correctness of a ruling of the court

below upon the admission of documentary evi

dence, offered or introduced, cannot be passed

upon unless such documentary evidence is made

a part of the settled case or bill of exceptions.—

Acker Post No. 21, G. A. K. v. Carver, 23 Minn.

567.

247. Where the exclusion of evidence to which

no exception below has been taken is urged as er

ror, on the ground that, if an exception had been

taken, it would not have obviated the objection,

because no other proof could be offered, the case

must clearly show the existence of that fact, and

not leave it for inference only.—Koehl v. Uaasen,

8 Minn. 26, (Gil. 9.)

Sufficiency of evidence not set forth in

full.

248. The dismissal of an action at the trial for

insufficiency of proof cannot be reviewed on ap

peal where the settled case does not purport to

contnin all the evidence.—Craver v. Christiaa, 21

N. W. 716, 32 Minn. 525.

249. Where the testimony is not preserved, tne

supreme court cannot review a ruling denying

a motion to dismiss on the ground that the plain

tiffs had not established a right to recover.—

Densmore v. Red Wing Lime & Stone Co., (Minn.)

48 N. W. 628; Id. 681.
46 Minn. 54.

250. Where the case dons not present all the ev

idence, the verdiot will not be set aside as against

evidence.—Lynd v. Picket, 7 Minn. 184, (Gil. 12S.)

251. Where the issues in a cause are submitted

to a Jury without question as to the sufficiency

of the evidence, a verdict will not be disturbed

for want of evidence to support it, unless tho re

turn affirmatively knows that it contains all the

evidence.—Hocuin v. Weitherick, 22 Minn. 152.

252. A verdict will not be disturbed by the su

preme court where it does not appear that all the

testimony upon which it was founded is con

tained in the return of the record below.—Butler

v. Fitzpatrick, 21 Minn. 59.

253. Where a case on appeal does not contain

all tho evidence, the objection that the evidence

does not support the verdict will not be consid

ered.—Geer v. Smith. 25 Minn. 472.

254. Where it doss not appear that a case was

settled, or where the record of the case settled

fails to show that it contains all the evidence,

the court will not vacate a judgment on the

ground that the evidence did not warrant the

finding. — Downer v. Foulhuber, 16 Minn. 179,

(Gil. 142.)

255- Where there Is no case or bill of excep

tions, the court will only inquire whether the

Judgment is justified by the facts as found by the

court below.—First Nat. Bank of Mankato v.

Parsons, 19 Minn. 239, (Gil. 246.)

256. Where the return on appeal does not con

tain all the evidence the supreme court will not

disturb the findings of fact, but inquire only if

such findings support the conclusions of law.—

McDerinid v. McGregor, 21 Minn. 111.

257. The findings of fact In a case tried by the

court cannot, in the absence of a case containing

a statement of the evidence, be questioned on ap

peal.—Albee v. Hayden, 25 Minn. 267.

263. Where the record on appeal does not pur

port to contain all the evidence, the objection

that the findings are not sustained by the evi

dence cannot be considered. —Boright v. Spring

field F. & M. Ins. Co., 25 N. W. 796, 34Minn. 352.

259. The judgment of the trial court as to an

issue of fnct cannot be reviewed where the set

tled case on appeal does not purport to contnin

all the testimony pertaining to that issue. —

Brackett v. Cunningham, 47 N. W. 157, 44

Minn. 408.

260. At the trial of an action for damages for

negligence material testimony bearing on the

question of contributory negligence was given

with reference to a map which was presented to

the witnesses. Held that, such map not being

contained in the return on appeal, and the testi

mony referring to it being unintelligible without

it, the question of contributory negligenoe could

not be considered.—Larson v. Northern Pac. R.

Co., 21 N. W. 836, 33 Minn. 20.

261. A judgment for relator in mandamus to

compel a railway to restore a street crossing to

a suitable condition will not be disturbed,when the

record fails to disclose the evidence on which the

findings that relator's plan was suitable and ade

quate is based.—State v. St. Paul, M. &M. Ry. Co.,

(Minn.) 36 N. W. 870.

38 Minn. 246.

262. The formal statement in a bill of excentions

that evidence was introduced on the part of said

plaintiffs and defendants for and against all the is

sues made by the pleading in the cause cannot pre

vail against a positive statement by the judge in

his charge to tho jury that as to a particular issue

there was no evidence.—Day v. Raguet, 14 Minn.

273, (Gil. 203.)

263. Where the certificate of the trial judge to

the record on appeal fails to state that all the

evidence given on the trial has been incorporated

in the settled case, assignments of error referring

to the sufficiency of the evidence to sustain the

verdict cannot be considered; and, after the ar

gument of the appeal, the supreme court will not

permit the certificate to be amended so as to

make it correspond to the facts, as claimed by

appellant. —Anderson v. St Croix Lumber Co.,

(Minn.) 49 N. W. 407.

47 Minn. 24.

Instructions to jury.

264. Where an instruction is given to a jury,

which is only proper in case certain testimony was
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received, the party alleging error must show by

his bill of exceptions that such testimony was not

received.—Day v. Raguet, 14 Minn. 273, (Gil. 203.)

Verdict.

265. The verdict of a Jury as recorded is the

only one of wbich the appellate court can take

cognizance. — Seeman v. Feeuey, 19 Minn. 79,

(Gil. 54. )

Refusal to make further findings.

268. A refusal by the court, after the filing of

its findings and decision, to open the cause and

make other findings of fact, is not ground of

reversal on appeal, where there is no case or

other record of the evidence, and nothing to

show that such further findings, except in so far

as tbey coincide with the findings made, were in

accordance with the facts, or supported by any

proof.—School Dist No. 73 v. Wrabeck, 16 N. W.

493, 31 Minn. 77.

Refusal to open default.

267. On appeal from an order denying a motion

to open a J udgment by default, and for leave to

answer, it appeared that the court below was large

ly influenced in its decision by the findings and

report of a referee referred to in the Judgment,

but not embraced in the record on appeal. Held,

that the order should bo affirmed.—Downs v.

Nourse, 16 N. W. 412, 30 Minn. 552.

Grounds of motion for new trial.

268. The grounds of a motion for a new trial

must appear of record in order to be available on

appeal.—Clark v. C. N. Nelson Lumber Co., 25 N.

W. 628, 34 Minn. 2!)9.

269. Where a new trial is granted by the court,

below upon grounds other than insufficiency of

evidence, the order granting the same will be

presumed correct, unless error affirmatively ap

pears of record.—Nudd v. Borne Insurance Sr.

Banking Co. . 25 Minn. 100.

270. On an appeal from an order denying a mo

tion for a new trial, made on the ground that the

verdict was contrary to the evidence, where the

case does not show that it contains the whole of

the evidence on the issues as to which it is

claimed the verdict is against the evidence, the

order must be affirmed.—Cotterell v. Dill, 12 N.

W. 355, 29 Minn. 114; Koethe v. O'Brien, 19 N.

W. 368, 32 Minn. 78.

271. On appeal from an order denying a motion

for a new trial, made on the ground of newly-

discovered evidence, the record must present the

evidence introduced, as well as that newly dis

covered, so that the effect of the latter can be

determined.—State v. Lautenschlager, 23 Minn.

290.

272. An order denying a motion for a new trial,

made on the ground of newly-discovered evidence,

must be affirmed on appeal, where the settled

case does not purport to contain all the evidence.

—Scofield v. Walrath. 28 N. W. 920. 35 Minn. 356.

Irregularities in judgment.

273. Upon an appeal from a judgment, where

no irregularity appears upon the record, an ob

jection that the Judgment was rendered for too

great a sum, or that it includes costs not properly

taxable, cannot be taken advantage of. To roach

such objections, an appeal from an order deny

ing a motion for new trial for such irregularities

is necessary. — Cnuntv Com'rs Hennepin Coun

ty v. Jones, 18 Minn. "199, (Gil. 162.)

Opinion of court below.

274. Upon appeal from an order granting or re

fusing a motion for a new trial the opinion of the

court below is without influence. The question

will be considered the same as if the motion was

originally made in appellate court—Brazil v. Mo-

ran, 8 Minn. 236, (Gil. 205.)

275. A Judgment will not be reversed on the

ground that the case was trlod on an erroneous

theory, where that fact does not appear from

the record, and can only be inferred from a re

mark in a memorandum accompanying the decis

ion, which is not inconsistent with tho fai t be

ing otherwise. —Pearce v. McGowan, 29 N. W.

176, 35 Minn. 507.

Records of supreme court.

276. The supreme court will not look beyond the

record sent up from court below for error, even

though the fact relied upon appears from its own

records —Caldwell v. Bruggerman, 8 Minn. 2s6,

(GU.262.)

Bat see Thornton t. Webb. 13 Minn. 4BS, (Gil. 467;)
Bippe t. Chicago. D. ft M. R. Co.. 1!8 Minn. 18.

277. Issues of law and fact were framed in an

action in the district court, and the issue of law

was tried, and from the decision in favor of de

fendant thereon plaintiff appealed to the supreme

court. Thereafter plaintiff entered a discontinu

ance of the action in the district court, and served

notice thereof on defendant's attorneys. Held

that, in a subsequent action in which the pendency

of the former action was pleaded as a defense, the

supreme court, on appeal, for the purpose of up

holding the determination of the court below,

would take notice of the fact, appearing by its

own records, that an order of dismissal had been

entered in tho appeal in such previous action be

fore the commencement of the second action.—

Thornton v. Webb, 13 Minn. 498, (Gil. 457. J

278. The fact that the village of Mankato was

entered as a town-site upon proofs of settlement

and occupancy furnished by a certain town site

company, having been spread upon the records of

the supreme court in several cases, the court

will take Judicial notice thereof in another case

in which the fact is material, when such proof

is not properly brought up in tho record.—Vil

lage of Mankato v. Meagher, 17 Minn. 265, (Gil.

243.)

279. Where a cause has previously been be-

iore tho appellate court, it is competent for such

court to refer to the return therein, to ascertain

the charactor of such proceeding.—Rippa v. Chi

cago, D. & M. R. Co., 23 Minn. 18.

h. Objections not Raised Below.

In general.

280. The constitutional provision creati«K vne

supreme court intended it solely as a court of

review, and not to exeroiso original Jurisdiction

except where it was conferred bv law. Ques
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tions, therefore, which hove not been actually

passed upon by the court below, will not be en

tertained except in cases where it is evident that

substantial error has been committed, and ade

quate relief cannot be had in the court below.—

Babcock v. Sanborn. 8 Minn. 141. (Gil. 86.)

881. Mere errors or irregularities in practice,

which do not go to the sufficiency of the com

plaint or jurisdiction of the court, will not be re

viewed when the objection is for the first time

taken in the supreme court, but will bo deemed

to have been waived.— Holmes v. Campbell, 13

Minn. 221, (Gil. 141.)

282. Questions which have not been actually

passed upon by the court below will not be con

sidered on appjul, unless it is evident substan

tial error has been committed.—Washburn v.

Winslow, 16 Minn. 88, (Gil. 19.)

283. Questions not passed upon by the trial court

will not be reviewed on appeal.—Keyes v. Clare,

41 N. W. 453, 40 Minn. 84.

284. Assignments of error to be available on ap

peal must bo founded on objections raised below.

—D. M. Osborne & Co. v. Williams, (Minn.) 35 N.

W. 371.

37 Minn. 507.

285. This court, on appeal, will not determine

Id the first instance, and from the evidence, the

facts of a case in respect to mutters concerning

which no findings have been made by the trial

court.—Smith v. Kipp, (Minn.) 51 N. W. 056.

Necessity of exceptions, and how made

available.

286. Under Comp. St. Minn. c. 61, § 59, allowing

a new trial "for error in law occurring at the trial,

and excepted to by the party, " to enable a party to

take advantage of an error of law, whether in the

admission or exclusion of testimony, or the charg

ing, or refusal to charge, of the court, an excep

tion thereto must be taken. If not so taken, the

objection will be deemed waived. This rule ap

plies both to a bill of exceptions and a case.—Roehl

v. haasen, 8 Minn. 26, (Gil. 9.)

287. A party claiming that only certain questions

can be submitted to the jury must make his objec

tion at the proper time in the court below, and, if

overruled, except to such ruling; otherwise, it

will be deemed to havo been waived.—Davis v.

Smith, 7 Minn. 414, (Gil. 328.)

288. A party, by failing to except to the rulings of

the court on the trial, will be deemed to have

waived his objection thereto.—City of St. Paul v.

Kuby, 8 Minu. 154, (Gil. 125.)

289. To raise a question for review by the su

preme court, an order or decision which consti

tutes a part of the record, and is appealable, need

not be excepted to; but decisions upon matters of

law occurring upon the trial in the progress of a

case must be excepted to, and the exception set

tled.—Ely v. Titus, 14 Minn. 125, (Gil. 93.)

290. Where a case is brought up on a bill of

exceptions, no ruling of the court below will be

reviewed unless proper exception was taken

thereto. —Cogan v. Cook, 22 Minn. 137.

291. Whore ovidence is received by a referee,

subject to objection, to be afterwards ruled up

on, an exception must be taken to the action of

the referee thereon, or it will not be reviewed

on appeal. —Kumler v. Ferguson, 22 Minn. 117.

292. A party objecting to testimony received by

a referee, who is appointed simply to take and

report the evidence, must renew his objection

upon the introduction of the evidence in court,

obtain a ruling upon it there, and have his ex

ception noted ; otherwise, he Is deemed to have

waived his objection.—Gill v. Russell, 23 Minn.

362.

293. An order of dismissal for insufficiency of

evidence, made at the close of plaintiff's case,

cannot be reviewed on motion for new trial, or

appeal from order denying the same, unless an

exception to the ruling was taken. —Stewart v.

Davenport, 23 Minn. 346.

294. Rulings of a referee denying morions to

dismiss ail action, made on the trial before him,

and reserved by consent until the consideration

of the case on the merits, to be reviewed, must

be excepted to and made part of the record by

bill of exceptions or statement of the case.—

Rhoades v. Siman, 24 Minn. 192.

But see Volmar v. Stagerman, Minn. 234.

295. An exception, under Gen. St. Minn 1878, o.

06, § 233, is an objection taken at the trial, and

need not, to authorize a review on appeal, be

taken to an order of dismissal for insufficiency

of evidence, granted after the trial, in a case

taken under advisement.—Volmer v. Stagerman,

25 Minn. 234.

296. Where the grounds of an exception to a rul

ing or decision of the trial court are not stated,

such exception will not be considered, especially

where the objection might have been obviated by

an amendment in that court.—Hooper v. Chicago,

St. P., M. & O. Rv. Co., (Minn.) 33 N. W. 314.

37 Minn. 52.

297. A party specifying the grounds of objec

tion to evidence is confined to them, and cannot

upon review urge other or different grounds why

the same should have been rejected.—Bond v.

Corbett, 2 Minn. 24S, (Gil. 209.)

298. A party making objections and taking ex>

jeptions properly need not abandon a cause in or

der to avail himself of such objections in the ap

pellate court.—Curtis v. Moore, 3 Minn. 29, (GU.

Grounds of action or defense.

299. a complaint in an action set up a cause oi

accion for damages for deceit, and the case was

tried on that theory. Held that, on appeal from

a dismissal of the action, plaintiff could noi

claim to be entitled to a rescission of the con

tract procured by the alleged deceit, as a dis

tinct cuuse of action.—Humphrey v. Merriam, 20

N. VV. 138, 32 Minn. 197.

300. In a suit to recover the price paid for town

bunds sold by defendants, as agents of the town,

plaintiff, having based !iis right to recover on,

the theory that the statute authorizing the bonds

was void, cannot, on appeal, contend to the con
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trary as a reason for a reversal.—Powell v. Heis-

ier, (Minn.) 48 N. W. 411.

45 Minn. 549.

301. On appeal from a judgment for plaintiff in

an action for damages for breach of warranty on

tbc sale of a chattel defendant cannot rely as a

ground of reversal upon a rescission of the con

tract, not appearing from the pleadings to be ad

mitted, nor shown by the evidence.—Thoreson v.

Minneapolis Harvester Works, 18 N. W, 156, 29

Minn. 341. *

302. In an action to recover money alleged to be

due on an express contract, where plaintiff has

shown by a preponderance of evidence the execu

tion of the contract and its performance by him,

a verdict in his favor will not be disturbed on ap

peal on the ground that his testimony shows that

a fraud was "perpetrated on defendant in the per

formance of the contract, where no mention of the

fraud was made by defendant at the trial, and the

court was not requested to charge the effect of the

evidence on this point. — Johnson v. Sherwood,

(Minn.) 47 N. W. 262.

45 Minn. 9.

Jurisdiction of subject-matter.

303. After appeal frcm a justice trial and entry
of Judgment in the district court, it is too late to

object on appeal from the judgment of that court

tliat the amount involved is beyond the jurisdic

tion of the justice.—Lee v. Farrett, 25 Minn. 128.

Jurisdiction of parties—Process and

service.

304. Where, in case of default, judgment was
entered on defective proof of service, the supreme

court will not review such irregular proof until

it has been passed upon by the court below, nor

will it entertain a motion to correct such proof.—

Masterson v. Le Claire, 4 Minn. 163, (Gil. 108.)

On appeal from the district court in an ac

tion of replevin commenced before a justice and

•ppealed thereto, the supreme court will not con-

aider defects in the affidavit upon which the jus

tice issued the writ, where no such objection was

made in the court below.—Goodell v. Ward, 17

Minn. 17, (OIL 1.)

306. on appeal from an order vacating an at-
••rliment, au objection to the writ on account of

•blank therein, which was notmade in thecourt

°6low, will not be considered. —Brown v. Minne
apolis Lumber Co. 25 Minn. 4B1.

307. Where a claimant appears in garnishee pro

ceedings, and is treated throughout the proceed-

ioi> as a party, it cannot be objected on appeal

that there was no formal order making such

*laimant a party.—Williams v. Minneapolis &

8t. L. R. Co., 6 if. W. 445, 27 Minn. 86.

^leadings.

An objection to formal defects in a plead-

»H, "not made before the trial, will not be con

sidered upon appeal, but will be deemed waived.

—Keed v. Pixley, 25 Minn. 482.

389. Where no exception is taken to the ruling of

tVcourt below overruling an objection that the

complaint does not contain facts sufficient to con

stitute a cause of action, and ti .al is had on the

merits and a good cause of action proved, judg

ment will not be reversed on writ of error, even if,

on proper exceptions, the appellate court might

regard the complaint as insufficient.—City of St.

Faul v. Kuby, S Minn. 154, (Gil. 125.)

810. On appeal from judgment by default an ob

jection that the complaint does not state facts

sufficient to constitute a cause of action, made

for the first time in the supreme court, should

not be favored.—Smith v. Dennett, 15 Minn. 81,

(Gil. 59.)

311. An objection on appeal that a complaint

does not state facts sufficient to constitute a cause

of action will not be allowed if the pleadings

can, by the most liberal intendment, be sus

tained.—Fhcenix V. Gardner, 13 Minn. 430, (Gil.

896.)

812. Objections to the sufficiency of a com

plaint, amendable in the discretion of the court,

cannot be urged for the first time on appeal.—

Merriam v. Fine City Lumber Co., 23 Minn. 814.

313. In an action of trespass for the unlawful

construction and operation of a railroad in a pub

lic street in front of plaintiff's lots, and between

such front and the center of the street, the com

plaint describod the lots correctly, and alleged

the trespass to have been committed thereon, but

the ownership in fee to the center of the street

was not averred. It did not appear that defend

ant had been misled by the description of the lucus

inquo. Held, that an objection that the descrip

tion was defective in not averring ownership of

the street, made for the first time in the appellate

court, was unavailing.—Hartz v. St, Paul & S.

C. R. Co., 21 Minn. 358: Spencer v. Same, Id.

362; Wampach v. Same, Id. 304.

814. Objection to a complaint that is so drawn

as to admit proof of express contract to pay a cer

tain sum. or implied promise to pay what goods

were worth, must be taken in the court below by

motion to correct the pleadings, and cannot be

urged for the first time on appeal.—Hewitt v.

Brown, 21 Minn. 163.

315. Where a complaint contains two causes

of action, improperly united, failure to make the

objection in the court below, especially where

the trial has been had on one only, and the evi

dence confined to that, will be deemed a waiver

of the objection.—Gardner v. Kellogg, 23 Minn.

463.

816. In an action by a parent for injuries to a

minor child it cannot be objected after judgment

that the complaint united a claim for loss of serv

ices, or money expended for medical attendance,

with a claim for injuries received, and suffering

of mind and bodv.—City of St. Paul v. Kuby, 8

Minn. 154, (Gil. 125.)

317. The complaint in an action for damages

from the issue of an attachment alleged that it

was issued maliciously, and without probable

cause, but it did not in terms negative the aver

ments of the affidavit to obtain attachment,

which was annexed to the complaint. Held, that

an objection on this ground was not available

when made for the first time on appeal; the only
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objection made at the trial to the complaint hav

ing been a general objection for insufficiency.—

Cochrane vr. Quackenbush, 13 N. W. 154, 29 Minn.

876.

318. The complaint in an action for breach of

warranty was defective in its allegations of

breach of the contract, but evidence was received

without objection showing such breach. Held,

that the defect in the complaint was not avail

able to the defendant on appeal, and that a gen

eral objection to any evidence being received,

made at the commencement of the trial, on the

ground that no cause of action was pleaded, no

specific defect being pointed out, did not serve

the purpose of a specific objection to the evidence

of breach of warranty.—Thoreson v. Minneapolis

Harvester Works, 13 N. W. 156, 29 Minn. 341.

819. Though a complaint In forcible detainer Is

poor, a judgment rendered upon it will not oe sel

aside on objections raised for the first time on ap

peal.—Dorr v. McDonald, (Minn.) 45 N. W. 864.

43 Minn. 458.

320. Where in the court below the case is tried

on the theory that certain matters raised by the

answer are in issue, though no reply was filed, it

will be heard on appeal on the same theory.

Whalon v. Aldrich, 8" Minn. 346, (Gil. 305.)

321. Where a cause has been tried on the

theory that allegations in a pleading are in issue,

the objection on appeal that they are not denied

will be disregarded.—Taylor v. Parker, 17 MinD.

469, (Gil. 447.)

822. An answer set up matter constituting a

counter-claim, but the case was tried, submitted,

and decided upon the theory that such matterwas

not a counter-claim, but was in issue, without a

reply. Held, that the counter-claim would not,

on appeal, be treated us admitted for Jailure to

reply.—Matthews v. Torinus, 22 Minn. 132.

Distinguishing First Nat. Bank v. Kldd, 20 Minn. 234,
(Gil. 218.)

823. Where a demurrer is interposed to a com

plaint upon the ground that it fails to state facts

sufficient to constitute a cause of action, and par

ticular defects are specified therein, the party,

upon appeal, will not be confined to such points,

but may use others, not so specified, in support

of the demurrer.—Monette v. Cratt, 7 Minn. 234,

(Gil. 176.)

324. The failure of a party demurring to a plead

ing to attend and argue the demurrer in the court

below will not prevent his insisting upon his de

murrer upon appeal from an order overruling the

same.—Hall v. Williams, 13 Minn. 260, (Gil. 242.)

Variance.

325. A variance between pleadings and proof

will not be considered on appeal, unless objec

tion on that ground was made in the court be

low.—Washburn v. Winslow, 16 Minn. 83, (Gil.

19.)

326. Objection to mere variance between plead-

ingand proof must be made in the court below.—

Nelson v. Thompson, 23 Minn. 508.

Notice and hearing of motion.

827. Where no objection is icaue in the court

below tc the sufficiency of notice of a motion, or

to the affidavits or papers used on the hearing,

such objection, made for the first time on appeal,

comes too late. —Nudd v. Home Insurance &

Banking Co., 25 Minn. 100

Trial by struck jury.

328. The trial ot an action terminated In a dis

agreement and discharge of the jury. On plain

tiff's motion for a retrial at the same term, the court

ordered that the cause stand continued, unless the

plaintiff should consent to try it to a "struck jury. "

Plaintiff consented in writing, participated in the

selection of such a jury, and tried his case. Held,

that he could not question the regularity of the

order, after verdict.—Bennet v. Syndicate Ins. Co.,

(Minn.) 44 N. W. 794.

43 Minn. 45.

Admission of evidence—Generally.

829. Objections to evidence raised for the first

time in the supreme court on appeal will not be

considered.—Dufolt v. Gorman, 1 Minn. 301, (Gil.

2J4;) Dixon v. Merritt, « Minn. 160, (Gil. 98;) Mc-

Cormick v. Fitch, 14 Minn. 252, (Gil. 1(55;) Bald

win v. Blanchard, 15 Minn. 489, (GiL 403;) Har

rington v. St Paul & S. C. R. Co., 17 Minn. 215,

(Gil. 188.)

330. Where testimony was given, and a finding

made thereon without objection, though the ques

tion was not raised by the pleidings, an objec

tion for the first time in the appellate court

comes too late.—Dufolt v. Gorman, 1 Minn. 301,

(Gil. 284.)

881. Where, on appeal, the appellant insisted

that the pleadings presented a case entitling de

fendant to judgment, but the record showed that

the merits of the case had been gone into ami

passed upon by the jury, the court is bound to

presume that the testimony was sufficient to war

rant the finding, and, in the absence of objec

tions to the admissibility of testimony under the

pleadings, the court will not consider the ques

tion.—Daniels v. Winslow, 2 Minn. 113, (Gil.

93.)

832. Where evidence, not strictly admissible

under the pleadings, is received without objec

tion, and the case is tried on the theory that it

is admissible, the error, where no injustice is

done, is not ground for a new trial, and will be

disregarded in the appellate court.—Lough v.

Thornton, 17 Minn. 258, (Gil. 280.)

833. Questions as to admissibility of evidence

or correctness of the charges of the court will

not bo considered on appeal, unless properly

presented and passed upon by the court below.—

Knauft v. St. Paul, S. & T. F. R. Co., 22 Minn.

173; Wilkin v. Same, Id. 177.

834. Where a party neither objects to improper

testimony, nor moves to strike it out, he cannot

take advantage of it under an exception to the

charge of the court, or after verdict.—Chamberlain

V. Porter, 9 Minn. 260, (Gil. 244.)

885. In an action for breach of warranty on the

sale of a machine, evidence offered by plaintiffs

for the purpose of showing that the machine was

without value was received without objection on

the part of defendant. Held that, notwithstand
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ing sach evidence was of an objectionable char

acter, it should be considered on appeal in sup

port of the verdict.—Thoreson v. Minneapolis

Harvester Works, 13 N. W. 156, 29 Minn. 341.

336. In an action for negligence against defend

ants Jointly, an objection to evidence of negli

gence of one defendant only cannot be taken for

the first time on appeal.—Tierney v. Minneapolis

& St. L. Ry. Co., 23 N. W. 229, 33 Minn. 311.

337. Testimony of an assessor, impeaching his

official affidavit as to the mode of arriving at

the value in the assessment, if not objected to

for incompetency, is entitled to be considered,

and its admission is not ground of reversal on

appeal.—Torinus v. Buckham, 12 N. W. 848. 29

Minn. 128.

338. An objection that a witness for plaintiff,

being her husband, was not competent, cannot

be considered on appeal where objection was not

made at the trial to his competency, but only to

the competency of the testimony proposed to be

given by him.—Coles Shopard, 16 N. W. 153,

30 Minn. 446.

Necessity of specific objection.

339. The grounds upon which testimony is ob

jected to must be specified in the court below,

and additional objections to the admissibility of

such testimonv cannot be urged on appeal.—

Baldwin r. Blancbard, 15 Mian. 489, (Gil. 403.)

840. In an action for moneys loaned, defendant

asked plaintiff a question for the purpose, as

conceded, of eliciting evidence that the loan was

made in a representative capacity. Held, that

he could not on review claim the question was

material and relevant for other purposes.—Bond

v. Corbett. 2 Minn. 248. (Gil. 209. \

841. A general exception to the admission of evi

dence under a complaint containing several causes

of action cannot be sustained if either cause of ac

tion is good.—White v. Harrigan, (Minn.) 43 N.

W. 89.
41 Minn. 414.

342. A general objection to evidence, which

states no ground therefor, will not be considered

on appeal.—State v. Hvde, 6 N. W. 555, 27 Minn.

153; In re Mosseau's Estate, 44 N. W. 193, 42

Minn. 212.

343. A general objection to the reception of books

of account in evidence for the purpose of proving

payment of money is not available on appeal if

the objector asks for their exclusion, on the

ground that, under Pub. St. c. 84, § 76 et seq.,

sacb books are inadmissible for that purpose, but

should so specifically state.—Califf v. Hillhouse,

8 Minn. 311, (Gil. 217.)

344. Where a written instrument is offered in

evidence, which, if genuine, would bo competent,

a party desiring to rely upon an objection that

the signature was not proved should object spe

cifically on that ground at the time of the offer. —

Schwartz v. Germania Life Ins. Co.. 21 Mian. 215.

345. In an action against a railway company to

recover lands npon which it had constructed its

road, and damages, plaintiff, testifying in his

own behalf, was asked a question In complex

form, including several interrogatories, in effect

asking him to state in what way he had been?

damaged by the occupancy of defendant Held,

that a general objection to the whole interroga

tory was not available on appeal, especially as it-

appeared that the answer could not have preju

diced defendant.—Kanne v. Minneapolis & St.

L. Ry. Co., 15 N. W. 871, 30 Minn. 423.

346. Where an objection to the admission of

evidence on the trial was not sufficiently specific

to indicate to the court the particular ground re

lied on, the overruling of the objection cannot be"

insisted on upon appeal on such grounds not dis

closed to the trial court.—Bedal v. Spurr, 22 N.

W. 890, 83 Minn. 207.

847 At the trial of an action against a railway"

company for the destruction of plaintiff's prop

erty by fire, alleged to have been caused by one-

of defendant's engines, an objection by defendant

to evidence, and a motion to strike out the same-

evidence, appeared to be based on the ground*

that the setting of other fires at other times, evea

if by the same engine, could not be proved.

Held, that the point that the identity of the en'

gine had not been shown, not being suggested?

fairly, was not available on appeal.—Nelson v.

Chicago, M. & St. P. Ry. Co., 28 N. W. 215, 35-

Minn. 170.

Sufficiency of evidence—Generally.

348. An objection that the evidence is insuffi

cient to support the verdict must be made in the

first instance in the trial court.—Barker v. Todd,

34 N. W. b95, 37 Minn. 870; Lund v. Anderson, 44

N. W. 6, 42 Minn. 201.

349. An objection that the damages are excess

ive, or that the verdict is not sustained by the

evidence, is not available on appeal, unless it

has been first made and decided in the court be

low, and properly brought up for review.—Spen

cer v. St. Paul & 8. C. R. Co., 22 Minn. 29 ;

Wampach v. Same, 22 Minn. 34.

850. On appeal from a Judgment in an action*

wherein part of the issues were submitted to a-

jury, and the remaining issues were tried by the-

court, if the sufficiency of the evidence to sustain

the verdict was not passed on by the trial court,

it cannot be consideied; but the findings and de

cision made by the court upon the evidence may

be reviewed on such appeal.—Jordan v. Humph

rey, 18 N. W. 450, 31 Minn. 495.

851. The court having submitted an issue of fact

to the jury upon evidence assumed to have been

directed to that fact, and no exception having been

taken, nor any suggestion made that the subject

referred to in the evidence was not shown to be-

identical with the subject in issue, it is too laic,

upon appeal, to assign that as error on the part

of the court.—Wilson v. Minnesota Farmers' MuU-

Fire Ins. Ass'n, 80 N. W. 401, 36 Minn. 112.

Necessity of motion for new trial.

352. Where there has been no n.otion for a new

trial in the court below, the objection that there"

is no evidence to support the veidict cannot be

r-onsidererl on an apncal from the judgment.—

Kelly v. Rogers. 21 Minn. 14C: Byrne v. Min

neapolis & St. L. Ry. Co., 12 K. W. COS, 29
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Minn. 200; Barringer v. Stoltz, 3S N". W. SOS,

39 Minn. 03.

353. The court having ruled upon the sufficien

cy of the evidence on a motion that a verdict be

directed for the defendant, the sufficiency of

the evidence to sustain the verdict may be re

viewed on an appeal from the judgment, al

though no motion for a new trial had been made.

—Hefferen v. Northern Pac. R. Co., 48 N. W.

1, 45 Minn. 471.

854. In an action tried by the court below, with

out a Jury, the question whether the evidence
•was sufficient to sustain the findings may be

raised on appeal, without amotion for a new trial

be'"" mart" —St. Paul, F. 6s M. Ins. Co. v. Allis,

24 Minn. 75.

855. Under Pub. St. Minn. c. 61, S 54, providing

that the report of a referee "stands as the

decision of the court, " and is to be "reviewed in

like manner, " construed in connection with the

statutes relating to the review of judgments of

the district courts on appeal, the supreme court

may review the findings of fact of the referee

where the record contains a proper statement of

the case, although there has been no motion for a

new trial in the lower court.—Cooper v. Brecken-

ridge, 11 Minn. 341, (GiL 241.)

Conduct of trial.

35(5. The fact that the court. In excluding certain

evidence offered by the plaintiff, stated that its

decision must put an end to the defense, will not

excuse defendant from offering any other proper

evidence he may have. It must be offered, and a

decision made thereon, in order to be of any avail

to him.—Zimmerman v. Lamb, 7 Minu. 421, (Oil.

886.)

857. Misconduct of counsel in argument to jury,

to be available to party on appeal, must appear

from the bill of exceptions to have been objected

to and exception taken. —St. Martin v. De9noyer,

1 Minn. 156, (Gil. 131.)

358. The fact that the court, of its own motion,

made objections to improper conduct of counsel,

is sufficient to enable the adverse p:irty to take ad

vantage of such improper conduct, though he did

not himself object at the time.—Knowles v. Van

Gorder, 23 Minn. 197.

Instructions—Generally.

359. An objection to a judge's charge as erro-

noous is not available unless made, ruled upon,

and exc3ption taken in the court below. —Spencer

v St. Paul & S. U. R. Co., 22 Minn. 29.

300. Where no objections or exceptions were

taken to a charge to the jury, objections mado to

it on appeal cauuot bo considered.—State v. Brin,

10 N. W. 406, 30 Minn. 522; Shatto v. Abernethy,

29 N. W. 325, 35 Minn. 53S; Lawrence v. Bucklen,

47 N. W. 055, 45 Minn. 195.

801. n.rror in admitting evidence and charging

on an alleged element of damage, not only submit

ted to by defendant's attorney on the trial, but

made, the subject of several requests to charge,

cannot be availed of on appeal.—Redmond v. St.

Paul. M. & M Rv. Co.. (Minn.) 40 N. W. 64*

89 Minn. 248.

362. In an action against a city for injuries re

sulting from a defective street, the court was,

without objection, allowed to charge the jury

upon the theory and to the effect that sueh cor

poration was bound by its charter to use reason

able diligence to keen such street in good repair.

Held, that the objection, made for the first time

in the supreme court, that there was no evidence

that such street was ever accepted, officially

opened by, or brought under the care or control

of, such city, will not be considered.—Furnell v.

City of St. Paul, 20 Minn. 117, (Gil. 101.)

863. Where no exception was taken to the charge

of the court, alleged errors in the instructions

will not be considered on appeal.—Anderson v.

St Croix Lumber Co., (Minn.; 49 N. W. 407.

47 Minu. 24.

864. The court, by Its Instructions, having In

formed the jury that only certain specified issues

were in controversy, and no exception having been

taken or further instruction requested, it caunot

be claimed on appeal that there were other issues

which ought to have been submitted to the jury.—

Loudy v. Clarke, (Minn.) 48 N. W. 25.

45 Minn. 477.

865. In an action on promissory notes and an

account for goods sold, where the verdict was for

defendant, it appeared to be clear, as a matter

of mathematical calculation, that the jury had

disregarded the claim on the account of nearly

$1,1100, which was undisputed. Held, that a new

trial must be granted. It was not material that

no exception was taken to language in the charge

to the jury which might possibly have misled

them in that respect.— Wyman v. Erickson, 28 N.

W. 240, 85 Minn. 202.

Necessity of specific objection.

36S. A general exception or objection to a

charge will not avail if the charge or decision is

erroneous only in part; the error must be partic

ularly pointed out.—Castner v. The Dr. Franklin,

1 Minn. 73, (Gil. 51.)

867. A general exception to a general charge,

and each and every part thereof, is not available

on appeal. The error must be particularly pointed

out.—Foster v. Berkey, 8 Minn. 851, (Gil. 810.)

868. Upon appeal, only those portions of the

charge, specifically excepted to on the trial in the

court below will be reviewed.—Cole v. Curtis, 16

Minn. 182, (Gil. 161.)

369. A general exception to a charge consisting

of several distinct propositions, most of which

are unobjectionable, is not available on appeaL

—Ferson v. Wilcox, 19 Minn. 449, (Gil. 388.)

370. A general exception to the refusal of the

court to give several separate instructions asked

for, some of which have uo application to the

case, is ineffectual.—Ferson v. Wilcox. 19 Minu.

449, (Gil. 888.)

871. A general exception to the Instructions of

the court on a particular subject is not available

on appeal if a portion of the charge on that sub

ject is correct.—Russell v. St. Paul, M. & M.

Ry. Co., 22 N. W. 379, 33 Miun. 210.
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372. Exceptions to certain "paragraphs" of the

charge to tne Jury are insufficient when much, if

not all, of the matter embraced in each para

graph is unobjectionable, and no particular prop-

ositiou is indicated by ihe exceptions.—Rheiner

t. Union Depot St. Ry. & T. Co., 17 N. W. 279,

SI Minn. 193.

373. In replevin for property levied upon under

execution the issue was as to whether the chattel

mortgage under which plaintiff claimed was exe

cuted in fraud of the mortgagor's creditors. An

exception to a general charge, "so far as relates to

the consideration for said chattel mortgage, and to

the transfer and possession of the three promis

sory notes put in evidence in this cause, to show a

consideration for such mortgage, all and singular

and severally," is sufficiently specific to present

the question of the correctness of the propositions

therein referred to.—Foster v. Berkev, 8 Mian.

351, (GiL 8100

374. In an action of replevin for several items of

property the complaint alleged the value of the

separate items, and the aggregate value of the

whole. These values were insufficiently denied,

and the jury were instructed to rind the value of

the aggregate amount stated in the complaint.

Held, that plaintiff's general exception to the in

struction would not reach an error in computation,

in adding the values of the several items, by which

the aggregate, as stated in the complaint, was too

large.—Dodge v. Chandler, 9 Minn. 97, (GiL 87.)

875. Five distinct requests to charge, separately

numbered, were submitted to the court, who ruled

upon — denying or modifying— each separately.

Counsel "excepted to said refusals and modifica

tions of said instructions, as given. " Held, that

such exception was sufficiently specific, and would

be understood as applying to the ruling on each

proposition.—Schurmeier v. Johnson, 10 Minn.

819, (GiL 230.)

378. At the request of plaintiff the court charged

the Jury upon four separate and distinct proposi

tions, the first two containing only statements of

fact, undisputed, and the other two propositions

of law, conceded as correct. Defendant contend

ed that in considering the last two propositions

the jury had no right to take into account the

facts stated in the first two. Held, that defend

ant, having failed to ask an instruction guarding

against such danger, could not, on appeal, avail

himself of the objection.—Rartson v. First Div.

St. Paul & P. R. Co., 21 Minn. 517.

877. Defendant made four requests to charge,

three of which the court modified and gave, and

the fourth refused, to which defendant excepted

iu these words: "Defendant now excepts to each

and every part of the charge, and also to the re

fusal of the court to give the requests of defend

ant, as requested. " Held, that the exception

tailed to point out which of the charges given

was claimed to bo erroneous, and was thereforo

bad.—Shull v. Raymond, 2a Minn. 66.

375. It scorns that, if "each and every part" of

a charge was erroneous, an exception to "each and

everv part" thereof will be good. Fer Bwiuv, J.

—Shull v. Raymond, 23 Minn. 66.

879. Error cannot be predicated on a misstate

men: by the court in giving its charge of the tes

timony of a witness unless the attention of the

court is specifically called to the mistake, so that

it may be corrected at once.—O'Connor v. Chica

go, M. & St. P. R Co., 6 N. W. 481, 27 Miim. 166.

380. The use of a word in an instruction to the

jury, not inappropriate to express the idea in

tended to be conveyed, if deemed objectionable by

counsel, should be called to the attention of the

court, and the objection is not available on appeal

on a mere general exception.—Evans v. St. Paul

& S. C. R. Co., 16 N. W. 271, 30 Minn. 4a9.

381. Mere obscurity or ambiguity of the lan

guage of the court in an instruction to the jury,

which is correct in a legitimate sense of the lan

guage, is waived if the defect is not specifically

pointed out to the trial court, unless there is

reason for supposing that the jury has actually

and prejudicially been misled.—Holm v. Sand-

berg, 21 N. W. 416, 32 Minn. 427.

882. Indeflniteness of a charge to the jury will

not avail as ground for reversal, unless appel

lant points out the error to the court below, and

asks for more definite instructions.—Hunter v.

Jones, 13 Minn. 807, (Gil. 282.)

383. An objection to an Instruction that it is

too indefinite must specify the defeot.—Gardner v.

Kellogg. 23 Minn. 468; Clapp v. Minneapolis & St.

L. Ry. Co., 29 N. W. 340, 86 Minn. 6.

384. Where a party has any apprehension that

a jury will be misled by tlio geuerality of a

charge, ha should apply to the court for mora

specific instructions: and where there is a bill of

exceptions only containing a portion of the

charge the presumption i3 that instructions were

given sufficiently explicit to prevent misappre

hension.—Connolly v. Davidson, 15 Minn. 519,

(Gil. 428.)

Verdict.

885. An objection that may be made against the

form of a special verdict, which substantially,

but not in positive terms, answers the interroga

tory proposed, is waived by not making it at the

time of the coming in of the Jury.—Manny v.

Griswold, 21 Minn. 506.

336. On appeal from an order refusing a new

trial after a verdict on special questions submit

ted, there being no general verdict, it appeared

that no objection had been made to the form of

the verdict, and that the evidence supported the

special findings. Held that, although there was

no finding on an issue of the statute of limita

tions, the order must be affirmed.—McNally v.

Weld, 14 N. W. 895, 30 Minn. 209.

887. On the retirement of the Jury to deliberate

on their verdict, tho court delivered to them the

record in the case of the justice before whom the

proceeding had been instituted. Held, that an

objection by defendant that this was error as to

a part of such papers was not available on ap

peal, not having been taken at the time, even

though defendant's attorney was ignorant of the

actual character of such papers, as it must be

presumed, in the absence of anything showing

the contrary, that he knew of tne delivery of the

papers to the Jury.—State v. Nichols, 13 N. W.

153, 29 Minn. 357.
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Findings and report of referee.

388. An objection that the record of a cause tried

by a referee does not show an order of reference

.cannot be made for the first time in the appellate

court.—Spencer v. Levering, 8 Minn. 461, (Gil.

410.)

889. Where, in an action tried before a referee,

there are no exceptions nor statement of the case,

the only question the supreme court can consider

on writ of error is whether the facts found justify

the conclusions of law.—Teller v. Bishop, 8 Minn.

226, (Gil. 195.)

390. The objection that the report of a referee is

not specific enough cannot be argued in the ap

pellate court. The remedy is by application to the

court below to send it back to the referee for cor

rection.— Englebrecht v. Rickert, 14 Minn. 140,

(Gil. 108.)

391. Where a judgment entered on the report of

a referee is not warranted by the fact found by

the referee, it may be reversed on appeal, though

no exception was taken in the court below, or case

.or bill of exceptions made.—Burpe v. Van Eman,

11 Minn. 827, (Gil. 231. )

Findings by court.

892. Under Rev. St. c. 71, 8 41, which provides

that the court in rendering a decision shall state

the facts found and conclusions of law separately,

an objection tor non-compliance with the statute

should be presented by bill of exceptions, or a

motion to set aside the judgment.—Minor v. Wil-

loughby, 8 Minn. 225, (Gil. 154.)

393. An objection that a finding of the court is

not sufficiently specific and distinct is waived un

less a motion is made to perfect such finding.—

Smith v. Pendergast, 8 N. W. 978, 3(1 Minn. 818;

•Cummings v. Rogers, 80 N. W. 892, 36 Minn. 817.

394. A judgment on findings of faot by the

court will not be reversed on appeal where the

facts found justify the judgment, and appellant

■did not ask for a finding on other factB, or a more

specific statement of the facts found.—Bradford

v. Bedbury, 16 N. W. 864, 81 Minn. 163.

895. The objection that the decision of the trial

court is not supported by the evidence may be

made in the supreme court on appeal.—Nelson

v. Central Land Co., 29 N. W. 121, 35 Minn. 408.

396. Where defendant moves, after judgment,

for an amendment of the findings of the court on

a material issue, without objection by plaintiff,

he cannot, after motion for a new trial based on

the supplemental finding, object, on appeal, to

the amendment of the findings as unauthorized.

—Conklin v. Hinds, 16 Minn. 457, (Gil. 411.)

Motion for new trial.

897. The appellant, on an appeal from an order

granting a new trial, cannot, for the first time,

object that the notice of the motion did not specify

any grounds for it Chesleyv. Mississippi & R.

R Boom Co., (Minn.) 38 N. W. 769.

39 Minn. 83.

Assessment of damages or taxation of

costs.

80S. Where, on appeal from a judgment by de

fault, it cppears that the questions of assessment

of dam iges or taxation of costs have not beet

actually passed upon by the court below, the

supreme court will not review such matters.

Emmett, C. J., dissenting.—Babcock v. Sanborn,

3 Minn. 141, (Gil. 86;) Milwain v. Sanford, 3

Minn. 147, (Gil. 93;) Willoughby v. Stantor

3 Minn. 150, (Gil. 94:1 Slaughter v. Nininger, 3

Minn. 150, (Gil. 95;) Daniels v. Bradley, 4 Minn.

158, (Gil. 105;) Daniels v. Harris, 4 Minn. 169,

(Gil. 114;) Daniels v. Allen, 4 Minn. 170, (Gil.

115;) Daniels v. Wainwright, 4 Mina 171, (Gil.

116.)

Babcock v. Sanborn. 8 Minn. 141. (Oil. 80.) and cases
following, tt, are overruled, and the dissenting opinion
of Emmett. C. J., approved. In Beynolds v. La Crosse A
Minn. Packet Co.. 10 Minn. 178. (Oil. 144.)

399. Where an answer has been withdrawn,

and the damages assessed by the court, and judg

ment directed, a motion before the same judge to

correct the assessment is a useless form, and un

necessary to give the right of appeal.—Kent v.

Bown, 8 Miun. 847, (Gil. 246.)

400. On appeal from a final judgment entered by

the clerk upon default, the supreme court will

correct errors by the clerk in making up the dam

ages for judgment, although there was no applica

tion to the court below to make such corrections.

Babcock v. Sanborn, 3 Minn. 141, (Gil. 86,) over

ruled.—Reynolds v. La Crosse & Minn. Packet Co.,

10 Minn. 178, (GiL 144.)

401. Where, on appeal to the supreme court, the

paper book contains only the pleadings, and no

part of the evidence and proceedings in the court

below, and there is nothing in the amount of the

verdict to authorize any such inference, the court

will not sustain an objection that damages were

granted, other than those properly allowable.—

Andrews v. Stone, 10 Minn. 72, (Gil. 52.)

402. Where the record fails to show that the

court below has passed upon the question, the

supreme court will not review an adjustment of

costs.—Kent v. Bown, 3 Minn. 347, (Gil. 246.)

403. Alleged errors in the taxation of costs

will not be considered in the supreme court,

where no application to correct them was made

to the court below.—Hurd v. Simonton, 10 Minn.

423, (Gil. 340;) Fay v. Davidson, 13 Minn.

298, (Gil. 275;) Barry v. McGrade, 14 Minn.

280, (Gil. 2140 Jensen v. Crevier, 23 N. W.

541, 33 Minn. 372; Coles v. Berryhill. 33 N. W.

213, 37 Minn. 56; Stevens v. McMillan, 35 N.

W. 372, 37 Minn. 509.

Irregularities in entering judgment.

404. The validity of a judgment entered by the

clerk of the district court without any order of the

court therefor, and without the express authority

of the statute, will not be considered upon an ap

peal from the judgment; no remedy having been

sought in that court.—Oldenberg v. Devine,

(Minn.) 42 N. W. S8.

40 Minn. 409.

405. Where a judgment Is entered by the clerk,

without any order of the court, the question

whether it is authorized by the verdict will not be

considered on appeal, unless application has been

first made to the court in whicn it was enterea to

correct or vacate the judgment.—Scott v. Minne
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apolis, St. P. & S. S. M. Ry. Co., (Minn.) 43 N. W.

966.

42 Minn. 179.

406. Irregularities of the clerk below in entering

judgment while there is a stay of proceedings, or

in inserting in it a provision not authorized by the

direction or order for judgment, must be passed

on by the court below before the appellate court

will consider them.—Lundberg v. Single Men's

Endowment Ass'n. (Minn.) 43 N. W. 31H.
41 Minn. 608.

L Presumptions.

Jurisdiction.

407. Where the record fails to show affirmatively

iat the district court did not get jurisdiction of a

case appealed from the county commissioners, it

will be presumed in favor of the jurisdiction that

it was properly obtained.—Uemstead v. Cargill,

(Minn.) 43 N. W. 686.

46 Minn. 141.

Parties—Service of process.

408. In an action in ajus'ce's court against

two defendants on a promissory note only one of

them was served with process, and judgment was

rendered against him. The complaint being

oral, it did not appear whether the promise was

joint only or joint and several. Held, that on ap

peal it would be presumed, nothing appearing to

the contrary, that defendants' liability on the

note was several.—Tune v. Sweeney, 25 N. W.

628, 34 Minn. 295.

409. Where proof of personal service, appear

ing in the record of a Judgment of a court of gen

eral jurisdiction, entered on default, is defective,

it will be presumed, in the absence of evidence

to the contrary, that sufficient proof of service

was given at the time of the entrv of the judg

ment. Gemmell v. Rice, 13 Minn. 400, (Gil. 371.)

followed. —Skillnian v. Greenwood, 15 Minn. 102,

(GiL 77.)

Bat see. to the contrary, overruling Gemmell v. Bice, on
this point. Barber ▼. Morris. 33 N. W. f.ei. 37 Minn. 194.

Issue of attachment.

410. Where nothing appears in the case to show

when a writ of attachment issued, it will be pre

sumed to have been issued at a proper time.—

Blake v. Sherman, 12 Minn. 420, (Gil. 805.)

Pleadings—Issues.

411. Where the insufficiency of a complaint is

urged for the first time on appeal, every intend

ment in Us favor will be allowed.— Drake v.

Barton, 18 Minn. 462, (Gil. 414.)

412. The court cannot presume that defects in

the allegations of a complaint were supplied by

proof at the trial, when the record shows that its

absence was brought to the attention of the court

below by a motion for nonsuit on account of its

absence, which was denied, and a subsequent

motion on the same ground in arrest of judgment,

which was granted.—Wentworth v. Wentworth,

2 Minn. 277, (Gil. 238.)

413. Where pleadings are defective, but it ap

pears from the record that on the trial bolow the

full merits of the case were passed upon by the

jury, in the absence of any objection taken and

resorved at the trial, it will be presumed that

the testimony justifies the verdict, whether prop

erly admissible under the pleadings or not; and,

if the complaint alone is sufficient to sustain the

verdict, other defects are cured by the verdict

—Daniels v. Winslow, 2 Minn. 118, (Gil. 93.)

414. Proper pleadings will be presumed to have

been filed, and all the proceedings in the court be

low to have been regular, unless the record on ap

peal or writ of error shows the contrary. The

mere fact that they are not contained in the paper

book is not sufficient.—Davidson v. Farrell, 8 Minn.

258, (Gil. 225.)

415. Where allegations are, by consent, mani

festly litigated at the trial as though they were

put in issue by the written pleadings, they will be

treated, on appeal, as though in issue.—Clark v.

City of Austin, (Minn.) 88 N. VV 615.

38 Minn. 487.

416. It will be presumed, in the absence of any

thing to the contrary, that the parties volunta

rily consented to try all issues covered by the

findings of the court, although not within the

pleadings.—Salisbury v. Bartleson, 40 N. W. 265,

39 Minn. 365; Baker v. Byerly, 42 N. W. 895, 40

Minn. 489; St. Paul & N. P. Ry. Co. v. Bradbury,

44 N. W. I, 42 Minn. 222.

417. Where the evidence from which a finding

was made is not before the court on appeal, it will

act upon the presumption that the evidence was in

accordance with the pleadings, and that no facts

were proved which were not justified by the issues.

—Sumner v. Sawtelle. 8 Minn. 809, (Gil. 272.)

418. When none of the proceedings at a trial are

returned, it will not be presumed that findings are

improper because some of them are outside of the

issues raised by the pleadings.—Wyvell v. Jones,

(Minn.) 33 N. W. 43.

87 Minn. 68.

Distinguishing City of Winona V.Minnesota Ry. Const.
Co.. li N. W. 7»5, 8 N. W. 148, 27 Minn. 415, 427.

Admissibility of evidence.

419. When a judgment without the roll would be

inadmissible in evidence, but admissible if the roll

were read, and the bill of exceptions does not

show whether the roll was read or not, it will be

presumed that it was read.—Blackman v. Wheaton.

13 Minn. 826, (Gil. 299.)

420. Evidence offered for two purposes, compe

tent for only one of such purposes, and received,

will be presumed on appeal to have been admit

ted for the proper purpose only, unless the con

trary affirmatively appears.—Van Brunt v.

Greaves, 19 N. W. 345, 32 Minn. 68.

Sufficiency of evidence.

421. Unless the record, or the bill of exceptions

or statement of the case, purports to set forth

all the evidence taken, questions as to the suffi

ciency of the evidence to support the findings,

Vfidict, or instructions will not be considered,

but the evidence will be presumed to have been

been sufficient.—Lynd v. Picket, 7 Minn. 1S4,

(Gil. 128;) Barnsback v. Reiner, 8 Minn. 59,

(Gil. 37:) Dorman v. Ames, 12 Minn. 451, (Gil.

347;) Cowley v. Davidson, 13 Miun. 92, (Gil.
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86;) "Warner v. Myrick, 16 'Minn. 91, (Gil. 81:)

Jaspers v. Lano, 17 Minn. 296, (Gil. 273;) Lake

Superior & M. R. Co. v. Greve, 17 Minn. 322,

(Gil. 299;) Young v. Young, 18 Minn. 90, (Gil.

72;) Daly v. Proetz, 20 Minn. 411, (Gil. 303;)

Brown v. Gurney, 20 Minn. 527, (Gil. 473;)

Butler v. Fitzpatrick, 21 Minn. 59; Dickerman

v. Ashton, 21 Minn. 538; Plummer v. Mold, 22

Minn. 15; Trogden v. Winona & St. P. R. Co.,

22 Minn. 198; Anderson v. Morrison, 22 Minn.

274; Kohn v. Tedford, 48 N. W. 686, 46 Minn.

146.

422. On appeal heard upon a bill of exceptions,

and not upon a ease containing a full report of the

evidence, it cannot be presumed that the evidence

was insufficient to warrant the verdict or instruc

tions of the court.—Rau v. Minnesota Val. R. Co.,

18 Minn. 442, (Gil. 407.)

423. Unless the case settled for the purpose of

a motion for a new trial shows in the body of it,

or in the certificate of allowance, that it con

tains all the evidence on the issue as to which it

is objected that the evidence Is not sufficient to

sustain the verdict; the court will presume that

thero was other evidence sufficient to Justify the

finding.—Henry v. Hinman, 21 Minn. 378; St.

Paul Harvester Co. v. Langin, 23 Minn. 462.

Overruled In Cheoley v. Mississippi A R. R. Boom Co.,
38 N. W. 771, Si) Minn. 83. And see Mead v. Billings. 42 N.
W. 47-', 40 Minn. 605.

424. On an appeal from an order granting anew

trial for insufficiency of the evidence, if the set

tled case does not show that it contains all the

evidence, it will not be presumed that the pre

ponderance of evidence was manifestly and pal

pably in favor ot the verdict, so as to Justify a

reversal of the order. Henry v. Hinman, 21 Minn.

878, overruled.—Chesley v. Mississippi & R. R.

Boom Co., 38 N. W. 7fi9, 89 Minn. 63; Mead v.

Billings, 42 N. W. 472, 40 Minn. 505.

42"). in an action on a quantum meruit for work

done by plaintiff for defendant, the answer set up

a special contract by which the amount of plain

tiff's compensation was to be fixed by defendant

after the performance of the work, at such sum as

defendant should deem proper, but there was no

allegation in the answer that defendant fixed the

amount of plaintiff's compensation. The court

found that after the "services were performed, and

before the action was brought, the defendant de

termined and fixed upon the sum of $2.50 per day

as the amount of plaintiff's compensation. " Held,

on an appeal heard only on the pleadings and decis

ion of the trial court, that it would be presumed

that such finding was sustained by evidence intro

duced without objection.—Butler v. Winona Mill

Co., 9 N. W. 697, 28 Minn. 205.

426. When the evidence used on a hearing by

stipulation is not preserved on the record, it will

be presumed that the fact embraced in the finding

was properly litigated, and sustained by competent

testimony.— Olson v. St. FauL M. & M. Ry. Co.,

(Minn.) 38 N. W. 490.
38 Minn. 479.

427. Where there is no case, or bill of excep

tions, it will be presumed that there was evi

dence introduced on the trial by consent sufficient

to support material findings of fact, though not

-'mbraced within the issues made by the plead

ings.—Deiber v. Loehr, (Minn.) 47 N. W. 50.

44 Minn. 451.

42S. Where the facts in the record show the

making and delivery of a promissory note, the

payee Is presumptively the owner and holder, and

its naked possession by a third person is presump

tively the possession of such owner.—Hayward v.

Grant, 18 Minn. 165, (Gil. 154.)

429. A revenue stamp is no part of a note, so

that the fact that the copy set out in the settled

case bas no stamp does not show that it was not

stamped, and the presumption is that it was duly

stamped.—Owsley v. Greenwood, 18 Minn. 429,

(Gil. 386.)

430. From the record and a supplementary stipu

lation by the parties on appeal in an action which

was, in effect, for specific performance of a con

tract to convey land, It appeared that the agree

ment to convey was oral, and it was not affirm

atively shown that plaintiff had paid the consid

eration money, or entered into possession of the

land, or made any improvements or expenditures

upon it, on the faith of such oral agreement.

Held, that it would not be presumed that the

court below erred in dismissing the action for

insufficiency of the proof.—Piper v. Packer, 20

Minn. 274, (Gil. 245.)

431. Where a cause is dismissed at the close of

the plaintiff's case, it is to be assumed that the

evidence offered on his behalf proved all that it

tended to prove.—Warner v. Rogers, 23 Minn.

34.

482. Where a case has been certified by the trial

court as containing all the material evidence, it

will not be presumed that there was other evi

dence which could have affected the result of the

trial.—Relff v. Bakkon, (Minn.) 81 N. W. 848.
86 Minn. 338.

Instructions.

433. An instruction upon all the facts, if ab

stractly correctj will be presumed to have been

properly given in the absence of the detailed tes

timony in the bill of exceptions.—Desnoyer v.

L'Hereux, 1 Minn. 17, (Gil. 1.)

434. Where an instruction, susceptible of two

meanings, one correct in point of law, and the

other erroneous, is given, unless the attention

of the court is culled to the ambiguity without

avail, the instruction will be presumed to have

been given and received upou the theory that

would make it correct.—Siebert v. Leonard, 21

Minn. 442; Erd v. City of St. Paul, 22 Minn.

443.

435. Where an Instruction, taken literally,

would have a tendency to mislead the jury, but

would be rendered unobjectionable by further

instructions, if the charge is not set forth in full

in the bill of exceptions it will be presumed that

such further instructions were given.—Cogley v.

Cushman, 16 Minn. 397, (Gil. 354.)

436. Where a party presented certain requests

to charge the jury, which were denied, and the

record on appeal set out only a portion of the

charge as given, it mast be presumed that the

jury were properly instructed in regard to the
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matters referred to In such requests.—Btearns v.

Johnson, 17 Minn. 142, (Gil. lie.)

Verdict.

437. Where the jury disallows one of two Items,

and allows the other, and there is evidence in

the case sufficient to justify the disallowance of

one of such items, it will be presumed, on ap

peal, that the item disallowed was that to which

the evidence was applicable.—Newell v. Houl-

tm. 23 Minn. 19.

438. Where several alleged causes of action are

submitted to a jury without objection, a general

verdict for plaintiff will not be presumed on ap

peal to have been rendered upon one of such

causes of action, unsupported by the evidence,

but will be deemed to rest upon those only which

were sufficientlv proved. —Peevy v. Schulenburg-

Boeckeler Lumber Co., 21 N. W. 844, 33 Minn. 45.

439. On appeal from a judgment ordered on a

special verdict in connection with a general ver

dict, if the record fails to disclose the nature of

the special findings, and is not certified to con

tain all the evidence, it must be presumed that

the special findings supported the general ver

dict and authorized the judgment.—Dempsey v.

Cogswell, 12 N. W. 148, 29 Minn. 100.

Irregularities affecting judgment.

440. It will be presumed, after Judgment, if

necessary to its validity, that the referee in the

cause was dulv sworn.—Young v. YouDg, 18 Minn.

90, (Gil. 72.)

441. The presumption of validity of a judgment

of a court of general jurisdiction is not overcome

by showing that the Judgment roll is defective,

or that some of the papers which should prop

erly constitute a part of it are wanting.—Herrick

v. Butler, 14 S. W. 794, 30 Minn. 15*5.

j. Discretion of Trial Court.

In general.

442. Where an application is addressed to the

discretion of the court below, a failure to com

ply with its rules governing such applications

miy be disregarded in its discretion, and such

action by it is final. —Sheldon v. Risedorph, 23

Minn. 518.

Amendments, etc.

443. Applications for leave to amend pleadings

are addressed to the discretion of the trial court,

and its action cannot be reviewed except for

abuse of discretion. — Fowler v. Atkinson, 5

Minn. 505, (Gil. 399:) Morrison v. Lovejoy, 6

Minn. 319, (Oil. 224;) Brazil v. Moran. 8 Minn.

236, (Gil. 205;) Butler v. Paine, 8 Minn. 324,

l Gil. 284;) White v. Culver, 10 Minn. 192, (Gil.

155.)
The decision in Fowler v. Atkinson. 5 Minn. 505, (Oil.

3*&.t wan mollified, on rebparing, as to the right to re
new upon writ of error. Fowler v. Atkinson, 6 Minn. 578,

(GU. 413.)

444. It is in the discretion of the trial court to

amend the record in respect to the plaintiff's name ;

and. if there be no suggestion that the defendant

was misled, the supreme court of Minnesota would

V.lM.DIG.—4

not review its action.—McEvoy v. Bock, (Minn.) 34

N. W. 740.

87 Minn. 402.

445. The allowing of an amendment to a pleading

at the trial is within the discretion of the court,

and no prejudice being shown none will be pre

sumed.—D. M. Osborne & Co. v. Williams, (Minn.)

35 N. W. 371.
87 Minn. 507.

Motions in regard to pleadings.

446. A motion to make a pleading more definite

and certain is addressed to the discretion of the

court, and will not be reviewed where no abuse of

such discretion is shown.—Cathcart v. Peck, 11

Minn. 45, (GiL 24.)

447. A motion to compel a party to elect as to

which count in a pleading he will rely upon, or

to strike out an alleged second statement of a

cause of action, is addressed to the discretion of

the court, aDd not reviewable, except for abuse.

—Hawley v. WilkiDson, 18 Minn. 525, (Gil. 468.)

448. The exercise of discretion of the court be

low in granting or refusing a motion to make al

legations in a complaint more definite and cer

tain will not be reversed on appeal where the

substantial rights of defendant on the merits are

not affected bv the decision.—Madden v. Minne

apolis & St. L. Ry. Co., 16 N. W. 203, 30 Minn.

453; Lehnerttz v. Same, 17 N. W. 376, 31 Minn.

219.

Change of venue.

449. The granting of a change of venue for con

venience of witnesses is in the discretion of the

trial court, and will not be disturbed on appeal un

less a clear abuse of discretion is shown.—Wilson

v. Richards, 9 N. W. 872, 28 Minn. 337.

Continuance.

450. An application for continuance of a case on

trial before areferee is addressed to his discretion,

and a refusal will not be reviewed except for abuse

of discretion.—Allis v. Day, 14 Minn. 516, (GU.

451. What affidavits may be read, in what or-

ler, and whether a continuance will be granted

to give a party opportunity to procure further

proof in the hearing of motions in the district

;ourt, are matters of practice, discretionary with

that court, not reviewable unless the party com

plaining is deprived of a reasonable opportu

nity of being heard.—Carson v. Getchell, 23 Minn.

Dismissal of action.

452. In an action against husband and wife,

plaintiff, for the purpose of making the wife a

competent witness in his behalf, moved to be al

lowed to dismiss the action as to the husband.

The motion was denied on the ground that the

husband was a necessary party to the action;

but, on reconsideration of this ruling, on motion

for a new trial, the court considered that the mo

tion should have been granted, and therefore

granted a new trial. Held that, although a re

fusal of the motion to dismiss, if in the exercise

of the discretion of the court, could not have

been deemed erroneous, a refusal without the
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exercise of such discretion was error; the reason

for the refusal being wrong.—Leonard v. Green,

16 N. W. 399, 30 Minn. 496.

Conduct of trial.

453. Under Gen. St Minn. 1878, o. 66, g 827,

providing that unless the court, for special rea

sons, otherwise directs, the plaintiff shall open

the case, and produce his evidence, and shall

conclude tho argument to the jury, the order of

trial is, to some extent, In the discretion of the

court; and a Judgment will not be reversed on

appeal for an alleged error in that respect, unless

there was an abuse of discretion, and there ap

pear grounds for believing that the appellant

was injured thereby.—Paine v. Smith, 34 N. W.

805, 33 Minn. 495

454. The order of proof, and allowing the re-ex-

aminatiou in chief of witnesses, is discretionary

with the trial court, and its rulings are not review

able except for abuse of discretion. — Lynd v.

Picket, 7 Minn. 184. (Gil. 128.)

455. The order of proof in the trial of a cause

is a matter of discretion with the trial court, re

viewable only for abuse.—Beaulieu v. Parsons,

2 Minn. 37, (Gil. 20:) Woodbury v. Larued, 5

Minn. 339, (Gil. 271;) Groff v. Ramsay, 19

Minn. 44, (Gil. 24;) Griffiths v. Wolfram, 22

Minn. 185.

456. So, also, as to granting or refusing a par

ty the privilege of reopening his case after rest

ing.—Beaulieu v. Parsons, 2 Minn. 37, (Gil. 20;)

Foster v. Berkey, 8 Minn. 351, (Gil. 310;) Cran-

dall v. Mcllrath, 24 Minn. 127.

■157. Allowing leading questions to be put to a

witness is matter discretionary with the trial

court, which will not be reviewed on appeal where

it is not apparent that gross injustice resulted

from such mode of examination.—Tapley v. Tap-

ley, 10 Minn. 448, (Gil. 860.)

458. The refusal of the court to recall a witness

is not an abuse of discretion where it appears

that the witness had testified that he knew noth

ing further than what he had already stated, and

no oversight of counsel or misrecol lection or for-

getfulness of the witness is suggested as a rea

son for recalling him.—Merriam v. Ames, 4 N.

W. 620, 26 Minn. 384.

459. The sufficiency of notice to produce a writ

ten instrument, as a condition precedent to second

ary evidence of its contents, is a preliminary ques

tion, addressed to tho discretion of the court, and

will not be reviewed where no injury is apparent.

—City of Winona v. Huff. 11 Minn. 119, (Gil. 75.)

460. In determining on appeal the sufficiency

of the foundation laid for secondary evidence of

the contents of an instrument, the supreme court

will not confine itself to the evidence received
prior to the admission of such secondary evi

dence; but it will look to all the evidence in the

case for facts sufficient to authorize the intro

duction of such secondary evidence.—Uroff v.

Ramsey, 19 Minn. 44, (Gil. 24.;

461. Where improper testimony has been admit

ted without objection, and the court, upon the

ground that the same is proper, and not that the

.refusal is an exercise of the discretionary powers,

refuses to instruct the jury not to consider the

same, such refusal is error.—Russell v. Sehur-

meier, 9 Minn. 28, (Gil. 16.)

462. Where Improper evidence is admitted with

out objection, though there was an opportunity

to object when it was offered, it is in the discre

tion of the trial court to strike out such evidence

on a motion subsequently made. Following State

v. Johnson, 23 Minn. 569.—Wilson v. Northern

Pac. R. Co., 3 N. W. 333, 26 Minn. 278.

Granting new trial.

463. The granting of a new trial Is discretion

ary, and is not reviewable.—Dufolt v. Gorman,

1 Minn. 301, (Gil. 234. )

404. An order granting a new trial can be re

versed only when it appears that there is no

ground upon which it can be sustained.—Marsh

v. Webber, 13 Minn. 109, (Gil. 99:) Adams v.

Hastings & D. R. Co., 18 Minn. 200, (Gil. 236.)

465. An order denying defendants' motion for

a new trial, made on the ground of surprise,

will not be disturbed on appeal, where it ap

pears that the case had been twice continued on

defendants' motion, it not appearing that the

court abused its discretion. —Fetters v. Balch, 7

N. W. 688, 27 Minn. 357.

466. A motion for a new trial, on the ground

that the jury were improperly and unfairly in

fluenced by counsel, is largely addressed to tho

discretion of the court.—Knowles v. Van Oorder,

23 Minn. 197.

467. Whether Improper remarks in the presence

of the jury are such as are calculated to prejudice

the case is to be determined, ordinarily, by the

trial court; and an order granting or refusing a

new trial for such cause will not be disturbed on

appeal, except in case of clear abuse of discre

tion.— Watson v. St. Paul City Ry. Co., 43 N. W.

904, 42 Minn. 46; Olson v. Gjertsen, 44 N. W. 306,

42 Minn. 407.

468. Tho exercise of the discretion of the trial

court in refusing a new trial, asked for because

of misconduct of counsel, where it is not appar

ent that defendant was prejudiced by tho alleged

misconduct, is not ground for reversal on appeal.

—Loucks v. Chicago, M. & St. P. Ry. Co., IS N.

W. 651, 31 Minn. 526.

469. To warrant the reversal of an order of a
trial court granting a new trial for apprehended

misconception on the part of the jury of an In

struction on the law of the case, a clear case of

error or abuse of d iscretion is required.—Fairchild

v. Rogers, 20 N. W. 191, 32 Minn. 269; Demueles

v. St. Paul & N. P. Ry. Co.. 46 N. W. 912, 44

Minn. 436.

470. The granting of a new trial, upon the

ground of misconduct of the jury, is in the sound

discretion of the court, and the action of the

court below will not be disturbed, unless its

discretion has been clearly abused.—Hewitt v.

Pioneer Press Co., 23 Minn. 178.

471. On motion for a new trial on the ground of

surprise occurring at the trial, and for newly-

discovered evidence the affidavit of surprise was
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fully negatived by the counter-affidavit, and the

affidavit as to the newly-discovered evidence did

not show clearly and explicitly that such evi

dence was not known to the party in season for

the trial, and did not show any diligence on his

part in making any effort to obtain it. Held, that

an order denying the motion should be affirmed

on appeal. —"Wintermute v. Btinson, 19 Minn.

394, (OH. 340.)

472. An order denying a motion for a now trial,

made on the ground of newly discovered evidence,

will not be disturbed on appeal, unless there has

been a clear abuse of discretion bythe trial court.

—Lampsen v. Brander, 11 N. W. 94, 28 Minn. 526:

EMridee v. Minneapolis & St. L. Ry. Co., 20 N.

W. 151, 32 Minn. 253; Peterson v. Faust, 14 N.

W. 64, 30 Minn. 22.

473. As a motion for a new trial on the ground

of excessive damages appeals, in a measure, to

the discretion of the trial court, the question on

appeal from an order granting such a motion is

not precisely that presented to the trial court on

the motion, but rather whether it clearly appears

that that court, in granting the order, abused its

sound discretion in failing to exercise a sound,

practical judgment upon all the relevant facts

before it.—Pratt v. Pioneer Press Co., 18 N. W.

836, 20 N. W. 87, 32 MiDU. 217.

Setting aside judgment.

474. An order vacating an order for Judgment

pro confesso, on defendant's failure to answer,

and allowing him to answer, is matter of dis

cretion, and will not be reviewed by an appellate

court. —Perrin v. Oliver, 1 Minn. 202, (Gil. 170.)

475. An application under Comp. St. Minn. c.

GO, f 94, to be relieved from a judgment on the

ground that it was taken against the party

through his mistake, inadvertence, surprise, or

excusable neglect, is addressed to the discretion

of the court, and the decision thereon cannot be

appealed from, unless an appeal is clearly au

thorized by statute; and such an appeal was not

authorized by Comp. St. c. 71, § 11, subd. 4, al

lowing an appeal from an order granting or re

fusing a new trial.—Myrick v. Pierce, 5 Minn.

65, (GU. 47:1 Groh v. Bassett. 7 Minn. 325,

(Gil. 254;) Merritt v. Putnam, 7 Minn. 493, (Gil.

399;) Jorgenson v. Boehmer. 9 Minn. 181, (Gil.

166;) Barker v. Keith, 11 Minn. 65, (GU. 37.)

476. An order of the district court setting aside

• judgment by default, and allowing the defend

ant to come in and answer within the period pre

scribed by Pub. St. Minn. c. 60, § 94, is the exer

cise of a discretionary power, which will not be

reviewed, where no abuse of discretion appears.—

Whitcomb v. Schafer, 11 Minn. 232, (Gil. 153.)

*77. Opeiiing a judgment and granting leave to

a defendant to answer within a year, under Gen.

St. Minn. 18B6. o. 66, g 51, (Gen. St. 1878, c. 66, §

105,) is discretionary with the trial court, and

its action will not be reversed except for abuse

of discretion.—Washburn v. Sharpe, 15 Minn.

63, (Gil. 43:) Woods v. Woods, 16 Minn. 81,

(Gil. 69;) Reagan v. Madden, 17 Minn. 402,

(GU. 378.)

478. So also, an order denying such a motion

will not be reversed on appeal where there was

no abuse of discretion bv the court below.—

Frasier v. Williams, 15 Minn. 288. (Gil. 219;)

Smith v. Harmon, 20 N. W. 238, 32 Minn. 312;

Sandberg v. Berg, 28 N. W. 255, 35 Minn. 212.

479 . An order of the trial court opening a default

and extending the time to answer will not be dis

turbed on appeal except for an abuse of discretion.

—Bridgman v. Dambly, (Minn.) 43 N. W. 482.

41 Minn. 526.

480. Where the court below, in the exercise of

its discretion, grants leave to defendant to an

swer, its order will cot be reversed ontheground

that the proposed answer is insufficient, unless the

insufficiency is such that the answer would, if

served in time, have been struck out on motion.

—Sheldon v. Risodorph, 23 Minn. 518.

481. An order relieving a garnishee from a de

fault is matter of discretion with the court below,

and will not be reviewed where no abuse of such

discretion is shown.—Goodrich v. Hopkins, 10

Minn. 162, (Gil. 130.)

Awarding costs.

482. The action of the court in allowing or disal

lowing costs is not reviewable unless an abuse of

discretion is Bhown.—Turner v. Holleran, 8 Minn.

451, (GiL 401.)

4S3. An order, under Gen. St. Minn. c. 67, J 9,

authorizing the trial court in its discretion to

award costs to the moving party, will not bo dis

turbed, on appeal, where it does not appear that

such discretion was abused. —Siebert v. Mainzer,

1 N. W. 824, 26 Minn. 104.

484. me question whether expenses charged

ay a sheriff in taking care of property levied on,

ai<d which Gen. St. Minn. c. 70, § 19, permits the

court to allow him, are reasonable and proper,

is addressed to the discretion of the lower court,

whose decision will not be disturbed.—Barman

v. Miller. 23 Minn. 458.

Extension of time for claims against

decedent's estate.

485. This court will not attempt to ret iew the ac

tion of the probate court in refusing an application,

under Gen. Laws Minn. 1889, c. 46, § 102, for an

extension of the time within which to file claims

against the estate of a deceased person, a matter

w holly within its discretion, unless all of the facts

and circumstances which may have actuated the
court below are presented.—Gibson v. Brennan's

Estate, (Minn.) 48 N. W. 460.

46 Minn. 92.

k. Weight and Sufficiency of Evidence.

Motion to dismiss.

486. Where a motion to dismiss at the close of

plaintiff's case is denied, the appellate court, in

reviewing such ruling, will look through the

whole evidence, and, if sufficient has been admit

ted to sustain the verdict, will not disturb it,

though the necessary evidence was not received

until after denial of such motion.—Cole v. Cur

tis, 16 Minn. 182, (Gil. 161.)

487. Error in denying a motion to dismiss at

the close of plaintiff's case, on the ground of in
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sufficiency of proof, is cured by the subsequent

Introduction of evidence supplying such deflcien

cy.—Berkey v. Judd, 22 Minn. 287.

Verdict and findings by jury.

488. Whore there was pertinent evidence to

sustain the verdict on a question of fact sub

mitted to a jury, and nothing wns offered to dis

prove it, the supreme court will not set aside

the verdict for insufficiency of the evidence.—

Heinlin v. Fish, 8 Minn. 70, (Ga. 48.)

489. A verdict rendered on conflicting evidence

will not be disturbed on appeal, as against the

weight of evidence, where there is competent

evidence reasonably tending to sustain it—Davis

v. Smith, 7 Minn. 414, (Gil. 328;) Maxfield v.

Bierbaur, 7 Minn. 511, (Gil. 418;) Caldwell v.

Bruggerman, 8 Minn. 286, (Gil. 252;) Weide v.

Davidson, 15 Minn. 327, (Gil. 258;) Hinkle v.

Lake Superior & M. R. Co., 18 Minn. 297, (Gil.

270;) Lindholm v. City of St. Paul, 19 Minn.

245, (Gil. 204;) Le Clnir v. First Div. St. P. &

P. R. Co., 20 Minn. 9, (Gil. 1;) St. Anthony

Falls Water Power Co. v. Eastman, 20 Minn.

277, (Gil. 249;) Butler v. Fitzpatrick, 21 Minn.

59; Morris v. St. Paul & C. R. Co., 21

Minn. 91; Siebert v. Leonard, 21 Minn. 442;

Merriam v. Pine City Lumber Co., 23 Minu.

314; Crandall v. Mcllrath, 24 Minn. 127; Benz

v. Geissell. 24 Minn. 1G9: AVitherell v. Milwau

kee & St. P. Ry. Co., 24 Minn. 410; Jones v.

Town, 2 N. W. 473, 20 Minn. 172: Lesher v.

Beesmeire, 14 N. W. 401, 30 Minn. 100; Foger-

ty v. Minneapolis & St. L. Ry. Co., 14 N. W.

878, 30 Minn. 185; Winslow v. Dakota Lumber

Co., 20 N. W. 145, 32 Minn. 237; McCormick

v. Donnelly. 21 N. W. 471, 32 Minn. 412; Jones

v. Evans, 23 N. W. 545, 33 Minn. 402; Scott v.

Brown, 24 N. W. 199, 33 Minn. 518: Schmidt

v. Baumann, 30 N. W. 705, 30 Minn. 189; Doy-

scher v. Chicago, M. & St. P. Rv. Co., 45 N. W.

719, 43 Minn. 427; Allen v. Same. 46 N. "W.

3<>0, 44 Minn. 165; Rogers v. Hendricks, 46 N.

W. 767, 44 Minn. 388; Ostrander v. Everest,

47 N. W. 54, 44 Minn. 419; Bergloff v. Mille

Lacs Lumber Co., 50 N. W. 829, 47 Minn. 564.

490. When different persons might reasonably

draw different conclusions from the evidence,
the verdict will h" sustained.—Eioh v. Taylor,

17 Minn. 172. (Gil. 145;) Linn v. Rugg, 19

Minn. 181, (Gil. 145.)

491. Tne view or Impression of the court of re

view, as to the fraudulent character of a convey

ance, cannot be allowed to take the place of the

verdict of the jury.—Derby v. Gallup, 5 Minn.

119, (Gil. 85.)

492. Where, in an action for damages for al

leged fraud In the sale of a horse, the only ques

tion submitted to the jury was as to the good faith

of the vendor, the verdict of the jury thereon

will not be disturbed if there was evidence to

support it.—Johnson v. Wal lower, 18 Minn. 288,

(Gil. 262.)

493. Where the testimony offered by an insur

ance company, as to certain instructions having

been received by the agent of the insurance com

pany, is not positive and certain in all particulars,

though the testimony as given is uncontradicted,

its credibility is for the jury to determine, and

a verdict against such testimony will not be set

aside.—Schwartz T. Germania Life Ins. Co., 21

Minn. 215.

494. In an action for malpractice In attending a

broken arm, it wis evident, that the jnry did not

accept and weigh the evidence of experts, pre

sented on the question as to whether the treat

ment given was proper or not, but acted inde

pendently of such evidence. Held, that the ver

dict should be set aside as against the evidence.

—Getchell v. Hill. 21 Minn. 464.

495. A verdict rendered in the district court on

an issue on appeal from the probate court is

governed by the same rules as to its conclusive

ness as a verdict rendered in any other action.

—Marvin v. Dutcher, 4 N. W. 685, 20 Minn.

391; In re Pinney's Will, 6 N. W. 791, 7 X. W.

144, 27 Minn. 280.

Second verdict.

496. The fact that a new trial was granted by

the trial court after a first verdict does not show

that a refusal to grant a now trial after a second

verdict for the same party on the same evidence

was erroneous. —Buenemann v. St. Paul, M. &

M. Ry. Co., 20 N. W. 379, 82 Minn. 390.

497. In an action to recover from the defendant

a sum of money stolen from the plaintiff's room

while a guest in defendant's hotel, the fact that at

the second trial the plaintiff offered a different ex

planation of his possession of the money from that

given by him upon the first trial is not sufficient to

warrant a reversal of a verdict for the plaintiff, on

the ground that his testimony is unworthy of be

lief by the jury.—Smith v. W'ilson, (Minu^) 31 N.

W. 176.

86 Minn. 334.

Findings of referee.

498. The finding of a referee npon a question of

fact is conclusive, unless there is something in

the renortor pleadings inconsistent with such find

ing.—Russell v. Minnesota Outfit, 1 Minn. 162,

(GU. 136.)

499. The supreme court will not, upon writ

of error, review the findings of a referee upon

questions of fact.—Brainard v. Hastings, 3 Minn.

45, (Gil. 17.)

500. The findings of a referee, where there is a

conflict of evidence, will not be disturbed.—Kum-

ler v. Ferguson, 7 Minn. 442, (Gil. 351.)

501. Where the evidence justifies the finding of

a referee, the question is not as to its weight,

but whether it reasonably tends to support the

finding.—Humphreys v. Havens, 12 Minn. 298.

(Gil. 196;) Bryant r. Lord. 19 Minn. 390, (Gil.

342;) Berkey v. Judd, 22 Minn. 287; Shef

field t. Mullen, 7 N. W. 687, 27 Minn. 374.

602. The findings of referees upon conflicting

testimony stand upon the same footing as the

finding of jurors, and, whether the testimony is

oral or written, will be conclusive on appeal,

unless manifestly and palpably against the weight

of evidence, or some rule or evidence or princi

ple of law has been violated. Martin v. Brown,
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1 Minn. 2S2, (Oil. 201,) disapproved.—Humphrey

V. Havens, 12 Minn. 298, (Gil. 196.)

Followed In Dayton v. Bnford. 18 Minn. 15«. I OIL 111;)
MeLachlan v. Branch. 38 N. W. 703, 83 Minn. 101.

503. In considering the sufficiency of the evi

dence to sustain the verdict or finding of fact, the

rule of decision is the same, whether the cause

was tried on oral or written evidence.—McLach-

lan v. Branch, (Minn.) 38 N. W. 703.

39 Minn. 101.

504. The finding by a referee of the existence

of fraud in certain transactions will not be set

aside if there is any evidence reasonably tending

to sustain such finding; and, if such finding de

pends upon circumstances, instead of positive

proof, their force and effect is a matter peculiar

ly within the province of the referee to settle and

decide.—Berkey v. Judd, 22 Minn. 287.

505. Where in ejectment the only question Is

one of fact as to the direction of a line, and the

evidence supports the referee's finding on that

question, the judgment will not be disturbed.

—Laramy v. Buschke, (Minn.) 48 N. W. 501.

46 Minn. 125.

506. The finding of a referee cannot be sus

tained when it is Dosed in part on testimony on

behalf of plaintiff and in part on that offered on

behalf of defendant; the testimony offered by the

one side being flatly contradicted by the other,

and of such character that if one was true the

other was willfully false.—Douglas v. First

Nat Bank of Hastings, 17 Minn. 35, (Gil. 18. )

Findintrs by court.

50". Findings of fact by the court, upon con

flicting evidence, on a trial without a jury, will

not be disturbed on appeal, where there is evi

dence reasonably tending to Biipport them.—

Dixon v. Merritt, 6 Minn. 160. (Gil. 98;) Webb

v. Kennedy. 20 Minn. 419. (Gil. 374;) Schmidt

v. Grace. 23 Minn. 238; St. Paul F. & M. Ins.

Co. v. Allis, 24 Minn. 75; Tenberg v. Martin, 1

N.W. 583, 26 Minn. 71; Torinus v. Thornton,

1 N.W. 1050, 26 Minn. 103: Irvine v. Arm

strong. 17 N. W. 343, 31 Minn. 216; Noyes v.

Gill. 28 X. W. 711, 35 Minn. 289; Newell v.

Brown. Id.: James v. Jordan, 33 N.W. 5, 37

Minn. 43: Fleming v. Alden, 47 N.W. 157, 44

Minn. 493.

50S. Where a cause is tried upon evidence

wholly documentary, the supreme court will re

view the findings of fact of the court below; but

where such findings are based, either wholly or

in part, upon oral testimony, they will have

the same weight as a finding of a jurj.—Martin

v. Brown, 4 Minn. 282, (Gil. 201.)

But see. to the contrary as to cases tried npon docu
mentary evidence. Humphrey v. Havens, 12 Minn. 298,
(Gil. Is*;) also I>u.vton v. Hnfnrd, Is Minn. 128. (Gil. Ill:)
Knoblauch v. KronBibnabrt. 18 Minn. 300. (Gil. 272;) Mc-
Lachlan v. Branch, 38 -N. W. 703. 39 Minn. 101.

509. The finding of the court upon a question of

tact is entitled to the same weight as the verdict

of a jury, and will not be disturbed if there is

evidence reasonably tending to support it.—

Knoblauch v. Kronschnabel, 18 Minn. 300, (Gil.

272.)

510. Where there is evidence in a case from

which a jury might find the existence or non ex

istence of a particular fact, the finding of the

court below as to that fact will not be disturbed

on appeal.—Altman v. Graham, 22 Minn. 531.

511. In an action for a dissolution and account

Ing of a copartnership, the evidence at tne trial

was almost entirely oral, depending on the mem

ory of witnesses as to conversations and trans

actions which occurred over 12 years before, and

was flatly contradictory as to what occurred be

tween the parties, although tho preponderance,

considering the number of witnesses alone, was

on the side of plaintiff; but plaintiff's own testi

mony left the exact terms of the alleged agree

ment indefinite, and the bargain he stated was

not such as business men would ordinarily make,

and other circumstances strongly corroborated

defendant. Held, that a finding by the court in

favor of defendant would not be disturbed on

appeal.— Nesbitt v. Bobbins, 25 N. W. 802, 34

Minn. 380.

512. In an action tried by the court without a

jury, the supreme court on appeal cannot consid

er the evidence on a question of fact on which

there is no finding by the trial court.—Jordan v.

Secombe, 22 N. W. 383, 33 Minn. 220.

513. An order refusing a new trial cannot be sus

tained in the absence of sufficient findings of fact,

even though the evidence as certified up would

have fully warranted the findings.—Benjamin v.

Levy, (Minn.) 38 N. W. 702.

39 Minn. 11.

514. The decision of a trial court, on a case In

cluding material evidence improperly received,

cannot be sustained on a statement of the court

that, even without such evidence, his decision

would have been the same.—Farmers' TTninn Ele

vator Co. v. Syndicate Ins. Co., 41 N. W. 547,

40 Minn. 152: Same v. Liverpool & London

& Globe Ins. Co., 41 N. W. 548, 40 Minn. 155.

515. In an action for the value of personal serv

ices defendant's evidence showed that the serv

ices were rendered under a contract to work for

three months, and that, before the end of such

term, plaintiff quit work without excuse. Held,

on appeal, that, as the evidence was not contra

dicted by plaintiff, and no reason was suggested

by the record for disregarding it, a Judgment for

plaintiff should be reversed.—Kohn v. Faendel, 13

N. W. 904, 29 Minn. 470.

516. In an action for the price of a machine

guarantied by plaintiff to work satisfactorily, the

court found that defendant, within a reasonable

time, notified plaintiff that the machine was de

fective, and requested him to take it away. On

appeal it appeared that one of the findings of fact

on which this conclusion was based, that plain

tiff had requested defendanttomakefurther trial

of the machine after it had been found unsatis

factory, was wholly unsustained by the evidence.

Held, that a new trial must be ordered. —Mc-

Cormick Harvesting-Mach. Co. v. Chesrown, 21

N. W. 846, 33 Minn. 33.

517. In an action against a husband for Jewelry

purchased by the wife, and for repairs made at

the wife's request, where the husband's counsel
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at tho trial admits his liability for the repairs,

but disclaims liability Xor the purchase, a judg

ment in the husband's favor as to the repairs

cannot be sustained on appeal.—Bergh v. War

ner, (Minn.) 50 N. W. 77.

47 Minn. 250.

Decision of motions on affidavits, gen

erally.

518. Upon an application on affidavits for the

dissolution of an attachment, the decision of the

court below o« the facts, unless there is a man

ifest preponderance of testimony to the contrary,

will be sustained.—Blaady v. Raguet, 14 Minn.

843, (Gil. 179.)

519. Where the affidavits on motion to vacate

an attachment are conflicting, the decision of the

court below thereon will not be reversed on ap

peal.—Brown v. Minneapolis Lumber Co., 25

Minn. 461.

520. Where, on a motion to vacate an attachment

Issued for alleged fraud, the facts as set out in the af

fidavits of the parties are such as mightreasonably

lead different minds to opposite conclusions, as to

the fact of fraud, the decision of the court below

will not be reversed.—First Nat. Bank v. Randall,

(Minn.) 87 N. W. 799.

88 Minn. 832.

521. Where, upon the hearing of a motion for

leave to defend, made by virtue of the provisions

of Gen. St. Minn. 1878, c. 66, § 06, because defend

ant was not personally served, an issue of fact

raised by the affidavits of the respective parties

has been passed upon by the court below, its de

termination will not be disturbed, if there be evi

dence reasonablv tending to support it.—Bausman

y. Tilley, (Minn.') 48 H. W. 459.

46 Minn. 66.

522. The denial of a motion for a new trial for

alleged misconduct of jurors, made on conflicting

affidavits, will not be reviewed on appeal, espe

cially where all the affidavits in opposition to

the motion are not before the court.—Tierney v.

Minneapolis & St. L. Ry. Co., 23 N. W. 229, 33

Minn. 311.

528. The findings of fact by the court on affl

davits contradicting each other will be sustained

on appeal. —Flanigan v. Duncan, (Minn.) 49 N.

W. 981.

47 Minn. 250.

Motion for new trial.

524. Where there is conflicting evidence, and

tho court below has refused to grant a new trial,

moved for on the ground that the verdict is not

sustained by the evidence, the supreme court

will not reverse such order except in a most clear

and palpable case. —Egan v. Faendel, 19 Minn.

231, (Gil. 191.)

525. An order denying a motion for a new trial,

made on the ground'tnat the verdict is not justi

fied by the evidence, will not be disturbed on

appeal, unless there is no evidence reasonably

tending to support the verdict, or the verdict is

manifestly against the weight of evidence. —

Ohlsen v. Manderfleld, 10 N. W. 418, 28 Minn.

890; Cleland v. Minneapolis & St L. R. Co., 12

N. W. 461, 29 Minn. 170; Crowley v. TTnderleak,

22 N. W. 443, 83 Minn. 197; Macy v. St. Paul &

D. Ry. Co., 28 N. W. 249, 85 Minn. 200; Harris

v. Robinson, 28 N. W. 923, 35 Minn. 340.

526. The opinion of the judge of the court be

low as to the sufficiency of the evidence to sus

tain the verdict is entitled to great weight; but

if the evidence is manifestly and palpably in favor

of the verdict an order granting a new trial for

insufficiency of evidence will be reversed.—Hicks

v. Stone. 13 Minn. 434, (Gil. 398.)

527. If there is not a manifest preponderance

of evidence in favor of the verdict, an order of

the trial court granting a new trial on such

ground will not be reversed, even although there

is evidence reasonably tending to sustain the ver

dict.—Barron v. Paulson, 22 Minn. 30: Siebert

v. Mainzer, 1 N. W. 824. 26 Minn. 104; Still

water St. Ry. & T. Co. v. Rheiner, 12 N. W. 449,

29 Minn. 147; Fox v. Burke, 12 N. W. 459, 29

Minn. 171; Pratt v. Pioneer Press Co., 14 N.

W. 62, 30 Minn. 41: Wilcox v. Landberg, 14 N.

W. 365, 30 Minn. 93; Young v. Davis, 15 N. W.

174, 30 Minn. 293; Carlson v. Small, 21 N. W.

480, 32 Minn. 439: Clapp v. Minneapolis & St,

L. Ry. Co., 21 N. W. 844, 33 Minn. 22; Jacob-

son v. Williams, 24 N. W. 296, 34 Minn. 22;

Clark v. C. N. Nelson Lumber Co., 25 N. \V.

405, 34 Minn. 249; Crosby v. St. Paul City Ry.

Co., 26 N. W. 225, 34 Minn. 413: Taylor v.

Spaulding, 32 N. W. 863, 36 Minn. 550: Hensel

v. Chicago. St. P., M. & O. R. Co., 33 N. W.

329, 37 Minn. 87; AVerner v. Schroeder, 37 N.

W. 449, 38 Minn. 321; Cable v. Byrne. 38 N.

W. 620, 38 Minn. 534; Congdon v. Bailey, 38 N.

W. 629, 39 Minn. 22; Wachlin v. Town of Glen-

coe, 43 N. W. 967, 41 Minn. 499; Smith v. St.

Paul & D. R. Co., 46 N. W. 149, 44 Minn. 17;

Ayers v. Minneapolis, St. P. & S. S. M. Ry. Co.,

48 N. W. 683, 46 Minn. 134.

528. The same rule applies to a case tried by

the court without a jury.—Knnppen v. Swen-

sen, 41 N. W. 948, 40 Minn. 171.

529. The fact that a judge, in setting aside a

rerdict and granting a new trial for insufficiency

of the evidence, states that he is "satisfied, upon

the whole case, that the interests of justice will

be subserved by a new trial, " and is "convinced

that upon nnother trial evidence may be secured

which will make the result, whatever it may be,

more satisfactory to the court, and less fraught

with inconsistencies and contradictions, " even

if it were any part of the decision, would indi

cate that the ground of the Judge's dissatisfac

tion with the verdict was that it was against tho

weight of the evidence, and the order will not bo

disturbed unless the verdict was manifestly and

pnlpablv in favor of tho verdict.—Emerson v.

Sennessy, 50 N. W. 603, 47 Minn. 461.

530. In an action for goods takon under execu

tion against a third person, plaintiff showed that

about 10 days before the levy he purchased the

goods in question from the execution debtor,

giving the execution debtor his note for an

amount equal to the cost price of the goods, less

the freight. A verdict for plaintiff was set

aside by tho trial court, and a new trial granted.

Held, that the order granting a new trial would
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not be disturbed on appeal.—Campbell v. Land-

berg, 8 N. W. 1(58, 27 Minn. 454.

531. On an issue upon a counter-claim only a

portion thereof was allowed by the verdict, al

though there was uncontradicted evidence that

a larger amount was due. Held, that an order

granting a new trial on the ground that the ver

dict was not justified by the evidence was within

the reasonable discretion of the trial court, and

should not be reversed on appeal. — Breen v.

Watson, 26 N. W. 605, 34 Minn. 479.

533. On trial of a cause by the court, no evi

dence was given in support of allegations of the

complaint essential to the cause of action, and

the complaint was dismissed. Held, that an or

der granting a new trial, on motion of plaintiff,

no exceptions having been taken by him, should

be reversed.—Volmer v. Stagerman, 24 Minn. 434.

5X1 Tho rule for determining on appeal the suffi

ciency of evidence to support a verdict, under

Gen. St. Minn. 1878, o. 6b, tit. 20, which pro

vides that any verdict may be set aside, and a

new trial granted, where the verdict is not Jus

tified by the evidence, applies to a verdict ren

dered in a cause tried in the district court on ap

peal from the probate court, under Gen. St. Minn,

c. 49, J 19, as well as to a verdict in a common-

law action.—Marvin v. Dutcher, 4 N. W. 685, 26

Minn. 391.

534. The district court may vacate the decision

of a referee, because not justified by the evidence,

and the supreme court will not interfere, unless

the evidence manifestly preponderates in favor of

the decision of the referee.—Koktan v. Knight,

(Minn.) 46 N. W. 354.

44 Minn. 304.

L Harmless Error.

Id general.

535. Error of the court below, occurring in the

coarse of the proceedings, from which it is ap

parent the party complaining suffers no prejudice,

is not ground for a now trial.—Coit v. Waples, 1

Minn. 134, (Gil. 110.)

526. "Wherever an error complained of may be

reasonably supposed to have influenced the jury

generally, either for or against either party, or

where there is doubt whether it did influence

the jurv, a new trial should be granted.—Bond

v. Corbett, 2 Minn. 248, (Gil. 203.)

537. A correct decision will not be reversed on

ap™»Nil because a wrons re ison is given therefor.

—Bnndav v. Dunbar, 5 Minn. 444, (Gil. 362;)

Zimmerman v. Ijimb, 7 Minn. 421, (Gil. 330;)

Wieland v. Shillock, 23 Minn. 227.

53S. Unless a complaint is clearly and sub

stantially defective, an appellate court will not,

on appeal, set aside proceedings on account of its

Insufficiency.—Piper v. Johnston, 12 Minn. 60,

(Gil. 27.)

539. Where a question is asked which is excluded,

the party desiring to avail himself of the exception

must make it appear what was proposed to be

proved, and that its rejection is prejudicial.—State

v. Staley, 14 Minn. 105, (GU. 75.)

540. Where a charge given Is abstractly correct,

an exception thereto cannot be supported unless

error in the application, either by court or jury,

is shown.—Lake Superior & M. ft. Co. v. Greve,

17 Minn. 322, (Gil. 299.)

541. Where It is manifest that a general verdict

was rendered on a particular theory of the facts,

rulings and exceptions which could not in anyway

affect that theory will not be considered.—Krae-

mer v. Duesterman, (Minn.) 42 N. W. 297.

40 Minn. 469.

542. Upon an appeal from an order granting a

new trial, the burden is on the appellant, as in ev

ery other case, to show that the court erred against

appellant in granting the same.—Marsh v. Web

ber, 13 Minn. 109, (Gil. 99.)

Admission of improper evidence.

543. The allowance of incompetent evidence in

rebuttal of evidence also incompetent, is not

ground for a new trial.— Harrington v. St. Paul

& S. C. H. Co., 17 Minn. 215, (Gil. 188.)

544. The admission of irrelevant evidence, from

which no prejudice to the objecting party can be

reasonably inferred to have resulted, is no ground

for setting aside a verdict. — Lynd v. Picket, 7

Minn. 184, (Gil. 12S.)

545. The admission of immaterial evidence is

not ground for a new trial if the court can see

that there is no reasonable ground to apprehend

that injustice was done thereby, or that the jury

were misled to the substantial prejudice of the ob

jecting party.—Cole v. Maxfield, 13 Minn. 235,

(Gil. 220.)

546. The admission of incompetent evidence,

which obviously could not have affected the de

termination of the issue, is not ground lor re

versal.—Prosser v. Hartley, 29 N. W. 156, 35

Minn. 340.

547. Where the special verdict, rendered upon

one issue in a cause, entitles a party to a judgment,

the fact that the court may have erred in the ad

mission or rejection of the testimony upon another

issue is immaterial.—Whitacre v. Culver, 9 Minn.

295, (Gil. 279.)

548. Where there is no evidence of the existence

of a fact in issue, tho admission of improper evi

dence to disprove such fact is no ground for a new

trial.—Illingworth v. Greenleaf, 11 Minn. 235, (Gil.

154.)

549. Where there is no issue as to a fact, tho ad

mission of evidence tending to establish the same

is not error of which apartv can complain.—Dodge

v. Chandler, 13 Minn. 114, (Gil. 105.)

550. A new trial will not be granted on the sole

ground of the admission of immaterial evidence,

when the finding on the issue on which such evi

dence was admitted was favorable to appellant.—

Torinus v. Matthews, 21 Minn. 99.

551. The admission of ovidence which at the

time of its reception was not strictly admissible,

but which, from the whole case, appears to be
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proper, is no ground for reversal.—Madigan v.

De Graff, 17 Minu. 52, (Gil. 34. )

552. If evidence admitted was proper for any

purpose, a new trial sbould Dot be granted, unless

It appear that the jury took a wrong view of and

were misled by it.—Nininger v. Knox, 8 Minn. 140,

(Gil. 110.)

553. Plaintiff leased land from one C, agreeing

to deliver "in lieu of rout 1,000 bushels of wheat,

of good quality and grade, or the average wheat

with good care on said premises during said term. "

Plaintiff assigned the lease to one I., who agreed

to deliver to C. 1,000 bushels of the wheat grown

on the premises. In an action by plaintiff to re

cover wheat grown on the premises, and seized un

der execution against I., plaintiff was allowed to

show that he had agreed to deliver to C. wheat

grown on the premises. Held that, though the

admission of such evidence was erroneous, because

it was immaterial, the error was harmless, since

the agreement of I. required the delivery to C. of

wheat grown on the leased premises.—Howard v.

Barton, 9 N. W. 634, 28 Minn. 116.

554. In an action for permanent injuries to land,

the testimony of witnesses as to the value of the

land if uninjured and its value in its injured con

dition appeared to relate to the time of trial,

which was three years after the injury occurred.

Held, no objection having been interposed on

that ground, and it not appearing that the value

of the property might not have been the same,

whether estimated as of the date of the injury

or of the time of the trial, the admission of such

evidence on the question of damages alone was

not ground for disturbing the verdict on appeal.

—Barnett v. St. Anthony Falls Water-Power Co. ,

22 N. W. 535, 33 Minn. 205.

555. A question improperly put to a witness,

none of whose answers could be injurious to the

party objecting, is no ground for a new trial.—

Yale v. Edgerton, 14 Minn. 194, (Gil. 144.)

556. Statements by a witness as to who he sup

posed were the persons from whom a sheriff re

ceived certain payments on a judgment, in re

sponse to questions on cross-examination by ap

pellant, cannot be by him objected to on appeal.—

Shelley v. Lash, 14 Minn. 498, (Gil. 373.)

557. Where the quality of certain slate Is in

question, testimony as to tho reputation of the

quarry from which it was produced is incom

petent; but if, in answer to a question as to such

reputation, a witness testifies to the quality of

the stone from his own knowledge, the errone

ous admission of the question is without preju

dice, and not ground for reversal.—Chalmers v.

Whittemore, 22 Minn. 305.

558. The overruling of an objection to a ques

tion to a witness as incompetent which is objec

tionable on another ground is not ground of re

versal, especially where the answer was harm

less, and the same fact was proved by another

witness without objection.—Tnvlor v. City of

Austin, 20 N. W. 157, 32 Minn. 247.

559. Error cannot be predicated on the admis

sion of an answer to an improper question pro

pounded to a witness, where the answer is prop

er evidence, and Is not responsive to the question

so far as the question is improper.—InrePinney's

Will, 6 N. W. 791, 7 N. W. 144, 27 Minn. 280.

560. Where the witnesses know the situation

of the land sought to be condemned for a right of

way of a railroad, the fact that the questions put

to them do not accurately define the land is harm

less error. — Cedar Rapids, I. P. & N. By. Co. v.

Ryan, (Minn.) 33 N. W. 6.

37 Minn. 38.

561. Where competent evidence is elicited by an

irregular cross-examination, a new trial will not

be granted on account of such irregularity, unless

it is apparent that some injurv has resulted there

from.—Dodge v. Chandler, 13'Minn. 114, (Gil. 105.)

562. Where a deed is delivereddto one authorized

by the grantee to receive it, it will be presumed to

be unobjectionable in form until the contrary is

shown ; and the admission of secondary evidence

to establish its due execution, though incompetent,

is harmless where its validity is not attacked.—

Miller v. Irish Catholic Colonization Ass'n, (Minn.)

31 N. W. 215.

36 Minn. 357.

563. The admission of a former written lease in

evidence, in an action to recover rent on a subse

quent verbal lease, will not be ground for reversal,

if the error appears harmless.—De Ladttre v. Jones,

(Minn.) 32 KW. 709.

36 Minn. 519.

Admission of improper evidence — Of

facts admitted, presumed, or other

wise proved.

E64. It is not prejudicial erroi to admit or re

ject evidence of a fact admitted bvtbe pleadings.

—Coit v. Waples, 1 Minu. 134, (Gil. 110.)

565. The improper admissioi- of an instrument

in evidence is not ground for reversal when the

fact sought to be shown by such instrument is

admitted by the pleadings. —Benton v. Nicoll, 24

Minn. 221.

566. In an action to recover land situated in a

town, error cannot be predicated of the admis

sion in evidence of the act of incorporation, when

such act is by its terms a public act, and hence

within cognizance of the court, whether admitted

or not.—Slosson v. Hall, 17 Minn. 95, (Gil. 71.)

567. Where, in the absence of evidence, the

Jury are bound to presume a particular fact, the

admission of incompetent evidence to establish

such fact is not error that will warrant a re

versal of the judgment—Horton v. Williams, 21

Miun. 187.

568. The admission of an improper question, the

effector which is only toelieitwhat, in theabsence

of proof, would be presumed, is without prej

udice, and is not ground for reversal.—State v.

Levy, 23 Minn. 104.

569. Erroneous admission of parol evidence to

show the contents of a written instrument is cured

by the subsequent introduction of the instrument

itself.—Cooper v. Breckenridge, 11 Minn. 341, (Gil.

241.)
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570. Where oral testimony is Improperly ad

mitted to prove a contract entered into by letters,

and plaintiff afterwards introduces some of the

letters in evidence, and defendant the remain

der, the court, on appeal, will not examine the

letters to see if they establish the contract in

controversy, but will grant a new trial.—Steele

Etberidge, 15 Minn. 501, (Gil. 413.)

571. If there is sufficient competent evidence to

sustain the finding of a referee, the fact thatoth-

er and incompetent evidence to the same point

was admitted is immaterial.—Davis v. Meuden-

hall, 19 Minn. 149, (Gil. 118.)

572. Error cannot be predicated on the admis

sion of incompetent evidence, where the same

fact is proven by other competent evidence.—

Huot v. McGowen, 6 N. W. 420, 27 Minn. 64.

573. It is harmless error to receive incompetent

evidence of a fact already shown by evidence

which was not objected to, and which tht oppos

ing party has not sought to. have stricken out.—

Bard v. First Nat. Bank, 43 N. W. 7, 8, 41

Minn. 153.

574. When the record shows that improper evi

dence of value has been admitted, but the verdict

is within the value as fixed by other and undis

puted evidence, the verdict will not be disturbed.

—Mevenberg v. Eldred, (Minn.) 35 N. W. 371.

87 Minn. 508.

575. Error in the admission of a deposition,

where the cross-interrogatories had not been an

swered, is not ground of reversal, where all the

material facts testified to by the deponent were

alreadv conclusively established or were not dis

puted.—Stone v. Evans, 20 N. W. 149, 32 Minn.

578. An alleged error in admitting incompetent

documentary evidence in plaintiff's favor is harm

less where defendant subsequently introduces

another document which contains, somewhat

more in detail, ull that appears in the document

introduced by plaintiff.—Anderson v. St. Croix

Lumber Co., (Minn.) 49 N. W. 407.

47 Minn. 24.

577. Although there maybe sufficient competent

evidence received to sustain the decision of the

court below, yet if improper evidence upon a

vital issue was received, that might have influ

enced the decision, a new trial will be granted.

—Lowry v. Harris, 12 Minn. 255, (Gil. 186.)

Instructions to disregard improper

testimony.

578. The admission of improper testimony duly

excepted to is error for which a new trial will be

granted, notwithstanding subsequent instructions

to disregard it, unless from the whole case it is

reasonably clear that the party objecting was not

grejudiced.—Juergens v. Thorn, (Minn.) 40 N. W.

39 Minn. 453.

Exclusion of competent evidence.

57*. On appeal to the supreme court, the verdict

will not be disturbed on the ground that evidence

was improperly rejected by tbe trial court, where

no injury resulted to either party by such rejec

tion.—Chapman v. Dodd, 10 Minn. 350, (Gil. 277.)

580. The rejection of competent evidence is no

ground for reversal, where it is apparent that, if

admitted, it could not possibly have affected the

result.—Duncan v. Kohler. (Minn.) 34 N. W. 504.

37 Minn. 379.

581. The exclusion of a question on cross-exam

ination, assuming facts which do not exist, is

not prejudicial.—Hayward v. Knapp, 23 Minn.

582. The exclusion of evidence In support of a

counter-claim which is afterwards witbdrawn is

no ground of error.—Illinsrworth v. Greenleaf, 11

Minn. 235, (OIL 154.)

583. Error, If any, in excluding a question to a

party as to a purpose to cheat or defraud in mak

ing certain arbitrary entries of cash received

from sales of goods, is rendered immaterial by a

finding that such entries were not arbitrarily

made, but that they truly represented cash re

ceived by him for goods actually sold.—Greenleaf

v. Egan, 15 N. W. 254, 80 Minn. 316.

584. The exclusion of competent evidence offered

by plaintiff is not prejudicial error where it ap

pears that, even if the evidence were admitted,

no cause of action would have been proved.—

Hewitt v. Blumonkranz, 23 N. W. 858, 33 Minn.

417.

Of facts admitted or otherwise

proved.

585. Errors in rejecting evidence, cured by

evidence subsequently actually given, or the ad

missions of a party, are not cause for reversal

on appoal.— Carlson v. Small, 21 N. W. 737, 32

Minn. 492.

586. Where the date of issuing an execution Is

material, and sufficiently averred, and not denied,

the refusal to admit evidence as to the real date is

not error.—Dodge v. Chandler, 13 Minn. 114, (Gil.

105.)

5S7. Where there is evidence in a case of a fact

not disputed, the exclusion of other evidence of

the same fact is not ground for a now trial.—Al-

lis v Lash, 23 Minn. 861.

588. Error in excluding evidence of a fact al

ready established by testimony of several wit

nesses, not disputed, is not prejudicial.—Laib v.

Brandenburg, 25 N. W. 803, 34 Minn. 367.

589. Erroneous exclusion of testimony is cured

bv its being subssquently received.—Lynd v.

Picket, 7 Minn. 184, (Gil. 128:) Finley v. Quirk,

9 Minn. 194, (Gil. 179:) Sanborn v. Sturtevant,

17 Minn. 200, (Gil. 174;) Merrinm v. Pine City

Lumber Co., 23 Minn. 314; Minnesota State

Agricultural Soc. v. Swanson, 51 N. W. 117.

Refusal to dismiss.

590. Error in refusing to dismiss an action at

the close of plaintiff's case for deficiency of evi

dence is cured by the subsequent introduction of

proper testimony, by which the deficiency is sup

plied. Following Berkey v. J udd, 22 Minn. 287.
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—Deakin v. Chicago, M. & St. P. Ry. Co., 7 N.

W. 268, 27 Minn. 303; Keith v. Briggs, 20 N. W.

91, 32 Minn. 185.

Misstatement by counsel.

591. Inaccuracy of counsel in stating to the Jury

the testimony of a witness is not ground for a

new trial, where it is apparent that no prejudice

could have resulted.—Rheiner v. Union Depot

St. Ry. & T. Co., 17 N. W. 279, 81 Minn. 193.

Issues — Submission of questions to

jury.

592. A special issue of fact, arising on an ap

peal from a probate court, was, by express con

sent of parties, submitted to a jury. Held, that

no objection to such issue for irregularity of

form or substance, not rendering the verdict ab

solutely null for failure to determine the mate

rial and substantial question of fact involved,

could be regarded. — McArthur v. Craigie, 22

Minn. 351.

598. A question submitted to a inry under Gen.

St. 1866, o. 66, § 199, on appeal from the probate

court, was whether plaintiff was the legitimate

child of the deceased. She was liorn out of wed

lock, and her mother and deceased, after her

birth, intermarried. Held, as the only real

question was as to whether she was the child

of the deceased, the fact that the question actual

ly submitted was broader than this, and in

volved a Question of law, could result in no act

ual prejudice to defendant, and was not ground

for a new trial.—McArthur v. Craigie, 22 Minn.

594. Instructions of the court, given at defend

ant's request, were such as to withdraw from

the jury questions which they had a right to pass

upon, but the verdict rendered in favor of plain

tiff showed that they did pass upon them, not

withstanding the instructions. Held, there being

testimony to support the verdict, it would not be

disturbed, though the court might have come to

a different conclusion.—Dike v. Pool, 15 Minn.

815, (Gil. 245.)

595. Where a question that should have been

decided by the court is submitted to the jury,

and is decided correctly by the jury, the error is

harmless.—Hooper v. Webb, 8 N. W. 589, 27

Minn. 485.

596. Error in submitting to a Jury the construc

tion of a written instrument is not prejudicial,

where it appears that, on the legal construction

of the instrument, the result would be the same

as that determined by the verdict.—Gross v.

Deller, 23 N. W. 83?, 33 Minn. 424.

Instructions — Refusal of requests to

charge.

597. Where a party gets the full benefit of his

request to charge, the fact that it is not given in

the exact words of the request will not avail as

error.—Ch»-»dler v. De Graff, 25 Minn. 88.

598. The refusal of special requests for instruc

tions to the jury is not error where the substance

of them, so far as necessary to be given to the

jury is covered bv the general charge.—David

son v. St. Paul, M. & M. Ry. Co., 24 N. W. 324,

84 Minn. 51; Barbo v. Bassett, 29 N. W. 198, 35

Minn. 485.

599. A refusal to give instructions, if justifia

ble, is no ground for reversal of the judgment

entered on the verdict, though such refusal
might have misled the Jury had they known what

the instructions were, it not appearing that they

had such knowledge.—Dike v. Pool, 15 Minn.

815, (Gil. 245.)

600. An exception to an erroneous qualification
of a party's erroneous request to charge is una

vailing.—Simmons v. St. Paul & C. Ry. Co., 18

MinD. 184, (Gil. 168.)

Taking charge as a whole.

601. Error in a portion of a charge to the jury,

taken alonp. is not ground for reversal, where

from the whole charge, taken together, it is ap

parent that the jury could not have been misled.

—Spencer v. Tozer, 15 Minn. 146, (Gil. 112;)

Colvill v. Langdon, 22 Minn. 565: Johnston

Harvester Co. v. Clark, 17 N. W. Ill, 31 Minn.

1(15: Warner v. Lockerby, 18 N. W. 145, 821,

31 Minn. 421.

602. Error in stating to the Jury that the com

plaint in the action, setting forth a cause of ac

tion for wrongful conversion of personal proper

ty, contained sufficient to support a recovery in

trespass or trover, is not ground for reversal,

where the jury was also instructed that, upon

the evidence, there could be a recovery only

upon proof of the fact of a conversion.—Moris'"

v. Mountain, 22 Minn. *64.

608. Wten an instruction withdraws from the

Jury certain evidence properly tending to estab

lish the identity of a mare in controversy, the

error is not cured by an instruction that the jury

shall take into consideration all the evidence in

the case, in arriving at a conclusion as to her

identity.—Eich v. Taylor, 17 Minn. 172, (Gil.

145.)

604. If a charge, taken as a whole, contains a

correct statement of the law, the fact that it

may be defectively arranged is not error.—Guer-

in v. Hunt. 6 Minn. 375, (Gil. 260.)

Not prejudicial.

605. An erroneous charge to the Jury of an ap-

stract proposition, not applicable to the'case, when

it is manifest no prejudice to the party complain

ing resulted, is no ground for a new trial.—Black-

man v. Wheaton, 13 Minn. 326, (Gil. 200;)

Brown v. Nagel, 21 Minn. 415.

606. The fact that the court charged the jury

upon a point not necessary, it appearing that ap

pellant could not reasonably have been injured

thereby, is no ground for a new trial. —Ames v.

First Div. St. P. & P. R, Co., 12 Minn. 412, (Gil-

295.)

607. When an instruction embodying a correct

rule of law is given in a case to which it is in

applicable, the judgment will be reversed if it

appears that the jury may have been misled to the

injury of the appellant.— Stearns v. Johnson,

17 Minn. 142, (Gil. 116.)
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608. In an action for conversion, the court

charged that there was no material difference

between the valuation of the property by wit

nesses ; that the court had figured up the amount

of the valuations, and that they amounted to a

certain sum, etc. Held, that though the charge

expressed the opinion formed by the court, yet,

the appellant not having been prejudiced there

by, there was no ground for reversal.—Derby v.

Gallup, 5 Minn 119, (Gil. 85.)

609. A statement in a charge to the jury in re

gard to a right of allowance in measuring logs

for defects therein, which was conceded by both

parties, that such right was proscribed by the

laws of the state, if erroneous, is an immaterial

error, not causefor areversal.—Peevy v. Schulen

burg-Boeekeler Lumber Co., 21 N. W. 844, S3

Minn. 45.

610. An inaccuracy in a charge against a per

son, in whose favor the particular issue to which

it relates is found, is immaterial error.—Strong

r. Bilker, 25 Minn. 442.

611. Where it is apparent that the verdict of a

jury could not have been based upon an errone

ous instruction by the court, and that such in

struction was not practically injurious to the ap

pellant, the error therein is not ground of re

versal.—Pence v. Gale, 20 Minn. 257, (Gil. 231;)

Rollins v. St. Paul Lumber Co., 21 Minn. 5.

612. Under the testimony, two separate and

distinct issues were raised, the determination of

eitner of which in defendant's favor would have

entitled him to a verdict, and the court, upon the

submission, confined the attention of the jury to

one issue only, upon which they found in favor

of such defendant, which verdict was thereafter

set aside on the ground of an erroneous instruc

tlon in reference to the issue so submitted. The

testimony >n regard to the issue from which their

attention »as diverted was conflicting. Held,

that it could not be assumed tbat the verdict

would necessarily have been for defendant on

such issue, had it been properly submitted, and

that the decision of the court below, granting a

new trial on the ground of the erroneous instruc

tion, would not be reversed.—Nelson v. Thomp

son, 23 Minn. 60S.

618. Error in charging that plaintiff Is at any

rate entitled to recover nominal damages is

harmless, if th-5 jury do not award nominal dam

ages, but find and award actual damages.—Howe

T. Cochran, (Minn.) 50 N. W. 308.

47 Minn. 403.

614. A statement of the law in a charge to the

jury, although incomplete and inaccurate, is not

ground for reversal where, as applied to the evi

dence, it could not have misled the jury, and

from their finding it is apparent that the error

was harmless.—Beebe v. Wilkinson, 16 N. W.

450, 30 Minn. 548.

615. An instruction to the jury that is errone

ous, and may have operated injuriously to a party

excepting thereto, is ground for reversing the

judgment and granting a new trial.—Pinney v.

First Dir. St. P. & P. K. Co., 19 Minn. 251, (Gil.

811.)

616. Where the court erroneously Instructs the

jury as to facts which, though not material, are

so closely connected in time and sequence with

the real issues that the jury might well believe,

from the court stating the law in regard to them,

that they had a material bearing, aud the party

may have been prejudiced, a new trial is proper,

and in such case the decision of the court below

granting such new trial is entitled to great

weight.—Braley v. Byrnes, 21 Minn. 482.

Verdict.

617. Where It appears that a new trial will

not change the result, it will be denied, even

though the verdict of the jury was contrary to

an erroneous express direction of the court.—

Colter v. Mann, 18 Minn. 96, (Gil. 79.)

Findings of fact.

618. An error in a finding of faot by the court

which is entirely immaterial, and works no prej

udice to any one, will be disregarded on appeal.

— Leonard v. Green, 24 N. W. 915, 34 Minn. 137.

619. J!rror In finding a fact on trial by the

court, not supported by evidence, may be disre

garded on appeal, where, on consideration of the

whole case, it is apparent that such finding could

not have affected the determination of the cause.

—Quinn v. Olson, 26 N. W. 230, 34 Minn. 422.

620. On the question whether the real intention

of the parties to an agreement between a corpo

ration and its stockholders, in regard to lands of

the corporation, was to afford security for an in

debtedness of the corporation to the stockholders,

the court found that there was such an indebted

ness, although the fact was controverted in the

pleadings, and was not supported by evidence.

Held, that the error was material, as affecting

the conclusion of the court that the agreement

was merely to mortgage the lands: even though,

if it should bo considered that in fact there was

no indebtedness, the effect of the agreement would

not be necessarily different from that declared by

the court.—St. Paul & S. C. Ry. Co. v. McDon

ald, 25 N. W. 57, 34 Minn. 182.

Entry of judgment.

621. Certain issues of fact were treated by both

parties as the only matters in dispute, and there

was no conflict of evidence on any other ques

tions. The court, without objection, submitted

such issues to the jury for special findings,

stating that a general verdict would bo direct

ed as might bo authorized by such special find

ings. The findings were all in plaintiff's favor.

Held, that the entry of a judgment for plaintiff,

without the formal entry of a general verdict, was

harmless error.—Bixby v. Wilkinson, 0 N. W.

801, 27 Minn. 202

622. A complaint referred to the contract on

which the action was brought as an exhibit, but

in the record on appeal nosuch exhibit appeared,

and the terms of the alleged contract were not

stated; and the answer, setting up a counter

claim on a contract, referred to it as similar to

the one set out in the complaint, but did not state

its terms. Held that, as the complaint stated no

cause of action, and the answer no counter-claim,

and neither party introduced any evidence, the
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Judgment should have been a dismissal of the

action with costs, but that a Judgment for defend

ant for nominal damages on his alleged counter

claim was not prejudicial error.—D. M. Osborne

& Co. v. Johnson, 28 N. W. 610, 35 Minn. 300.

623. On appeal by defendant from a judgment
■of a justice of the peace rendered by default, de

fendant's motion for leave to answer in the dis

trict court was denied, and no other relief wa«

asked for. Held that, plaintiff being entitled to

Judgment as of course, under Gen. St. Minn.

1873, o. 65, i 124, making application therefor

to the clerk, instead of the court, was a mere ir

regularity which did not prejudice defendant.

—Libby v. Mikkelberg, 8 N. W. 903, 28 Minn. 88;

Same v. Husby, 8 N. W. 903, 28 Minn. 40.

m. Objections Waived.

Mode of trial—Reference.

624. Objections that a cause is not properly on

the calendar, or that a continuance was improper

ly refused, are waived by a subsequent consent to

«. reference.—Allis v. Day. 14 Minn. 516, (Gil. 888.)

025. Where a party objected to a compulsory

reference of an action at law, and upon his ob-

lections being overruled a reference was ordered,

ais thereafter agreeing that a certain person

might act as referee under such order, and going

to trial before such referee, cannot be deemed

a waiver of his right to a jury trial, the record

showing that he Intended to save his objection.

—St. Paul & a C. R. Co. v. Gardner, 19 Minn.

132, (Gil. 99.)

Hillings on evidence.

626. An exception takeD to the aosence or erro

neous admission of testimony is waived if the

party taking it afterwards prove the same fact,

or produce and insist upon the admission of prop

er evidence of it.—Coit v. Waples, 1 Minn. 134,

(Gil. 110. ) '

627. Where a party objects to the admission of

a document in evidence, and his objection is

overruled and exception taken, he will waive

the benefit of such exception by afterwards offer

ing the same document in evidence himself.—

Weide v. Davidson, 15 Minn. 327, (Gil. 258.;

n. Effect of Appeal.

Stay of proceedings.

62s. The granting of a writ of error and giving

bond does not operate as a supersedeas; but

where, prior thereto, an execution has been lev

ied under the judgment sought to be reviewed,

the sheriff may retain the property until the

decision of the court above, or order of the court

below.—North western Exp. Co. v. Landes, 6

Minn. 564, (Gil. 400.)

629. An appeal from an order striking out por

tions of an answer, unless defendant should

amend the same within 20 days, proper undertak

ing being given, operates as a supersedeas, and

the cause cannot be noticed for trial until after

the judgment in the appellate court is entered

and cause remanded.—Starbuck v. Dunklee, 12

Minn. 161, (Gil. 97.)

630. Upon a motion to set aside the summons the

application was denied, and the defendant given

10 days to answer. Held, that such extension, al

though contained in the order refusing the motion,

was not affected by an appeal from the order, and

the giving of the undertaking provided by Laws

Minn. 1861, c. 22, and a judgment by default entered

within the 10 days was irregular and improper.

—Yale v. Edgerton, 11 Minn. 271, (Gil. 184.)

631. An appeal from an order refusing to opei

a default does not stay the entry of judgment upoi

the default.—Exley v. Berryhill, (Minn.) 33 N. W.

567.
37 Minn. 182.

632. Under Gen. St. Minn. 1866, c. 86, $ 15, pro

viding that, when "an appeal is perfected as pro

vided by sections 11, 12, and 14, it stays all further

proceedings in the court below upon the judgment

appealed from, "an appeal does not supersede prior

proceedings, but simply suspends them in the con

dition they were in at the time of the appeal, and

stays further proceedings during its pendency.—

Robertson v. Davidson, 14 Minn. 554, (Gil. 422.)

633. Under Gen. St. Minn. 1878, c. 86, 8 10, on ap
peal trom an order, proceedings on it are stayed,

and rights under it saved, only as of the date of

filing the supersedeas bond, and the supersedeas

does not relate back to the date of the order so as

to annul proceedings already had, or to restore

rights under it which had previously expired.—

Woolfolk v. Bruns, (Minn.) 47 N. W. 460.

45 Minn. 96.

634. A stay of proceedings until a motion for an
injunction may be determined, is not revived by an

appeal, with a stay-bond, from the order denying1

an injunction.— Sullivan v. Weibeler, (Minn.) 83

N. W. 787.

87 Minn. 10.

635. Under Gen. St. Minn. 1878, c. 86, 5 10, pro

viding that an appeal when taken from an order

shall stay all proceedings thereon, "and save all

rights affected thereby," If appellant sball exe

cute the bond required, an appeal, with the stay,

from an order dissolving an injunction, suspends

the operation of the order dissolving, and the

injunction remains in force; and it does not affect

this that the injunction issued on an order grant

ed ex parte, if the order was not by its terms to

continue only until a determination of the motion.

Mitchell and Collins, JJ., dissenting.—State v.

Duluth St Ry. Co., (Minn.) 50 N. W. 332.

47 Minn. 369.

Jurisdiction of court below.

636. An appeal to the supreme court, with a stay,

does not oust the jurisdiction of the district

court, but merely makes any further action

therein erroneous. State v. Young, 44 Minn. 76,

46 N. W. 204, followed.—Briggs v. Shea, (Minn.)

50 N. W. 1037.

637. Upon appeal taken from an order on de-

murrerand final judgment, the court belowhasno

jurisdiction to allow an answer to be interposed

until a remittitur is issued from the appellate

court. — La Crosse & M. Steam-Packet Co. v.

Reynolds, 12 Minn. 213, (Gil. 135.)

638. Pending an appeal from a Judgment the

district court will not entertain a motion for a
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new trial therein.—McArdle v. McArdle, 12 Minn.

128, (Gil. 70.)

Distinguishing Humphrey v. Havens, 9 Minn. 818, (OIL

Ml.)

639. The pendency of an attempted appeal from
an interlocutory order •which is not appealable, is

no ground for striking such cause from the calen

dar of a subsequent term.—Fay v. Davidson, 13

' " (Gil. 491.)

640. On an appeal to the supreme court, the

court below has "jurisdiction to correct its record

in a cause, or make and settle a case, until the

return is made. —Pratt v. Pioneer Press Co., 18

5. W. 836, 20 N. W. 87, 83 Minn. 217.

o. Decision.

As to different parties.

641. Gen. St. Minn. 1878, c. 86, J 5, which pro

vides that the supreme court may reverse, affirm,

or modify the judgment or order appealed from as

to any or all of the parties, applies where all the

appellants have united in a joint appeal.—Nelson

T. Munch, 9 N. W. 863, 28 Minn. 814.

642. In an action against Joint defendants, if

only one appeals, and he is entitled to a reversal,

if the judgment cannot be reversed as to him

alone without prejudicing the rights of the others,

it will be reversed as to all.—Wood v. Cullen,

13 Minn. 394, (Gil. 365.)

643. Relief will not be granted by the appellate

court on behalf of a party who has not appealed.

—Sew v. Wheaton, 24 Minn. 406.

644. Where the supreme court affirms an order

denying a motion for a new trial, it will not con

sider respondent's exceptions to rulings of the

court below which were favorable to appellant.—

Winona & St. P. K. Co. v. Denman, 10 Minn. 267,

(Gil. 208.)

Law or the case.

643. For the purposes of an appeal from an order

denying appellant's motion for a new trial, on the

ground that the verdict is not justified by the ev

idence, and is contrary to law, a charge of the court,

to which appellant took no exception, must be taken

as the law of the case.—Smith v. Pearson, (Minn.)

46 N. W. 849.
44 Minn. 897.

646. The trial court having, at the request of the

appellant, instructed the jury that "plaintiff, to

establish fraud, [in the making of a settlement,]

mast clearly prove it by a preponderance of evi

dence. " the sufficiency of the evidence to support

• verdict must on appeal be tested by that stand

ard.—Cummings v. Baars, (Minn.) 81 N. W. 449.

86 Minn. 850.

647. An order denying a new trial was affirmed

on appeal therefrom, under rule 14 of the supreme

court, for failure of the appellant to serve copies

of the case and of his points. Held, that any

question that might have been raised on that ap

peal was res judicata, and would Dot be con

sidered on appeal from the judgment entered on

the verdict.—Schlender v. Carey, 16 N. W. 401,

30 Minn. 601.

Settlement of cause of action.

648. The supreme court will not entertain ami

review a judgment, the subject-matter of which

has been settled and satisfied.—Babcock v. Ban

ning, 3 Minn. 191, (Gil. 123.)

Affirmance by consent.

649.. On appeal, when the parties appear and

consent to an affirmance, an order will be entered

accordingly.—Sanborn v. Eads, (Minn.) 36 N. W.

463.

Dismissal.

650. An appeal by defendants In a suit to deter

mine adverse claims to land will not be dismissed

on the ground thut their interests therein, which

were those of judgment lienholders, have expired

by limitation pending the appeal; for in any

event they are entitled to a review of the Judg

ment against them to determine whether they are

properly liable for costs.—James v. Wilder, 25

Minn. 805.

651. Pending an appeal from a Judgment for de

fendants in an action to enjoin the issue of bonds

by a town, the bonds were issued, so that the

question involved in the appeal became a mere

abstract question. Held, that the appeal would

not be dismissed for this reason, where the judg

ment was also against plaintiff for costs.—Har

rington v. Town of Plainview, 6 N. W. 777, 27

Minn. 224.

652. An appellant to the supreme court cannot

dismiss his appeal without leave of court; and a

notice of dismissal, without such leave served

and filed, is a mere nullity.—Merrill v. Dearing,

24 Minn. 179.

658. Where Judgment, brought up on writ of

error, is so defective or of such a character

that the supreme court will not consider it on its

merits, as where it is other than a final Judg

ment, that court has, nevertheless, sufficient Ju

risdiction to award judgment for costs upon dis

missing the writ.—Moody v. Stephenson, 1 Minn.

401, (Gil. 289;) Hawke v. Deuel, 2 Minn. 58,

(Gil. 46.)

654. Where the return on appeal Is filed too-

late to permit 10 days' notice of motion before the

first day of the term, as required by rule of

court, such rule is not applicable, and a motion

may be made to dismiss the appeal at any time

during the term on notice of eight days.—Com

monwealth Ins. Co. v. Pierro, 6 Minn. 509, (Gil.

404.)

Reinstatement.

655. Where an appeal is dismissed under Gen. St.

Minn. 1878, c. 86, § 21, because appellant failed to

substitute respondent's administratrix as a party

within 60 days after respondent's death, the su

preme court has power to reinstate the appeal un

der chapter 66, §§ 79, 124, 125, providing for relief

against errors, omissions, and mischances.—Bald

win v. O'Laughlin, 9 N. W. 79, 28 Minn. 68.

Modification—Reduction or remission

of damages.

656. Upon writ of error a Judgment cannot be

modified, but must, except where it is composed
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ot distinctive parts, some of which can be re

versed and some affirmed, be affirmed or reversed

in toto.—Fallman v. Oilman, 1 Minn. 179, (Gil.

153).

657. The supreme court may, upon writ of error,

modify a judgment, when the error committed

goes to a part of the finding, and can be separated

with certainty.—Sanborn v. Webster, 2 Minn.

82a, (Gil. 277.)

658. Where the court cannot arrive at a correct

amount for which a verdict should have been

rendered, they cannot correct an excess by order

ing a portion remitted.—Smith v. Dukes, 5 Minn.

873. (Gil. 801;) Seeman T. Feeney, 19 Minn. 79,

(Gil. 54.)

659. In an action for damages for an assault and

battery a verdict included an item to which

plaintiff was not entitled, under the pleading and

proof. Held, that plaintiff might remit the

amount wrongly allowed.—Ward v. Haws, 5

Minn. 440, (Gil. 359.)

660. On appeal In an action of trespass it ap

peared that the jury delivered to the court a

written verdict for plaintiff for $75 as the value

of the chattel taken, and $25 as exemplary dam

ages, but that the court changed it to read that

the jury found for the plaintiff, and assessed

his damages at $100. This the jury agreed to,

and it was recorded as their verdict. Held, that

the supreme court, on determining that the case

was not one for exemplary damages,could not affirm

on condition that plaintiff will remit the $25, for

it can only consider the verdict which was re

corded. —Seeman v. Feeney, 19 Minn. 79, (Oil. 54. )

661. Upon an appeal from a judgment,—If the

judgment cannot stand on account of error upon

the trial affecting the amount of the recovery,—

the right to recover substantial damages upon a

future trial should not be barred by reducing the

judgment to nominal damages, instead of reversing

It.—Stout v McMasters fMinn.l 33 N W. 558.
87 Minn. 185.

Remanding cause—Awarding new trial.

662. To remit a case is to send it back to the

same court from which it was removed, by ap

peal or otherwise, for the purpose of retrying

the cause, where judgment has been reversed, or

of issuing execution where it has been affirmed.

—Irvine v. Marshall, 3 Minn. 72, (Gil. 83.)

663. Under Rev. St. c. 71, § 41, providing that

In rendering its decision the court shall state the

facts found and conclusions of law separately,

where the court has failed to comply with the

statute, and it is manifest that the judgment must

be the same upon the facta and law, it is unnec

essary to remand the case to correct such irreg

ularity. — Minor v. Willoughby, 8 Minn. 225,

(Gil. 154.)

664. Where material recitals in a conclusion of

law are unsupported by any facts found, and they

cannot be properly corrected by the court below

without rehearing, a new trial will be granted.—

Rich v. Rich, 12 Minn. 468, (GIL 869.)

665. The full value of property levied on was

awarded plaintiff in replevin, a sheriff, instead of

the amount of the execution debt ana costs. Held,

the true measure of damages being capable of as

certainment by mere computation from the papers

in the case, that a new trial should not be awarded

unless the sheriff refused to consent to such mode

of fixing the damages.—Dodge v. Chandler, 13

Minn. 114, (GIL 105.)

666. Where a judgment or order is reversed,

modified, or affirmed, on appeal to the supreme

court, the court will remit the case and parties

to the court below for such affirmative relief as

they may be entitled to, and refuse to enter the

final order or judgment for affirmative relief, un

less by consent of parties, or where injury will

otherwise result to the party entitled to judgment.

—Everest v. Ferris, 17 Minn. 466, (Gil. 445.)

667. Although a case on appeal was certified to

contain all the evidence, it was apparent there

from that a document not included in the record

was put in evidence. Held, that the supreme
court could not direct a judgment to be rendered,

without awarding a new trial, on the ground

that a finding of the court below was not sus

tained by the evidence.—Coolbough v. Roeiner, 15

N. W. 869, 30 Minn. 424.

668. Part of the issues in an action were tried

in the district court by a jury, and the other is

sues by the court. Judgment was rendered for

plaintiff. On appeal therefrom, the supreme

court, in its opinion, held that there was a mis

trial ot the issues tried by the court, and that as

to them there should be a new trial; and, with

reference to such new trial, the opinion also con

sidered the question of the sufficiency of the evi

dence to support the verdict, although no motion

had been made in the district court to set aside

the verdict, or for a new trial of the issues de

termined by it. The order and judgment entered

in the supreme court simply reversed the judg

ment appealed from. HeW, that the effect of

such reversal was to set aside the judgment and

findings of the district court, and to grant a new

trial of the issues tried by the court, and to leave

the plaintiff, if so advised, to move to set aside

the verdict and for a new trial of the issues sub

mitted to the jury, with an intimation that the

verdict was not sustained by the evidence.—Jor

dan v. Humphrey, 21 N. W. 713, 32 Minn. 622.

Proceedings below after remand.

669. After a cause has been remanded to the

court below upon the request of a party, the su

preme court will not entertain his motion for re

lief therein.—Gerish v. Pratt, 8 Minn. 106, (Gil. 81.)

670. Where an order overruling a demurrer is

reversed on appeal, the supreme court will not,

as a general rule, grant leave to amend the com

plaint, since the reoord on such appeals contains

only the pleadings and orders, and the supreme

court cannot ordinarily know what other pro

ceedings have been had in the case, but it will

leave the question of the amendment to the trial

court.—Farley v. Kittson, 6 N. W 450, 7 N. W.

267, 27 Minn. 102; Haven v. Place, UN. W. 117,

28 Minn. 551.

671. After reversal, on appeal, of a judgment

for plaintiff in an action on a contract, plaintiff

moved for leave to amend the complaint by al

leging facts on which a reformation of the con
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tract was sought, so that it should express the

agreement which, on the former trial, and on

the appeal, had been claimed by him to be the

correct interpretation of the contract Held,

that it was a proper exercise of discretion to al

low the amendment, as it was proper in itself,

and the same matter had been litigated, although

not in issue, and it appeared that there were cir

cumstances which might mitigate the neglect to

tender such an issue, and that the amount in con

troversy was large, and the allowance of the

amendment could not be presumed to tend to the

final prejudice of the parties, but rather to the

attainment of the ends of justice. —City of Wi

nona v. Minnesota Ry. Const. Co., 11 N. W. 228,

29 Minn. tJS.

672. A remittitur to the court below of a case,

actually decided before entry of judgment in the

appellate court, is irregular; but such irregular

ity will not affect the jurisdiction of the court be

low to proceed in pursuance of such remllti'ur.—

Caldwell v. Bruggerman, 8 Minn. 286, (Gil. 252.)

673. Where, on appeal, a new trial is awarded,

and the cause is remanded, an objection to pro

ceeding to trial on the ground that no judgment

was entered in the appellate court, there being no

evidence offered to support such objection, is

properly overruled. The mandate of the court be

ing regular, the court below is bound thereby.—

Caldwell v. Bruggerman, 8 Minn. 286. (Gil. 252.1

674. Upon the reversal of an order directing the

cleric to enter judgment, the judgment entered

in pursuance thereof falls with it.—Frazer v.

Sherrerd, 6 Minn. 576, (Gil. 410.)

675. An appeal was taken from an order deny

ing a new trial, and a separate appeal from the

judgment, entered subsequently. The order was

reversed on appeal. Held, in the absence of a

special reason for permitting it to stand, as se

curity or otherwise, that tho judgment should be

vacated.— Minnesota VaL R. Co. v. Doraa, 15

Minn. 240, (Gil. 186.)

Review of decision on appeal.

676. On an appeal Judgment was ordered to be
entered for plaintiff non obsUmte veredicto, and

was entered agreeably thereto on the mandate.

Held that, if on first hearing the appellate

court fell into any important error of fact, the

remedy was by motion for leave to reargue, ac

cording to the customary practice, and an appeal

from the judgment so directed could not be treat

ed as seeking a review as upon such motion.—

Lough v. Bragg, 19 Minn. 357, (Gil. 309.)

677. Where no cogent facts are stated as a ground

for such action, proceedings will not be stayed to

enable the unsuccessful party to an appeal to sue

out a writ of error to the supreme court of the

United States.—Bradley v. Gamelle, 7 Minn. 331,

(GiL 2S0.)

Enforcement of judgment of supreme

court.

678. A judgment docketed, appealed, and; on

appeal, affirmed, remains, without redocketmg,

a lien upon the real estate to which its lien may

have attached; but, to constitute it a lien for

the amount of damages and costs awarded on

appeal, it must be redocketed.—Daniels v. Wins-

low, 4 Minn. 318, (Gil. 235.)

679. A sale which takes place on execution is

sued out of the supreme court will be supported

by the original docketing of tho Judgment, and

cannot be held invalid because no transcript of

the judgment of the supreme court was filed be

low, as required by rule 29 of the supreme court

Daniels v. Winslow, 4 Minn. 318, (Gil. 235,) fol

lowed.—Messerschmidt v. Baker, 23 Minn. 81;

Gilfillan v. Ryder, Id. 87.

0S0. The filing aDd docketing of a Judgment of

the supreme court in the district court of a county,

under rule 29, for the purpose of having execu

tion issue thereon, is not a remittitur. — La

Crosse & M. Steam Packet Co. v. Reynolds, 13

Minn. 213, (Gil. 135.)

IL To Distkict Court or Municipal Court.

a. From Probate Court.

What orders appealable.

681. Gen. St. Minn. 1878, c. 49, 8 13; c. 63, §J 21,

24,—provide that an appeal may be taken to tho dis

trict court from an order of the probate court al

lowing aclaim againstadecedent'seatate, and also

from an order directing payment of such claim

when the amount thereof exceeds $15. Held, that

an order of the probate court extending the time

within which a creditor may present his claim

against the estate may be reviewed on appeal

from an order allowing such claim, or directing

its payment, and hence certiorari will not lie.—

State v. Probate Court of Hennepin County, 10 N.

W. 203, 28 Minn. 381.

Distinguishing Massachusetts Mat. Life Ins. Co. v.
Elliott's Estate. 24 Mm:,, 131.

682. An appeal lies to the district court from an

order of the probate court fixing and determining

the rights and estate of a surviving husband or

wife in the homestead, under the provisions of

Gen. St. Minn. 1S7S, c. 49, § 13, subd. 4, allowing an
appeal from a judgment by which "aclaim • * *

or distributive share is allowed."—Mintzer v. St

Paul Trust Co., (Minn.) 47 N. W. 973.

45 Minn. 323.

Who may appeal.

683. Under Gen. St. Minn. 1878, 0. 49, f 14,

providing for an appeal from a probate court by

a party who, being entitled to be heard on the

order or judgment appealed from, "had not due

notice or opportunity to be heard, " a party who

had not actual notice of a hearing, notice of

which was duly given by publication, is not en

titled to appeal as not having had "opportunity"

to be heard.—Hause v. Wood, 19 N. W. 973, 33

Minn. 155.

Bond or undertaking.

684. Under Gen. St Minn. 1878, c. 49, 8 15, reg

ulating appeals from probate courts to district

courts, and requiring the filing of a recognizance

on such an appeal, the provision of chapter 124, §

3, authorizing the giving of undertakings instead

of bonds in all cases oi appeal, is applicable, as

a recognizance is regarded as a kind of bond; and

therefore an undertaking may be given in place

of a recognizance on such an appeal. — In ra

Brown, 29 S. W. 131, 35 Minn. 807.
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685. In an appeal from the probate court to the

district court, under Gen. St. Minn. c. 53, a defect

In the appeal-bond in being executed by only one

surety does not go to the jurisdiction of the ap

pellate court over the subject-matter, but is a mere

irregularity, which the respondent may waive, or

which the district court may allow to be remedied

by amending the bond or filing a new one.—Riley

v. Mitchell, (Minn.) 35 N. W. 472.

83 Minn. 9.

Record.

686. Where a cause Is tried In the district court

on appeal from the probate court on the petition,

order to show cause, and answer originally filed

in the probate court, such papers take the place

of pleadings in the district court, and admissions

therein have the same effect as in formal plead

ings.—Palmer v. Pollock, 4 N. W. 1113, 26 Minn.

433.

687. As Gen. St. Minn. 1878, o. 49, $5 16, 17,

relating to appeals to district courts from probate

courts, contemplates that such an appeal from

questions of law alone shall be determined upon

the record of the proceedings in the probate

court, a Judgment of the probate court will not

be reversed on such appeal merely because it is

not supported by the facts recited as found by

the probate court; since, on a consideration of the

whole case, it may appear to be Justified.—Post

v. Armstrong, 24 N. W. 184, 83 Minn. 478.

Stay of proceedings.

688. An appeal from an order of the probate

court, under Gen. St. Minn. 1866, c. 49. $§ 14-16,

does not stay the operation of such order during

the pendency of the appeal, notwithstanding the

mention, in chapter 51, § 5, of a delay "occa

sioned by an appeal" from such an order.—Dutch-

er v. Culver, 23 Minn. 415.

689. Query, whether, upon an appeal from an

order of the probate court, it is competent for

either the district or probate court to stay pro

ceedings upon the order appealed from, ponding

the appeal. —Dutcher v. Culver, 23 Minn. 415.

Dismissal.

690. The district court has jurisdiction to dis

miss an appeal from the probate court, fatally

defective, although the same has been allowed

bv the probate court—Capehart v. Logan, 20

Minn. 442, (Gil. 895.)

b. .From. Justice of the Pence.

Jurisdiction.

691. Under Rev. St. Minn. 1851, c. 69, art. 4,

§ 123, which provides that an appeal cannot be

taken to the district court from a judgment of a

justice of the peace, which does not exceed $15,

where the judgment is for less than $15 exclu

sive of costs, his jurisdiction is exclusive and

final, and no appeal lies.—Dodd v. Cady, 1

Minn. 2S9, (Gil. 223.)

692. In such a case, the appellate court cannot

acquire jurisdiction by consent of the parties.—

Dodd v. Cady, 1 Minn. 289, (Gil. 223.)

693. Rev. St. Minn. 1851, c. 69, art. 4, | 123,

wh'.ch provides that an appeal may be taken

from the judgment of a justice of the peaoe to a

district court, where the judgment exceeds $15,

means exclusive of costs. —Dodd v. Cady, 1 Minn.

289, (Gil. 223.)

694. Pub. St. Minn. e. 59, $ 136, gives a right of

appeal from a justice of the peace where the value

of the property, as sworn to in the affidavit for a

writ of replevin, shall exceed $15, "or where the

amount claimed in the complaint shall exceed thir

ty dollars. " Held, that this lastclause doesnotap-

ply exclusively to the action of replevin, and there

fore gives the right of appeal in an action of tres

pass where the amount claimed is $45.—Shunk v.

Hellmillor. 11 Minn. 164, (Gil. 104.)

695. An appeal from a judgment of a justice of

the peace cannot be allowed under Gen. St. Minn

1878, o. 65, § 113, providing for such appeal "when

the amount claimed in the complaint exceeds $30,"

on the ground that a counter-claim in the answer is

for more than $30, if the claim in the complaint is

for less than that sum.—Ross v. Evans, 14 N. W.

897, 30 Minn. 206.

696. Defendant in a case where the complaint

claims a sum in excess of $30, but in which the

recovery is less than $15, is entitled to an appeal

under Gen. St. Minn. 1878, c. 65, § 113, which

provides that any"pcrson aggrieved bvany judg

ment rendered by any justice, whei. the 'amount

exceeds $15, * * * or when the complaint ex

ceeds $30, " shall be entitled to an appeal, etc.—

Koetke v. Ringer, (Minn.) 48 N. W. 917.

46 Minn. 259.

697. Where an appeal has been taken from a

justice of the peace on questions of law and fact,

and the cause tried and judgment entered in the

district court without objection, the jurisdiction

of that court is complete, though the amount in

controversy was more than $100, and the justice,

for that reason, had no jurisdiction.—Lee v. Par-

rett, 25 Minn. 128.

698. The justice of the peace for the city of St.

Paul is an officer of limited jurisdiction, created

by special enactment, and his acts are subject to

review in such mode as the legislature may pre

scribe.—Tierney v. Dodge, 9 Minn. 166, (Gil. 153.)

699. Sp. Laws Minn. 1875, c. 2, establishing the

municipal court of the city of St. Paul, provided

(section 28) thnt "all appeals hereafter taken

from the judgment of any justice of the peace

now existing in said city shall be taken to the

said municipal court, and not to the district

court." Section 26 took away the jurisdiction

in any acliou, civil or criminal, from any justice

thennfter elected or appointed. Sp. Laws 1S70.

c. 211, amending the act of 1875, provided for

the election of two justices in said city, and

vested them with nil the jurisdiction and powers

and authorized them to discharge all the duties

required by the General Statutes, with certain

exceptions. Erld, that appeals from justices

elected under the act of 1S76 lay to the district

court, and not to the municipal court.—McGlune

v. Manson, 25 Minn. 374; State v. Hanft, 3 N.

W. 343, 26 Minn. 264.

700. Const. Minn, art 6, I 5, gives the district

court Jurisdiction of appeals from judgments of

Justices of the peace anywhere within the dis

trict. Gen. St. Minn. 1878, c. 65. provides for ap
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peals from Judgments of justices of the peace to

the district court of the county in which such

judgments were rendered, but does notprohiDit

the exercise of such jurisdiction in any other

county when the consent of the parties is given.

Held, that appearing and arguing such appeal in

a county other than that wherein the appeal is

pending, without objecting to the jurisdiction of

the court, is a waiver of all objections thereto.

—Chesterton v. Munson, 8 K. W. 593, 27 Minn.

Notice of appeal.

701. Under Gen. St. Minn. I860, o. 68, J 104,

arhich providesthat no appeal from a judgment of

a justice of the peace shall be allowed unless cer

tain requisites are complied with, including the

filing' of an affidavit, the execution of a bond, serv

ice of a notice of appeal, and the filing of such

notice with proof ol service within 10 days, such

filing of the notice and proof of service is juris

dictional, and an appeal appearing from tbe jus

tice's docket to have been allowed on the affi

davit and bond alone is ineffeciual.—Marsile v.

Milwaukee & St P. Ry. Co., 23 Minn. 4.

702. A notice of appeal from a judgment of a

Justice of the peace, which fails to show by

what justice or in what county the judgment

was rendered, is fatally defective.— Pettingill

t. Donnelly, 7 N. W. 360, 27 Minn. 332.

703. tinder Gen. St. Minn. 1S78, c. 65, § 114, pre

riding that notice of appeal from justice's court

shall be served by delivering to the opposite party

a copy of the notice, or by leaving a copy at his

residence, an affidavit of service of notice' is suffi

cient which states that it had been served on the

respondent "by delivering to and leaving with

nim, personally, a copy thereof, at his residence,

in said township, by delivering to and leaving wicn

his father" a true copy thereof.—Toner v. Ad

vance Thresher C"» . (Minn.) 47 N. W. 810.

45 Minn. 293.

704. Admission of service of notice of appeal,

void for want of signature, does not estop the

party malting the admission from taking ad

vantage of the defective notice, under Gen. St.

Minn. I860, c 65. § 104, subd. 3, which makes

the jurisdiction of the. justice to grant an appeal

dependent on service of notice in writing signed

by the applicant, etc.—Larrabce v. Morrison, 15

Minn. 190, (Gil. 151.)

705. A written admission of serviceof noticeof

appeal will be presumed to have been made on

the day of its date: and it is immaterial that the

transcript dojs not show when the notice was

filed, and that there is no evidence as to when

the admission of service was indorsed on the no-

ioe.—Rahilly v. Lane, 15 Minn. 447, (Gil. 300.)

706. The proof of service of a notice of appeal

from the judgment of a justice of the peace con

sisted of an admission of due service signed in

the name of plaintiff by another as agent. Held,

that it could not be assumed that such person

acted for plaintiff in the Justice's court, there

being nothing in the record to indicate that fact,

and tbe appeal should be dismissed.—Creraer v.

Hartmann, 24 N. W. 341, 34 Minn. 97.

V.lM.DIO.—5

Affidavit.

707. An aSBdavit and notice of appeal from a

justice of the pjace are not invalidated by a mis

take in reciting the date of the judgment from

which the appeal is taken.—Rahilly v. Lane, i5

Minn. 447, (Gil. 360.)

708. Gen. St. Minn. 1806, c. 65, J 104, does not

require and it is not necessary that an affidavit

for appeal be sworn to before the justice from

whom the appeal is taken.—Rahilly v. Lane, 15

Minn. 447, (Gil. 300.)

70!t. An affidavit supporting an appeal from a

Justice of the pe ice must show upon its face that

it was taken before a proper officer.—Knight v.

Elliott, 22 Minn. 551.

Payment of costs and fees.

710. In a civil action before a justice the fees of

witnesses of the defeated party are not taxable as

costs under the judgment, and therefore such party

mav appeal without paying such fees.—Trigg v.

Larson, 10 Minn. 220, (Gil. 175.)

7iL Under Comp. St. Minn. c. 59, $ 150, providing

that no appeal shall be allowed by any justice of

the pe;ico until the appellant shall pay all costs in

the justice's court, "and one dollar for the return

of the justice, " payment of the fee for the return

is a condition essential to his jurisdiction to allow

an appeal.—Trigg v. Larson, 10 Minn. 220, (Gil.

175.)

Distinguished In Itahllly v. Lnnc, 15 Minn. 454 (Gil. 808.)

712. A certificate of a Justice on allowance of

appeal "Costs paid, and appeal allowed," is evi

dence that the appeal fee required by Gen. St

Minn. 1866, c. 65, § 104, was paid. Trigg v. Lar

son, 10 Minn. 220, (Gil. 175,) distinguished. —

Kahilly v. Lane, 15 Minn. 447, (Gil. 360.)

Return.

713. Tho return of a justice on appeal need not

show of what couuty he is a justice.—Barber v.

Kennedy, 18 Minn. 216, (Gil. 196.)

714. It is the duty of the Justice to include the

summons in his return on appeal to the district

court. But the fact that ho did not so return the

summons, to be available, should appear amina

tively on the record.—Barber v. Kennedy, 18

Minn. 216, (Gil. 196.)

715. The minutes taken by a Justice of testi

mony beforo him are no part of his return to the

district court.—Barber v. Kennedy, 18 Minn. 216,

(Oil. 196.)

716. A return of evidence by a justice of the

peace to a district court was entitled "Tran

script of all the evidence given upon tho trial of

said cause before me on, "etc., and the certificate

at the end of the return was: "I hereby certify

that the foregoing is tho testimony as given in

said case, and that the same is correct, substan

tially as given. " Held, that this sufficiently

showed that all the evidence was returned, and

that it might be considered oy tho appellate

court, although there was no request to tho jus

tice to return the evidence, the appeal being on

questions of law alone.—Smith v. Force, 16N.

W. 704, 31 Minn. 119.
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717. On appeal from a Judgment in a Justice's

court in an action on a promissory note the omis

sion to file the note is not ground for reversal of ,

the judgment, where it appears that the note was

produced at the trial, and that the appellant did

not ask that it be made part of the record.—Tune

V. Sweeney, 25 N. W. 628, 34 Minn. 295.

718. Where, in a return on appeal from a Jus

tice, the transcript recites that notice of appaal

was served and filed, but the papers returned by

the justice show the notice void for want or sig

nature, the papers qualify the statement in the

transcript, and the return shows a want of juris

diction to allow the appeal.—L&rrabee v. Morri

son, 15 Minn. 196, (Gil. 151.)

719. The return of a justice of the peace on ap

peal cannot be disputed or supplemented by affl-

ilavits, and where only a part of the evidence is

reduced to writing by the justice, and, in addition

to that, he certifies that his return contains all the

evidence given on the trial according to his best

recollection, it will bo construed as containing

substantially all the evidence in the case; so that

if either party claims that any evidence is omit

ted, a further return should be applied for.—

Flymat v. Brush, (Minn.) 48 N. W. 4«.

46 Minn. 23.

Hearing.

7:>0. Under Gen. St. Minn. 1878, c. 65, $ 123,

which provides that all appeals from the Judg

ments of justices "allowed 30 days beiore the

first day of the term of the district court next

after the appeal allowed shall be determined at

such term, unless continued for cause, " an ap

peal which is properly on the calendar may be

heard though 30 days have not elapsed since

the decision by the justice.—Chesterton v. Mun-

son, 8 N. W. 593, 27 Minn. 498.

721. Under Sp. Laws Minn. 1889, c. 351. § 28,

which provides that on appeal from a justice of

the peace to the municipal court of St. Paul, the

appellant shall serve on the respondent a notice

of trial at least three days before the term at

which the appeal is to be heard, such a notice,

dated May 26th, and stating that the action would

be brought to trial at the next general term of

the court on May 3d, is fatally defective.— Mar-

cotte v. Fitzgerald, (Minn.) 47 N. W. 316.

45 Minn. 51.

Review—Questions of law alone.

722. Upon appeal from a justice's court, upon

questions of law, no question of law can be raised

in the district court not tried or raised before the

justice, and to which an exception was taken to

his ruling thereon, except objections to the juris

diction, and that the complaint or answer does

not state facts sufficient to constitute a cause of

action or defense. — Bennett v. Phelps, 12 Minn.

3^6, (Gil. 216.)

723. On appeal from the Judgment of a justice,

on questions of law alone, which appeal was sub

stituted by Laws Minn. 1865, c. 22, for thy reme

dy by certiorari, all errors apparent on the re

turn, Jurisdictional or otherwise, and excepted to,

where necessary, may be reviewed.—Craighead v.

Martin, 25 Minn. 4L

724. Where there is no appearance in an action

before a justice, an appeal on questions of law

alone, under Laws Minn. 1865, c. 22, will not pre

clude the defendant from availing himself of a

want of jurisdiction of his person by the justice.

Johnson v. Knoblauch, 14 Minn. 16, (Gil. 4,) dis

tinguished.—Craighead v. Martin, 25 Minn. 41.

725. Where a party has »n opportunity in a

Justice's court to object to a pleading therein,

but fails to do so, it will be sustained, on sppeal,

if by any liberal and reasonable construction of

its averments it can be.—Thompson v. Killian,

25 Minn. 111.

726. The record of a justice showed that certain

persons were sworn as a jury to try a cause, by

agreement of parties. Held, that defendant was

i stopped by his consent to object, on appeal,

that the jury did not consist of the proper num

ber, or was, for any cause, illegally constituted.

—Clague v. Hodgson, 16 Minn. 329, (Gil. 291.)

727. The admission of evidence by a Justice

against objection will not be reviewed, in the

absence of an exception, on an appeal upon ques

tions of law alone.—Witherspoon v. Price, 17

Minn. 337, (Gil. 313.)

728. On appeal from a justice on questions of

law alone, the evidence being returned by the jus

tice as provided by statute, appellant may make

the point that there was no evidence to justify the

judgment.—Palmerv. St. Paul & D. R. Co., (Minn.)

38 N. W. 10!).

3S Minn. 415.

729. On an appeal from a justice on questions of

law alone, the district court is not called on to con

Bider the evidence, except so far as to determine

whether from it the justice might find facts that

would justifvthe judgment.—Croouquist v. Flat-

ner, (Minn.)'43 N. W. 9.

41 Minn. 291.

730. Admissions found in an unauthorized re

ply filed in the justice's court without objection

by defendant, and treated by the parties and the

justice as properly in the case, may, on the trial

on appeal to the district court, be treated aa for

mal udmissions made by plaintiffs on the trial.—

Warder, Bushnell & Glessner Co. v. Willyard,

(Minn.) 49 N. W. 300.

46 Minn. 531.

Questions of fact alone.

731. A motion by defendant, in an action before

a justice of the peace, for a dismissal of the ac

tion on the ground that the summons was void,

was denied. After trial before the justice, de

fendant appealed from the judgment thereon up

on questions of fact, thereby seeking a retrial in

the appellate court upon the merits. Held, that

the objection to the jurisdiction of the court over

him was waived.—Seurer v. Horst, 18 N. W. 283,

31 Minn. 479.

Questions of law and of fact.

732. Under Act Minn. Terr. "Concerning Jus

tices, " art. 4, J 7, providing that "pleadings"

shall be put in before justices when required by

them or the opposite party, and article 13, $ 5, pro

viding that, on appeal from a justice's decision,

the "issue before the justice shall be tried before

the court above, without other or further new

declaration or pleading" except as otherwise di

rected by the court, the issues on such
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must be confined to the pleadings in the case,

and it is error to charge that if the evidence for

plaintiff is sufficient to warrant a recovery the

verdict should be in his favor, "without refer

ence to the declaration," (Goodrich, C. J., dis-.

scuting, ) on the ground that Laws Minn. Terr. c.

90, J,< 4, 7, 8, allow the declaration to be amend

ed to conform to the proof.—Desnoyer v. L'Her-

eux, 1 Minn. 17, (011. 1.)

733. Under Pub. St. c. 59, S 139, which provisos
that, on appeal from a Justice's court to a dis

trict court, the case shall proceed in the latter

court as near as may be, as in actions originally

brought therein, the ca=e is thereby Drought in

to that court in the same co.idii.iou as it stood

before the trial in the justice's ^ourt.—Hooper

v. Farwell, 3 Minn. 106, (Gil. 58.)

"34. An appeal from a judgment of a justice
of the peace upon questions of law and fact, un

der Gen. St. Minn. 1866, c. 65, § 104, does not

uiiire objections to the jurisdiction, as section

107 expressly directs that, upon such an appeal,

the action shall be tried in the same manner as

if originally commenced in the district court,

provided, that no question of law not tried or

raised in the court below shall be tried or raised

in the district court, "except objections to the

jurisdiction of the court." etc.—Rahilly v. Lane,

15 Minn. 447. (Gil. 300;) Barber v. Kennedy, 18

Minn. 21G, (Gil. 106.)

735. This rule is not affected by the repeal of
the proviso of section 107 by Laws 1868, c. 93,

as Die district court is still to proceed in the ac

tion as if it had been originally commenced there

in, and can only dismiss an action of which it

has no jurisdiction : nnd an objection for want

of jurisdiction may be made for the first time in

the supreme court. — Barber v. Kennedy, 18

Minn. 216, (Gil. 190.)

~3>. Where an objection to the jurisdiction, on
the ground that the justice of the peace who

transferred the cause to the one who tried it did

not do so by an order entered in his docket speci

fy ing the justice to whom the transfer was mude,

is taken in the supreme court for the first time,

the party must show the omission affirmatively

by the record. It is not shown by a paper in tho

record, purporting to be a transcript from the

docket of the first Justice, but not certified so to

tie. nor by proof of recitals in the docket of the

justice trviug the cause.— Barber v. Kennedy, IS

Minn. 316, (Gil. 19H.)

737. After an appeal had been taken, on ques
tions of law and fnct, under Gen. St. Minn.

186C, c. 65, from a judgment of a justice of the
neace. section 107 of that chapter was amended

so as to provide, in regard to such appeals, mere-

lj that the action should be tried "in the same

manner as actions originally commenced in the

district court:" the proviso contained In the re

maining portion of the section not being re-enact

ed- Hdil. that after such amendment the dis

trict court had full power to allow an amend

ment of the pleadings in the case, even though

it would change the issue.—Bingham v. Stewart,

14 Miuu. 214, (Gil. 153.)

73.y Where the district court acquires jurisdic

tion on appeal from justice's court upon law and

fact, the trial proceeds de novo, and the appellate

court may allow an amendment of the complaint

increasing the amount of plaintiff's claim beyond

that to which the jurisdiction of the justice is lim

ited.—McOmber v. Balow. (Minn.) 4J N. W. 83.

40 Minn. 858.

739. An appeal from a judgment of a justice on

both law and fact brings the case up for a trial tie

?ioi>o upon the merits, irrespective of errors or ir

regularities occurring in the course of the trial in

the court below, or in the judgment rendered

therein, under Gen. St. Minn. 1878, c. 65, § 117.—

Welter v. Nokken, (Minn.) 37 N. W. 947.

38 Minn. 376.

740. Gen. St. Minn. 1S78, c 65, § 1 17, provides that,
on appeal to the district court on questions both of

law and fact, the action is to be tried as if orig

inally commenced therein. By 8p. Laws 1889, c.
351, ■} '38, all laws applicable to appeals to the dis

trict courts are made applicable to appeals to the

municipal court of St. Paul. Held that, on appeal

to such municipal court from a justice of the

peace, no reply is necessary where none was nec

essary before the justice.—Barth v. Horejs,

(Minn.) 47 N. W. 717.

45 Minn. 184.

741. Upon an appeal to the municipal court of St.

Paul, Minnesota, from the judgment of a justice of

the peace on questions of both law and fact, the

court may relieve the defendant from a default,

and allow him to make answer, although none was

made in justice's court.—Webb v. Paxton, (Minn.)

32 N. W. 749.

36 Minn. 532.

Presumptions.

742. Under Pub. St. Minn. c. 59, $ 139, provid

ing that, on appeal from a judgment of a justice

of the peace, he shall return to the district court

"all the process and other papers" relating to the

suit filed with him, whereahis return does not in

clude the affidavit for appeal, required by Pub. St.

c. 59, $ 136, it will bo presumed that none was filed,

and the district court has no jurisdiction.—Me-

Farland v. Butler, 11 Minn. 73, (GiL 43;) Id., 11

Minn. 77, (GiL 44.)

743. Where, on appeal, the transcriptof ajustice

shows the affidavit and bond in replevin to have

been duly filed, but they are not included in the

return, it will be presumed that the affidavit was

in due form.—Uecklin v. Ess, 16 Minn. 51, (Gil.

744. Where the record in a Justice's court is

silent upon the question of verification of the

complaint, it will be presumed to have been ver

ified.—Tyrrell v. Jones, 18 Miun. 312, (Gil. 281;)

Burt v. Bailey, 21 Minn. 403.

745. Gen. St. Minn. 18(16. c. 65, 5 106, as amended

by Laws 1812, c. 66, and Laws 1873, c. 66, pro

vides that a justice, upon request of either party

to a suit, shall return a transcriptof the evidence

to the district court. Held, where no such ro-

quest is made, and it is not shown by the magis

trate's return that, all the evidence is in fact

returned, it must be presumed that there was

sufficient evidence to support the judgment of the

justice.—Hinds v American Exp. Co. , 24 Minn.

95.

Distinguishing Payson v. Everett, 12 Minn. 218, (Gil. 187.)
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746. "Where the record on appeal from the judg

ment of a justice of the peace does not purport

to contain all the evidence, nor show that either

party requested a full return, it must be pre

sumed that there was sufficient competent evi

dence to warrant the judgment.—Warner v. Fish-

bach, 18 N. W. 47, 29 Minn. 263.

Review—Harmless error.

747. At the trial of a cause before a justice of

the peace, after the jury had retired and were

deliberating on their verdict, the justice entered

thair room, and remainod in it about one minute,

without consent of the parties. Held that, as it

did not appear that any communication was made

by him to the jury, or that there was any injury

suffered by the unsuccessful party, and as the

prevailing party was without fault, the verdict

should not bo set aside for this cause alone.—

Helmbrecht v. Helmbrecht, 18 N. W. 449, 81

Minn. 504.
Modifying Roberg v. State. 3 Minn. Ml, (Gil. 181.)

Waiver of objection.

748. Under Rev. St. c. 69, an. 1, § 65, providins

for the transfer of a cause from a justice's court,

on application before the commencement of the

trial, a party excepting to a denial of his appli

cation does not waive his right to avail himself

of the justice's error by proceeding to trial.—

tjurtis v. Moore, 3 Minn. 29, (Gil. 7.)

Decision—As to different parties.

749. Under Pub. St. o. 59, | 139, which pro

vides that on appeal from a Justice's court to »

district court the case shall proceed in the lat

ter court as near as may be as in actionsoriginallv

brought therein, where, in a justice's court,

judgment is rendered against one of two defend

ants, and the action dismissed as to the other,

upon appeal by the defendant, against whom

judgment was rendered, the action in the dis

trict court should proceed, and judgment mav be

entered, against both. — Hooper v. Farwell, 3

Minn. 106, (Gil. 58.)

Dismissal.

750. Upon appeal from a judgment of a Justice

of the peace in favor of plaintiff, the proceedings

are mere lis pendens in the district court, and

the relations of the parties are the same as they

were at the commencement of the trial in the

Justice's court; and where no provisional remedy

has been allowed, and there is no pleading by

defendant, plaintiff has an absolute right to dis

miss the cause before trial, under Rev. St. Minn,

c. 70, § 162, subd. 1, without leave of court or of

defendant; but defendant, in such case, is enti

tled to a judgment for costs.—Fallman v. Gil-

man, 1 Minn. 179, (Gil. 153.)

751. On appeal from a judgment of a justice of

the peace, plaintiff made a motion to dismiss the

appeal, which was granted. Defendant's attorney

was present, and assented to the dismissal. Held,

that defendant's right to a notice of the motion to

dismiss was waived.— McFarland v. Butler, 11

Minn. 72, (Gil. 42:) Id., 11 Minn. 77, (Gil. 44.)

752. An appeal will not be dismissed on the

ground that a justice did not attach the papers

in the case to the transcript, or otherwise iden

tify them, or return them all into the district

court, the court having p">wcr to compel the jus

tice to supply such omissions.—Rahilly v. Lane,

15 Minn. 447, (Gil. 860.)

758. A dismissal, by the district court, of the

cause and proceeding on appeal is a dismissal

of the action, and not merely the appeal, and

cures a previous error in refusing to grant a mo

tion to quash proceedings.—Fallman v. Gilman,

1 Minn. 179, (Gil. 153.)

754. Where upon appeal to the district court from

the judgment of a justice of the peace no error

can be found in the record, it is harmless error to

dismiss the appeal instead of affirming the judg

ment.—Schroeder v. Harris, (Minn.) 45 N. W. 4.

43 Minn. 160.

Modification—Reduction or remis

sion of damages.

755. Where, in replevin, a justice enters judg

ment for the value of the property taken, and not

for the alternative value, the district court should,

upon an appeal involving questions of law alone,

under Gen. St. Minn. 1866, c. 65, $ 107, as amended

by Laws 1868, p. 135, providing that, in such case,

the appeal shall "be tried in the district court up

on the return of the justice, " instead of reversing

the judgment, modify it, so as to make it read in

the alternative.—Kates v. Thomas, 14 Minn. 460,

(Gil. 343.)

756. Gen. St. Minn. 1878, c. 65, $ 117, provides

that, on appeal to the district court from the

judgment of a justice of the peace on questions of

law alone, "the action shall be tried in the dis

trict court on the return of the justice. " Chap

ter 66, § 214, declares that "a trial is the judicial

examination of tho issues between the parties,

whether they are issues of law or of fact. " Held,

that, on an appeal from the judgment of a justice

on questions of law alone, the judgment may be

modified by correcting errors of lav. appearing

on the return, if the erroneous part of the judg

ment is separable from the rest.—Watson v.

Ward, 6 IS. W. 407, 27 Minn. 29.

757. Where, on a trial in tho district court of

a case appealed from a justice's court, the ver

dict is for a sum greater than the amount laid in

the declaration before the justice, a judgment

cannot be entered thereon without a rcrniUUur of

the excess.—Klfolt v. Smith, 1 Miuu. 125, (Gil.

101.)

Reversal.

758. Under Act Minn. Terr. "Concerning Jus

tices," art. 14, § 11, providing that the district

Judge, on the justice's return before him, "shall

proceed and give judgment in the cause as the

right of the matter may appear, without regard

ing technical omissions, imperfections, or defects

in tho proceedings before the justice, which did

not affect the merits, and may affirm or reverse, in

whole or in part, and may issue executions, as

upon other judgments rendered by him, " the

district judge can only affirm or reverse the jus

tice's judgment, in wholu or in part, and where,

in replevin, the justice acquired no jurisdiction

because of a failure to take the property on the

writ, tho district judge, on appeal, cannot reuder

judgment upon the merits, but must reverse a

judgment for plaintiff. Philips v. Gecsland, 11
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Cband. (Wis.) 59, followed.—St. Martin v. Des-

noyer, 1 Minn. 41, (Gil. 25.)

756. Upon an appeal from the judgment of a jus

tice of the psaco in favor of plaintiff, ou ques

tions of law aloue. a simple judgment of reversal

has the effect of a dismissal of tho action.—Terry 11

v. Bailey, 7 N. W. 361, 27 Minn. 304; Daley v.

Mead, 42 N. YV. 85, 40 Minn. 382.

IIL Liabilities on Appeal-Bonds.

Nature and extent of liability of sure

ties.

T«0. Upon an appeal from an order denying a

motion for a new t rial, and directing judgment on

the verdict, no judgment being in fact entered, ap

pellant cave an undertaking conditioned that if

saidjudgment be affirmed, or any part thereof, ap

pellants should pay the amount directed torje paid

by the judgment, etc. The order appealed from

was reversed, unless respondent should remit the

verdict as to two of the defendants, and take judg

ment against the other alone, in which case it

was afllrmed. Held, that in no view was such un

dertaking of any validity, and that non-payment of

the judgment would not constitute a breach of the

same. — Galloway v. Yates, 10 Minn. 75, (Gil. 53.)

161. On appeal from an order of the district
co'jrt requiring the payment of money, appellant

gave a bond to stay proceedings on the order,

conditioned, as requited by Gen. St. Minn. 1878,

ft 88, i 10, to pay the costs of appeal and dam

ages, and to "abide and satisfy the judgment or

order which the appellate court may give there

in." .Held that, on an affirmance of tho order, an

action might be maintained against the sureties

on the bond for the amount of money directed

to be paid by the order, with interest.— Erick-

«on v. Elder, 25 N. W. 804, 34 Minn. 370.

I'litinpuished in Helton v. Goebel. 29 H. W. 6, 33 Minn.

Where, on appeal from an order denying
a new trial, a bond is given for a stay, as re

quired by Gen. St. Minn. 1878, c. SO, § 10, condi

tioned "io pay tho costs of said appeal, and the

damages sustained by the respondent in conse

quence thereof, if said order or any part thereof

is aBinr.ed, or said appeal dismissed, and abido

and satisfy the judgment or order which the ap

pellate court may give therein," the payment of

the judgment that may be entered after the new

trial is denied is not within the condition of the

bond, unless tho benefit of it is lost to the re

spondent in consequence of the appeal and stay.—

Reitan v. Goebel, 29 N. W. 6, 35 Minn. 384.

^Distinguishing Iidukson v. Elder, 20 N. W. 801,34 Minn.

Discharge by satisfaction of judgment—

Levy of execution.

763. Tne sureties in a bond foi a stay on nn
ippealmay, in an action on the bond, avail them

selves of any presumption ot satisfaction of the

Judgment appealed from arising in favor of their

principal frum a valid levy on sufficient pcrsoual

property of tho judgment debtor. The execution

of the appeal bond after tho levy of tho execu

tion will "not estop them from setting up such de

fense.—First Nat. Bank of Hastings v. Rogers,

13 Minn. 4U7, (Gil. 376.)

7fi4. An execution was duly levied on sufficient

personal property of defendant, which, by con

sent of parties, was left with defendant, and an

appeal from the judgment was taken, and a bond

to stay proceedings given. During the stay de

fendant disposed of the property. The Judgment

was affirmed. Held, that the levy, under such

circumstances, was not a satisfaction of the

debt, either as to principal or sureties on the

appeal-bond.—Bennett v. McGrade, 15 Minn. 132,

(Gil. 99.)

765. A levy was made upon personal property,

which was subsequently surrendered to defend

ant, and a good draft lor the amount taken, and,

an appeal then being taken from tho judgment,

the same was affirmed. Held, the draft having

been returned without presentment by consent of

defendant, that there was no satisfaction of the

judgment, and tho sureties on the appeal-bond

were not released.—First Nat. Bank of Hastings

v. Rogers, 15 Minn. 381, (Gil. 305.)

706. Sureties upon an appeal bond are bound to

inquire into the condition of affairs affecting

their rights and liabilities at the time the bond

is executed, and will be presumed to know that a

levy of an execution issued on the judgment from

which the appeal was taken had heen released at

the time the uppeal bond was executed.—First

Nat. Bank of Hastings v. Rogers, 15 Minn. 381,

(Gil. 305.)

Discharge by payment of costs.

767. To an action on an undertaking given

on appeal to the supreme court, conditioned for

payment of the costs of the appeal, brought after

judgment for respondent on the appeal, payment

to the clerk of his fees, included in such judg

ment, unless authorized or sanctioned by the re

spondent, is not a defense.—Menage v. Newcomb.

22 N. W. 182, 33 Minn. 143.

Judgment on affirmance.

70S. One who has voluntarily become surety

on nn appeal-bond cannot, on judgment being

rendered against him, complain that Gomp. St.

§ 134, p. 518, authorizing judgment against both

principal mid surety on the appeal-bond, on

affirmance by the district court of a judgment of

a justice of the peace, is unconstitutional as au

thorizing a judgment without due process of

Inw. Following Davidson v. Farrell. 8 Minn.

25S, (Gil. 225.)—Libby v. Husby, 8 N. W. 903,

28 Minn. 40.

Action on bond.

769. Where there is a levy on sufficient per

sonal property, an appeal taken, and the levy re

leased, it is unnecessary, before bringing an ac

tion on the appeal bond, to issue an alius execu

tion, or one In tho nature of a ren<ii.Jlo?it ex

ponas.—First Nat. Bank of Hastings v. Rogers,

15 Minn. 381, (Gil. 305.)

770. Where a causa of action is, pendente lite,

assigned to a third person, he is the real party

in interest, and may maintain an action on an

appeal-bond given after such assignment, and

payable to the original partv to the suit. —Ben

nett v. McGrade, 15 Minn. 132, (Gil. 99.)

771. In an action upon an appeal-bond, any de

fense that a principal therein may interpose is
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also available to the surety.—First Nat. Bank of

Hastings v. Rogers, 18 Minn. 407, (Oil. 876.)

APPEARANCE.

Effect, in replevin, see Replevin, 21.

Submission to jurisdiction of justice of the peace,

see Justices <>J the Peace, 6-10.

General appearance—What constitutes.

1. An admission of service by defendant, in

dorsed on the summons, is not an appearance in

the action, and does not entitle him to notice of

subsequent proceedings.—First Nat. Bank of Hast

ings v. Rogers, 12 Minn. 529, (Gil. 437.)

2. Defendant appeared specially, and moved

to set aside the summons, and, pending the pro

ceeding upon such motion, he applied to the court

for an extension of time to answer. Held, that

such application amounts to a general appearance,

giving the court jurisdiction of the person of the

defendant, and plaintiff's motion to dismiss the

motion to set aside the summons should be grant

ed.—Yale v. Edgerton, 11 Minn. 271, (Gil. 184.)

3. Under Comp. St. Minn. c. 72, ?S 26, 37, which

provide that a defendant appears in an action

when he "demurs, " a demurrer to the complaint

for want of jurisdiction of the defendant corpora

tion is an appearance, and subjects such defend

ant to the jurisdiction of the court, even though

he protest that the demurrer is for that special

purpose.—Reynolds v. La Crosse & Minn. Packet

Co., 10 Minn. 178, (GIL 144.)

4. A stipulation in au action for a settle

ment and dismissal thereof, signed by plaintiffs

and some of defendants, is not such an appear

ance therein as entitles defendant to notice of

subsequent proceedings.—Grant v. Schmidt, 22

Minn. 1.

5. Defendant procured an order to show

cause why a judgment should not be vacated,

alleging in his affidavit several defects, one go

ing to the jurisdiction of the person of defend

ant, but did not particularly specify tho ground

of the application. Held that, as'the decision

of questions other than those going to the juris

diction was called for, the application amounted

to a general appearance, and cured the defect as

to the jurisdiction.—Curtis v. Jacnson, 23 Minn.

208.

Doubted In Kanne v. Minneapolis A St. L. Ity. Co., 28
N. W.sst.8.1 Minn. 419.

Qualified in Godfrey v. Valentine, 40 N. W. 1S3, 89 Minn.
888.

Effect—Objections waived.

6. Defendant obtained an order to show cause

why a judgment against him should not be va

cated, and he be allowed to answer, and served

tho same with a copy of his proposed answer up

on the plaintiff. Held, that he thereby appeared

generally, and waived a defective service of the

summons, and that his application was addressed

to the discretion of the court.—Frear v. Heichert,

24 N. W. 319, 34 Minn. 96.

7. Where the court has jurisdiction of the

subject of the action, an appearance therein by

the defendant gives the court jurisdiction of his

person, and operates as a waiver of all defects

in the service of process. —Chouteau v. Rice,

1 Minn. 192, (Gil. 166 )

8. The exemption from service of process con

ferred by Laws Minn. 1S65, c. 71, upon certain per

sons engaged in military service, is a personal

privilege, to be taken advantage of by motion to

set aside the service, and is waived by a general

appearance.—Williams v. McGrade, 13 Minn. 174,

(Gil. 165.)

9. A defendant, by appearing generally,

waives his right to object to the service of the

summons or return of the officer theivon.—John

son v. Knoblauch, 14 Minn. 16, (Gil. 4.)

Distinguished In Cralg-head v. Martin. 2i> Minn. 44.

10. The service of thesummons in an action by

the city marshal, the failure of the justice who

tried the cause to enter the place of an adjourn

ment in his docket, as also the irregular entry

of an adjournment, as well as the failure to en

ter in the docket the official return, a statement

of the plaintiff's demand, and defendant's set off,

where the pleadings were in writing, are mere

irregularities, which are waived by the volunta

ry appearance of the defendant, joining in the

pleadings, and going to trial on the merits. —

Steinhart v. Pitcher, 20 Minn. 102, (Gil. 80.)

11. A corporation, after appearing, In an ac

tion commenced in a justice's court, auJ plead

ing to the merits, cannot thereafter object to the

Jurisdiction of its pjrson because the summons

was not served in the manner directed by stat

ute. —Anderson v. Southern M. R. Co., 21 "Minn.

80.

12. A motion to set aside service of a summons

and the return thereof, on the ground that it was

improperly served, is too late after general ap

pearance; and such appearanco cannot be set

aside where it is not shown to have been induced

by fraud or mistake of fact. —Allen v. Coates,

UN. W. 132, 29 Minn. 46.

18. An appearance in court after the rendition of

a judgment which is void for want of jurisdiction

is not effectual to render that judgment valid.—

Godfrey v. Valentine, (Minn.) 40 N. W. 163.

39 Minn. 336.

Limiting Curtis t. Jackson. 23 Minn. 208.

Special appearance.

14. In an action by attachment the defendant an

swered, setting up facts showing fraud in the pro

curement of the service of the process, and objected

to the jurisdiction of the court. Held, that an an

swer which simply sets up facts showing want of

jurisdiction is not such an appearance as waives

the objection, but merely a special appearance.—

Chubbuck v. Cleveland, (Minn.) 35 N. W. 362.

37 Minn. 466.

15. A motion to vacate a Judgment entered

default based on grounds going only to the juris

diction of the court, the appearance being speci

fied to be for the purposes of the motion only, is

a special appearance, and will not operate to cure
any defects in the jurisdiction.—Covert v. Clark,

23 Minn. 539.

16. Whore a party appears specially in oppo

sition to an application lor judgment in tax pro
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ceedings unaer the general law, (Laws Minn.

1874, c 1,) and in his written objection speci

fies iertain other objections as a separate defense

in case the objections to the jurisdiction are

overruled, this is not a full appearance or waiv

er of the objection to the jurisdiction. —Board

Com'rs Stearns County v. Smith, 25 Minn. 181.

Authority to appear.

17. On a question as to the validity of a judai-

ment, it cannot be presumed that an attorney

assuming to appear in a cause did so without au

thority.—Gemmell v. Rice, 13 Minn. 400, (Gil.

371.)

IS. Defendant wrote to an attorney a letter,

stating that he had beard that a lien had been

laid on his property by certain persons, and

saying: "I want you to fight them ;" and sug

gesting that he could hold the property for a

nomestead. Meld, that this authorized the at

torney to appear in tne action referred to, and to

do whatever might bo necessary, in his Judg

ment, for the defense.—Eickman v. Troll, 12 N.

W. 347, 29 Minn. 124.

19. On a motion by executors and devisees to

set aside two judgments against them, they de

nied on affidavit that the attorney, who in one

case procured them to be substituted as plaintiffs

in place of their testator after his death, and in

the other, in which they were defendants, ap

peared for them, and defended the action, was

authorized by them to do so. In opposition to

this was only the affidavit of a member of a firm

that the firm was authorized by the testator to

bring the first action, and that they employed the

attorneys who brought it, and employed the at

torney who procured the substitution to be made,

and also employed him to defend the second ac

tion: and that the firm, after testator's death,

was employed and acted as the agent of his ex

ecutors in and about the probate of his will, and

in and about his real estate. Belt], that, no au

thority in the firm to bind the executors, by sub

jecting them to the jurisdiction of the court, was

shown; and the presumption of authority in the

attorney from his professional character and acts

was fnllv removed —Stocking v. Hanson, ;'8 N.

W. 507, 35 Minn. 207; Hanson v. Stocking, Id.

20. B.. the attorney for plaintiff, negotiated

with defendant with regard to certain partnership

matters, and the latter referred B. to T. and D.,

saying that they were his attorneys. Negotiations

were afterwards had between B. and T. on the

subject, and action was brought against defend

ant. The latter wrote to a third person asking him

to see T. and D. about the case, and let him know

what had been done. These letters were handed

to T. and D. with the request that they attend to

the subject referred to. and they entered notice of

appearance for defendant. Held, that the evi

dence was sufficient to support a finding that T.

and D. were authorized to appear for defendant,

so that the latter was subjected to the jurisdiction

of the court.—Holdcn v. Greve, (Minn.) 42 N. W.

S61.

41 Minn. 178.

Effect of failure to appear.

21. Failure to appear does not waive any irreg

ularities in the action. — Holgate v. Broome, f

Minn. 243, (Gil. 200.)

Application.

For insurance, see Insurance, 36-53.

New trial, see New Trlitl, 1-6.

Of payments, see MorUiaqes, 132; Partnership,

39, 40; Payment, 85-43; Principal and Sure

ty, 7.

ARBITRATION AND AWARD.

Bee, also. Reference.

Of conflicting claims to public lands, soe Public

Lands, 149.

Provisions for arbitration in contracts, see Con

tracts, 90-95; Insurance, 89-95.

Submission by partner, see Partnership, 49.

not a discontinuance of action, see Practice

in Civil Cases, 3.

Submission.

1. A submission Is sufficient which describes

the demands covered by it as "all demands be

tween H. and A. which either of them has against

the other, arising on a controversy between them

on tbe claim of said H. for a balance due for a

claim for building a house for said A., and all

claims and demands against them, of any nature

and kind, growing out of said building."—Heg-

lund v. Allen, 14 N. W. 57, 30 Minn. 38.

2. Where parties to a controversy execute an

agreement to submit it to arbitration, and it is

clear that it was intended to be a statutory arbi

tration, but it is invalid as such, it cannot have ef

fect as a common-law submission.—Holdridge y.

Stowell. (Minn.) 40 N. W. 259.

39 Minn. 360.

8. A stipulation In a submission to arbitration

that there shall be no appeal or writ of error is

binding, unless fraud, corruption, or misbehavior

is shown. Mere mistake of law or fact is not suffi

cient.—Daniels v. Willis, 7 Minn. 374, (GiL 295.)

Time for making award.

4. Under Gen. St. Minn. 1878, o. 89, S 8, pro

viding that "the time within which the award

shall be made and reported may be varied ac

cording to the agreement of the parties, " an

agreement for extending the time for making the

award need not be acknowledged before a justice

of the peace, as roquirod by section 3 in the case

of the original submission.—Uoglund v. Allen,

14 N. W. 57, 30 Minn. 38.

Filing award.

5. Under Rev. St. Minn. c. 96, $ 9, providing

that, "to entitle an award to be enforced, it must

bo in writing, » * * attested by a subscribing

witness," an award filed without such attestation,

although not entitled to be enforced, is not void,

and the court may modify orrecommitsuch award

for amendment.—Lovell v. Wheaton, 11 Minn. 92,

(Gil. 57.)

6. Under Rev. Rt Minn. c. 96, 5 10, providing

that an award of arbitrators shall be returned to

the clerk, such award need not be filed in term,

nor is it necessary that a general term intervene

between the submission and the return of the

award.—Lovell v. Wheaton, 11 Minn. 92, (Gil. 57.)
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Effect of award.

7. Arbitrators wererequirod to determine (1)

what compensation was due to plaintiff from the,

profits of a certain business, and (2) all demands

and claims between the parties growing out of a

tannery business. The award was that plaintiff

had no claim against defendant in respect of the

compensation from profits, thevo being no profits

in that business, and that there was due from

plaintiff to defendant a certain sum on account

of the tannery business. Held, that the award

disposed of everything submitted to the arbi

trators, and was confined to those matters.—

'ohnston v. Paul, 22 Minn. 17.

8. Defendant claimed to be entitled to a one-

half interest in certain property under an agree

ment whereby he was to work in a tannery for a

certain fixed salary and one-half of the profits of

the business, he to own such interest in the prop

erty when his half of the profits should equal

one-half of tho cost of the property. It appeared

that matters growing out of the agreement had

been submitted to arbitrators, whose award, con

firmed by the court, found there were no profits.

Held, that a verdict finding the ownership of half

of such property to bo in defondant was prop

erly set aside. —Haubrick v. Johnston, 23 Minn.

237'.

Setting aside award.

9. An award of arbitrators will not be set aside

in equity on the ground that the arbitrators have

not acted upon all the matters submitted, or that

they have exceeded their powers, unless the party

complaining has been injured thereby.—Daniels v.

Willis, 7 Minn. 3H, (Gil. 21)5.)

10. An action will lie to vacate and sot aside

the award of arbitrators on the ground of fraud.

—Dewey v. Leonard, 14 Minn. 153, (Gil. 120.)

11. After the filing o> an awat^ .,/ arbitrators

«vilh the district court, it has power to send the

award back to the arbitrates for more specific

findings, or to correct the same, or go over the

matter, and make a new award, if necessary.—

Johnston v. Paul, 22 Minn 17.

12. That an award of arbitrators upon a com

mon-law arbitration is clearly wrong, while it may

be evidence entitled to greater or less weight, ac

cording to the extent and effect of the apparent

error, and the other circumstances of the case in

support of the charge of fraud or partiality on the

part of the arbitrators, is not conclusive evidence

of it.—Goddard v. King, 41 N. W. 059, 40 Minn. 104.

13. Where it was agreed in a lease that the yearly

rent was to be 5 per cent, of the value of the prem

ises as appraised by referees chosen by the par

ties, a great difference between the value so ap

praised and the value as found by a court or jury

is not, of itself, a reason for setting aside the ap

praisal.—Goddard v. King, (Minn.) 41 N. W. b59.

40 Minn. 104.

Enforcement of award.

14. After an award has been filed the court

mav entertain all further proceedings on it in va

cation. —Heglund v. Allen, 14N.W. 57, 30 Minn. 38.

Judgment on award.

15. When an award of arbitrators is filed with

the clerk of the district court, as provided by Rev.

St. Minn. c. 96, the court has jurisdiction thereof,

and the parties may waive all objections to the

award on account of formal errors and irregulari

ties, and authorize the clerk to enter judgment

without confirmation by the court. — Lovell v.

VVheaton, 11 Minn. 92, (Gil. 57.)

16. A judgment rendered on an award of ar

bitrators, under Gen. St. Minn. 1S>«K">, c. 89, has

the same conclusive effect, and can only be set

aside in the same manner and for the samo

causes, as other judgments in civil actions.—

Johnston v. Paul, 23 Minn. 40.

17. An action to vacate a judgment entered on

an award, on the ground it was procured by falsa

testimony, cannot be maintained, defendant >

remedy being by motion to vacate tho aware ,

and for a rehearing. - Johnston v. Paul, 23 Minn

40.

18. Objections to the award of arbitrator*

should be made upon application for confirma

tion and judgment upon the award, and, no ex

<-use being offered for failure so to do, they can

lot afterwards be heard.—Gaines v. Clark. 25

Minn. 04.

ntRtinptnlshed In Barney v. Flower. 7 N. W. 8S3.e7Minn.
408. See, also. Heglund r. Allen. 14 N. W. 57. 30 Minn. 3.4.

19 Gen. St. Minn. 1878, c. 89, $ 3, relating t>>

arbitration, provides that "tho parties shall ap

pear * « * before any justice of the peace,

and shall there sign and acknowledge" the ar

bitration agreement. Held, that it is essential to

the jurisdiction of the arbitrators that the agree

ment be acknowledged before a justice of the

pjace, and ajudgment entered on an award where

the submission was not acknowledged before a

justice is void, though no objection was made,

before the arbitrators or on the application for

judgment. Distinguishing Gaines v. Clark, T3

Minn. 04.—Barney v. Flower, 7 N. W. 823, i7

Minn. 403.

20. While, on an appeal from a Judgment en

tered on tho award of arbitrators, tho appella.. t

may make any objection to the validity of the

submission, though such objection was not raised

below, the supreme court will not consider any

error or irregularity in the proceedings after a

valid submission, where it was not objected to

below.—Heglund v. Allen, 14N.W. 57, 3u Miuu. 3S.

Liabilities on arbitration bonds.

21. An arbitration bond, conditioned that the

principals thoreou "shall well and truly submit

and stand to and abide by the decision and award

of the arbitrators," etc., binds them not only to

submit to the decision of the arbitrators, but to

obey and perform the acts required by the

award, and ou their failure the sureties are lia

ble. Km.mett, C. J., dissenting. —Washburne v.

Lufkin, 4 Minn. 400, (Gil. 302.)

22. Where a party to an arbitration willfully

puts it out of his power to comply with the award,

as where he converts personal property directed

to be sold, an action upon the bond will lie, as for

a breach.—Daniels v. Willis. 7 Miuu. 383. (Gil. 304.)

Architects.

Lien for services, see MvcImhIcs' Liens, 43.



145 ARRAIGNMENT—ASSAULT AND BATTEBY, I.

Arraignment.

See Criminal Law. 22, 23.

ARREST.

&-e, also. Bail; Criminal Law; False Imprlson-

H imicide in resisting arrest, see Homicide. 11.

H iking arrest without process, see Constitutional

Uiw, 158.

Of judgment, see Criminal L<iw, 124, 126.

On criminal charge—Without warrant.

1. Under Gen. St. Minn. 1S7S, c. 105, $ 11,

providing that "a peace-officer may, without a

warrant, arrest a person, First, for a public

oflcuse committed or attempted in his presence, "

etc., such an arrest is authorized only where the

officer at once sets about ttie arrest, and follows

up the effort until the anvst is effected. An in

ternal of five hours between the alleged offense

and the arrest, during which the officer was not

engaged in an; thing connected with the arrest,

deprives him of authority to arrest therefor with

out a warrant.—VVahl v. Walton, 16 N. W. 3<J7,

JO Minn. 506.

2. The violation of a city ordinance, punish

able by fine or imprisonment, is a public offense

within the meaning of Gen. St. Minn. 1878, c.

106, 5 11, authorizing any peace-officer to make

an arrest, without warrant, for a "public

offense committed or attempted in his presence, "

although the offe ise does not amount to a breach

of the pence.—State v. Cantieny, 24 N. W. 458,

34 Minn. 1.

Articles.

Corporate articles, see Corporations, 5, 6.

ASSAULT AND BATTERY.

I. Civil Action, 1-10.

II. Cuimixal Prosecution, 11-32.

See, also, Indecent Assault.

By servant, see Oirrter*, 109, 110; Master and

Servant, 23.
wife in presence of husband, see Husband

n iid Wife, 12, 13.
With intent to kill, see Homicide, 28, 29.

— to rape, see Rape, 2, 4-7.

I. Civil action.

When action lies.

1. In an action by a husband and wife, the
complaint alleged that defendants assaulted, beat,

and terrified the wife, forcibly and unlawfully

turned her out of her house, fastened her out, hin

dered and prevented her thereafter from re-enter

ing or returning thereto, whereby she suffered

great injury, etc. Plaintiffs showed that, while

other members of the family were absent, and the

wife, who was thinly clad and in feeble health,

was momentarily out of the house, defendants en

tered, closed the door against her, and forcibly re

sisted her efforts to enter through a window.

Held, that plaintiffs were entitled to recover with

out proving an actual assault.—Jacobs v. Hoover,

9 Minn. 204, (Gil. IStf.)

2. A complaint which alleges that defendants

shook their fists in plaintiff's face, accompanying

the action with a ttireat that they would strike

her, shows a cause of action for assault and bat

tery.—Mitchell v. Mitchell, (Minn.) 47 N. W. 308.

45 Minn. 50.

Pleading—Complaint.

3. In an action for assault and battery, the

complaint described the injuries inflicted by de

fendant, and then alleged that "thereby said

plaintiff was greatly wounded and bruised, " etc.

Held a sufficient averment that plaintiff's in

juries were caused bv defendant.—Greenman v.

Smith, 20 Minn. 418, (Gil. 370.)

4. In an action for a simple assault and battery

the complaint need not charge in terms that it was

"willful" or "malicious," to entitle plaintiff to

maintain his action.—Andrews v. Stone, 10 Minn.

72, (GiL 52.)

5. A complaint In an action for assault and

battery, which shows actual violence inflicted on

the person, need not state that tho injuries com

mitted were "with force" or "with force and

arms. "—Greenman v. Smith, 20 Minn. 418, (Gil.

370.)

Justification.

6. In a lease by plaintiff's husband of a sewing-

machine, there was a clause providing that, incase

of default, defendant or its agent might, "with or

without process of law, take actual possession

thereof ; and for that purpose, or to search for the

Bame, may enter any premises of mine, or to which

I may have access, using such force as may be nec-

essarv. " Held, not to authorize an assault by one

of defendant's agents upon plaintiff, and the use

of physical force to hold and restrain her while an

other agent removed the machine from the lessee's

dwelling.—Fredericksen v. Singer Manuf'g Co.,

(Minn.) 37 N. W. 453.

38 Minn. 356.

Damages.

7. Where, in an action for assault and battery,

no special damages are alleged, plaintifTis not con

fined to nominal damages, but may recover such

general damages as he may prove to have resulted

from the injury.—Andrews v. Stone, 10 Minn. 72,

(Gil. 52.)

Against joint defendants.

8. In a suit against several lor assault, the

jury should award against all, the sum the most

culpable should pay; but if they apportion the

damages, the plaintiff may take judgment against

one, and enter a nolle as to the others.—Warren

v. WestruD. (Minn.) 4tt N. W. 347. „
44 Minn. 237

Mitigation.

9. In an action brought by a husband and wife

the complaint charged the defendants with as

sault and battery upon the wife, forcibly and un

lawfully turning her out of her house, and pre

venting her re-entering therein. The separate an

swer of one of the defendants averred that the
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bouse belonged to him; that plaintiffs obtained

possession fraudulently; that he only entered and

took possession peaceably. The other defendants

interposed a general denial. Held, that evidence

that the husband obtained possession of the house

from such defendant by fraud and false represen

tations, was not proper in mitigation of damages.

—Jacobs v. Hoover, 9 Minn. 204, (Gil. 189.)

10. In an action for assault and battery com

mitted on plaintiff by defendants in entering on

her premises without her consent, for the pur

pose of overcoming her resistance, the fact th.it

defendants were acting under orders from a rail

road company, and that there were proceedings
pending for condemuing the premises in ques

tion, cannot be shovn in mitigation of damages.

—Colvill v. Langdou, 22 Minn. 565.

1L Criminal Prosecution.

What constitutes assault.

11. Theforcible expulsion from a railway train

of a passenger, although wrongfully on the train,

before the train is brought substantially to a

stand-still, is an assault, for which the conductor

so ejecting him is criminally liable.—State v.

Kinney, 25 N. W. 705. 34 Minn. 811.

Armed with dangerous weapon.

12. The fact that the defendant, in an indict

ment for an assault with a dangerous weapon, etc.,

committed the offense suddenly in an affray, and

in the heat of momentary excitement, wil h a stone

picked up from the ground, and with which he had

not been previously armed, does not entitle bim, if

he had the criminal intent, to an acquittal; but the

jury may consider the circumstances upon the

question of intent.—State v. Dineen, 10 Minn. 407,

(Gil. 325.)

13. Under an Indictment for an assault with a

dangerous weapon, etc.. where it appeared that, at

the time of such alleged assault, there was a gen

eral disturbance, it is not necessary to make out

the offense that the defendant should have been

armed with such weapon before the disturbance.

—State v. Dineen, 10 Minn. 407, (Gil. 325.)

14. Under an indictment for an assault with a

dangerous weapon, with intent to do great bodily

harm, where it appears that the defendiuit had the

weapon prior to the assault, it is immaterial

whether he brought it to the place of assault or

procured it there.—State v. Dineen, 10 Minn. 407,

(Gil. 325.)

15. The fact that the defendant In an Indict

ment for an assault with a dangerous weapon, etc.,

was, at the time of such assault, engaged in a riot,

and such assault was one of the acts then and there

committed, will not prevent his conviction under

the indictment, for, both offenses being felonies,

there can be no merger of one in the other.—State

v. Dineen, 10 Minn. 4U7, (Gil. 3^5.)

16. After a principal offender is armed with a

dangerous weapon, one who comos to his assist

ance, knowing him to be so armed, and partici

pates in the intent to do great bodily harm, and

aids in the assault, is as guilty as though he had

aidea in the previous arming.—State v. Herdina,

25 Minn. 161.

17. To convict of assault with a dangerous

weapon a person who came to the assistance of

another, who was armed, it is not necessary to

show that he aided in the previous arming of the

Serson having the weapon.—State v. Herdina, 25

linn. 161.

18. Defendant pointed a loaded pistol at H.,

saying "I want you to get right out of this yard,

or I'll kill you, " and then, without any justifi

cation or legal excuse, shot ana wounded him.

Held, that defendant was properly convicted of

an assault, armed with a dangerous weapon,

with intent to do great bodily harm.—State v.

Tripp, 24 N. W. 290, 31 Minn. 25.

Defenses—Jus t ifloat i on .

19. Where one advances upon another in a

threatening manner, the latter may strike, or use

a sufficient degree of force to prevent the in

tended blow, without retreating.—Gallagher v.

State, 3 Minn. 270, (Gil. 185.)

20. On a trial of an Indictment for assault

and battery, it appeared that, after high words,

the prosecutor advauced upon the defendant in a

threatening mannar, whereupon defendant, with

out making an effort to retreat, struck him.

Held, that the question whether the striking

was justifiable was for the jury.—Gallagher v.

State, 3 Minn. 270, (Gil. 185.)

21. The commission by one of an assault to do

great bodily harm to another is not justified by

a wrong that he has not reasonable ground to

believe to oe dangerous to himself.—State v.

Tripp, 24 N. W. 290, 34 Minn. 25.

Intoxication.

22. Since the "malicious and felonious intent"

is the gist of the offense of "assault with a deadly

weapon with intent to do great bodily harm, " un

der Laws Minn. 1864, c. 41, a defendant who was,

at the time he committed such offense, so drunk

as "not to know what he was doing, " cannot be

convicted, where it does not appear that he became

intoxicated with a view to commit the crime, or

intended, before his intoxication, to commit it.—

State v. Garvey, 11 Minn. 154, (Gil. 95.)

23. Evidence merely that derendaut was drunk

when he joined one in committing an assault,

without any evideuce of the condition of his

mind, or that ho was too drunk to reason or to

know right from wrong, will not entitle him to

require a charge to the jury that if ho was so

drunk that he did not know what he was doing

they should find him not guilty.—State v. lier-

dina, 25 Minn. 161.

Complaint.

24. A complaint for a simple assault, which

alleges that defendant did, at a certain place,

"willfully and unlawfully assault the complain

ant with a revolver, " sufficiently charges an in

tentional attempt by violence to do complainant

bodily harm.—State v. Bell, 5 N. W. 970, 26

Minn. 388.

Indictment.

25. Under Comp. St. Minn. c. 105, gjj 12, 13, which

provide that an indictment is sufficient if the of
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fense Is charged with such a degree of certainty

as will enable the court to give judgment accord

ing to the right of the case, an indictment which

designates the offense simply as "an assault with

iDtent to do great bodily harm." and which, in

specifying the acts done, alleges that the "assault

was made with a deadly weapon, "etc., sufficiently

charges the offense, under Laws Minn. 1864, c. 141,

of "ass-iult With a deadly weapon with intent to do

great bodily harm. "—State v. Uarvey, 11 Minn.

154, (Gil. 95.)

26. An indictment under Laws Minn. 1S04, c. 41,

{ L, for assault with a dangerous weapon, with in

tent to do great bodily harm, which alleges that

defendant, being armed with a dangerous weapon,

to-wit, a " large, heavy stone, " did make an assault,

etc., sufficiently alleges an assault with a "danger

ous weapon. "—State v. Diueen, 10 Minn. 407, (Gil.

335.) See State v. Henn,40N. W. 572, 39 Minn. 476.

27. An indictment under Laws Minn. 1864, c. 41,

$1, which charges "an assault with a dangerous

weapon, with intent to do great bodily harm, " is

not vitiated by the fact that it also alleges a "beat

ing and wounding" with such weapon, for thiB is

mere surplusage.—State v. Dineen, 10 Minn. 407,

tea 325.)

28. Where an indictment for assault with In

tent to do great bodily harm is in the words of the

statutory form, it is sufficient, without the words

"deliberately," "premeditatedly, " and with "ma

lice and forethought. "—State v. Uarvey, 11 Minn.

154, (Oil. 95.)

89. An indictment, under Gen. St. 1866, c. 94,

{33, providing that "whoever, being armed with a

dangerous weapon, assaults another, with intent

to do grea* bodily barm,shall be punished," etc.,

charged that defendants, being "armed with dan

gerous weapons, [describing them,] did felonious

ly assault one A., with intent to do him, the

said A., great bodily harm," etc. Held, that

this description of the offense was sufficiently cer

tain.—State y. Shcnton, 22 Minn. 311.

Evidence.

30. Whether the rule that a witness' hostile

feelings cannot be shown until after he has been

questioned in reference thereto is a sound one or

not, it is competent, without such preliminary

question, tc show threats and hostile feelings on

the part of the prosecuting witness towards a de

fendant charged with assaulting him, from which

defendant hud reason to believe that witness was

going to kill him or do him great bodily harm,

and was justified in doing what he did to protect

himself.—State v. Dee, 14 Minn. 35, (Gil. 27.)

31. Threats, made a few hours before the alleged

assault, to comm'.t it. mav be proved.—State v.

Henn, (Minn.) 40 N. W. 572.*

39 Minn. 476.

Conviction.

32. An indictment charging an assault with

intent to do great bodily harm, defendant being

armed with a dangerous weapon, is within Geu.

St. 1»6*5, c. 91, i 12, which provides that "in all

cases of indictment in the district court for an

assault to commit any felony " the Jury may con

vict defendant of a simple assault. — State v.

Gummcll, 22 Minn. 51.

Assessment.

Cloud on title, see Quieting Title, 7-11.

For public improvements, see Municipal Corpo

rations, 241-306.

parks, see Municipal Corporations, 204-210.

Of members of mutual benefit associations, see In

surance, 161-163.

taxes, see Taxation, 43-59.

Assets.

Of decedents' estates, see Executors and Admin*

istrators, 26-30.

ASSIGNMENT.

See, also. Assignment for Benefit of Creditors.

As affecting right to set off, see Counterclaim and

Set-Off, 88, 39.
Effect of garnishment, see Garnishment, 23.

Ground of abatement of action pending, see Abate

ment and Revival, 29-31.

In bankruptcy, see liankruptcji, 6. 7.

insolvency, see Insolvency^ 5-27.

Law of place, see Conflict of Laws, 2, 3.

Of attorney's lien, see Attorney and Client, 87.

chattel mortgage, see Chattel Mortgages, 64.

claim against vessel, see Shi imiinj, 8.

contract for sale of land, see Vendor and Pur'

chaser, 59, 60.

dower, see Dower, 8.

errors, see Appeal and Eiror, 190-204; Crim

inal Law, liio.

Indian half-breed scrip, see Public Lands, 99.

judgment, see Judgment, 'i78-284.

lease, see Landlord and Tenant, 36, 37.

life-estate, see Waste, 1.

mortgage, see Mortgages, 103-117, 143, 144, 174-

178; Subrogation, 7, 8.

part of debt secured by mortgage, see Mort

gages, 115-117.

policy, see Insurance, 30-34.

right of action for breach of covenant, see"

Covenants, 28.
— pre-etuptor or homesteader, see Public

Lands, 126-146.

state to land bid in at tax sale, see Tax

ation, 237-283

vendor's lien, see Vendor and Purchaser, 123.

What constitutes an executed transfer, see Abate

ment and Revival, 31.

What is assignable.

1. Rights of action or property, which survive-

to the administrator or executor, are assignable.—

Tuttle v. Howe, 14 Minn. 145, (Gil. 113.)

2. A contract in writing, to cut and split cer

tain rails to be delivered to A. or bearer, creates

a mere chose in action, and prior to the adoption

of Rev. St. Minn. 1851 was not assignable, so

that an assignee cou'd bring suit at law thereon

in his own name.—Spencer v. Woodbury, IMinu.

105, (Gil. 82.)

8. Where a stage company is compelled to*

pay damages for the loss of life of a passenger

occasioned by a breach of a contract of the

owners of a ferrv to transport the company's
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«tagcs safely, their cause of action against the

ferry owners for such breach is assignable.—

.Blakeley v. Le Duo, 22 Minn. 476.

4. A right to recover damages for false im

prisonment is a mere personal right, and not as

signable even al ter verdict, but before judgment.

—Hunt v. Conrad, (Minn.) 50 N. W. 614.

47 Minn. 557.

5. Sp. Laws Minn. 1889, c. 860. § 1, requires

f>ersons securing contracts for public work in the

-city of St. Paul to execute a bond for the use of

the city, and of all laborers and material-men

.employed on the work, conditioned to pay for all

such labor and material. Held, that a cause of ac

tion arising on such a bond in favor of a laborer

employed on the work is assignable, and passes
bv an assignment of thf> <'lnim fi>" tl»» labor. —
■fiepp r. McCann. 50 N. W. 246, 47 Minn. 364;

Salisbury v. Keigher, 50 N.W. 246, 47 Minn.

367.

6. A payee of a note indorsed the same to a

third party, adding a guaranty of payment. Held,

that the contract and guaranty were assignable.—

fiarbord v. Cooper, (Minn.) 45 N. W. 8.W.

48 Minn. 466.

Tart of demand.

7. An assignment of part of an entire demand

-is binding and enforceable, as between the par

ties to the transaction, without the assent of the

.debtor; as where the debtor has discharged his

.obligation by paying the money into court pur

suant to statute.'—Canty v. Latternar, 17 N. W.

285, 31 Minn. 289.

'What constitutes an assignment.

8. An instrument under seal was in the form

-following, viz. : "I, B., do hereby certify and ac

knowledge that I have, on this 1st day of March,

A. D. 187H, given up all claims I have against H.

in favor of K. " Held, sufficient as an assign

ment to K. of any debt due from H. to B.—Crone
■v. Braun, 23 Minn. 239.

.Equitable assignment.

9. Ordinary drafts or bills of exchange, pay

able generally, and not out of any particular

fund or debt, and not accepted by the drawees,

.do not oparate as an assignment to the holier of

a debt duo from the drawees to the drawers, and

.cannot bo made to operate as such assignment by

a statement, at the time of their transfer to the

holder by the drawers, that they were for the

jnriceof goods sold by the drawers" to the drawees.

—Lewis v. Lawrence, (Lewis v. Traders' Bank,)

ii N. W. 587, 80 Minn. 134.

10. A client entered into an agreement in writ

ing with his attorney that the attorney should

receive a sum of money from a certain railroaa

.company "out of the amount due me from said

railroad company tor running through my laud,

to be paid when said suit is settled. " Held,

that this was an equitable assignment of the sum

named out of the amount referred to as due from

the railroad company. The fact that, by the

terms of the contract, the attorney's right to re

ceive the money was contingent upon a success

ful termination of the action, did not prevent the

.contract being treated and enforced as an assign

ment after the specified event had occurred and

tho attorney's right thereby become absolute.

Nor did the fact of the deposit by the railroad

company of the money due from it in court to be

paid to "the person entitled to receive it, the com

pany being thereby discharged from liability be

fore the making of the instrument, which was

made in ignorance of this fact, change its legal

effect as an equitable assignment of the fund.—

Canty v. Latternar, 17 N. W. 383, 31 Minn. 239.

Effect—What passes.

11. A bill of sale of firm assets purported to

transfer "all the personal property of any nature

or kind whatever" of the firm. He'd not to in

clude insurance policies.—White v. Bobbins, 21

Minn. 370.

12. Certain railroad bonds were delivered by a

railway company, under a temporary contract,

guarantied by two members of a firm that their

market value shoud be paid or the bonds returned,

which temporary contract was to be canceled on

the delivery of a duplicate thereof, guarantied

by all the members of the firm. The duplicate

was thereafter executed and delivered to the

company, but the temporary contract was not

redelivered. Subsequently, to secure a loan, the

company assigned the first contract, together

with its interest in the bonds therein mentioned

Held, that tho assignees took no interest what

ever under the contract, but that whatever in

terest the company had in the bonds passed by

the assignment. — MacDonald v. Kneeland, 5

Minn. 352, (Gil. 283.)

13. The assignment of an overdue note and

mortgage security does not transfer a cause of

action the assignor may have against a banker

for failure to notify an indcrser of such note,

by reason of which such iudorser was dis

charged.—Borup v. Nininger, 5 Minn. 523, (Gil.

417.)

Distinguished In Nininger v. Banning, 7 Minn. X33,
(Gil. 212.)

14. The assignment of a demand entitles the as

signee to every assignable remedy, lien, or secu

rity available by the assignor as a means of indem

nity or payment, unless expressly excepted or re

served in the transfer of the demand. The assign

ment of a judgment against a defendant in a re

plevin suit operates as an assignment of a bond

given by him pursuant to Gen. St. Minn. 1878, c.

66, § 136, to obtain a return of the property. —

Schlieman v. Bowlin, (Minn.) 30 N. W. 879.

86 Minn. 198.

15. Defendant agreed with H., upon a suffi

cient consideration, to pay a note and mortgage

held by L. against H. Subsequently L. sold

and assigned the note and mortgage to plaintiff.

Held, that L. acquired, through the promise of

defendant, additional security for the payment

of his debt, which passed with tho assignment,

as an incident, to plaintiff, and he could enforce

it.—Lahmers v. Schmidt, 29 N. W. 169, 35 Minn.

Rights of assignee.

16. Contractors to manufacture certain ar

ticles, when applied to for them by an assigueo

of the contract, told him they were not able to

make any. Held, that it was not necessary for

him to exhibit his authority to receive the ar
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tides, or to tender the purchase moncv.—Wilson

r. Hentges, 12 N. W. 151, 29 MLn:i. loi

17. As between assignees of a chose in action,

by express assignment, from the same person,

the one prior in point of time will be protected,

though neither debtor nor subsequent assignee had

notice of such assignment.—MacDonald v. Knee-

land, 5 Minn. 352, (Gil. 283.)

IS. The good faith of the assignor in making an

assignment of personal property, valid as between

the parties to it, cannot bo questioned by one

claiming to own part of the property, as his in

terest cannot be affected by such assignment.—

Haubrick v. Johnston, 23 Minn. 237.

19. Plaintiff executed a written assignment of

two promissory notes, and of a mortgage exe

cuted to secure them, which assignment stated

they were for value received, and delivered the

notes with the assignments. Held, that a pur

chaser from the assignee was not called upon to

inquire ot plaintiff as to the facts attending the

assignment Cochran v. Stewart, 21 Minn. 435.

20. An assignee of a chose in action takes the

same subject to all defenses against it in the

hands of the assignor at the lime of the assign

ment—State v. City of Lake City, 25 Minn. 404.

■ As against creditors of assignor.

21. The rights of a prior assignee of a chose in

action are superior to those of a subsequent at

taching creditor. — MacDonald v. Kneeland, 6

Minn. 352, (Gil. 2S3.)

Actions by assignee—Bight to sue.

22. Under Rev. St. Minn. p. 333, § 27, making

It obligatory upon plaintiff to bring the action

in his own name, an assignee of a chose in ac

tion mav sue thereon in his own name.—Russell

v. Minnesota Outfit, 1 Minn. 162, (Gil. 136. J

23. Under Rev. St. Minn. 1851, c. 70, $ 27, which

provides that every action must be prosecuted

in the name of the real party in interest, one

to whom a promissory note is assigned upon tho

condition that he should collect the same, and,

after satisfying certain indebtedness due from

the assignor to him, pay over the surplus to such

assignor, may bring suit thereon in his own

name, without joining the assignor as party

plaintiff. — Castner v. Austin, 2 Minn. 44, (Gil

32.)

24. Where the owner of a chose In action exe

cutes to another an assignment of it, absolute in

terms, such assignee is the party in legal inter

est, and may maintain an action on the demand

in his own name, although there be a verbal

agreement between the assignor and assignee that

the latter, when he collects the money, shall hold

it as trustee for the former.—Anderson v. Rear-

don, (Minn.) 43 N. W. 777.

46 Minn. 1S5.

25. After an assignment to plaintiff by an at

torney of a claim of the latter for compensation,

with his lien therefor on a judgment, the judg

ment debtor, supposing that the judgment was

owned by a county, paid the amount of it to the

county board, and received what purported to be

a satisfaction of tho judgment. Held, that plain

tiff could recover from the county the amount of

the claim assigned to him, although there was

no privity between them, and although he might

still havo his remedy against the Judgment

debtor, and notwithstanding the county board

was not authorized to collect the judgment.—Sib

ley v. Willard, (Sibley v. Pine County,) 17 N.

W. 337, 31 Minn. 201.

26. Certain bonds, while in the possession of »
third person, were assigned by the owner. Sub

sequently a creditor of such owner instituted)

garnishee proceedings against the person havings

the bonds, and, before such person had notice of

such assignment, obtained a judgment against

him as garnishee for the value of the bonds.

Held, that an action would lie on the part of Hut

assignee to set aside the Judgment, so far as it

affected the rights of the assignee, and was »

cloud on bis title.—MacDonald v. Kneeland, 5

Minn. 352, (Gil. 283.)

Parties.

27. In an action by the assignee of a chose in

action, the fact that tho defendant set up as a

defense a counter-claim against plaintiff's as

signor, exceeding the amount claimed by plain

tiff, is not ground for making the assignor of

such claim a party to the suit.—Davis v. Sutton,

23 Minn. 307.

2S. An assignment by a plaintiff to his attor

neys, as compensation for their servicos in the

action, of a certain percentage of the entire sum

collected in it. does not make it necessary to join

them as parties plaintiff. —Herrick v. Minneapo

lis & St. L. Ry. Co., 21 N. W. 471. 32 Minn. 435.

Pleading.

29. In an action by tho assignee of a chose in

action, an allegation that tho assignment wet

made for a valuable consideration is sufHcieutly

specific in the absence of a motion to make mora

delinito and certain.—Russell v. Minnesota Out-

tit, 1 Minn. 162, (Gil. 136.)

30. In an action upon a bill of exchange, de

fendants, by supplemental answer, averred pay

ment of the same to the plaintiff of record. A

reply averred an assignment of the chose in ac

tion before such payment. Held that, unless

such assignment was made pendente lite, the

action could not be maintained; and tno fact

that it was so assigned must be affirmatively

shown by the pleadings, and failuro so to do>

could not bo eur<d by the verdict. —St. Anthony

Mill Co. v. Vandall, 1 Minn. 246, (Gil. 195.)

Evidence.

81. In an action on an account by a person

claiming to be the assignee thereof, plaintiff's at

torney testified: "In regard to the assignment

* * * mentioned in the complaint, it was left in

my possession as attorney for plaintiff, but, after

a thorough search, I cannot find it. Assignment

was a general one, and included the account set

out in the complaint in this action. " Held, that

such testimony, not having been objected to on

any ground, was sufficient to sustain a finding that

the account had been assigned as alleged in the

complaint.—Webb V. O'DonneU, 10 N. W. 140, 29

Minn. 369.
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Actions by assignee — Stipulation for

judgment.

32. A stipulation for judgment, entered into and

acted upon by the parties of record to an action

without notice to defendant of an assignment of

the cause of action prior thereto, may be enforced

by him; and his failure to appear and oppose a

motion to vacate such judgment, it not appearing

that he had notice of such motion, is no waiver of

his rights, and the judgment, not being properly

set aside as to him, cannot be set aside as to plain

tiff.—Chisholm v. CUtherall, 12 Minn. ST5, (Gil.

251.)

ASSIGNMENT FOR BENEFIT

OF CREDITORS.

I. Requisites and Validity, 1-43.

II. Construction and Effect, 44-51.

III. The Assignee, 52-86.

IV. Rights of Ckeditous, 87-100.

See, also. Bankruptcy; Composition with Cred

itors; Insolvency.

Acknowledgment, see Notary Public

Actions by assignee, see Summons, 30.

Assignment made by married woman, see Hus

band and Wife, 49.

Effect, as ground for abatement of action against

assignee, see Abatement mid Revival, 6.

Leave to sue assignee, see Plendina, 125.

Substitution of assignee as plaintiff, see Attach

ment, 41.

I. Requisites and Validitt.

What constitutes.

1. An insolvent debtor transferred all of his
■property in payment of his debt to the assignees,

and they agieed in writing that if, after dispos

ing of the proporty in the ordinary course of

business, and collecting the notes and accounts,

they realized any sum over expenses and the

amount of their debt, such surplus should be sub

ject to the debtor's order. Held, that the trans

fer and agreement constituted one instrument,

in legal effect an ordinary assignment for the

benefit of creditors; and the fact of a considera

tion, viz.. the discharge of the debt to the as

signees, did not change such effect. — Truitt v.

Caldwell, 3 Minn. 364, (Oil. 257.)

2. Certain railway bonds were, by resolution,

.delivered to a trustee, to be by him delivered to

such creditors as would receive them in a pro

rata proportion; and, in case any of the bonds

remained in his hands on a certain date, they

were to be delivered to the company, and the

trustee discharged. Held, that this was not an

assignment for the benefit of creditors, but that

the trustee was simply the agent of the corpora

tion, and the bonds remained the property of the

company. —Banning v. Sibley, 3 Minn. 3b'J, (Gil.

2S2;) Kidder v. Sibley, 3 Minn. 406, (Gil. 300.)

Execution.

3. Uen. St. Minn. 1866, c. 41, § 9, providing

thai every erant or assignment of any existing

trust in goods, etc., shall bo void unless in writ

ing subscribed by the party making the same,

or his lawfully authorized agent does not apply

to the making of assignments in trust for cred

itors —Conrad v. Marcotte, 23 Minn. 55.

4. An assignment of personal property for the

oenetlt of creditors, accompanied by delivery of

the_ property, need not, prior to Laws Minn.

1S76, c. 44, have been in writing.—Conrad v.

Marcotte, 23 Minn. 55.

Designating assignee — Delegation of

power.

5. The words "successors in trust," in the

granting and Habendum clauses of a deed of

trust or assignment for the benefit of creditors,

are not objectionable.—Langdon v. Thompson, 25

Minn. 509.

6. A provision in an assignment for the bene

fit of creditors authorizing the assignee to ap

point one or more attorneys under him and to

revoke the same, does not confer authority to

delegate the trust, nor does it vitiate the assign

ment.—Langdon v. Thompson, 25 Minn. 509.

Authorizing sales on credit—Time of

executing trust.

7. Under Rev. St. Minn. c. 64, 5 1, which pro

vides that every conveyance or assignment made

with intent to hinder and delay creditors snail

bo void, a provision in a trust-deed for the ben

eiit of creditors, that the trustee may sell on

credit, vitiates the whole deed, and the trust,

as to other parts, cannot be sustained upon the

rule, utres magts valeat quam pereat.—Greenleaf

V. Edes, 2 Minn. 264, (Gil. 226.)

8. Such an assignment, giving authority to

the assignees to dispose of the assigned property

in the ordinary course of business, authorizes a

sale on credit, and is fraudulent and void as to

creditors, as tending to hinder and delay them.

—Truitt v. Caldwell, 3 Minn. 364, (Gil. 257.)

9. An assignment for the benefit or creditors,

which authorizes the sale of property on credit,

is void. Greenleaf v. Edes, 2 Minn. 264, (Gil.

226,) followed.—Benton v. Snyder, 22 Minn. 247.

10. A deed of assignment for the benefit of

creditors, containing a provision that the assignee

should, as soan as convenient, sell and dispose

of the assigned property, does not give the trus

tee unlimited discretion as to the time in wnich

he should execute the trust, but is simply a di

rection to dispose of the property as soon as ho

could reasonably do so.—McClung v. Bergfeld,

4 Minn. 148, (Gil. 99.)

Preferences.

11. The insolvent law of 1881, prohibiting pref

erences in assignments for the benefit of credit

ors, applies only to assignments made under that

act, and does not prohibit preferences in a com

mon-law assignment, which is regulated by

Laws 1S76, c. 44. — Mackellar v. Pillsbury, (Minn.)

51 N. W. 222; Same v. Booth, Id.

Imposing terms on creditors—Reserva

tions for benefit of debtor.

12. An assignment by a debtor which provides

for the navmep' of such creditors only as shall

release their claims, and for the payment of any
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surplus to the assignor, is void at common law.

—May v. Walker, 28 N. W. 853, 35 Minn. 194.

13. An assignment by an insolvent debtor which

provides that the proceeds shall be applied to

wards the payment of such only of his creditors as

shall release their claims against him is fraudu

lent and invalid, either irrespective of the stat

ute, or under Gen. St Minn. 1878, o. 41, tit. 3.—

May v. Walker, 28 N. W. 25a, 35 Minn. 194.

14. A delivery of bonds by the company own

ing them to a trustee, to be by him delivered to

such creditors of the company as would receive

them in a pro rata proportion, and such as should

remain in his hands not accepted by the creditors

on a certain date to be delivered to the company,

if it be considered as an assignment for the ben

efit of creditors, would be void because it dic

tates to the creditors the terms upon which they

should receive benefits under it and also void

because it provides for the return of the property

to the debtor without payment of all his debts.

-Banning v. Sibley. 3 Minn. 3S9, (Oil. 282;)

Kidder v. Same, 3 Minn. 40G, (Gil. 300.)

15. The assignment, providing that after sale

of the property the surplus, after paying the in

debtedness and expenses of the assignee, is to be

returned to the debtor, creates a resulting trust

in favor of the debtor, and is void as to other

creditors.—Truitt v. Caldwell, 3 Minn. 304, (Oil.

257.)

16 A deed of assignment directed—First, the

payment of the costs and expenses of executing

ihe trust; second, the payment and discharge of

the debts of all creditors who should file releases

of their claims against him, and of those who

sbould "otherwise be or become entitled to pay

ment of their claims;" and if, after the payjient

of all costs and charges, and a payment in full of

all his debts and liabilities, there should be a sur

plus, then, third, it should be repaid to the assignor,

defendant. The deed did not recite the existence

of facts which would authorize an assignment un

der the insolvency act, (Gen. Laws Minn. 1881, c.

148, { 1,) nor did such facts exist. Held, that the

assignment was fraudulent and invalid, as against

such of the defendant's creditors as elected to ig

nore it.—VcConnell v. Rakness, (Minn.) 12 N. W.

ML
41 Minn. 8.

Fraudulent intent.

17. Provisions, in an assignment for the bene

fit of creditors, that the property may bo sold on

credit, that the debtor may reserve a portion, or

which require a discharge of debts by the credit

or? as a condition of sharing in the benefits, or

the fact that the assignor has more than suffi

cient property to pay his debts in full, suffi

ciently evidence the intention to hinder, delay,

or defraud creditors. —Burt v. MoKinstry, 4

Minn. 204. (Gil. 140.)

18. Where it appears that the admitted value

of property conveyed by an assignment for the

benefit of creditors is two or three times that of

the assignors' indebtedness, such conveyance is

void, as made to hinder, delay, and defraud

creditors.—Burt v. Mc-Kiuslry, 4 Minn. 204, (Gil.

148.)

Explained and limited In (ioerln T. Hunt, 8 Ulna. 489,

(GIL 433.)

19. An assignment for the benefltor croditors,

to prevent a forced sale of the assignor's prop

erty, and to enable him to continue business, is

void, whether the assignor's intention appears

in the assignment, or is disclosed bv evidence

aliunde.—Gere v. Murray, 6 Minn. 305, "(Gil. 213.)

20. In making an assignment for the benefit

of creditors, the selection of an illiterate person

as assignee is a badge of fraud; but if such selec

tion is not, in fact, made from an improper mo

tive, the assignment is not, for that reason alone,

void.—Guerin v. Hunt, 6 Minn. 375, (Gil. 200.)

21. Proof of the solvency of an assignee for the

benefit of creditors is not admissible to rebut the

presumption of improper motive arising from

the selection of a:: illiterate person as such as

signee.—Guerin v. Hunt, 0 Minn. 375, (Gil. 200.)

22. In impeaching an assignment for the bene

fit of creditors on the ground of fraud, it is com

petent to show the manner in which the assign

ee conducts the business, or that a preferred

debt had been previously paid.—Guerin v. Hunt,

0 Minn. 375, (Gil. 200.)

23. An assignment for the benefit of creditors

will not be deemed fraudulent merely because of

an excess of assets over liabilities; but if such ex

cess is so unreasonably large as to force the con

clusion that it is made in the interest of the as

signor, rather to protect him from forced sale than

to benefit creditors, it will be so regarded.—Guer

in v. Hi fit, 8 Minn. 477, (Gil. 427.)

Explaining and limiting Burt v. McKlnatry.4 Minn. 204.

(Gil. 140.)

24. The values set down in a schedule attached

to an assignment for the benefit of creditors are

not conclusive.—Guerin v. Hunt, S Minn. 477, (GiL

427.)

25. Upon an Issue as to fraud upon creditors in

the execution of un assignment for the benefit of

creditors a charge that the assignment, being regu

lar on its face, will not be presumed fraudulent,

but the burden is upon those at tacking it; that the

intent is the only subject of inquiry, aud acts inde

pendent of the assignment cannot be inquired into;

and the assignment being made in good faith, with

the purpose of devoting the property to the pay

ment of debts, delay necessary to execute the trust

will not vitiate it,— is correct.—Guerin v. Hunt, P

Minn. 477, (Gil. 4>7.)

26. The fact that assignors for some time prior

to and up to the date of the assignment were ap

plying their available means to the payment of

their debt may bo shown as tending to disprove

fraudulent intent in making the assignment.—

Mower v. Hanford, 6 Minn. 535, (Gil. 372.)

27. In an assignment for the benefit of credit

ors, the retention by the assignee of some portion

of the goods does not necessarily invalidate such

assignment. Such retention may, however, be

taken in connection with other evidence in the

case, on the question of the intent with which the

assignment was made.—Blackman v. Wheaton, 13

Minn. 320, (Gil. 299.)

28. Where the validity of an assignment is in

question, as being made in actual fraud of cred
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itors, eviaence ol circumstances tending to snow

that the assignor has secreted and removed from

the state a portion of the goods assigned is compe

tent.-—Blackman v. Wheaton, 13 Minn. 326, (Gil.

299.)

29. An assignment by a debtor of his property,

On its face purporting to be for the benefit of

creditors, but made with the intent of thereby

effecting a compromise with his creditors, is

void, though the assignee havo no notice of such

Intent.— Bennett v. Ellison, 23 Minn. 242.

30. Laws Minn. 1S76, o. 44, (Gen. St. 1873, c. 41,

I! 23-33,) entitled "An act to protect creditors of

assignors, and to regulate the duties of assignees, "

which recognizes assignments for the benefit of

creditors as an existing mode of conveyance, and

assumes to regulate the execution thereof, and de

fine the duties of assignees, does not change the

rules that such an assignment is vitiated by a

fraudulent intent of the assignor.—Leshor v. Get-

man, 9 N. W. 585, 23 Minn. 93.

SI. m an action involving the validity of an as

signment for the benefit of creditors, the court

found that it was made and intended to be a trans

action under and pursuant to the laws of Minne

sota; that "prior to and at the time of making the

assignment, the said Hageman (assignor) had been

led to believe that by making it he could the more

readily procure a compromise with his creditors,

and, from the evidence, I am impressed with the

belief that his supposition that the assignment

could and would be used to effect that object was

at least one of the chief considerations which op

erated upon his mind to induce him to make it, and

I so find the fact to be; but whether he expected

to gain this end by compulsion, or by other induce

ments, does not so clearly appear. I find nothing

in the evidence, however, indicating or tending to

show that the assignment was not of all his prop

erty, (not exempt from execution,) or that his

property was not completely and fully turned over

for the benefit of all his creditors, to be shared by

them pro rata. " Held, that such finding did not

amount to such a definite and positive finding that

the assignor executed the assignment with intent

to hinder, delay, or defraud his creditors as would

justify the supreme court, on appeal from a judg

ment sustaining the validity of the assignment, in

adjudging the assignment void. —Lesher v. Get-

man, 9 N. W. 585, 28 Minn. 93.

32. The employment of the assignor by the as-

ilgnee to act as clerk and assist in the sale of the

assigned property is not conclusive evidence of

fraud.—Noyes v. Beaupre, 30 N. W. 12t>. 3H Minn. 4S).

Affirmed in United States supreme court, 11 S.

Ct. 25)0, 138 U. S. 397, 402, case presenting no

federal question.

Filing and recording.

83. Under the Minnesota assignment act, (Gen.

St. 1878, c. 41, § 31,) requiring the clerk of the

court wherein any assignment, inventory, or

bond made under the act shall be filed to indorse

thereon the time of filing, and make u record

thereof, the making of such indorsement and

record is not essential to the validity of the as

signment; the filing required by section 23 is

sufficient. —Perkins v. Zarracher. 19 N. W. 3s5,

32 Minn. 71.

84. Chapter 208, Laws Minn. 18S7, In terms de

claring assignments for the benefit of creditors

invalid as to real estate until recorded in the office

of the register of deeds, is to be construed as a

registry law merely; and an unrecorded assign

ment is valid as to a subsequent judgment lien-

holder having actual notice.—Paulson v. Clough,

(Minn.) 42 N. W. 898.

40 Minn. 494.

Schedule and inventory.

35. Where an assignment for benefit of cred

itors is made and Hied under Gen. St. Minn,

c. 41, §§ 23-33, the failure of the assignee to file an

inventory within the time specified does not

affect the validity of the assignment, or the title

of the assignee; section 25 providing that the

assignee may file his bond, and so accept the

trust aud perfect his title a1 once, without wait

ing for the inventorv to be filed.—Swart v.

Thomas, 1 N. W. 830, 26 Minn. 141 ; Same v. Mor

gan, Id.

Distinguishing Kinsman v. Barton, 34 Minn. 295.

36. Where a deed of assignment purports to con

vey all the real estate and property of the assignor,

and for a more particular description refers to a

schedule annexed, but further recites that the in

tent and purpose of the deed is nevertheless to pa98

and convey any real and personal property of such

assignor, though not enumerated in such schedule,

the schedule does not limit the operation of the

deed, and the effect of the record of the deed is not

impaired by the omission to record the schedule.—

Strong v. Lynn, (Minn.) 37 N. W. 448.

88 Minn. 31 S.

Assignment by partners.

87. Ordinarily, a single partner has no power

to make an assignment of the firm assets for the

benefit of creditors, but may do so in case of ex

traordinary emergency, when the other partner

is absent, and there are reasonable grounds for

inferring that it was intended to vest such power

in the assigning partner.—Stein v. La Dow, 13

Minn. 412, (Gil. 381.)

88. The facts that a firm is largely In debt be

yond its assets, that some of the creditors are
urging payment of their claims; that one partner

is temporarily absent in another state, and his

absence unexpectedly protracted, and that his

return is daily looked for, —do not present such

a case of extraordinary emergency as justifies

a general assignment of the firm property by one

partner alone.— Stein v. La Dow, 13 Minn. 412,

(Gil. 881.)

39. A partner who does not execute an assign

ment for the benefit of creditors cannot, by a

subsequent ratification, prevent a recovery by a

garnishing creditor whose rights accrued between

the assignment and the ratification.—Stein v. La

Dow, 13 Minn. 412, (Gil. 381.)

40. One partner, knowing that his firm was em

barrassed, and that some bills were about to fall

due, and that there was no money to pay them with,

being obliged to go abroad hurriedly, left his co

partner in charge of the business, and told him

to do whatever, "in his judgment, was best, In

view of the financial condition of the firm. "
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Held, that such copartner was authorized to

make an assignment or the firm property for the

benefit of firm creditors.—Williams v. Frost, 6N.

W. 793, 27 Minn. 255.

41. An assignment of firm property made by

one member of the firm, who was duly authorized

thereto, recited that it was made byF. "as one of

the copartnership firm of F. & V.," and that

"said F., as one of said copartners, * * *

does hereby grant, " etc. , and was signed by F. in

his individual name. Held, that the assignment

was made on behalf of the firm, within Gen. St.

Minn. 1878, c. 41, §23, which requires assignments

bv debtors to be "subscribed by such debtor or

debtors. "—Williams v. Frost, 6 N. W. 793, 27

Minn. 255.

42. Whore an assignment for the benefit of

creditors, made by a partnership, of partnership

property, Is attacked for fraud, proof that one
of me pinners had previously assigned to the

same assignee portions of his individual property,

on a secret trust in his own favor, is not admis

sible to establish such fraud, although it might

be admissible in case of an assignment of all the

property, joint and individual, of the partners.—

Uuerin v. Hunt, 6 Minn. 375, (Gil. 200.)

Foreign assignments.

43. Gen. St. Minn. 187S, c. 41, S 23 et seq.,

declaring void assignments for benefit of credit

ors unless the assignees therein named are resi

dents and freeholders of the state, was intended

to apply only to assignments made within the

state, and does not affect the validity or opera

tion within the state of such an assignment made

in another state, and valid by the laws of that

state. —In re Page-Sexsmith Lumber Co.,16N.

W. 700, 31 Minn. 136.

II. Construction and Effect.

What passes.

44. General words of transfer, in an assign

ment for the benefit of creditors, will be limited

and controlled by a schedule attached thereto and

referred to. containing a particular desiription of

the property* assigned.—Guerin v. Hunt, 6 Minn.

873, (Gil. 200.)

45. An assignee under a general assignment for

benefit of creditors, in order to replenish a stock

of merchandise assigned, and sell it to batter

advantage, with consent of all creditors bought

other goods, which he commingled with the

original stock, and the proceeds were applied in

discriminately towards the payment of the debts

of the assignor and the expenses of tho assign

ment, including the debts contracted for such

new goods. Held that, at least as against the

creditors assenting, the goods so purchased be

came a part of the trust property as fully as that

which was assigned.—Moyes v. Boaupre, 21 N.

W. 728, 32 Minn. 496.

46. Where money is deposited by a debtor with

a third person, for "the payment of indebtedness,

a general assignment of the debtor prior to the

assent by the creditor to such arrangement, be

ing inconsistent with such appropriation, will

operate as a revocation thereof.—Simonton v.

First Nat. Bank of Minneapolis, 24 Minn. 216.

V.lM.DIG.—6

4". The fact that the assigned property was at

tached does not preclude the assignee from selling

and transferring tho title to the same; and the

purchasers at such a sale may test the validity of

the attachment in actions against the sheriff for

conversion ol the propertv.—Noves v. Beaunre, 30

N. W. 12G, 36 Minn. 49. Affirmed in United

States supreme court, 11 S. Gt. 296, 138 U. S.

397, 402, case presenting no federal question.

48. Whore an assignor for benefit of creditors

has a lien for storage of property in his posses

sion, which passes to the possession of his as

signee, a tender of the amount due for storage

mav properly bo made to the assignee.—Lent-
■ hold v. Young, 19 N. W. 652, 32 Minn. 122.

Effect on garnishment.

49. An assignment for the benefit of creditors

does not either at common law, or under the Min

nesota statute on that subject, (Gen. St. Minn.

1878, c. 41,) supersede a garnishment; and under

the Minnesota act of 1881, (c. 148, <" 1,) the assign

ment must iu order to take preference, be filed for

record within 10 days from date of the levy.

—Fairbanks v. Goodwin, 30 N. W. 812, 36

Minn. 305.

Notice to debtor of assignor.

50. The publication, pursuant to Gen. St. Minn.

1878, c. 41, S 26, of notice of an assignment for the

benefit of creditors, is not constructive notice to

debtors of the assignor, and if a debtor, without

actual notice of the assignment, pays the assignor,

he will be discharged from the debt.—Graham v.

Evans, (Minn.) 40 N. W. 368.

39 Minn. 382.

Modification by order of court.

51. An assignment for the benefit of creditors,

when executed by the assignor and accepted by

tho assignee, creates a valid trust, which cannot

be changed or revoked by the assignor, or by the

joint act of the assignor and assignee, or by the

court on their application; so that where a com

mon law assignment with preferences, as regu

lated by Laws 1876, c. 44, has been so executed

and accepted, an order of the court, on applica

tion of the assignor and assignee, correcting an

alleged mistake by supplying the necessary pro

visions to make the instrument an assigument

under the insolvent law of 1881, under which

preferences are void, is anullitv.—Mackcllar v.

Pillsbury, (Minn.) 51 N. W. 222; Same v. Booth,

Id.

HI. The Assioxee.

Jurisdiction of courts — Removal and

discharge.

52. Laws Minn. 1876, c. 44, which vested juris

diction of assignment for tho benefit of creditors

in "the judge of the district court," is to be

construed as vesting such jurisdiction in the

district court, to be exercised by the judges there

of, and not literally in the judges only.—Clark

v. Stanton, 24 Minn. 5432.

53. Laws Minn. 1876, c. 44, regulating proceed

ings in assignments for the benefit of creditors,

is a remedial statute, and to be liberally con

strued.—Clark v. Stauton, 24 Minn. 232.
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54. Laws Minn. 1S76, c. 44, which provides

that a judge of the district, court "may in his

discretion, lor cause shown, " remove an as

signee lor the benefit of creditors, the district

court may remove an assignee for any miscon

duct in the administration of nis trust that

shows such removal necessary to insure a faith

ful performance of the trust, and speedy close of

the same by final decree of "settlement and dis

tribution.—Clark v. Stanton, 34 Minn. 232.

55. The investigation into the conduct of au

assignee for the benefit of creditors, authorized

by Laws Minn. 1870, c. 44, is a summary pro

ceeding, to obtain the information requisite to

enable the court to act advisedly in the exercise

of its supervisory jurisdiction; and any fact tend
ing to give such information may be inquired

into, and creditors be admitted as parties at any

stage of the proceedings. —Clark v. Stanton. 2-1

Minn. 232.

Jurisdiction of courts—Foreign assign

ments.

56. A resident of another state executed to one

also a resident of such state a voluntary assignment

of all his property for the benefit of his creditors.

The statutes of that state then in force gave to the

courts of common pleas jurisdiction over such

trusts, and power, upon application by bill or peti

tion, and upon notice, to discharge such assignees

and appoint their successors, and provided that

upon the appointment of such successor all the

trust-estate and effects whatsoever should be forth

with, and without any act or deed, passed to and

vested in such successor. HeUJ, that when such

court discharged the original assignee and appoint

ed his successor the title to lands belonging to the

trust-estate, wherever situated, vested in him, un

der and by virtue of the deed of assignment, as

fully as though the power had been vested in and

exercised by an individual. — Stahl v. Mitchell,

(Minn.) 43 N. W. 385.
41 Minn. 325.

57. Where it appears that the courts of com

mon pleas of Pennsylvania are courts of record,

and have full jurisdiction over assignees for the

benefit of creditors in the enforcement of the exe

cution of their trusts, it will be presumed that an

order of such a court, discharging an assignee for

the benefit of creditors, was within its jurisdic

tion.—Stahl v. Mitchell. (Minn.) 43 N. W.3S5.
41 Minn. 325.

58. It does not affirmatively appear that an or

der of a court of general and superior jurisdiction

of nnothcr state, discharging an assignee for the

benefit of creditors, was not within its jurisdiction

because made on the day of the presentation of

the petition for such discharge, where the statutes

of such state do not require notice of such a pro

ceeding to be given after the presentation of the

petition.—Stahl v. Mitchell, (Minn.) 43 N. W. 385.

41 Minn. 325.

Bond.

59. Laws Minn. 1876, c. 44, § 3, requiring that

an assignee for the benefit of creditors file his

bond within five days after filing the inventory,

is imperative, and, on failure to so file such

bond, his interest in the property assigned is

determined.—Kingman v. Barton, 24 Minn. 295.

Distinguished Id Swart T.Thomas, 1 N.W. 830, M Minn.

141.

60. Until an assignee for the benefit of credit

ors files his bond, as required by Laws Minn.

1876, c. 44, § 3t his interest in the property is in

choate or conditional merely; and the court does

not acquire jurisdiction over bim until the

bond is filed.—Kingman v Barton, 24 Minn. 295.

61. Gen. St. Minn. 1878, c. 41, $ 25, relating to

assignments for benefit of creditors, provides that

before the assignee shall have power to dispose of

or convert to the purposes of the trust any part of

the estate, and not later than five days after filing

the inventory, he shall execute and file a bond.

Held that, upon the assignee's acceptance of the

estate, be becomes amenable to the court, and the

parties and property subject to its control, and the

failure of the assignee to subsequently file bis

bond does not make the property subject to at

tachment.—Strong v. Brown, 43 N. W. 67, 41 Minn.

304.

62. Under Gen. St. Minn. 1878, c. 41, $ 24, re

quiring an assignor for benefit of creditors, at

the date of the assignment, or within 10 days

thereafter, to make and file an inventory, and

section 25, requiring the assignee to give a bond

"not later, than five days after the filing of the

inventory," where the inventory filed by the as

signor fails to specify the value of the assignor's

estate, so as to enable the assignee to fix the

amount of his bond, the case may be regarded as

one in which no inventory has been filed, and a

bond given within 15 days from the date of the

assienment is in time.—Perkins v. Zarracher, 19

N. W. 385, 32 Minn. 71.

63. The judge of the district court in one dis

trict may approve a bond required to be filed by an

assignee for the benefit of creditors, and which is

to be filed in a county of another district, where it

appears by the bond that the obligors and the

judge reside in the same place, under Gen. St.

Minn. 1878, c. 64. $ 5, providing that "the judge of

any district shall discharge the duties of the judge

of any other district when convenience or the pub

lic interest requires it. "—Ingram v. Conway, 30 N.

W. 447, 36 Minn. 129.

Action on.

64. Where the assignee in a general assign

ment for the benefit of creditors, having quali

fied by giving the bond prescribed by Gen. St.

Minn. 1878, c. 41, % 25, is removed by the court,

and a substituted assignee appointed in his place,

the latter may bring an action on the bond of the

former assignee for a wrongful disposition by

such former assignee of the trust property ; as,

although the bond runs to the state, section 30

authorizes any creditor to prosecute an action

thereon, and the assignee may sue as represent

ing creditors.—Prosser v. Hartley, 29 N. W. 156,

35 Minn. 340.

Rights in respect of assigned property.

65. An assignee in an assignment for the bene

fit of creditors, made with the intent on the part

of the assignor to prevent a forced sale of his

property, aud to enable him to continue business

at retail, is not a purchaser for value, and his

ignorance of the assignee's intent will not cure

the fraud.—Gere v. Murray. 6 Minn. 305, (Gil.

213.)
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66. When partnership real estate is in the name

of one or more partners, a trust arises in favor of

the firm by operation of law, which is not affect

ed by the statute oi frauds and uses, and which

will follow the lands after conveyance by the

holder of its legal title, except when the convey

ance is to a bona fide grantee or mortgagee with

out notice. An assignee tor the benefit of cred

itors is not such a honaJUle purchaser. —Arnold

v. Wainwright, 6 Minn. 35S, (Gil. 241.)

t>7. An assignee for the benefit of creditors

is not a purchaser for a valuable consideration,

ami. as against a chattel mortgage given by the

assignor, valid as between the parties, he ac

quires only a right of redemption, and cannot

avoid the mortgage.—Mann v. Flower, 25 Minn.

900.

68. The right to impeach a mortgage which is

fraudulent as to the creditors of the mortgagor

does not pass to the assignee of such mortgagor

in a voluntary assignment for the benefit of cred

itors not affected by any statute in force at the

lime.—Flower v. Cornish, 25 Minn. 473.

(W. On an issue as to the ownership of certain

personalty it is competent for the claimant to

show that the property had been assigned to

him for the benefit of creditors.—Weide v. Por

ter, 33 Minn. 429.

Management of assigned estate—Liabil

ities of assignee.

TO. An assignee tor the benefit of creditors

must act with the utmost good faith and integ

rity in the execution of his trust, and will not

be permitted to speculate in the claims assigned

to him. or, if he makes advantageous bargains, be

permitted to retain tho benefit thereof.—Clark

v. Stanton, 24 Minn. 232.

71. Defendant, who was the assignee for the

benefit of creditors of a mortgagor, without au

thority entered into a written contract with the

mortgagee, after a decree of foreclosure had been

rendered, and before a sale thereunder, by which

he agreed to pay the mortgagee the amount of the

judgment, and the mortgagee agreed to assign to

mm the sheriff's certificate of sale if he should ob

tain it. The contract in the description of the
parties referred to defendant asuC, as assignee. "

and in the notice of the sale incorporated in the

contract he was described as "C, as assignee of"

the mortgagor, and in the only covenant where

his name was given it was given "as assignee."

He signed the contract, "C Assignee" Held,

that the contract was made by defendant as as

signee, and he could not be held personally liable

thereon.—Hayes v. Crane, (Minn.) 50 N. W. 925.

72. An assignee for the benefit of creditors Is

only prohibited from dealing with the trust prop

erty for hia own benefit while the trust continues,

and, when bis duty towards it ceases, be occupies

tbe same relation to it as a stranger, and, acting

throughout in good faith, may become tho owner

of the property, by purchase or otherwise.—In re

Shotwell, (Minn.) 51 N. W. 909; National Bank of

Commerce v. Lindeke, Id.

73. An assignee for the benefit of creditors is

Dot required to invest the trust funds so that they

j may draw interest.—In re Shotwell, (Minn.) 51 N.

W. 909: National Bank of Commerce v. Lindeke,

Id.

74. An assignee for the benefit of creditors is

not required to pay interest to the trust-estate,

solely because the funds have been deposited with

his own. nor even where use has been made of

them in his business, unless there be superadded

some breach of the trust.—In re Shotwell, (Minn.)

51 N. W. 909; National Bank of Commerce v. Lin

deke, Id.

75. A claim for a very large amount was pre

sented against an estate which had been assigned

for the benefit of creditors. There was some ques

tion as to whether any part of it wasa proper claim

for allowance, but, acting in good faith on the ad

vice of his counsel, and on the petition of. several
of the larger creditor* of thi> insolvent, the as

signee (only one of the creditors opposing) ac

cepted a proposition for a settlement, compro

mising for less than one-fifth of the claim as

filed. Held, that the amount paid in such set

tlement and compromise was a proper elnini

against the trust-estate.—In re Shotwell, (Miuu.)

51 N. W. 909; National Bank of Commerce v.

Lindeke, Id.

Actions by or against assignee.

76. An assignee of a chose in action, assigned

for the benefit of creditors, is a trustee of an ex

press trust, within the meaning of Rev. St.

Minn. p. 338, o. 70, § 29, allowing an action to

be brought in his own name without Joining tho

ceslulsqiic tnistcnt.—SA. Anthony Mill Co. v.

Vandall, 1 Miuu. 24j, (Gil. 195.)

77. An assignee for benefit of creditors is tho

real party in interest, and proper party plaintiff,

in an action in regard to the assigned property.

—Langdon v. Thompson, 25 Miun. 509.

78. An assignee forthe benefltof creditors may

bring suit, in regard to the property assigned,

in his own name, without joining the creditors

or disclosing his representative capacity.—Lang

don v. Thompson, 25 Minn. 509.

79. In an action on a promissory note, brought

by an assignee, the debtor cannot set up, as

matter of defense, that the assignment under

which the plaintiff claims is fraudulent as to

creditors.—Rohrer v. Turrill, 4 Minn. 407, (Gil.

309.)

80. Under Gen. St. Minn. 1866, o. 66, J 27,

which provides that, "in the case of an assign

ment of a thing in action, the action by the as

signeo is without prejudice to any set off or other

defense existing at the time of, or before no

tice of, the assignment, " a debtor of one mak

ing an assignment for tho benefit of creditors,

upon suit brought thereon by the assignee, may

offset a claim due him from the assignor, though

it was not due at the time of the assignment.—

Martin v. Pillsbury, 23 Minn. 175.

81. In an action by an assignee for benefit of

creditors, brought to determine an adverse claim

to certain land assigned to plaintiff, the adverse

claim, as set up in the answer, was based upon

an ullegod lien of a judgment confessed by plain
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tiff's assignor, which appeared upon the records

of the district court to have been indorsed upon

the statement for confession, and docketed before

the assignment to plaintiff; but in fact, as alleged

In the reply, the judgment was not so indorsed

nor entered in the judgment book until more than

six months after the making and filing of the as

signment. Held, that plaintiff's lien might be

adjudged paramount to tho lien thereby created,

be being a stranger to the alleged judgment, and

as representing the creditors not estopped, or in

anv way bound by It.—Hunter v. Cleveland Co

operative Stove Co., 18 N. W. 645, 81 Minn. 505.

82. The trust property in the hands of an as

signee under a general assignment for benefit of

creditors is not subject to attachment in an ac

tion against the assignee personally, even for a

debt contracted by him in tho execution of the

trust, and for which he would have a right to

reimbursement out of the trust-estate.—Noyes

v. Beaupre, 21 N. W. 728, 32 Minn. 496.

Accounting and distribution.

83. One of two or more assignors for the ben

eflt of creditors is a "pjrson interested" in the

assigned estate, within Laws Minn. 1876, o. 44,

t 10, permitting such "person interested " to file a

petition for a citution requiring the assignee to

ale his report.—Clark v. Stanton, 24 Minn. 232.

84. No private agreement between an assignee

for the benefit of creditors and one of his assign

ors will authorize the allowance in his final ac

count of a claim which would be unauthorized

under the assignment.—Clark v. Stanton, 24

Minn. 232.

85. The Jurisdiction of the district court of an

assignment for the benefit of creditors, under

Gen. St. Minn. 187s, c. 41, § 23 et seq., ends with

the final decree distributing the trust estate, or

directing a reassignment of the residue pur

suant to the assignment, and does not extend to

a determination of the respective interests of

tbe assignors in such residue.—Clark v. Stanton,

24 Minn. 232.

Compensation of assignee.

86. Under Gen. Laws 1SS9, c. 30, 5 8, fixing the

compensation of an assignee for the benefit of

creditors at a certain percentage of the proceeds

of the estate, and the allowance for attorney's fees

at $150 where the gross proceeds of the estate do

not exceed $1,300, but providing that, if the pro

ceeds are in excess of that sum. "or in extraordi

nary cases, involving unusual litigation, the fees

of the assignees or receivers, as well as of the at

torneys, shall be fixed by the court at the reasona

ble value of their services, "an assignee is ouly en

titled to tbe percentage prescribed by tho act, how

ever large the assigned estate may be, unless the

case is extraordinary, in that unusual litigation

results.—In re Shotwell, (Minn.) 51 N. W. 909;

National Bank of Commerce v. Lindeke, Id.

IV. Rights of Creditors.

Right to disregard or attack assign

ment.

87. Where a creditor receives benefits under an

assignment, or voluntarily becomes a party to it,

with a full knowledge of provisions or circum

stances rendering it fraudulent as to creditors,

he is thereby estopped from afterwards impeach

ing it.—Scott v. Edes, 3 Minn. 377, (Gil. 271.)

88. If such creditor is in fact ignorant of the

fraudulent character of tho assignment, yet have

the moans of knowledge or notice of facts which

would have put him upon inquiry, he is equally

estopped. —Scott v. Edes, 3 Minn". 377, (Gil. 271.)

89. A creditor signed an agreement and con

sent that the trustee in a deed of assignment for

benefit of creditors should dispose of certain of

the trust property in the manner suggested by

the assignors, without any inducement or fraud,

and thereafter accepted dividends, without ac

quainting himself with tho contents of the deed,

which was fraudulent on its face, which he might

have done had he so desired. Held, that he could

not thereafter impeach tho instrument as fraud

ulent.—Scott v. Edes, 3 Minn. 377, (Gil. 271.)

90. Where a creditor accepts a benefit under

an assignment that is in fact fraudulent, but he

has no knowledge or notice of such fraud, he will

not be permitted to impeach it without first re

turning, oroffering to return, the benefit received.

—Scott v. Edes, 3 Minn. 377, (Gil. 271.)

91. A creditor does not ratify a fraudulent as

signment of the debtor's property by instituting

garnishee proceedings to roach the property, and

have it applied in payment of his debts.—Ban

ning v. Sibley, 3 Minn. 3S'J, (Gil. 2&2;) Kidder

V. Sibley, 3 Minn. 400, (Gil. 300.)

92. A creditor who, knowing the circumstances

under which an assignment for creditors was

made, accepts a benent under it, cannot after

wards attackit as fraudulent.—Kichardsv. White,

7 Minn. 345, (Gil. 271.)

98. An assignee of a stock of merchandise con

tinued the business, and made additional purchases

of goods, which were added to and intermingled

with the assigned property with the assent of the

creditors, who, after notice of the assignment and

purpose so to continue and manage the business in
e.-recuting the trust, continued to make sales to

such assignee for such purpose, and to accept divi

dends from him on both old and new accounts.

Held, that such creditors, unless actually misled

without fault or laches on their part, were bound

by the assignment, and could not thereafter attach

the assigned property for the individual indebted

ness of the assignor or HS«i™nee.—Noves v. Beau-

pre, 30 N. W. 126, 36 Minn. 49. Affirmed in United

States supreme court, II 8. Ct. 296, 138 U. S. 887,

402, case presenting no federal question.

94. Where several instruments, simultane

ously executed, are attacked as fraudulent as

against creditors, the question whether they are

all so related to each other that tho fraudulent

intention in the execution of one would avoid all

is for the jury.—Mower v. Hanlord, 6 Minn. 535,

(Gil. 372.)

95. In an action to set aside as fraudulent an

assignment for benefit of creditors, the record of

proceedings in another action between other par

ties, and relating to a different subject-matter, in
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which such assignment was adjudged fraudulent,

is inadmissible. —Mower v. Hanford, 9 Minn. 535,

(OiL 872. >

96. In an action involving the validity of an as

signment, the court refused to charge that the

declarations of an assignor, after the execution of

the deed, were no evidence against the assignee;

but. in lieu thereof, charged that such declarations,

made after the assignment, were no evidence

against the assignee, unless in some way connect

ed with the original making of the assignment.

Held that, in view of the refusal, the instruction

given was not sufficiently definite.—Blackman v.

Wheaton, 13 Minn. 326, (Gil. 299.)

97. As to a creditor who elects to disregard an

invalid assignment, the property assigned or its

proceeds are not in cuslodui legls, and he may

lay hold of the property or its proceeds in the

hands of the assignee bv garnishment or other

wise.—May v. Walker, 28 N. W. 252, 35 Minn. 194.

Notice to assignee of debtor's con

tracts.

98. Notice to or knowledge by an assignee or

a receiver, of the contents of a contract or other

inscrument specified in Gen. St. Minn. 1878, c. 39,
$ 15, not filed as required by law, and therefore

declared ab»olntelv- void as to creditors not having

actual knowledge of the same, is not notice to the

creditor« of a debtor who hns made an assign

ment or for whom a receiver has been appointed,

the assignee or receiver being in no sense the

acrnt of the creditors.—Thomas Manufg Co v.

Foote, 4S N'. W. 1019, 4G Minn. 240.

Promise by assignee to pay claim.

99. Abandonment by a creditor, at the request

of an assignee for benefit of creditors, of an at

tachment already sued out and about to be levied

upon personal property, is sufficient consideration

to support a promise, made by such assignee, to

pay the indebtedness of such creditor.—Brewster

v. Leith. 1 Minn 5B. (Gil. *0.)

Dividends—Release of claims.

100. When an insolvent debtor assigns all his

property for the benefit of all his creditors, and

not for the bjnsfit mjrolyof thosofiling releases,

as pjnnitted bv the Minnesota insolvent law of

1SS1. in case of levy on the debtor's property, the

surplus, if any, to be repaid to him only after

payment in full of all his debts, creditors cannot

be*required to Hie releases to the debtor as a con

dition of sharing in the benefits of the assign

ment. -In re Bird, 40 IT. W. 837, 39 Minn. 520;

In re Fuller, 43 N. W. 48tS, 42 Minn. 22.

ASSOCIATIONS.

Bee, also. Benevolent Societies; Building and

Loan Associations; Religious Societies.

Capacity to hold real estate.

L A mere voluntary unincorporated associa

tion of persons has no capacity to take or hold real

estate, and a grant to such association en nomine

passes no legal title, nor can such association by

it* name be a cestui nuc trust of real estate.—Ger

man Land Ass'n v. Scholler, 10 Minn. 331, (Gil. 260.)

Actions—Judgment against individuals.

2. Gen. St. Minn. 1878, c 66, § 42, (Rev. St.

1S51, c. 70, § 38,) provides that where two or more

persons associated in any business transact such

business under a common name, "the associates

may be sued by such common name, the process

being served on one or more of the associates, and

the judgment shall bind the joint property of the

associates " as if all had been named defendants,

and had been sued on their joint liability. Held,

that an individual judgment against associates

personally served, in an action against them under

the common name, is not void for want of juris

diction.—Gale v. Townsend, (Minn.) 47 N. W. 1034.

45 Minn. 357.

Assumpsit.

See Contracts; Money Received; Use and Occu

pation; Work and Labor.

Asylum.

See Insane Asylum.

ATTACHMENT.

I. When Writ Granted, 1-11.

II. Propehty Subject to Attachment, 13-14,

III. Affidavit, 15-2S.

IV. Bonds, 29-42.

V. Levy and Lien, 43-57.

VI. Procedure, 58-73.

VII. Claims by Third Persons, 74-84.

VIII. Abandonment and Dissolution, 85-98.

IX. Wrongful Attachment, 99-109.

See, also. Execution ,• Garnishment; Sheriffs and

Constables.

Against firm property, see Partnership, 94.

national bank, see Banks and Baiddnq, 86.

property in another state, see Conflict of

Laws, 5.
Appeal from order vacating, see Appeal and Er

ror. 71-73.
Dissolution on assignment in insolvency, see Con

stitutional Law, 115; Insolvency, 7-9, 39, 40.

Exempt property, see Exemptions.

In municipal court, see Courts, 29.

Of unpaid subscription to stock, for debt of corpo

ration, see Corporations, 150, 151.

witness, see Witness, 108.
Presumption as to issue of writ, see Appeal and

Error, 410.

I. When Writ Granted.

In what actions authorized.

1. Under Pub. St. Minn. c. 60, §$ 142, 144, re

lating to attachments, an attachment may issue

in any action for the recovery of money, whether

such action is in form ex contractu or ex delicto.

—Davidson v. Owens, 5 Minn. 69, (Gil. 50;) Mor

rison v. Lovejoy, 6 Minn. 183, (Gil. 117.)

2. A writ of attachment may be granted in

an action brought to recover damages occasioned

by unskillfulness and neglect.—Davidson v.

Owens, 5 Minn. 69, (Gil. 50.)
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Debt fraudulently incurred.

3. Gen. St. Minn. 1878, c. 63, § 147, allows a writ

of attachment where plaintiff shall make an affi

davit "specifying the amount of the claim and the

ground thereof, and that the plaintiff's debt was

fraudulently contracted. " Held, that attachment

might issue where the affidavit showed that de

fendant had embezzled the money of plaintiff to

recover which the action was brought.—Cole v.

Aune, (Minn.) 41 N. W. 934.

4. Defendant, by fraudulent representations,

inauced plaintiff to sell him goods on credit, which

he paid for. Five months later, without any fresh

representations, plaintiff, relying on those made

at the first sale, sold him other goods on credit.

Held, that the latter debt was fraudulently con

tracted, and an attachment was properly issued.—

Lewis v. Pratt, 11 Minn. 57, (GiL 31.)

Non-residence.

5. A debtor may reside or remain out of tbe

state so as to be a non-resident, within the mean

ing of Gen. St. Minn. 1878, c. 68, $ 147, providing

that attachment may issue when defendant is not

a resident of this state, although by reason of his

intention to return his political domicile continues

to be in the state. It is a question of actual resi

dence, and not of domicile merely; and this is a

question of fact to be deteruiined by the ordinary

and obvious indicia of residence. But a mere

casual or temporary absence of a debtor from the

state on business or pleasure will not render him

a non-resident, though he may not have a house of

usual abode here, at which a summons against

him might be served during such absence.—Keller

v. Carr, (Minn.) 42 N. W. 292.

40 Minn. 428.

6. In proceedings on an attachment against

an alleged non-resident, it appeared that defend

ant, when a resident of the state of Minnesota,

was appointed government blacksmith on an In

dian reservation in South Dakota, and removed

there with his family and part of his household

effects, leaving the other part at his house In

Minnesota, which was occupied after his depart

ure by a tenant part of the time. Several times

during a period of 14 months after defendant's de

parture, he and his wife returned and occupied

the Minnesota house for a day or mgnt. Defend

ant kept house at his residence in South Dakota.

Held, that the place of defendant's actual resi

dence was in South Dakota, and that his status as

a non-resident being determined by his place of

actual residence, and not by that of his domicile,

the court h;ul jurisdiction of the attachment. Dis

tinguishing Keller v. Carr, 42 N. VV. 2W.—Lawson

v. Adlard, (Minn.) 48 N. VV. 1019.

46 Minn. 243.

Absconding.

7. Mere averment that efforts are being made

to remove defendant from office, and that he has

funds in his hands that ought to be paid to cred

itors of the government, raises no presumption

that he intends to abscond from the slate. —Pierse

v. Smith, 1 Minn. 82, (Gil. 60.)

8. The fact that the defendant in attachment

proceedings has subsequently absconded will not

avail, as the court cannot look beyond the affi

davit—Pierse v. Smith, 1 Minn, b-j (Gil. 60.)

Fraudulent disposition of property.

9. An affidavit for attachment stated that de

fendant, with intent to defraud his creditors, con

veyed, for a nominal consideration of one dollar,

but without any actual consideration, to his natu

ral child, certain real estate worth $350, and that

he had no other real estate out of which an exe

cution could be satisfied. Held, that, it did not

show facts sufficient to establish the intent to de

fraud.—Hinds v. Fagebauk, 9 Minn. 08, (Gil. 57.)

10. The fact that an insolvent debtor is about

to sell his homestead and other real estate for a

fair price, with intent and purpose to devote tbe

proceeds of such sale, less a part of tin price of

the homestead, to the payment of Just debts ow

ing to a portion of his creditors, affords no ground

for inferring that he is making such disposition

with intent to defraud other creditors, or to "de

lay" them, within the meaning of the statute.—

Eaton v. Wells, 18 Minn. 410, (Gil. 369.)

11. An affidavit for an attachment alleged that

defendant, when requested to pay a claim that he

did not question, refused, unless ho could get his

creditors together and compromise, stating that

he had got his property fixed all right; that he

mortgaged it upon a claim he had a year to pay in,

and need not pay unless he pleased; that self-

preservation was the first law of nature, and what

he had done was to protect himself, and to keep

his creditors from him, etc. Held, that it suffi

ciently showed -a disposition of property with in

tent to delay, if not to defraud, his creditors, to

sustain the attachment. — Blake v. Sherman, 12

Minn. 420, (Gil. 305.)

II. Pkopertt Subject to Attachment.

Real estate fraudulently transferred.

12. A creditor may attach the real estate of his

debtor, previously transferred with intent to do-

fraud creditors; and the record of the warrant

and return, as prescribed by Laws Minn. 1S4H. c:.

69, J 8, is notice of the lien created thereby, so that

a purchaser thereafter from the fraudulent cran-

tee takes subject to such lien.—Arper v. Laze, 9

Minn. 108, (Gil. 98.)

Interest in partnership.

13. The Interest of one partner may, subject to

the partnership obligations, be attached to satisfy

his individual indebtedness, under Gen. St. Minn.

1866, c. 66, $ 133, subjecting choses in action as

well as tangible property to levy under attach

ment.—Day v. McQuillan," 13 Minn. 205, (Gil. 192.)

Interest in proceeds of sales.

14. An agent to sell personal property, who la

to have as his commissions all the property sells

for above specified prices, has no interest in tbo

property subject to attachment—Vose v. Stickney,

b Minn."75, (Gil. 51.)

III. Affidavit.

Sufficiency of averments, generally.

15. Laws Minn. 1849, p. 155, § 3, requires that

"facts necossaryto entitle a party to a writ of at

tachment should be proven to the satisfaction of

a district judge or supreme court commissioner,

by the affidavit of plaintiff or some credible wit
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—-., stating therein the circumstances upon

which the belief of such facts was founded. "

Held, that this called for legal evidence of the

circumstances relied upon, and that hearsay was

not admissible; that in issuing the writ the judge

acted Judicially, and had no right to allow it un

less proper proof of the requisite facts was made.

—Pierso v. Smith, 1 Minn. 82, (Gil. 60.)

16. Under ReT. St. art. 4, c. 69, § 04, relating

to attachments in the justice's courts, which pro-

Tides that the affidavit shall state certain facts to

entitle the writ to issue, it is not necessary that

the evidence of the facts upon which the right

to the writ depends should appear in the affida

vit. It is sufficient if the existence of grounds is

averred, in the language of the statute.—Curtis v.

Moore, 3 Minn. 29, (Gil. 7.)

1". Under Coinp. St. Minn. c. 60, §114, allow

ing an attachment to issue on any of several

grounds shown by affidavit, among them, "that

the plaintiff's debt was fraudulently contracted,

or, for any other good and sufficient reason, be

will be in danger of losing tbo same unless an

attachment issue, " the affidavit for an attach

ment on the latter ground must set forth the

facts relied on as constituting such reason. —

Kcigher v. MeCormick, 11 Minn. 545, (Gil. 420.)

IS. On application for such an attachment,

the affidavit showed that defendant was indebted

to plaintiff and others for goods purchased, and

that, since such purchases, defendant had been

constructing a building as a homestead with the

proceeds of part of such goods, instead of apply

ing them to the payment of said indebtedness:

thai h< bad disposed of all his real estate in the

county to a relative, except his homestead; that

he was of intemperate habits, and was squander

ing bis means in dissipation, and greatly neg

lecting his business; that the reputation of his

store was that it was a disorderly house and illy

conducted : that his stock was greatly reduced,

and that he would not, in deponent's belief, be

able to replenish the same; and that he was in

solvent. Held, that this was sufficient to justify

the issue of an attachment.—Keigher v. McCor

mick, 11 Minn. 545, (Oil. 420.)

19. An affidavit for attachment under Gen. St.

Minn. 1866, p. 406, § 180, need not state that the ac

tion in which it issues has been commenced.—

Blake y. Sherman, 12 Minn. 420, (Gil. 305.)

Against non-resident.

20. An affidavit against a non-resident defend

ant, under Gen. St. Minn. 1878, c. 66, § 147, need not

state that he has property in the state subject to

attachment.—Kenney v. Goergen, (Minn.) 81 N.

W. 210.
36 Minn. 130.

DtotianUblnR Cleland v Tavernler. It Minn. 191, (Oil.

J5».) and Stone v. Myers, ;. Mini. 303 (Gil. 287.)

Fraudulent disposition of property.

21. An affidavit for attachment, averring on

information and belief, as a ground for attacn-

ment, that defendant has conveyed his property

for the purpose of defrauding his creditors, is in

sufficient.—Morrison v. Lovejoy, 6Minn. 183, (Gil.

117.)

22. In an affidavit for attachment under T.aws

Minn. 1867, c. 66, J 1, bjsed upon the ground that

defendant is about to assign, secrete, or dispose

of his property with intent to delay and defraud

his creditors, the facts must be stated positively,

and not upon the belief of deponont.—Murphy v.

Purdy, 13 Minn. 422, (Gil. 3'JO;) Ely v. Titus, 14

Mlun. 125, (Gil. 93.)

23. An affidavit for attachment under Pub. St.

Minn. c. 60, stating that defendant has assigned,

or is about to assign, his property, with intent to

defraud his creditors, without setting forth the

facts showing such intent, is bad.—Hinds v. Fage-

bank, 9 Minn. 68, (Gil. 57.)

24. An affidavit for attachment, referring to

a single item of property, and stating that the de

fendant "is about to dispose thereof, and has in

fact made a sale thereof. " to defraud his creditors,

is contradictory of itself, and therefore bad. —

Hinds v. Fagebank, 9 Minn. 6s, (Gil. 57.)

Distinguished In Nelson v.' Munch, 23 Minn. 230.

25. An affidavit for attachment which avers, In

the alternative, that defendant has assigned, se

creted, or disposed of his property, or is about to

assign, secrete, or dispose of the same, is bad.—

Guile v. McNanny, 14 Minn. 520, (Gil. 3J1.)

26. An affidavit for attachment, stating that

defendant has assigned, secreted, and disposed

of, and is about to assign, secrete, and dispose

of, his proparty with intent to delay and defraud

his creditors, is not necessarily objectionable for

inconsistency.—Nelson v. Munch, 23 Minn. 229.

Distinguishing Hinds v. Fagebank. 9 Minn. (18. (Gil. 57.)

27. An affidavit to obtain an attachment, aver

ring that defendant is about to assign or dispose

of his property with intent to delay or defraud

his creditors, is not bad as being in the alterna

tive.—Brown v. Minneapolis Lumber Co.. 25

Minn. 461.

28. Tho affidavit on which an attachment was

Issued alleged that defendant "has disposed of part

of his property with tho intent thereby to delay

and defraud the plaintiff, and that he is about to

dispose of the rest of his property" with the same

intent. The counter-affidavit showed that the dis

position complained of was by a transfer of the ti

tle of tho property. Held, that the original affi

davit was sufficient under the Minnesota statute,

which authorizes an attachment where defend

ant has "assigned, secreted, and disposed of" bis

Sroperty with intent to defraud. — Auurbauh v.

Itchcock, 9 N. W. 79, 28 Minn. 73.

IV. Bonds.

To procure attachment.

29. Gen. St. Minn. lsGIS, p. 407, § 131, providing

that before writ of attachment shall issue a certain

bond shall be given, is not directory, but manda

tory. If the bond as filed is incomplete. It may be

amended and filed mine pro tunc—Blake v. Sher

man, 12 Minn. 420, (Gil. 305.)

30. Under Gen. St. Minn. 1878, c. GO, § 14S, re

quiring, to obtain a writ of attachment, "a bond

on the part of tho plaintiff, with sufficient sure

ties, " a bond executed by two persons other than
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the plaintiff may be deemed sufficient. It is not

necessary that there should be in the bond a

principal obligor, to whom the otner persons obli

gating themselves should stand in the relation

of sureties.—Howard v. Manderlield, 17 N. W.

940, 31 Minn. 837.

31. Under Gen. St. Minn. 18B6, c. 66, $ 131,

which requires that an attachment bond be con

ditioned "that, if defendant recovers judgment,

the plaintiff will pay all costs that may be

awarded to him, and all damages which he may

sustain by reason of the attachment, " the lia

bility upon such a bond is dependent upon the

recovery of judgment by defendant.—Crandall v.

Rickley, 25 Minn. 119.

82. The condition of an attachment bond, that

"plaintiff shall p.iy all costs which may be

awarded to said defendants, (if they recover

Judgment in said action.) and all damages that

tbey may sustain by reason of the attachment," is

substantially the condition prescribed by Gen.

St. Minu. 1866, o. 66, § 131, for the payment of

costs and damages in case defendant recovers

judgment; and there is no liability for damages

on this bond unless there is a judgment for de

fendant.—Crandall v. Rickley, 25 Minn. 119.

33. A complaint, in an action upon such attach

ment bond, is bad on demurrer whore it fails to

allege a recovery of judgment by the attachment

defendant. -Crandall v. Rickley", 25 Minn. 119.

84. Since a warrant of attachment Issued by

a clerk without being allowed by the Judge is

void, tho undertaking executed lor tho purpose of

procuring such warrant is also void, and its

breach furnishes no cause of action.—Jacoby v.

Drew, 11 Miun. 408, (Oil. 301.)

35. The obligors on an attachment bond given

under Gen. St. Minn. 1878, c. HIS, £ 148. as amended

by act 1885, c. 125, providing that, if defendant re

cover judgment, plaintiff will pay all costs that

may be awarde I, are liablo to defendant on the

bond for all costs which may be awarded to him in

the action, and not merely for such as may result

from the attachment. — Greaves v. Newport,

(Minn.) 42 N. W. 105J.

41 Minn. 240.

36. In an action on an attachment bond condi

tioned to pay all costs that might be awarded to

defendant, "and all damages he may sustain by rea

son of the attachment, " attorney's fees expended

in defending the principal action are not recovera

ble, although, defendant being a non-resident, ju

risdiction was obtained solely by attaching prop

erty. Gilfh-lan, C. J., dissenting.—Frost v. Jor

dan, (Minn.) 36 N. W. 713.

87 Minn. 544.

Forthcoming bond.

37. Where property attached was delivered up

upon a bond being given the officer, the obligors

therein cannot afterwards object to such bond as

being without sureties, as required by Gen. St.

IfStMi. c. 65, jf 95, nor question the officer's levy

Scuulun v. O'Brien, 21 Minn. 434.

88. Property levied upon by a sheriff as the prop

erty of the defendant in the writ was delivered to

a third person, who executed therefor the follow

ing receipt: "Received of the said [sheriff] the

goods and chattels above mentioned, [those levied

on,] which I promise to deliver to him at any time

he shall demand the same, or, in default thereof, I

do hereby agree with him to pay him the amount

of the above-mentioned debt [amount called for by

the writ] as the same is above specified, together

with costs, fees, and interest thereon. " Held, that

this amounted merely to a contract of bailment for

the safe-keeping and return of the property, and

that the receiptor might be relieved from liability

for the non delivery of tho property by proof that,

at tho time of the levy, it did not belong to Vho

debtor, but to another person, into whose posses

sion it had since gone ; that the last clause of the

receipt did not amount to an absolute undertaking

to pay the debt, in case of a non-delivery of tho

property in fact; that the effect of it was merely

to fix the measure of damages, in case of a breach

of the contract of bailment; that the "default"

meant was a breach of legal duty, hence anything

which would excuse the receiptor from delivering

the property would exempt him from liability to

pay tho stipulated measure of damages.—Mason v.

Aldrich, (Minn.) 30 N. W. 884.

36 Minn. 283.

For discharge of attachment.

89. In a bond given to procure the release

from attachment of property levied on the plain

tiff in the action was named as the obligee, and

the condition was, if "said plaintiff recover

judgment in said action. " Held, that this was

sufficient under Gen. St. Minn. 1878, c. 66, $ 157,

authorizing the execution of such a bond "to the

plaintiff," conditioned "if the plaintiff recover

Judgment in the action. " etc.—Slosson v. Fergu

son, 18 N. W. 281, 31 Minn. 448.

40. A judge of the district court may, in his dis

cretion, excuse compliance with a rule of court re

quiring the bond for discharge of attachment to

be acknowledged by the sureties, and if a bond,

defective in that respect, has been approved, the

defect having escaped notice, application should

be made to the court to have the bond acknowl

edged.—Gale v. Sei.'ert, (Minn.) 39 N. W. 69.

39 Minn. 171.

41. After the execution of a bond to the plain

tiff, in an action to discharge a levy of attacn.-

ment obtained by him therein, he made an as

signment for benefit of his creditors, and his as

signee was substituted as plaintiff in the action,

pursuant to Gen. St. Minn. 1878, c. 66, § 41, ana

recoverod judgment. Held, that the bond inured

to the benefit of the assignee as substituted

plaintiff.—Slosson v. Ferguson, 18 N. W. 281, 31

Minn. 448.

Discharge on bond by third party.

42. Although tho riprht given by Gen. St.

Minn. 1878, c. 66, § 157, to procure a discharge of

an attachment on giving bond, is not conferred on

a stranger to the suit, even one having an inter

est in the attached property, the discharge of an

attachment on a bond given by such third party

is not void, but voidable merely, and operates to

discharge tho lien of the plaintiff upon real estate

attached under the writ; and plaintiff is not re

quired, at least as against such third party, in

order to save his own rights, to redeem or offer

to redeem tho property from prior lienholdera
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within the time fixed by statute. And plaintiff

may maintain an action against such intermed-

dler for being deprived by his wrongful act of the

right of redemption, and may ask therein to be

still allowed to redeem, without alleging a ten

der or offering to pay the amount due.—Kling v.

Guilds, 15 N. W. (573, 30 Minn. 366.

V. Levy and Lien.

Levy.

43. Under Pub. St. c. 60, J 148, subd. 2, which

provides that personal property capable of a

manual delivery to the sheriff must be attached

by taking it into his custody, state bonds are

personal property, within its meaning, and the

sheriff cannot make a valid levy without actually

taking such bonds into custody.—Caldwell v.

Sibley, 3 Minn. 406, (Oil. 300.)

44. As a levy of an attachment on account-

books docs not constitute a levy upon the accounts

or debts charged there. n, if such levy is wrong

ful, it does not amount to a conversion of the ac

counts —Lesher v. Getman, 15 N. W. 309, 30

Minn. 321.

43. Goods were levied upon as the property

of defendant, who gave a receipt for them to the

sheriff, admitting they were his, and that they

were of a certain value. Held, the sheriff hav

ing acted on the faith of such receipt, that do

fendant was estopped from denying that he had

no leviable interest in the property. —Eastern v.

Goodwin, 22 Minn. 426.

Lien—Real property.

46. Laws Minn. 1858, c. 53, which placed an

attachment or judgment creditor upon the same

footing in reference to an unrecorded deed of

real estate as a bonafide purchaser, had no re

troactive effect, and only operated upon attach

ments or executions levied after its passage.—

Greenleaf v. Edos, 2 Minn. 264, (Gil. 226.)

47. An attaching creditor is not a purchaser

in good faith, within the meaning of Rev.

St. Minn. c. 46, jj 24, which provides that un

unrecorded deed shall be void as against pur

chasers in good faith for a valuable considcra

tion, and an unrecorded deed wil take preced

ence of an attachment, levied after its execu

tion.—GreenleaX v. Edes, 2 Minn. 264, (Gil. 226.)

4*. Upon an attachment of real estate trans

ferred by defendant with intent to defraud credit

ors, the record of the warrant and return, as pre

scribed by statute, is notice of the lien thereby

created, and a purchaser thereafter, from the

fraudulent grantee, takes subject to such attach

ment.—Arper v. Baze, 9 Minn. 108, (Gil. 98.)

l>i*tlnsaished In Jorgenson v. Railroad Co., 25 Minn.

49. Where lands attached under a void writ

of attachment are sold pending the action in

which the writ was issued, the title of the pur

chaser will not be affected thereby, though a mo

tion made by the attachment debtor to vacate the

attachment, not pending at the time of the trans

fer, was denied, and no appeal taken therefrom.

—O'Farrell v. Heard, 22 Minn. 189.

50. Gen. St. Minn. 1878, c. 66, $ 160, provides

that where, in an action against a non-resident.

his real property Is attached, the attachment shall

be a lien thereon from the time that a certified

cony of the same, with a description of the real

property seized, is delivered to the register of

deeds for record. Chapter EC, § 210, subd. 8, pro

vides that, when the summons is served by publi

cation in an action for the recovery of money only,

the plaintiff shall be entitled to judgment upon

filing with the clerk proof of such service, and

that no answer has been filed, together with cer

tain security, in' the same manner as if defendant

had been personally served. Held, that the re

turn and tiling of the attachment is not a neces

sary preliminary to the entry ot Judgment for

want of an answer; but, where all the formalities

are complied with, the attachment creates a lien,

though it be not returned and filed until after the

entrv of judgment.—Cousins v. Alworth, (Minn.)

47 N: W. 169.

44 Minn. 505.

Goods.

51. Under Gen. St. Minn. c. 66, $$ 128, 132,

which provide that property may be attached

as security for the satisfaction of such judgment

as plaintiffs may recover, the levy of an attach

ment vests in the sheriff a special property in

the goods attached, or in the proceeds of the

goods when they are converted into money, as se

curity for the satisfaction of such judgment.—

Wheaton v. Thompson, 20 Minn. 196, (Gil. 175.)

52. An attachment of an Individual interest ot

one partner, in a debt due the firm, is no defense

in an action by the remaining partner, on behalf

of the firm, against the debtor for its collection.

Wilson, C. J., dissenting.—Day v. McQuillan, 18

Minn. 205, (Gil. 192.)

Credits—Actions by officer.

53. Pub. St. c. 60, § 151, authorizing a sheriff

to sue for and collect debts and credits, is appli

cable only where he has taken such credits and

debts into possession, and in such a case pay

ment to him is a valid payment.—Caldwell v.

Sibley, 3 Minn. 406, (Gil. 300.)

54. Pub. St. c. 60, § 151, authorizing the sheriff

to sue for and collect debts attached, implies that

the officer may reduce such debts and credits to

possession.— Caldwell v. Sibley, 3 Minn. 406,

(Gil. 300.)

55. Under Pub. St. e. 60, f 151, authorizing a

sheriff to sue for and collect debts and credits

attached, a sheriff who with process valid on its

face levies upon promissory notes assigned by a

Judgment debtor in fraud of his creditors, and

takes them into possession, can maintain an action

upon and collect them.—Rohrer v. Turrill, 4

Minn. 407, (Gil. 309.)

56. A constable, suing by virtue of process in

his hands for the recovery of property or its

value, must prove, not only process regular upon

its face, but also the jurisdiction of the court or

officer to issue it.—Clark v. Norton. 6 Miun. 412,

(Gil. 277.)

57. In pleading the process of a court of spe

cial and limited Jurisdiction as a justice's court,

every Jurisdictional fact must be averred; there
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are no presumptions to aid it. —Clark v. Norton, 6

Minn. 412, (Gil. 277.)

VI. Procedure.

Requisites and validity of writ.

58. The allowance of a warrant of attachment

Is a judicial act, and Comp. St. Minn. c. 60, § 142,

in so far as it authorizes clerks of the district

courts to allow warrants of attachment, is in

conflict with Const. Minn. art. fi, § 1, vesting

the judicial power of the state in the courts, and

a warrant so allowed is void.—Morrison v. Love-
jov. fi Minn. 183 iflil. 117:) Zimmerman v. Lamb,

7 Minn. 421, (OIL 336.)

DiB'1ii(riilshe i In Hlnkley v. Water-Power Co., ft Minn.
60, (Gil. 41);) Brnley v. ByrneB, 20 Minn. 441, (Gil. 39:J.)

59. The clerk of the district court has no power

to allow an attachment.—Guerin v. Hunt, 8 Minn.

477, (GIL 427.)

Distinguished in Braley v. Byrnes, 20 Minn. 441, (Gil.
893.)

I

60. It is not necessary that a writ of attach

ment should show by what officer it was allowed.

—Shaubhut v. Hilton, 7 Minu. 506, (GiL 412.)

01. Under Gen. St. Minn. 1866, c. 64, tit. 1.

$ IS, the seal of the court and the signature of

the clerk are essential to the validity of a writ

of attachment, and of the levy under it. —

Wheaton v. Thompson, 20 Minn. 196, (Gil. 175.)

62. A levy made under writ of attachment,

not signed by the clerk or under the seal of the

court, as required by Gen. St. Minn. c. 64, tit. 1,

§ 13, is incurably void.—Wheaton v. Thompson,

20 Minn. 196, (Gil. 175.)

63. A pretended warrant of attachment was

issued in 1865, signed by a court commissioner,

but not signed by the clerk of the court, nor was

the seal of the court attached. Held void, un

der Pub. St. c. 57, §§ 12, 13, requiring a warrant

to be executed with the same formalities as a

writ.—O'Farrell v. Heard, 22 Minn. 189.

64. Under Rev. St. art. 4, c. 69. $ 95, which

provides that a writ of attachment issuing out

of a justice's court shall, when issued for any

of the causes specified in section 94, subds. 1-5,

be returnable in three days, but in the cases spec

ified in subdivisions 6-8 be returnable in six

days, where two grounds are set forth, as to one

of which it is provided the writ should be return

able in three, and as to the other, in six days,

the affidavit being sufficient as to the ground for

tvhich the writ is returnable in six days, tho jus

tice acquires jurisdiction thereby.—Curtis v.

lloore, 3 Minn. 29, (Gil. 7.)

65. A slight discrepancy between the amount

stated in a warrant of attachment and a complaint

will not, in a collateral proceeding, affect the va

lidity of the attachment lien.—Shaubhut v. Hilton,

7 Minn. 506, (GiL 412.)

66. A wr't of attachment under which a sheriff

seized property was regularly issued by a jus

tice, and commanded the sheriff to seize property

of the attachment defendant, "and especially one

bay geldiug colt * * * to satisfy the sum of

one hundrod, * * • with interest and cost of

suit, * * * and also to command the said J.
* • * to answer to C. in a civil action to his

damages $100 or undor. " Held, that the writ

was sufficient to protect the officer, notwithstand

ing the unauthorized command to seize particular

property, and the omission of the word "dollars"

after "one hundrod."—Hines v. Chambers, 11 N.

W. 129, 29 Minn. 7.

67. A writ of attachment issued by a justice

of the peace commanded the sheriff to attach

goods of the defendant to satisfy the sum of $100,

"with interest and costs of suit, "and also to

summon the defendant to answer to plaintiff in

a civil action, "to his damages $100 or under."

Held, that the writ was not to be construed as

commanding a levy to satisfy a greater sum

than $100, with costs and interest after judg

ment, as such greater sum would have been be

yond the jur'sdiction of the justice, and such con

struction would make the writ illegal on its

face.-Hines v. Chambers, 11 N. W. 129, 29 Minn.

Issue and service of summons.

68. Where, in a court of superior jurisdiction,

an attachment has been issued, it will be pre

sumed, primafnote, that the summons was issued

prior to or contemporaneous with such writ, in ac

cordance with statutory requirement.—Blackman

v. Wheaton, 13 Minn. 326, (Gil. 299.)

69. An attachment procured under Gen. St.

Minn. 1878, c. 66, tit. 9, on the ground that de

fendant had departed from the state with intent

to defraud creditors, and had disposed of his

property with like intent, being, under section

145, only a provisional remedy in aid of the ac

tion, and "as security for the satisfaction of such

judgment as the plaintiff may recover, " gives

no jurisdiction to enter judgment against the de

fendant without a service of the summons in the

manner prescribed bv statute.—Heffner v. Gunz.

12 N. W. 842, 29 Minn. 103.

70. An attachment of property of the defendant

In an action, without an authorized service of the

summons, does not give the court jurisdiction.—

Barber v. Morris, (Minn.) 33 N. W 559.

87 Minn. 194.

Return of writ.

71. An officer's return that he has attached all

indebtedness due from A. to B. will not cover

debts due from A. to a firm of which B. is a mem

ber, not parties to the action.—Allis v. Day, 13

Minn. 199, (Gil. 189.)

72. A return of the sheriff that he had attached

"as .he property of defendant, " the land described

in the writ, is sufficient, under the laws of Minne

sota relating to attachment.—Cousins v. Alworth.

(Mir.a.) 47 N. W. 169.

44 Minn. 505.

Judgment on service by publication.

73. In an action against a non-resident defend

ant, having property within the state, where serv

ice is made by publication, tho court acquires ju

risdiction to' enter judgment, and to proceed

against such property, though no valid levy of at

tachment is made; for the proceedings on the at
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tachment are only ancillary to tho action, and are

not essential to the jurisdiction of the court.—

Cleland v. Tavernier, 11 Minn. 194, (Gil. 126.)

Distinguished In Kenney v. Gotrpen, 31 N. W. 210, 36
Minn. IbO.

Vj_L Claims bt Third Persons.

Action of claim and delivery.

74. Where property is taken by an officer upon

a writ of attachment, and it is replevied from

him and delivered to the plaintiff in replevin,

it cannot afterwards be retaken on the same writ

of attachment.—Vanderburgh v. Bassett, 4 Minn.

242, (Gil. 171.)

75. In an action of replevin, claiming damages

for detention, defendant sheriff may justify by

showing; a levy by him under attachments issued

after the taking in question. — Blackman v.

Wheaton, 13 Minn. 326, (Gil. 29'J.)

76. When attached goods aro taken from a

sheriff, in an action of claim and delivery, and

the same are required to be returned or' their

value recovered under a Judgment in his favor,

the sheriff still has only a spjeial property in tho

goods or their value, and the judgment awarding

the same, for the purposes of security. — Wheatou

v. Thompson, 20 Minn. 196, (Gil. 175.)

77. Although, in an action of claim and deliv

ery for attached goods, the judgment lixes the

amount to be recovered by the sheriff at the full

value of the eoods. still such judgment cannot bo

enforced against the general owner of the goods

after the purposes are accomplished for which

the special property was conferred. —Wheaton v.

Thompson, 20 Minn. 196, (Gil. 175.)

7S. A writ of attachment, not signed by the

clerk or sealed witb the seal of the court, is not

admissible in evidence, in an action of claim and

delivery, where the defendant pleads in justifica

tion that he took the goods in controversy "un-

iier and by virtue of certain writs of attachment

duly allowed and issued out of and .under the

s»al of said court, in certain suits therein pend

ing "—Wheaton v. Thompson, 20 Minn. 196, (Gil.

175.)

79. Th3 payment of a Judgment, in an action

under which au attachment was levied, is a suffi

cient defense to an action by the sheriff upon a

bond given in an action of claim and delivery

for the attached goods, though the judgment in

the latter action fixed the value of tho property

at its full amount.—Wheaton v. Thompson, 20

Minn. 196, (Gil. 175.)

SO. In replevin against the sheriff by a mortga

gee of personal property, attached as the proper

ly of the mortgagor, the debt under which the at

tachment issued must be proved by the sheriff

ia order to sustain the defense that the mortgage

was fraudulent as to creditors In such case, the

papers in the attachment suit are not competent

evidence of the debt. — Braley v. Byrnes, 20 Minn.

435, (Gil. 339.)

Disf Ingrulshlng Morrison v. Lovejoy, 6 Minn. 183. (Gil.
117: ) Zimmerman v. Lamb. 7 Minn. 4_'l, (Gil. 338;) Gaerln
v. Hunt. 8 Mlr.n. 477. (Gil. 427;) MerrlH v. City of St.

Paul. 11 Minn. 2J3. (Gil. 145.)

Affidavit of claim.

81. An agent making affidavit for an interven

ing claimant in attachment may state the facts as

upon information furnished him by his principal.—

Carpenter v. Bodkin, SO N. W. 453, 36 Minn. 183.

82. A statement in the affidavit of claim to at

tached property, provided for by Gen. tit. Minn.

1S78, c. 66, $ 154, that the claimant is the owner of

the property, is a sufficient statcmentof the ground

of his title or right to possession.—Carpenter v.

Bodkin, 30 N. W. 453, 36 Minn. 183.

83. Where the affidavit of an intervening claim

ant in attachment is made in good faith, for the

purpose of complying with the statute, and it is

regarded and treated by all the parties—the affi

ant, the sheriff, and the plaintiff in his writ—as a

compliance, and it serves the purpose intended by

the statute, so that the sheriff, by reason of it, pro

cures indemnity against the claim, it will, although

literally defective, be regarded as a substantial

compliance.—Carpenter v. Bodkin, 30 N. W. 453, 36

Minn. 183.

Intervention.

84. In an action on promissory notes, In which1

the property of defendants L. andG. wasattached,

a complaint in intervention was filed, setting up a

claim against L. and G. for goods sold, and alleging

that the notes sued on by plaintiff were without

consideration, and were given in pursuance of a-

conspiracy between plaintiff and defendants to de

fraud the intervenors; that plaintiff's action was

commenced in furtherance of such conspiracy;

that L. and G. had no other than tho attached prop

erty, and that it was insufficient to pay plaintiff's-

demand : that tho intervenors had commenced ac

tions on their demands against L. and G., and had

caused attachments to be levied on the same prop

erty that plaintiff had attached. The complaint in-

intervention prayed that plaintiff's attachment-

might be postponed to those of the intervenors.

Held, the complaint in intervention did not disclose

such interest in the subject-matter of the suit as-

entitled them to intervene, under Gen. St. Minn.

1S73, c. 66, § 131, which gives such right to " any

person who has an interest in tho matter in litiga

tion, in the success of either of the parties to ther

action, or against, either or both. "—Lewis v. Lewis,

10 N. W. 5b6, 2o Minn. 428.

VIII. Abandonment and Dissolution.

Abandonment.

85. A sheriff levied an attachment upon cer

tain property. Subsequently, and on recovery

of a judgment, an execution, issued and delivered

to the successor of this sheriff, was, by consent of

tho plaintiff, returned "No property found. "

Held, an abandonment of the lien acquired by

the attachment.—Butler v. White, 25 Miun. 432.

Motion to vacate.

86. A defendant may move to vacate an attach

ment so long as his answer is allowed to stand, al

though it is insufficient; and such motion may be~

made before lew.—First Nat. Bank v. Kandall, 37

N. W. 799, 38 Minn. 3S2.

Who may move.

87. An assignment for the benefit of creditors-

is a trust, with a resulting interest in the assignor.
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which will entitle him to defend when the assigned

property is attached lor his debts, and move to va

cate the attachment.—Richards v. White, 7 Minn.

£45, (Gil. 271.)

85. An insolvent who has made a general as

signment, has such a reversionary Interest in the

assigned estate that he may move to vacate an at

tachment issued on the ground of fraud.—First

Hat. Bank v. Randall, (Minn.) 87 N. W. 799.

8S Minn. 382.

89. Where the defendant in an attachment vol

untarily procures its discharge ex parte by exe

cuting the statutory bond provided for by Gen.

St. Minn. c. 66. § 157, he waives his right to move

to dissolve the attachment under section 158.—

Racbelman v. Skinner, (Minn.) 48 N. W. 776.

46 Minn. 196.

Hotion to vacate—Notice.

90. Ten days' notice of motion to vacate attach

ment, where there is no statute regulating such

rule, is sufficient.—Blake v. Sherman, 12 Minn.

420, (Gil. 805.)

Hearing.

91. The absolute right of a party to have an

attachment sustained depends not upon the fact

of his making the affidavit of the existence of

the facts specified, but upon the existence of such

fa^ .4 themselves, and the court, upon motion to

vacate the attachment issued, may inquire into

the truth of the affidavit upon which it was grant

ed.—Nelson v. Gibbs, IS Minn. 541, (Gil. 4S5;)

Drought v. Collins, 20 Minn. 374, (Gil. 325.)

92. On a motion to vacate an attachment, It

is within the discretion of the court to permit

defendant to read affidavits in reply to those

presented by plaintiff in support of the writ,

and to deny an application for a continuance to

enable plaintiff to procure affidavits in rebuttal

thereof.—Carson v. Getchell, 23 Minn. 571.

A3. Upon the hearing of a motion to dissolve

on attachment the court may, in the exercise of

a sound discretion, permit defendant to read

affidavits rebutting those read by plaintiff on

such hearing; and the verified answer of defend

ant may be used for that purpose.—Nelson v.

Munch, 23 Minn. 229.

Grounds.

94. It is no ground for vacating a writ of at

tachment that plaintiff's claim has been decided

adversely to him in an action in the United

States district court between the same parties.—

Davidson v. Owens, 5 Minn. 69, (Gil. 50.)

95. The fact that the property levied on is not

subject to attachment is no ground upon which

to vacate the attachment.—Davidson v. Owens,

5 Minn. 6>J, (Gil. 50.)

Distinguished in Richards v. White, 7 Minn. ?50, (Gil.

27«.)

9C. On a motion to vacate an attachment

granted for an alleged fraudulent disposition of

property by assignment for benefit of creditors,

the fact that the creditor making the motion has

received benefits under such assignment may be

shown, to refute the ground on which the writ

Issued.—Richards v. White, 7 Minn. 345, (Gil.

271.)

Distinguishing Davidson v. Owens. S lliiin. 6u,(Gll. ■'.'>.)

97. On motion to dissolve an attachment ob

tained on allegations of defendants' fraudulent

disposition of their property, affidavits on tho

part of plaintiffs showed that defendants, in or

der to raise funds to meet a maturing obligation,

which they admitted they had not means to pay,

drew and sold a draft on plaintiffs for $1,250,

without authority, expecting it to be dishonored,

and that defendants afterwards instigated suits

to be brought against them by creditors for
amounts largely in excess of their claims, in or-

dei to prevent plaintifts from realizing on their

claim. Held, that this was sufficient to sustain

the attachment.—Rand v. Getchell, 24 Minn. 819.

Compare Carson v. Gotchell. 23 Minn. 571.

Effect of dissolution.

98. On the dissolution of an attachment, the

officer is not bound to retain the property to enable

plaintiff to appeal from the order dissolving it,

and give a stay-bond.—Ryan Drug Co. v. Peacock.

(Minn.) 42 N. W. 298.

40 Minn. 470.

IX. Wrongful Attachment.

Vacating attachment before action.

99. Where a void writ of attachment is issued

in an action the defendant does not waive any ob

jection to it by failing to move to vacate it, as au

thorized by Pub. St. Minn. c. 6), 8 161. The writ

being void, there was "uothing to be vacated. "—

Merritt v. City of St. Paul, 11 Minn. 223, (Gil. 145.)

Distinguished In Brnley T. Byrnes, 20 Minn. 441. (QU.
393.)

100. In an action for a wrongful attachment,

where an excessive levy or unnecessarily harsh

use of the writ is not charged, plaintiff must al

lege and prove that the attachment was vacated,

or that plaintiff had no opportunity to move to

vacate it. —Pixley v. Reed, 1 N. W. 800, 26 Minn. 80.

101. It is unnecessary, to maintain an action lor

aDuse of process of attachment, that the attach

ment should have been vacated, even though that

could have been done on motion ; but such vacation

is necessary to maintain an action for a malicious

suing out of tho process without probable cause.—

Rossiter v. Minnesota Bradner-Smith Paper Co.,

(Minn.) 33 N. W. 855.

87 Minn. 296.

Discharge of attachment by giving bond.

lOi. Where an attachment is dissolved by the

voluntary action of defendant in executing the

bond provided for by Glen. St. Minn. c. 66, § 157,

and no opportunity is given to the opposite party

to tost the validity of the attachment in the same

proceeding, though no reason appears why it

might not have been done, an action for wrongful

attachment cannot be maintained.— Rachelman v.

Skinner, (Minn.) 48 N. W.776.

46 Minn. 196.

Who liable.

103. Parties who instruct a sheriff to levy a writ

of attachment issued by tho clerk, without an al

lowance thereof by the judge, are liable as iros-

«



ISO 186ATTACHMENT, IX —ATTORNEY AND CLIENT. I.

passers for the acts done thereunder, for, as to

such parties, the attachment so issued is void.—

Merritt v. City of St. Paul, 11 Minn. 228, (Gil. 145.)

104. Parties procuring the issuance and execution

Of a void writ of attachment are not protected by

the fact that it was in strict compliance with a

statute, where such statute has been held uncon

stitutional.—Merritt v. City of St. Paul, 11 Minn.

£!3, (GiL 145.>

105. Purchase, at sale on execution, by the at

taching plaintiff, of exempt property unlawfully

attached, and subsequent sale thereof by such

purchaser, will be deemed a ratification of the

trespass.—Murphy v. Sherman, 25 Minn. 196.

Equitable defense.

10S. In an action against attaching creditors for

lewing their attachment upon certain lumber

which plaintiffs bad purchased from the defend

ant in the attachment, the answer alleged that

the sale to plaintiffs was fraudulent and void as

to creditors, because made with intent to defraud

them, to the knowledge of plaintiffs at the time of

their purchase. It appeared, however, that plain

tiffs bought the property in good faith, without

knowledge of the fraudulent intent of the debtor,

and that they had paid part of the purchase

money before notice of such intent. Held, that

the attaching creditors could notavail themselves

of the equitable rule by which a sale with intent

to defraud creditors on the part of the vendor

mav be treated as void, upon restoring to the

vendee what he has paid, and otherwise rein

stating him in his position, the action being

purely in the nature of a common-law action,

and the equities of the creditors not havirg been

set up in their answer. —Crockett v. Phinuey, 22

N. W. 293, 33 Minn. 157.

Parties.

10T. In an action upon a joint note against the

makers, who were Jointly engaged in business,

an attachment was issued and levied on their

joint property. Held, that they might maintain

a joint action for damages from the issue of such

attachment maliciously and without probable
c-»ii>«e. —f'<vhrane v. Quackenbush, 13 N. W. 154,

29 Minn. 370.

Pleading.

H*s. In an action for damages for the malicious

issuance of an attachment, it must be alleged and

shown that it was issued maliciously, and without

probable cause; but a complaint which alleges

that the affidavit for an attachment was false in

every particular, and so known to be by the affi

ant at the tune, is sufficient as against a general

objection at the trial to the admission of any evi

dence under it.—Beyersdorf v. Sump, (Minn.) 41

N. W. 101
39 Minn. 495.

Evidence.

109. Where goods are wrongfully and fraudu
lently withheld from the owner, for the purpose of

subjecting them to levy under process to be issued,

the wrong-doer will not be permitted to show the

application thereof in satisfaction of an execution

Issued upon a judgment against the owner. But

where goods, though detained without lawful au

thority, are subject to levy, and are in good faith

and without fraud or collusion subsequently lev

ied on and sold under process against the owner,

that fact may be shown in mitigation.—Beyersdorf

v. Sump, (Minn.) 41 N. W. 101.

39 Minn. 495.

Attestation.

Of deed, see Deed, 9-13.

mortgage, see Mortgages, 28.

will, see Wills, 23, 24.

ATTORNEY AND CLIENT.

I. Retainer and Authority, 1-17.

II. Duties and Liabilities, 18-21.

III. Misconduct and Suspension, 22,28

IV. Compensation, 24-44.

Admissions by counsel, see Appeal and Error,

242, 243.

Affidavit of client taken by attorney, see Affidavit,

2-4.

Authority to appear in action, see Appearance,

17-20.

Contempt by attorney, see Contempt, 3, 4.

Contract for compensation, see Champerty and

Maintenance.

County attorney, see Counties, 51, 52, 62.

Fees on foreclosure, see Chattel Mortgages, 101,

lOi; Miertgaiies, 36, 306. 370.

Powers of attorney, see Powers, 6-19.

Privileged communications, see Witness, 11-14.

Sureties on appeal-bond, see Appeal and Error,

156.

Validity and effect of stipulations, see Practice in

Civil < n*es, 45-52.

Verification of pleading by attorney, see Pleading,

162, 1C3.

I. Retainer and Authoritt.

Retainer.

1. Plaintiff called upon defendant, as an at-

torney at law, for legal advice, and defendant

assumed to give him a professional opinion as to

the matter in reference to which plaintiff con

sulted him. Held, that the relation of attorney

and client was established between them, so as

to render delendant liable to plaintiff for profes

sional negligence in such matter.—Ryan v. Long,

29 N. W. 51, 35 Minn. 394.

2. In an action by two attorneys as copart

ners for services rendered, one of them testified

to having received a message by telegraph or by

telephone, purporting to be from an agent of de

fendant, inquiring whether plaintiffs could at

tend to the defense of such action; and the

agent, although a witness, did not deny sending

such message, and it was not contended that

proof of the authorship of it was insufficient.

Both plaintiffs performed services in the action,

and were in attendance during the trial. After

the trial, defendant's agent, making no objection

that the partner first addressed had not per

formed the entire service, or that he alone had

been employed, advised the other plaintiff to

make out a bill for the services, and he would

see that it was approved and paid. Held, that

this was sufficient to show either an original em-
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ployment ot tne nrm, or a subsequent ratification

as to the services assumed to have been done by

the firm in behalf and at the request of defend

ant.—Wilson v. Minneapolis & N. W. R. Co., 18

N. W. 291. 31 Minn. 481.

Change—Substitution.

8. Under Comp. St. Minn. c. 82, § 10, which pro

vides that a party can employ a new attorney to

issue execution upon a judgment, or to take any

.other proceedings for its enforcement, and "when

he does so the general power of the former attor

ney ceases, " another attorney may bo employed

after judgment, for its collection by garnishment

proceedings, without being formally substituted

for the attorney procuring the judgment.—Hinkley

v. St. Anthony Falls Water-Power Co., 9 Minn. 55,

(GU. 44.)

4. Gen. St. 1866, o. 88, | 13, requiring notice

of change of attorney in an action to be given,

applies only to proceedings to obtain, and not to

Sroceedings to enforce, a judgment.—Knox v.

andall, 24 Minn. 479.

5. The provision of Pub. St Minn. c. 82, J 14,

that, until written notice of substitution is given,

the adverse party is bound to recognize the for

mer attorney, applies to the originul attorney in

an action in a justice's court, although another

is associated with him on appeal to the district

.court, and has charge of the case on appeal to the

supremo court.—McFarlaud v. Butler, 11 Minn. 72,

(Gil. 42;) Id., 11 Minn. 77, (GIL 44.)

Termination of relation.

6. The authority of an attorney, under his

general retainer, to prosecute or defend an ac

tion, terminates upon the entry of judgment

against his client—Bertnold v. Fox, 21 Minn. 51.

Requiring proof of authority.

7. Under Kev. St. Minn. c. 93, $ 12, author-

izing an order requiring the attorney in a suit to

prove his authority to bring the same, and to

stay proceedings "by him" until that is done,

an ex parte order requiring plaintiff's attorney

to file proof of his authority, and staying all pro

ceedings in the action until the same is done, is

unauthorized and void, and may be disregarded.

—Farrington v. Wright, 1 Minn. 241, (Gil. 191.)

Extent of authority.

8. Under Comp. St. Minn. o. 82, S 10, author

izing an attorney to bind his client by stipula

tion, he may stipulate as to certain facts which

in effect waive all but one of his soveral separate

.defenses.—Bingham v. Board of Sup'rs of Winona

County, 6 Minn. 136, (Gil. 82. )

9. A party will be bound by a stipulation of

his attorney settling the controversy, made un

der and in accordance with special instructions,

though without such instructions he would have

had no right to make such settlement under his

general authority.—Albee v. Uayden, 25 Minn.

267.

1C. An attorney employed to procure judgment

In Minnesota has not, by virtue of his general au

thority, power to bring a suit on the judgment in

Another state, or employ attorneys to do so, or bid

Off property sold on execution in such other state.

—Franklin v. Warden. 9 Minn. 124, (Gil. 114.)

11. An attornev for clients who were non-res

idents of the "".-ate, having recovered for them a

judgment, and issued execution thereon, execut

ed in their name and on their behalf, but with

out express authority, an instrument under seal,

indemnifying a sheriff against the claim of a

third party to property in the possession of the

Judgment debtor, upon which the sheriff had

levied the execution, which indemnity was nec

essary to preserve and continue the levy. Held,

it not appearing but that the attorney acted in

good faith, and with reasonable discretion, that

his action was within the scope of his authority,

even after Judgment — Schoregge v. Bishop,

(Schoregge v. Gordon,) 13 N. W. 194, 29 Minn.

tar.

12. An attorney, after judgment rendered

against his client and execution levied, has no

power to agree that the property levied upon may

be sold at private sale, and by a person other than

the sheriff, even though he act in good faith, ami

such arrangement would be more beneficial for

the debtor. — Kronschnable v. Knoblauch, 21

Minn. 56.

13. Flour delivered under a contract for sale

thereof proving to be unsound, the purchaser re

fused to accept it, and brought an action for the

money paid by him on the contract, in which ho
recovered judgment, and was about to issue ex

ecution thereon, when a stipulation was made bo-

tween the attorneys for the parties that the flour

should be sold, and the proceeds applied upon

the judgment; and at such sale the flour was

bought by the plaintiff, and was afterwards sold

by him. Held, that the agreement for the aale

was not binding on tho defendant unless ratified

by him, and that a subsequent sale by plaintiff

was a convorsion of the property, for" which he

was liable; and that the mere fact that defend

ant knew of plaintiff's selling the property lev

ied upon in small lots was no evidence that ho

knew of the agreement made by his attorney, or

that he assented to such agreement or sale.—

Ktonschnable v. Knoblauch, 21 Minn. 56.

H. During the period in which the attorney

ot a Judgment creditor has authority, by statute,

to enforce and collect such judgment, he also has

authority to prelect such Judgment in proceed

ings lor its vacation, and a notice for its vaca-

t on during such period is properly served upon

^lito —Sheldon v. Risedorph, 23 Minn. 518.

Notice to attorney.

15. Where a purchaser employs an attorney to

examine the title of real estate, notice to the at

torney of the pondencyof a suit which may affect

the title to the property cannot be imputed to

his principal.—Trentor v. Pothen, (Minn.) 49 N.

W. 129.

46 Minn. 298.

Ratification by client

16. The fact of a party bringing suit on a note

left with his attorney ratifies the latter's act in

making a settlement for which the note was

given.—Ruggles v. Swanwick, 6 Minn. 526, (Gil.

365.)
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17. When the act of an attorney in releasing

a lien has been actually ratified by his client,

it is immaterial whether he exceeded his author

ity in the first instance.—Eodgins v. Heuney, 17

Minn. 45, (Gil. 270

IL Duties and Liabilities.

Trust relation.

18. Ad attorney employed to foreclose a mort

gage, upon examining the title, discovered that the

mortgagor owned only an undivided half interest

in the premises. He notified the agent of his

client, through whom he was employed, of the

state of the title, and, under his instructions, bid

off the premises at one-half their supposed value,

and, for two years after his relations as an attor

ney closed, the mortgagee had not purchased the

outstanding interest, or proposed to do so. Held,

that it was not presumptive evidence of bad faith

in the attorney, nor a breach of privilege, that he

then purchased the same for himself; and the

court will not, on the ground of his former rela

tions to the mortgagee, adjudge him a trustee of

the land for the latter.—Kogers v. Gaston, (Minn.)

45 N. W. 437.

43 Minn. 189.

Liabilities—Negligence.

19. In an action against an attorney for negli

gence in proceedings to secure a mechanic's lien,

whereoy a lot of land, different from that on

which the building was constructed, was de

scribed in the lien papers, which misdescription

was not discovered until after a sale of the lot in

proceedings to foreclose the lien, and after it

was too late to file new lien papers, it appeared

that plaintiffs had bid in the property sold in the

proceedings Held that, prima facie, they had

collected their demand, and it was for them to

show that such sale did not satisfy their lien ;

and, this not having been shown, a verdict in their

favor could not be sustained.—Joy v. Morgan, 28

N. Vf. 237. 35 Minn. 184.

To opposing party.

20. An attorney is liable to third persons tor

damages for causing an execution to be issued at

the instance of his client on a default judgment,

where the return of service of summons is raise,

only when he acts dishonestly, or with some im
proper purpose of his own which in law amounts

to malice.—Farmer v. Crosby, (Minn.) 45 N. W.

ML

43 Minn. 459.

Contrasts between attorney and client.

21. The rule that an attorney who contracts

with his client must show that no advantage was

taken of the situation of the client, does not ap

ply after the relation of attorney and client has

come t3 an end. To avoid a contract then made,

and otherwise unobjectionable, the client must

show that it was procured by actual fraud.—Tan-

cre v. Pullman, (Tancre v. Reynolds,) 2a N. W.

in, 35 Minn. 476.

III. Misconduct and Suspension.

Falsely dating affidavit.

22. Respondent was employed as an attorney

ai iaw to prosecute a criminal case before a Jus

tice of the peace. The case was transferred on

August 11th upon an affidavit of bias to one J.,

who had been elected justice in an adjoining

town, but who had not qualified. Respondent,

as a notary public, in order to qualify J. to try

the case, administered to him the official oath,

etc., and dated the Jurats and acknowledgment

as of August 4th. Thereupon respondent prose

cuted the case before J., and secured a convic

tion. No excuse for or explanation of the false

dating of the jurat, etc., was offered. Held,

that respondent was guilty of "willful miscon

duct in his profession, " for which he would be

suspended from practicing, under Gen. St. Minn,

s. 88, S IS.—JNordin v. Arctander, 1 N. W. 43, 28

Minn. 25.

Failing to account to client.

23. A note having been placed in the hinds

of an attorney at law for collection, he, without

authority from the holder of the note, agreed

with the maker that, if she would furnish board

to his law partner, he would indorse and apply

the amount in payment of the note, and she, be

lieving that he had authority to do so, furnished

the board, the amount of which the attorney in

dorsed on the note; but his client repudiated his

act, and collected the note in full of the maker.

Held, that the attorney, never having accounted

to his client for the amount indorsed on the note,

nor repaid it to the maker, was guilty of willful

misconduct in his profession, and should be sus

pended from practice.—In re Temple, 23 N. W.

403, 33 Minn. 343. .

IV. Compensation.

Bight to compensation—Agreements.

24. Attorneys who, as partners, render services

at defendants' request, in perfecting a corporate

organization of which one of the partners was to

be a member and director, cannot recover therefor.

—Humphreys v. Jacoby, (Minn.) 42 N. VV. 1UB9.

41 Minn. 22B.

25. A contract with an attorney at law that the

latter shall endeavor to secure a pardon, and that

if successful a stipulated sum shall be paid for his

services, is not in Itself illegal.—Moyer v. Can-

tieny, (Minn.) 42 N. W. 1060.

41 Minn. 242.

26. The risht to recover a sum agreed to be paid

an attorney to secure a pardon is not affected by

the fact that other persona were also afterwards

employed, whose services may have contributed to

the result.—Moyer v. Cuutic'ny, 42 N. W. 1060, 41

Minn. 242.

27. A recovery may be had of the stipulated

price, although before plaintiff's efforts were con

cluded defendant assumed to discharge him from

the service. Plaintiff was entitled to the benefit

of the contract, and the entire compensation agreed

upon for the entire service was not apportiouable.

—Moyer v. Cantieny, (Minn.) 42 N. W. 1060.

41 Minn. 242.

28. Since Gen. St. 1878, c. 67, 5 1, leaves thn

measure and mode of compensation of an attor

ney unrestricted to the agreement, express or im

plied, of tho parties, an attorney and his client

may agree to an account rendered by the former
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for his services. --Boals v. Wageuer, (Minn.) 50

N. W. 535.

47 Minn. 489.

Lien.

29. Under Rev. St. M3nn. p. 853, c. 93, | 10,

Which provides that an attorney has a lien for

costs from the time of giving notice to the judg

ment debtor, an attorney has no lien on a judg

ment for costs without such notice.—Dodd v.

Brott, 1 Minn. 270, (Gil. 205.)

30. An attorney's lien upon a Judgment bo-

comes merged by bis taking an assignment of the

Judgment.— Dodd v. Brottl 1 Minn. 270, (Gil.

205. J

81. An attornoy has no lien for his compensa

tion, except such as is given him by statute (Comp.

St. Minn. c. 82, $ 16.)—Forbush v. Leonard, 8

Minn. 803, (Gil. 267.)

82. Under Comp. St. Minn. c. 82, $ 16, giving an

attorney a lien upon a judgment "to the extent of

costs incurred therein, or, if there be a special

agreement, to the extent of the compensation

specially agreed on, " he has no lien upon a judg

ment except for services rendered in the action in

which it is recovered, and not then unless there is

a special agreement for his compensation; for

"costs, " as thus used in the statute, were abolished

by Laws 1860, p. 244, leaving nothing but "dis

bursements'' and "charges"to add to the recovery

by a party.—Forbush v. Leonard, 8 Minn. 303, (Gil.

33. The notice of an attorney of his claim of

lien upon a judgment for his compensation is in

effectual unless it specify the amount claimed.—

Forbush v. Leonard, 8 Minn. 303, (Gil. 267.)

Distinguished In Crowley v. Le Doc, 31 Minn. 413.

34. The implied compensation for which an

attorney can claim a lien, under Gen. St. 1866,

c. 88, § 15, subd. 8, (Gen. St. 1878, c. 88, g 16,)

is to be measured by the reasonable value of such

services, and not merely the statutory costs al

lowed a prevailing party under Geii. tit. o. 67, SS

1, 2, (Gen. St 1878, c. 67.) Forbush v. Leon-

ard, 8 Minu. 303, (Gil. 267,) distinguished. —

Crowley v. Le Due, 21 Minn. 412. «

85. A notice of attorney's lien, given as re
quired by Gen. St. 1866, c. 88, § 15, subd. 8,

(Gen. St. 187S. c. 88, S 16,) for implied compen

sation, if it fairly inform the party that a lien

is claimed, its nature and character, and upon

what it is sought to be enforced, is not defective

for failing U> state the amount. Forbush v. Leon

ard, 8 Minn. 303, (Gil. 267,) distinguished. -

Crowley v. Le Due, 21 Minn. 412.

30. Cren. St. 1866, c. 88, | 15, (Gen. St. 1878,

o. 88, S 16,) in regard to tue lien ox attorneys, is

to be liberally construe*! in advancement of the

remedy. Forbush v Leonard, 8 Minn. 303, (Gil.

207, ) distinguished.—Crowley v. Le Due, 21 Minn.

87. The lien of an attorney for his compensa

tion upon a Judgment, under Gen. St. Minn. 1878,

c. 88, § 16. is assignable. — Sibley v. Willard,

(Sibley v. Pine County,) 17 N. W. 337, 31 Minn.

38. An attorney's lien upon a judgment is su

perior to the claim of a creditor in whose favor ex

ecution has been levied. — Henry v. Traynor,

(Minn.) 44 N. W. 11.

42 Minn. 234.

Actions—Pleading.

39. In an action by an attorney for profession

al services rendered by plaintiff and an attorney

employed by him, the answer set up that the

greater portion of the services had been per

formed by the latter, and that defendant had set

tled with and paid him therefor. Held that,

without allegat ions that the latter was authorized

to make such settlement and receive such pay

ment, no defense was stated.—Cooper v. Stinsou,

5 Minn. 201, (Gil. 160.)

40. In an action by an attorney for the value

of professional services, the complaint alleged

that plaintiff was intrusted with the cause, and

employed his brother to perform a portion of the

services therein. The answer alleged that said

portion was performed by the brother exclusive

ly, and without plaintiff's aid. Held, that the

answer did not set up new matter requiring a re

ply, and that evidence of the value of such serv

ices was admissible.—Cooper v. Stinson, 5 Miun.

201, (Gil. 160.)

Evidence.

41. Where recovery was sought by an attorney

Ior professional services rendered for O., in cer

tain business transactions between him and third

parties, evidence that the attorney had collected

fees of such third parties for services rendered ic

the same transactions was proper, although the

attorney testified that what he charged O. for did

not include any of the services for which he col

lected fees.—Olson v.Gjertsen, (Minn.) 44 N. W.

306.
42 Minn. 407.

42. in determining the value of services ren

dered by an attorney at law, the opinions of prac

ticing lawyers, as to the value of such services,

are competent evidence.—Allis v. Day, 14 Minn'

516, (Gil. 388.)

43. Where, in an action for services as at

torney in defending an action, proof is made

that in ordinary circumstances they were worth

a given price, evidence tending to show that, in

view of the fact that a number of similar actions

were pending, they were worth less, there being

nothing to show ho>v much less, is too vague and

uncertain to be material.— Lamprey v. Lange-

vin, 25 Minn. 122.

44. In an action by attorneys for professional

services in the defense of an action involving

the sum of 830,000, members of the bar testified

that the value of such services was from $500 to

tl,000; and of eight witnesses on the subject one

only estimated the value at less than $500. Held,

that a finding for plaintiff, on trial by the court,

for $475, was not excessive.—Wilson v. Minneap

olis & N. W. R. Co., 18 N. W. 291, 81 Minn. 481.

Attorney General.

Action to dissolve corporation, see Corporation*,

170, 171.
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Prosecution of quo warranto proceedings, see

Quo Warranto, 8-1 1.

Attornment.

See Landlord and Tenant, 4.

AUCTION AND AUCTIONEER.

:e Munieifial Corporations, 61.

Sale by unlicensed auctioneer.

A note given for property purchased at an

auction sale is not void because the auctioneer

had not taken out a license, as required by law.

Distinguishing Ingersoll v. Randall, 14 Minn.

400, (Gil. 304.;—Gunnaldson v. 01son,8 N. W. 147,

27 Minn. 440.

V.lM.DIG.—7

Auditor.

County, see Constitutional Law, 71; Counties,

58, 54; Taxation, 49, 50, 187.

State, see Constitutional Law, 28; State and

State Officers, 9.

Austin, City of.

st, see Municipal Corporations,Actions

188, 189,

Autrefois Acquit and Convict.

See Criminal Law, 29-35.

Award.

See Arbitration and Award; Eminent Domain,

146-151.
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Baggage.

Loss and injurv, see Carriers, 143-146; Innkeepers,

4-11.

BAIL.

On habeas corpus, see Habeas Corpus, 7, 8.

Power to take bail.

1. Const art. 1, §7, which provides "that all

persons, before conviction, are bailable," etc.,

does not take away the authority of the district

court, after conviction aud before sentence, to

take bail for the appearance of the defendant to

receive sentence. —State v. Levy, 34 Minn. 362.

Effect of application for bail.

2. Where the officer having a defendant in cus

tody brings him before a magistrate who lias gen

eral jurisdiction to admit to bail, and such defend

ant then makes his application to be admitted to

bail, he thereby waives all irregularities in the

mode of bringing him before the magistrate.—

State v. Perry, 10 N. W. 778, 28 Minn. 455.

Requisites and sufficiency of recogni

zance.

3. A recognizance taken before a judge of the

supreme court is sufficient if it appear therefrom

that it was taken in a case in which be might take

a recognizance, and if it be conditioned to do some

act, for the performance of which a recognizance

might be properly taken.—State v. Grant, 10 Minn.

89, (Gil. 22.)

4. Following the signatures of the recognizors

in a recognizance was a form of acknowledgment

filled up with the names of the recognizors, but

not signed by the commissioner taking the recog

nizance. Nextcame a justification of the sureties,

«worn to before the commissioner, as appeared by

the jurat over his name and seal. Then came the

indorsement, signed by the commissioner, "1 here

by approve the within recognizances and the sure

ties thereon. " The jurat to the justification of

sureties and the indorsement of approval bore the

same date. Held, that the recognizance appeared

on its face, and by the justification and approval,

to have been sufficiently acknowledged.—State v.

Perry, 10 N. W. 778, 28 Minn. 455.

5. Where the justification of the sureties in a

recognizance, and the indorsement of the approval

of such sureties, and of the recognizance, are offi

cially signed by the commissioner before whom

the same were taken, it is sufficient, under Gen.

Laws Minn. 1878, c. 106, § 25, providing that a

recognizance shall be certified by the officer by

whom it is taken.—State v. Perry, 10 N. W. 778,

28 Minn. 455.

6. Gen. St. Minn. 1878, o. 106, § 25, requiring a

recognizance to be filed on or before the first day

of the court before which defendant is bound to ap

pear, is merely directory as to time, and it is suffi

cient if the recognizanoe is of record In the proper

court when defendant is called on to answer the

Indictment, and the sureties are defaulted.—State

v. Perry, 10 N. W. 778. 28 Minn. 455.

Effect of appeal.

7. An appeal to the supreme court from a

conviction, and a stay of proceedings granted by

that court, after bait is taken by the district

court, for the appearance of a prisoner to receive

sentence, does not affect the validity of the re

cognizance.—State v. Levy, 24 Minn. 362.

Action on recognizance.

8. A complaint in an action upon a recog

nizance taken out of court is insufficient where

it fails to allege that the recognizance was filed

in court.—State v. Grant, 10 Minn. 39, (Gil. 22.)

9. It is not necessary, to show a forfeiture,

to allege that the bail was called with the prin

cipal.—State v. Grant, 10 Minn. 39, (Gil. 22.)

10. An allegation in a complaint, in an ac

tion upon a recognizance, that the defendant,

being called, failed to appear, "whereupon his

default was recorded by said court, and said

recognizance adjudged forfeited," sufficiently

shows such recording of the forfeiture as re

quired by Pub. St. Minn. c. 103, J 28.—State v.

Grant, 10 Minn. 39, (Gil. 22.)

11. It is not necessary to aver that the penal

ty of the bond has not been paid. —State v.

Grant, 10 Minn. 39, (Gil. 22.)

12. In an action on a recognizance given in a

criminal case, a complaint is sufficient which

alleges in what court, at whose suit, and for

what sum defendants acknowledged themselves

obligated ; that the recognizance was made a

part of the record; that defendants failed to ap

pear when the case was called for trial, and the

forfeiture of the recognizance; and which refers

to an exhibit for a copy of the recognizance.—

State v. McGuire, 48 N. W. 687, 42 Minn. 27.

Discharge of sureties.

13. Where a bond is given for further ap

pearance before the municipal court of Minne

apolis on charge of an indictable offense, and

remains in that court after default, the clerk of

the court may receive the panalty, in discharge

of the sureties, under Gen. St. 1878, c. 106, $

27.—Flanigan v. City of Minneapolis, 81 N. W.

359, 36 Minn. 406.

BAILMENT.

See, also, Banks and Banking; Carriers; Tnn-

kcei>ers; Pledge; Warehousemen.

As distinguished from sale, see Sale, 5, 6.

Interest subject to levy, see Execution, 27.

Larceny by bailee, see Larceny, 5.

Liability of bailee — Bailment for hire.

1. Plaintiff railroad company delivered loaded

cars to defendant, a connecting line, under a cob
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tract by which defendant was to haul the cars

over its road, deliver the goods at their destina

tion, and return the cars to plaintiff in as good

condition as when received, ordinary wear and

tear excepted. Defendant had exclusive control

ol the cars while they were on its track. The

profits of the transportation were to be shared by

the two companies, and plaintiff was to receive

a stipulated compensation for the use of Its cars.

While plaintiff's cars were thus in defendant's

possession they were destroyed by fire, without

any fault or negligence on the part of defendant

amounting to want of ordinary care. Held, that

defendant was not in possession of the cars as a

common carrier, but as a bailee for hire, for the

mutual benefit of the parties, and was not liable

for the loss —St. Paul & S. C. R. Co. v. Minne

apolis & St L. Ry. Co., 2 N. W. 700, 26 Minn.

343.

2. A bailee for hire impliedly contracts to use

the property well, to care for it, return it, and pay

the price of hire ; and breach of any of these is a

breach of the contract, for which the bailor is en

titled to recover such damages as are the natural

and proximate consequences thereof.—Graves v.

Moses, 13 Minn. 333, (Gil. 307.)

— Gratuitous bailment.

1 Plaintiff deposited with defendant, a gratui

tous bailee for the accommodation of plaintiff, a

sum of money to be paid to another, when the lat

ter should deposit with defendant a good and suffi

cient warranty deed of certain realty. The deeds,

when received by defendant, were turned over to

laintiiTs secretary, who retained them, and in-

orsed on the back of defendant's receipt for the

money deposited, a receipt of the papers "in settle

ment of this receipt which is hereby surrendered. "

Hdd. that defendant was not negligent in paying

over thp money, though the oavee was not legally

seised of the lands purporting to be conveyed by

the deed.—Cannon River Manuf'rs' Ass'u v.

First Nat. Bank, (Minn.) 34 N. W. 741.

37 Minn. 8»4.

Action by bailor.

4. Where a horse, let to hire, Is made sick
through the misconduct of the bailee, it is the duty

of the bailor, upon its return, to use all reasonable

means for its cure, and the trouble and expense he

is put to in so doing are damages that he is entitled

to recover of the bailee. —Graves v. Moses. 13 Minn.

335, (GiL 307.)

5. In an action upon a contract of hiring, for
injury to the property bailed, one who is not a

party to the contract is not responsible in dam

ages, even though the same may have been caused

by his own misconduct.—Graves v. Moses, 13 Minn.

335, (Gil. 307.)

8. In an action arising from the breach of a
contract of bailment, in the letting to hire of ahorse

and buggy, one of the defendants, for the purpose

of showing that he was not a party to such con

tract, offered to show that he only accompanied

the other defendant, who had actually hired the

property, as his invited guest. Held, that such

evidence should have been admitted.—Graves v.

Moses, 13 Minn. 335, (Gil 307.)

Action by bailee.

7. A bailee of property gratuitously loaned to
him by the owner may maintain an action to re

cover the value thereof against a stranger who has

converted the property, or through whose negli

gence or failure of duty it is lost. He may do so,

although not responsible to the general owner for

the loss. — Chamberlain v. West, (Minn.) 33 N. W.

114.

87 Minn. 54.

Ballots.

See Elections and Voters, 4, 21-28.

BANKRUPTCY.

See, also. Assignment for Benefit of Creditors;

Insolvency.

Jurisdiction, see Courts, 33-35.

Adjudication—Jurisdiction of suits.

1. An adjudication of bankruptcy under the

United States bankrupt law does not, of its own

force, divest other courts of their jurisdiction of

suits against the bankrupt, or render subsequent

proceedings in such suits pending void. In the

absence of any interference by the bankruptcy

court, acting upon the parties, the jurisdiction

of other courts remains unimpaired, and their

judgments are valid.—Brackett v. Dayton, 25 N.

VV. 348, 34 Minn. 219.

2. Rev. St. TJ. S. 1878, $ 5106, which provides

that no creditor whose debt is provable against a

bankrupt shall prosecute any suit to final judg

ment, until the question of the bankrupt's discharge

is determined, does not prohibit the commence

ment of an action upon a provable claim against a

person who has been adjudged a bankrupt. —Da

vidson v. Fisher, (Minn.) 43 N. W. 79.

41 Minn. 363.

Parties.

8. The presentation to the United States court,

in which proceedings in bankruptcy had been insti

tuted, of a petition by a third person, asking for the

stay of an order directing property seized under

a bankruptcy warrant to be sold as perishable

until the petitioner's title thereto could be de

termined, does not render the petitioner a party

to the bankruptcy proceedings, and an adjudica

tion therein as to his title is not conclusive upon

him in an action against the marshal in the state

court for trespass in taking such property. —

Marsh v. Armstrong, 20 Minn. 81, (Gil. 66.)

4. The lien of a Judgment creditor of a bank

rupt, whose Judgment was recovered before pro

ceedings in bankruptcy, but wbx> does not prove

his debt in the bankruptcy proceedings, is not

affected by the setting aside to the debtor, by the

bankrupt court, an undivided half of two lots as

a homestead, under section 20 of the United

States bankrupt act of 1807, which exempts a

creditor holding a lien on the property of the

bankrupt from proving the same against the

bankrupt's estate.—Ward v. Huhn, 16 Minn. 159,

(Gil. 142.)

5. The consideration for an agreement to pa>

certain money to a person, who, before the date

of such agreement, had been adjudicated a bank

rupt, was not for any interest in property, real

or personal, existing at the time of his adjudica
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tion, but simply "to buy per.ce" with reference

to certain pretended claims asserted by the bank

rupt. Held, that the assignee had no right or

title to such agreement.—Cullen v. Dawson, 84

Minn. 66.

Assignment—Interest of bankrupt.

6. A bankrupt's interest in his estate is not ex

tinguished by the assignment in the bankruptcy

proceedings to the assignee in bankruptcy.—King

v. Remington, 29 N. W. 352, 86 Minn. 15.

What passes by.

7. In respect to the real estate, the interest re

maining in the bankrupt after assignment is, un

der the Minnesota statute, in the nature of a rever

sion, subject to be defeated by a sale by the as

signee. —King v. Remington, 29 N. W. 852, 36

Minn. 15.

DisOnKalehed in Lewis y. Prendergast, 48 N. W. 440, 45

Minn. C86.

Fraudulent conveyances.

8. Under the United States bankruptcy act of

March 2, 1867, § 35, providing that every "sale,

assignment, transfer, or conveyance" made in

fraud of the act "shall be void, and the assigns

may recover the property, " etc. , such sale or as

signment is not merely voidable, but absolutely

void.—Stevenson v. McLaren, 23 Minn. 111.

9. A United States marshal may, under a

preliminary warrant in bankruptcy proceedings,

take possession of property assigned by the

bankrupt in fraud of the federal bankrupt law.—

Stevenson v. McLaren. 23 Minn. 111.

Actions by assignee.

10. An assignee in bankruptcy, under the

United States bankrupt law, is not merely vest

ed with the remedies of creditors as to property

fraudulently transferred, but with the owner

ship of such property, and may bring an action

as such owner to red uce the same to possession.

—Mann v. Flower, 25 Minn. 600.

11. A chattel mortgage, valid as between the

parties, but fraudulent as to creditors, may

be avoided by an assignee in bankruptcy. —Mann

v. Flower, 25 Minn 500.

12. An assignee in bankruptcy is not required,

in bringing suit, to produce record proof of an

acceptance in writing of his appointment as as

signee, or that he has given notice ot such ap

pointment.—Rogers v. Stevenson, 16 Minn. 68,

(Gil. 56.)

Actions against assignee.

18. Rev. 8t. U. S. § 5050, provides that "no per

son shall be entitled to maintain an action against

an assignee in bankruptcy for anything done by

him as such assignee, without previously giving

him 20 days' notice of such action, specifying the

cause thereof, to the end that such assignee may

have an opportunity of tendering amends, if he

should see lit to do so. " Held, that the words " any

thing done by him as such assignee" are not lim

ited to those things which the law authorizes him

to do in a particular instance, but include all

things which he assumes to do as assignee, and

which an assignee is by law authorized to do under

anv circumstances.—Haven v. Place, 11 N. W. 117,

Minn. 551.

W. Rev. St. U. S. § 5057, provides that "no writ

either at law or in equity shall be maintainable in

any court, between an assignee in bankruptcy and

a person claiming an adverse interest, touching

any property or rights of property transferable to

or vested in such assignee, unless brought within

two years from the time when the cause of action

accrued for or against such assignee. " Held, that

the "property or rights of property transferable

to or vested in" an assignee are such as would, if

they belonged to the bankrupt, be transferred to

or vested in the assignee.—Haven v. Place, 11 N.

W. 117, 28 Minn. 551.

15. The plaintiff's property passed to his as

signee in bankruptcy in 1878. Among the assets

was an equity of redemption in lands, the title to

which appeared to be in the defendants. Subse

quent to plaintiff's discharge, and more than two

years after the assignment, the assignee sold and

transferred his right, title, and iuierest in the

premises, and the title and interest of the pur

chaser have since been acquired by the plaintiff.

The defendants claim to be the absolute owners in

fee of the premises. Held, that the cause of action

involving the determination of the defendants' ad

verse claim or title to the land was barred before

the transfer thereof by the assignee in bankrupt

cy, by Rev. St. U. S. § 5057, which provides that

"no suit, either at law or in equity, shall be main

tainable in any court between an assignee in bank

ruptcy and a person claiming an adverse interest,

touching any property or rights of property trans

ferred to or vested in such assignee, unless brought

within two years from the time when such cause

of action accrued for or against such assignee. "—

Lewis v. Prendergast, (Minn.) 18 N. W. 4S9.

45 Minn. 533.

Distinguishing King v. Ilomington, 29 N. W. 352. 36
Minn. 15.

Jurisdiction of state courts.

16. The state courts have jurisdiction of an

action by an assignee in bankruptcy under a gen

eral bankrupt law to set aside a fraudulent con

veyance of his land by a bankrupt, as such an ac

tion presents no federal question.—Lane v. Innes,

(Minn.) 45 N. W. 4.

43 Minn. 137.

17. The state courts have jurisdiction to deter

mine that a purchaser at a sale by an assignee in

bankruptcy stands in such relation to the bankrupt

and the property that he will be charged as trustee

for the latter in making the purchase.—King v.

Remington, 29 N. W. 352, 86 Minn. 15.

18. Though by Rev. St. U. S. § 711, subd. 6,

the federal courts are invested with exclusive

jurisdiction of "all matters and proceedings in

bankruptcy, " the state courts have jurisdiction

in ordinary actions by an assignee in bankrupt

cy to recover assets of the bankrupt.—Mann v.

Flower, 25 Minn. 500.

19. An action against a United States mar

shal for trespass in taking goods of a third per

son under a bankrupt warrant may be brought in

the state court when the plaintiff is not a party

to the bankruptcy proceedings. — Mirsh v. Arm

strong, 20 Minn. 81, (Gil. 66. )
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Composition—New promise.

20, A composition with creditors in bankruptcy

proceedings, as authorized by Act Cong. June 22,

1574, 5 17, amending the bankrupt law, under

which a sum agreed on is paid and received in full

satisfaction of all debts, is not a voluntary dis

charge of the debtor by the creditors, but is a dis

cbarge by operation of law; and a new promise by

the debtor to pay a creditor the part of his claim

that was <3 ischarged by the composition is support

ed by a valid consideration.—Higgins v. Dale, 9

S. W. &S3, 2s Minn. 126.

liiniapjishlnR Mnson v. Campbell, 6 X. W.405, 27 Minn.

BANKS AND BANKING.

Checks, see XcyotUtble Instruments, 156-159.

Iteposit as payment of debt, see Payment, 12-14.

Incorporation of savings bank, see Corpora

tions, 3.

Eeposita.

I. An entry by a bank in a pass-book of a 'de

positor in the usual form, crediting him with a cer

tain sum as deposited, does not constitute a written

contract between the parties, but is merely evi

dence in the nature of a receipt for a deposit, and
may be explained or contradicted by oral testi

mony.—Branch v. Dawson, 30 N. W. 545, 36 Minn.

2. The mere deposit of money of the depositor
In a bank in the name of another, the act being en

tirely between the depositor and the bank, to which

the other party is in no way a party, will not, of

itself, pass the title to the latter.—Branch v. Daw

son, 30 N. W. 545, 36 Minn. 193.

3. Although the relation between a bank and
its depositor is that merely of debtor and creditor,

yet the fund does not change its character from the

fact that the money has been deposited in bank to

the credit of the depositor. If the money in his

hands was impressed with a trust in favor of an

other, the deposit will remain subject to the same

trust.-Third Nat. Bank v. Stillwater Gas Co., 3U

K. W. 440. 36 Minn. 75.

Defendant and H. were partners in busi
ness, and kept a deposit account in a bank. H.

owed plaintiffs a separate debt, for which they

drew on him, and sent the draft to the bank for

collection. H. paid part of the draft with his

own funds, and the bank, by his direction, paid

the remainder of the draft, and charged the

amount to the account of the firm; but no check

of the firm was drawn therefor. Held, that the

money so paid by the bank was its own money,

and neither defendant nor the firm could recover

the amount from plaintiffs. Whether H. had

authority rrom the firm to direct the payment

and the charge to the firm's account was imma

terial, as against plaintiffs.—Davis v. Smith, 12

>>■ W. 531, 29 Minn. 201.

5. Where one person keeps a deposit account

with a bauk in the name of another, the fact

that the bank supposes the deposits to belong to

the latter does not authorize it to pay therewith

a note made by the latter, which was taken by

the bank, and matured before the account was

opened, without the consent or the depositor,

unless the bank was misled to its prejudice by his

conduct.—Douglas v. First Nat. Bank of Hast

ings, 17 Minn. 35, (Gil. 18.)

6. The right of action against a bank upon a

general deposit does not accrue, nor does the

statute of limitations begin to run against it,

until a demand of payment, unless demand be

waived or otherwise dispensed with.—Branch v

Dawson. 23 N. W. 552. 33 Minn. 399.

Certificate of deposit.

7. On the deposit in a bank byC. of a sum of

money, the bank issued a certificate of deposit to

C. for such sum, "payable to himself or order,

in current funds, on the return of this certificate

properly indorsed. " The money deposited was

the property of plaintiff, and immediately on re

ceiving the certificate C. delivered it to plaintiff.

Held, that plaintiff, upon presenting the certifi

cate to the bank, and demanding payment there

of, informing the bank at the same time that she

was the lawful owner and holder, and offering to

surrender It on payment, was entitled to pay

ment thereof, although it had not been indorsed

by C. ; such a certificate being, in effect, a nego

tiable promissory note, title to which may pass

by delivery without indorsement of the person to

whose order it is payable. Following Pease v.

Rush, 2 Minn. 89.—Cassidy v. First Nat Bank,

14 N. W. 363, 30 Minn. 86.

8. A certificate of deposit in the ordinary form

Issued by a bank is, in substance and legal effect,

a promissory note; following Cassidy v. Bank, 30

Minn. 87, 14 N. W. 363. It is due immediately, and

no actual demand is necessary in order to set the

statute of limitations running.—Mitchell v. Wil-

kins, (Minn.) 33 N. W. 910.*

37 Minn. 335.

9. In an action on a certificate of deposit
•yhich was issued in plaintiff's name for money

deposited by her husband, and which was after

wards paid to him without her consent, it ap

peared that the money was the proceeds of the

sale of the husband's homestead, and plaintiff

testified that be had given it to her. The court

began its charge to the jury by stating that when

plaintiff had proved the certificate of deposit she

had established a irfma facie case. Held, that

this was not prejudicial to defendant, as reliev

ing plaintiff of the burden of proving a valid gift

to her by her husband, where the charge pro

ceeded to state that as soon as it was shown that

*!>e money had belonged to the husband the

Durden was shifted, and plaintiff was bound to

prove such a valid gift.—Laurel v. State Nat.

Bank, 25 Minn. 48.

Loaning moneys as agent.

10. The receipt by bankers of moneys to be

loaned out, the principal and interest, less

charges, to be accounted for, constitutes the

bankers agents for the depositor, and, if they loan

the money in good faith, they are not liable by

reason of the subsequent failure of the borrower.

—Wykoff v. Irvine, 6 Minn. 496, (Gil. 344.)

Collections.

11. A bank with which a customer has left for

collection his draft upon a party residing at a dis-
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tant point is liable for the failure and default, of a 1876, c. 92, no authority to purchase notes as a

correspondent to whom it forwarded the draft for species of personal property ; the power to pur-

collection.—Streissguth v. National German-Amer chase not being included in tbe power to dis-

ican Bank, (Minn.) 44 N. W. 71)7. count. Gilfillan, C. J., dissenting.—Farmers' &

43 Minn. 50. Mechanics' Bank v. Baldwin, 23 Minn. 198.

12. In an action against bankers, employed to

collect a note, for negligence in failing to notify

an indorser, it is proper for plaintiff to show

what instructions he gave defendants at any time

before they sent the note to their correspondent;

as it was their duty to convey such instructions to

their correspondent, from which they could not

be absolved by anv custom.—Borup v. Nininger, 5

Minn. 523, (Gil. 417.)

13. Two persons of the same name resided in

towns a short distance apart, one of whom was

an indorser on a promissory note. Notice of non

payment was sent to the other. Held, in an ac

tion against bankers who had the note for collec

tion, for negligence in not notifying the indorser,

that it was competent to show that the bankers

were acquainted with the indorser, as tending to

strengthen the proof that they knew him to be

the indorser.—Borup v. Nininger, 5 Minn. 523,

(Gil. 417.)

14. The measure of damages, In an action

against bankers intrusted with the collection of

a note, through whose negligence an indorser is

discharged from liability, is prima facie the

face of the note, which may be mitigated by

proof of the solvency of the maker, insolvency of

the indorser, that it was otherwise secured, or

any fact tendingto lessen the actual loss.—Borup

v. Nininger, 5 Minn. 523, (Gil. 417.)

15. Where, in such a case, the note is secured

by a mortgage, from which a part of the amount

is realized, the damages are the face of the note,

less the amount realized from the mortgage, with

out reference to the amount plaintiff may have

paid for it—Borup v. Nininger, 5 Minn. 523, (Gil.

16. If the amount realized by such foreclosure

Is only a portion of the amount due, the defend

ants cannot, in mitigation of damages, attack

such foreclosure for fraud, so as to charge plain

tiff with the vaiue of the land, without setting

up the facts in their answer. —Borup v. Nininger,

5 Minn. 523, (Gil. 417.)

17. In such action plaintiff may show the in-

dorser's solvency at any time between the ma

turity of the note and the commencement of the

action.—Borup v. Nininger, 5 Minn. 523, (Gil.

18. In an action against a bank to recover for a

loss on a note left with it for collection, caused by

its failure to notify the indorser, there being two

persons of the same name, it is competent for

plaintiff to show that he directed his agent, who

left the note at the bank, to inform the bank of

the indoreer's residence.—Nininger v. Knox, 8

Minn. 140, (Gil. 110.)

Discounts.

19. A bank, authorized to "discount" notes

onlv, had, prior to the enabling amendment of

Gen. St. Minn. 1866, o. 83, $ 13, by Laws Minn.

20. Commission merchants, having received

from correspondents in another state an order for

goods, shipped the goods, taking for them bills

of lading, by the terms of which the goods were

deliverable at their destination to the shippers,

or their order. The shippers then drew bills of

exchange on the consignees for the price of the

goods, payable to the order of the shippers 30

days after sight, which they indorsed in blank,

and, attaching thereto the bills of lading, also

indorsed in blank, procured them to be dis

counted by a bank. The bank agreed orally with

the shippers that the bills of lading should not

be delivered to the consignees until the draft

should be paid. Held that, even independent of

the parol agreement, the transaction did not im

port a sale of the goods upon credit, or determine

that the consignees were entitled to the bills of

lading upon acceptance of the drafts without

payment; and that the indorsement and delivery

of the billsof lading did not constitute such a writ

ten contract as to exclude evidence of the parol

agreement. —Security Bank of Minnesota v. Lutt-

gren, 13 N. W. 151, 29 Minn. 363.

21. A bank president agreed with a director

to purchase his stock, and, as purchaser thereof,

took the same, handed it to the cashier, with in

structions to return the director the latter's not©

of equal amount, held by the bank, and hold the

stock in lieu thereof; the president promising to

pay the amount of such note. The note was

stamped, "Paid," and returned to the maker.

Held, that the maker of the note was not there

by discharged from his liability, in the absence

of ratification of the transaction by tbe bank.

—Rhodes v. Webb. 24 Minn. 292.

28. Pub. St. c. 133, § 19, which provides that

"contracts made by banks shall be signed by the

president and cashier thereof, " does not prevent

a bank from contracting through other agents. —

Dana v. Bank of St. Paul. 4 Minn. 385, (Gil. 291.)

Notice.

23. Notice to an active managing officer of an

incorporated bank, given during banking hours at

the usual place of business, is notice to the bank.

—Second Nat. Bank v. Howe, (Minn.) 42 N.W. 200.

40 Minn. 390.

Stock—Lien of bank.

24. Laws Minn. 18S1, c. 77, prohibiting banks of

the state from making loans on security of their

own stock, is effectual to prevent a bank from hav

ing a lien on shares of a stockholder for a debt

created after the act, though a by-law prior to the

statute had provided for such a lien.—Nicollet Nat.

Bank v. City Bank, 35 N. W. 577, 33 Minn. 85.

Taxes on shares.

25. A bank cannot maintain an action to re

strain a collector of taxes from selling shares in

the bank of individual stockholders for unpaid

taxes thereon. — Waseca County Bank v. Mc-

Kenna, 21 N. W. 556, 32 Minn. 468.
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Liability of stockholders.

36. The provision of Const. Minn. art. 9, $ 18,
subd. 3, making stockholders of banks of issue

liable in double the amount of stock owned by

them for the debts of the bank, does not restrict

the power of the legislature to impose the same

liahility on stockholders of banks not of issue.

—Allen v. Walsh, 25 Minn. 543.

27. Gen. St. Minn. 1886, c. 83, $ 21, which

provides that the stockholders in each bank,

formed pursuant to the provisions of that chap

ter, "shall be individually liable in an amount

equal to double the amount of stock owned by

them for all the debts of such bank, "is not,

since its amendment by Laws 1869, c. 85, confined

to banks of issue, but applies to all banks organ

ized under the provisions of that chapter.—Allen

v. Walsh, 25 Minn. 543.

28. An action will not lie In favor of a cred

itor against individual stockholders to enforce

their liability for the debts of a bank imposed

oy Gen. St. Minn. 1866, c. 33, § 21 ; but such lia

bility must be enforced by a single action, in

which all persons claiming any interest in the

subject-matter shall be joined or properly repre

sented, and their respective rights and liabili

ties determined. —Allen v. Walsh, 25 Minn. 543.

Savings banks.

29. A savings bank duly incorporated in an

other state, whose charter does not restrict its

power to loan money upon security in or out of

that state, may take and hold a mortgage upon

lands in Minnesota, and may enforce such mort

gage in the courts of Minnesota.—Lebanon Sav.

Bank v. Hallenbeck, 13 N. W. 145, 29 Minn. 322.

National banks—Power to hold real

estate.
30. In the aosence of affirmative evidence of

some contravention of the national currency act,

a national bank may lawfully purchase, hold,

and convevreal estate.—First Nat. Bank of Mom-

phis v. Kidd, 20 Minn. 234, (Gil. 212.)

31. Where a national hank lawfully holds

realty, it may convey the same on credit, as well

as for cash, and take a mortgage to secure the

unpaid purchase money.—First Nat. Bank of

Memphis v. Kidd, 20 Minn. 234, (Gil. 212.)

32. Where the issue is not raised by the plead

ings, the court will not presume that the mort

gage sought to be foreclosed by a national bank

was taken or held by the bank in contravention

of the national currency act, or that the same

was invalid. —First Nat. Bank of Memphis v.

Kidd, 20 Minn. 234, (Gil. 212.)

83. A loan by a national bank on the stock of

a corporation as collateral security is not a vio

lation of the provision of the national banking

act that such banks shall not loan money on a

mortgage of real estate, though the property of

the corporation whose stock is pledged consists

wholly of real estate.—Baldwin v. Canfleld, 1 N.

W. 261. 26 Minn. 43.

Power to purchase promissory

notes.
84. Under Rev. St. U. S. f 5136, which au

thorises national banks "to exercise all such in

cidental powers as shall be necessary to carry

on the business of banking by discounting and

negotiating promissory notes," etc., national

banks have no power to deal in promissory notes,

as choses in action, for the purposes of private

gain and profit alone, or acquire title thereto

by purchase, other than in the way of discount.

—First Nat. Bank of Rochester v. Pierson, 24

Minn. 140.

Overruled in Merchants' Nat. Bank v.Hnnson. 21 N. W.

$49, 33 Minn. 41.

85. A recovery by a national bank upon prom

issory notes purchased by it cannot be defeated

by the plea that such purchase was ultra vires.

Overruling First Nat. Bank v. Pierson, 24 Minn.

140.—Merchants' Nat. Bank v. Hanson, 21 N. W.

849, 33 Minn. 40.

Attachment in state court.

36. Where attachment has issued from a state

court against a national bank before final judg

ment contrary to Rev. St. U. S. $ 5242, an injunc

tion to restrain the proceeding will not be granted

in another state where both parties in the attach

ment suit reside, as the proceeding is entirelyvoid.

—First Nat. Bank v. La Due, (Minn.) 40 N. W. 367.

39 Minn. 415.

Taxation of real estate.

87. The banking office and lot lawfully owned

and occupied as a place of business by a national

bank, created under the act of congress, is not,

under Laws Minn. 1874. c. 1, which requires the

assessment of the capital stock of corporations

at its actual value, without deduction on account

of real property held by the bank, liable to as

sessment and taxation as real estate against the

bank.—Board County Com'rs Rice County v. Cit

izens' Nat. Bank of Faribault, 23 Minn. 280.

Taxation of shares.

88. Under Const. Minn. art. 9, S 8, providing

that "laws shall be passed taxing all monoys,

credits, investments in bonds, stocks, joint stock

companies, or otherwise, and also all real and

personal property," the legislature has authority

to pass laws for taxing shares in national banks

in the manner proscribed by Act Cong. June 8,

1864.—Smith v. Webb, 11 Minn. 500, (Gil. 378;)

Same v. Harrison, Id.

89. To justify a state in taxing shares of stock

In national banks, subject to the condition of Act

Cong. June 8, 1864, $ 41, providing that such tax

shall not exceed the rate imposed upon the shares

in any of the banks organized under authority of

the state whero such association is located, it is

not necessary that there should be any state

banks in existence. —Smith v. Webb, 11 Minn.

500, (Gil. 378;) Same v. Harrison, Id.

40. Under Act. Cong. June 8, 1864, providing

that shares in national banks shall be included

in the valuation of the personal property of any

person in the assessment of taxes imposed by

state authority, at the place where the bank is

situated, such shares can only be taxed by a

state eo nomine and where the bank is situated.

—Smith v. Webb, 11 Minn. 500, (Gil. 878;) Same

v. Harrison, Id.
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National banks— Insolvency and liqui

dation.

41. Where a national bank, organized under

the United States national banking act, becomes

Insolvent, and is placed in the hands of a receiv

er, pursuant, to the provisions of such act, the

rights and liabilities of its debtors and creditors

become fixed at the appointment of the receiver,

and thereupon its property is subject, after prior

government claims, if any, to disposal and rata

ble distribution, upon principles of equity, among

all its general creditors.—Balch v. Wilson, 25

Minn. 299.

42. The appointment by the shareholders of a

national bank of "trustees" to close the affairs of

the bank, the title to its property not being vested

in them, does not affect the right of the corporation

to bring suit on its choses in action.—Merchants'

Nat. Bank v. Gaslin, (Minn.) 43 N. W 483.

41 Minn. 552.

43. A resolution by vote of two-thirds of the

shareholders of a national bank to go into liquida

tion and close, certified to the comptroller of the

currency, does not dissolve the corporation, nor

affect its capucity to collect its assets and close its

affairs.—Merchants' Nat. Bank v. Gaslin, (Minn.)

43 N. W. 483.

41 Minn. 552.

BASTARDY.

Nature of proceeding—Release by moth

er of bastard.

1. A voluntary release oxecuted by the

mother of a bastard child in favor of the putative

father is not an absolute bar to proceedings

against him for an order of filiation, and to com

pel him to provide for the maintenance of the

child, and to indemnify the county for expenses

incurred, or to bo incurred, therefor, under

Gen. St. Minn. 1878, c. 17, since the interests of

the county are to be protected as well as those

of the mother.—State v. Dongher, (Minn.) 50 N.

W. 475.

47 Minn. 436.

Complaint.

2. In a complaint for bastardy, an allegation

that the child "is a bastard" implies that it is

alive at the time of making the complaint.—

State v. Snure, 12 N. W. 347, 29 Minn. 132.

Trial—Oath to jury.

8. As a proceeding in bastardy is not a crim

inal action, the proper oath to be administered to

the Jury in such a case is the one prescribed by

Gen. St. Minn. 1S0IS, c. 72, § 5, for the trial of

civil actions.—State v. Worthingham, 23 Minn.

528.

Evidence—Admissibility.

4. Where, In a bastardy proceeding, the

complaining witness denies that she was mar

ried to the defendant, it is competent, on an is

sue of such marriage, to show by cross-exami

nation a declaration and course of conduct incon

sistent with her general statement. —State v.

Worthingham, 23 Minn. 528.

5. In proceedings for bastardy It is compe

tent to show that about the time alleged in the

complaint or testified to upon the trial as the

day on which the complainant became pregnant,

and on a different occasion, there was sexual in

tercourse between the oarties.—State v. Smith,

(Minn.) 50 N. W. 605.

47 Minn. 475.

6. Where the warrant in a bastardy proceed

ing stated that defendant had had intercourse

with complainant at a specified time, which de

fendant denied in his testimony at the trial, it

was proper to require him to answer on cross-ex

amination whether he had had such intercourse

at another time.—State v. Klitzke, (Minn.) 49 N.

W- 54^

46 Minn. 343.

7. A question to a complainant in a bastardy

proceeding, whether the child was begotten at

the time of a certain act of intercourse testified

to, does not necessarily call for an opinion. The

fact may be within her knowledge, as, if there

was no other act of intercourse within the time

the child must have been conceived.—State v.

Snure, 12 N. W. 347, 29 Minn. 132.

8. Where defendant In a bastardy proceeding

read in evidence the testimony of witnesses tak

en on his preliminary examination before a jus

tice, it is competent for complainant to rebut the

same by the oral testimony of other witnesses.—

State v. Klitzke. (Minn.) 49 N. W. 54.

46 Minn. 343.

Sufficiency.

9. Where, in a bastardy proceeding, the ques

tion of marriage of the parents is in issue, direct

proof of a marriage in fact is not essential, but it

may be established by circumstances from which

marriage may be inferred.—S tate v. Worthing

ham, 23 Minu. 528.

10. In a bastardy proceeding, testimony of co

habitation of the parents as husbaud ami wife »v

and prior to the birth of the alleged bastard ;

that they held themselves out as such; that the

woman assumed and went by the family name;

that they reared a family of children by the

same name, and otherwise conducted themselves

as husband and wife,—is proper to go to the

jury on the question of marriage, and, if not

overcome by a preponderance of proof, sufficient

to support a finding of a valid marriage.—State

V. Worthingham, 23 Minn. 528.

11. Bastardy proceedings under Gen. St. Minn.

1S78, o. 17, are not criminal in their nature, and

proof beyond a reasonable doubt is not necessary

to a verdict against defendant. Neither is corrob

oration of the testimony of the mother of the

child necessary, as required by Gen. St. c. 73, $

104, for conviction upon testimony of an accom

plice. -State v. Nichols, 13 N. W. 153, 29 Minn.

357.

Omission of defendant to testify.

12. The provision of Gen. St. Minn. 1878, o.

73, § 7, forbidding comment to the jury on the
omission of a defendant to be sworn in his own

behalf in proceedings for punishment of crimes

and of offenses, does not apply to bastardy pro

ceedings, under chapter 17. Those proceedings

r
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are not criminal.—State r. Suure, 13 N. W. 347,

!9 Minn. 132.

Judgment

13. A Judgment in a bastardy proceeding pro
vided (or payment to the mother of a certain sum

per quarter, fixing no time during which such

payments were to be made. Held, that it was

not therefore erroneous, being subject to the fut

ure order of the court.—State v. Eichmiller, 28

N. W. 503, 33 Minu. 240.

14. Proceedings in bastardy, under Gen. St.

Minn. 1S78, c IT. are intended, not merely to in

demnify the public, but also for the protection

and benefit of the mother; and an allowance may

be made to her for the past as well as the future

support of the child, and for the lying-in ex

penses.—State v. Zeitler, 28 N. W. 501, 35 Minn.

23S; State v. Eichmiller, 28 N. W. 503, 35 Minn.

340.

15. Under Gen. St Minn. 1878, c 17, a justice of
the peace has no power either to acquit or convict

adefendant accused of bastardy. The only power of

the justice is to ascertain whether there is prob

able cause to believe that defendant is the father

of the child, and, if so, to bind him over to the next

term of the district court. Held, that the discharge

of defendant by a justice after an examination is

no bar to a subsequent complaint and examination

before another justice, and, not being a final ad

judication, it will not be reviewed on certiorari,—

State v. Linton, (Minn.) 43 N. W. 571.

42 Minn. 32.

Enforcement.

.lG.Jhe provision of Gen. St. Minn. 18C6, c.

1". f 7, authorizing the imprisonment of one ad
judged the father of a lmst:ird child for neglect

to give the bond required by such section, is not

in conflict with Const. Minn, art. 1. § 7, which

prorides that "no person shall be held to answer

for a criminal offense unless on the presentment

or indictment by a grand jury," etc., as the pro-

twdinjrs under the statute are not intended for

the punishment of a criminal offense.—State v.

Becht, 23 Minn. 1.

17. Neither is the statute repugnant to Const.
Minn. art. 1, % 12, which provides that "no per

son shall be imprisoned for debt;" the liability

imposed is not a debt, within the meaning of that

clause.—State v. Becht, 23 Minn. 1.

Bond for support of child.

18. The fact that the mother of a bastard
child has removed to another state, there mar

ried a stranger, and then deserted the child,

and that the putative father, who has given a

boud, upon a judgment in bastardy proceedings

under the statute, for payment to the mother of

certain sums for the support of the child, is will

ing aod able and offers to rear and educate the

child, and to give security that it will not be

come a county charge, does not entitle the father

to be released from such bond, or to the care

and custody of the child.—Olson v. Johnson,

23 Minn. 301.

Appeal.

19. The procedure by which a judgment of the
district court of Minnesota in bastardy proceed

ings may bo appealed to tho supreme court is the

same as that in civil actions.—State v. Klitzke,

(Minn.) 49 N. W. 54.

46 Minn. 343.

20. On appeal In a bastardy proceeding the

omission of tho justice to formally entitle the

proceedings in his docket in the names of the

parties may be disregarded, where the transcript

shows proper proceedings, and their nature, and

tho names of the parties are stated in the cer

tificate to the return.—State v. Snure, 12 N. W.

347, 29 Minn. 132.

Battery.

See Assault and Battery.

Bawdy-House.

See Disorderly House.

Benefit of Clergy.

See Criminal Law, 86.

BENEVOLENT SOCIETIES.

Mutual benefit insurance, see Insurance, 153-185.

Purposes of incorporation, see Corporations, 8.

Incorporation.

An association to endow the wife of each

member with a sum of money equal to as many dol

lars as there are members, to be raised by assess

ment, is not a "benevolent society, "for the pur

poses of incorporation, under Gen. St. Minn. 1878,

o. 34, § 166.^State v. Critchett, (Minn.) 82 N. W.

787.

87 Minn. 13.

Followed In Stats T. Trubey, 33 N. W. 584. 87 Minn. (7.

See Wills.

Bequest.

Best and Secondary Evidence.

See Criminal Law, 5S, 59; Evidence, 25-59.

See Oaming.

Betting.

Bias.

Of juror, see Homicide, 81; Jury, 80, 88, 84, 37-

40.

witness, see Witness, 69-71.

BIGAMY.

What constitutes.

1. Under the Minnesota statute defining the

offense of bigamy as arising where "any person,

who has a former husband or wife living, mar-
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rles another person, " a criminal intent is not

essential to the crime of bigamy.—State v. Arm-

ington, 25 Minn. 29.

2. One who marries* again on the faith of a

void decree of divorce is liable to punishment for

bigamy, under the Minnesota statute, which de

fines the offense simply as the marriage to anoth

er of one who has a former husband or wife liv

ing, though he may have been ignorant of the

real character of such divorce, and innocent of

any criminal intent.—State v. Armingtou, Si5

Minn. 29.

Indictment.

8. An indictment for bigamy, in „he form

prescribed by the statute, (Uen. St. Minu. 1S78,

c. 108, § 2,) is sufficient.—State v. Armington, 25

Minn. 29.

4. An Indictment for bigamy which alleges

that, on a day named, defendant, having "a

wile then living, " married another woman,

need not state the time and place when and

where the first marriage was consummated, or

the maiden name of the wife.—State v. Arming-

ton, 25 Minn. 29.

5. Where, in an indictment for polygamy un

der Pub. St. Minn. p. 728, § 2, which provides that

any person shall be guilty of polygamy who, hav

ing a former husband or wife living, shall marry

another person, or shall continue to cohabit with

such second husband or wife, it is averred that the

second marriage took place in another state, the

cohabitation continuing in Minnesota, it is not

necessary to aver that such marriage was unlaw

ful in the state where it took place ; for the state

courts are not bound to sanction a polygamous

marriage, though valid in another state, 'where it

is entered into.—State v. Johnson, 12 Minn. 476,

(Gil. 378.)

6. An allegation in an indictment for polygamy

that defendant knew at the time of said second

marriage, and ever since, that his first and lawful

wife was still living, cures the want of an allega

tion negativing the exception in the statute (Pub.

St. Minu. p. 728) of the seven-years absence of the

wife continually beyond sea.—State r. Johnson, 12

Minn. 476, (Gil. 378.)

Variance.

7. An inw ."ctment for bigamy charged the un

lawful marriage to have been with one "Susie E.

Koe, whose true name wa9 and is Susan E Wel-

ler. " The proofs showed a marriage with a par

son known among her acquaintances by the name

of "Susie E. Roe," and who assumed this name

at the time of such marriage. Held, that a

failure to show that her true name was Susan E.

Woller was not sufficient ground for dismissing

the prosecution.—State v. Armingtou, 25 Minn.

Evidence.

8. Upon trial for polygamy committed prior to

Gen. St. Minn. 1S66, p. 531, § S», marriage in fact

must be proved by direct evidence; and it cannot

be established by admissions, reputation, cohabita

tion, or circumstances of that character.—State v.

Johnson, 12 Minn. 476, (Gil. 378.)

9. Nor is evidence of admissions, reputation,

cohabitation, or circumstances admissible as cor

roborative of direct evidence of marriage. McMil

lan, J., dissenting.—State v. Johnson, 12 Minn.

476, (Gil. 3JS.)

10. On an indictment for bigamy, an instruc

tion that the jury is warranted in drawing the pre

sumption that defendant's first wife was living at

the date of his second marriage, from the fact that

she was shown to have been alive shortly before it,

is proper, where they are further instructed that

before they can convict defendant they must be

convinced beyond a reasonable doubt that his first

wife was living at the date of his second marriage.

—State v. Plym, (Minn.) 45 N. W. 848.

43 Minn. 385.

11. To sustain a prosecution for bigamy, a

prior legal marriage may be proved, under Gen.

St. Minn. 1878, p. 73, § 99, by admissions of the

defendant, or circumstantial or presumptive evi

dence from which the fact of the marriage may

be inferred.—State v. Armingtou, 25 Minu. 29.

Bill.

Creditors', see Creditors' Suit.

In equity, see Equity, 82.

Of exceptions, see Case and Bill of Exceptions.

exchange, see Negotiable Instruments.

lading, see Carriers, 6-8, 42-53.

sale, see Sale, 1-4, 11, 12; Shipping, 4.

BLACKMAIL.

What constitutes.

1. Pub. St. Minn. c. 89, J 87, making It an in

dictable offense to maliciously threaten injury to

the person or property of another, with intent to

extort money, etc., applies only to attempts to

thereby compel him to do some act against his

will, by means of which money, property, or pe

cuniary advantage may be acquired or lost.—

State v. Ullman, 5 Minn. 13, (Gil. 1.)

Indictment.

2. Under Pub. St. Minn. o. 89, $ 37, which

provides that threatening a person with injury,

with intent to compel him to do any act against

his will, shall be a misdemeanor, etc., an indict

ment charging a threat with intent to compel a

person to sign "a conveyance of a certain lot in

Saint Paul, " without alleging that such person

had any interest in the property, is insufficient.

—State v. Ullman, 5 Minn. 13, (Gil. 1.)

3. Undor Pub. St. Minn. c. 89, 5 37, making it

an offense to threaten a person with inteut to

compel him to do any act against his will, etc,

an indictment charging that the threat was made

"to compel" the party to do the act, instead of

charging that it was made "with intent to com

pel" him to do the act, is insufficient.—State T.

Ullman, 5 Minn. 13, (Gil. 1.)

Blanks.

In bonds, see Bonds, 3.

summons, see Summon*, 5.
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Boaxd.

01 county commissioners, see Counties, 20-28.

equalization, see Taxation, 54-59.

regents of state university, see University of

Minnesota, 3, 4.

Boats and Vessels.

Bee Admiralty; Maritime Liens; Shipping.

Bona Fide Purchasers.

Bee Adverse Claim, 49; Fraudulent Conveyan

ces, 77, 78; Lis Pendens, 4-6; Mortgages, 111—

114; Municipal Corporations, 812; Negotiable

Instruments, 94-107; Sale, 190-196; Usury, 80,

81; Vendor and Purchaser, 130-167.

BONDS.

See, also. Principal and Surety.

Action on, see Contracts, 58.

Alteration, see Alteration of Instruments, 1-8.

Arbitration bonds, see Arbitration and Award,

21, 32.

Bail bonds, see Ball.

Cancellation of bond for conveyance of land, see

Vendor and Purchaser, 69-75.

Contractors' bonds, see Mechanics'1 Liens, 128-

139; Municipal Corporations, 118-124; Princi

pal and Surtty, 12.

Damages for conversion, see Damages, 75.

Execution on Sunday, see Sunday, 5, 6.

For attachment, see Attachment, 29-42.

costs, see Co*tx, 16, 17.

support of bastard, see Bastardy, 18.

In aid of railroads, see Railroad Companies, 71-

88.
replevin, see Replevin, 93-99.

Injunction bonds, see Injunction, 83, 84.

Municipal bonds, see Municipal Corporations,

809-313; Railroad Companies, 71-88.

Of assignee, see Assignment for Benefit of Cred

itors, 59-64 ; Insolvency, 16.

cities and villages, see Municipal Corpora

tions, 30»-8l3; Railroad Companies, 71-88.

counties, see Counties, 24-27.

county treasurer, see Counties, 29-45.

executors or administrators, see Executors and

Administrators, 13-25.

guardians, see Insanity, 4.

justices of the peace, see Justices of the Peace,

34.

liquor dealers, see Intoxicating Liquors, 81, 32.

railroad companies, see Railroad Companies,

141-152.

school-district, see Schools and School-Dis

tricts, 23-25.

sheriff or constable, see Sheriffs and Con

stables. 57-60.

towns, see Towns, 8, 9.
treasurer of school-district, see Schools and

School-Districts, 21. 22.

On appeal, see Appeal and Error, 152-156,684,

650, 760-771; Eminent Domain, 229; High

ways, 40-44.
•ale of real estate of decedent, see Executors

and Administrators, 104.

Power of county to take, see Comities, 64.

Execution.

1. A bond purporting to be the obligation of

one as principal and of others as sureties, but

which is executed only by the sureties, is of no

effect.—State v. Haarla, (State v. Austin,) 26 N.

W. 906, 35 Minn. 51.

In. One who executes a bond may be liable

upon it. though his name do not appear in the body

of it.—Campbell v. Rotering, 43 N. W. 795, 42

Minn. 115.

Seal.

2. An instrument to Indemnify a sheriff on the

levy of an execution, not required by law to be

under seal, may be valid as an undertaking, al

though sealed.—Schoregge v. Bishop, (Schoregge

v. Gordon,) 13 N. W. 194, 29 Mjnu. 367.

Filling blanks.

8. The sureties on a county treasurer's bond

signed the same knowing it to be such bund, and

that it was to be used as such, and intending to

bind themselves as therein provided, and then

delivered the same to the principal, with a blank

left for the insertion of the penalty, they neither

expecting nor stipulatins that it should be re

turned or afterwards exhibi «d to them. It was

delivered to tbo board of county commissioners

in such condition, by whom the penalty was to

be fixed. Held sufficient to raise an implied au

thority to fill the blank, though the sureties were

ignorant thereof.—State v. Young, 23 Minn. 551.

Construction, generally.

4. A note or memorandum preceding the sig

natures of the makers of a bond, to the effect

that certain words were inserted thorein before

signing, is not a part of the bond itself.—White

v Johns, 24 Minn. 387.

5. The contract of the obligor in a bond of in

demnity, as expressed therein, cannot be varied

by proof of a contemporaneous oral agreement that

he should not be liable. — Cowell v. Anderson, 23

N. W. 542, 33 Minn. 874.

Bonds of indemnity—Breach.

6. An execution debtor sued the officer who

made the levy as having taken property exempt

from execution, and recovered a judgment against

him. Afterwards the execution debtor entered

into an arrangement with the officer under which

he released his jud^^nent against tho officer, and

the officer assigned to tho execution debtor an in

demnifying bond which had been given to him

by the execution creditor prior to the levy, the as

signment and the release each being made in

consideration of the other. Held, that the con

dition of the indemnifying bond was broken, and

the execution debtor, as assignee, could maintain

an action on it. Distinguishing Weller v. Eames,

15 Minn. 461, (Gil. 876.)—Howe v. Froidheim,

7 N. W. 143, 27 Minn. 294.

7. An action cannot be maintained on a bond

conditioned to "fully indemnify and save harmless

said J. C. C. from all damages and costs by reason

of said claim, " etc., and to "pay all costs and dam

ages to which said officer [the obligee] may be put

by reason thereof," until the obligee has actually

paid such costs and damages.—Campbell v. Roter

ing, 43 N. W. 795, 42 Minn. 115.
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Actions on bonds.

8. A bond recited a controversy between

plaintiff and defendant relating to an agreement

between them, and that plaintiff claimed that

one O., who was absent from the country, knew

what the agreement was, and would corroborate

plaintiff's statement of it; that plaintiff desired

to postpone litigation thereon until the return of

O., and to that end was about to give defendant

his note for the amount claimed by defendant

thereon, not in settlement, but simpiy that de

fendant might have the use of the money until

the return of O. ; that it was agreed that, in case

O. should on his return corroborate the statement

of plaintiff of the agreement, then defendant

should return the note to plaintiff, or, if it should

have been collected, ropay to plaintiff the amount
collected, with interest, and u be remitted to his

rights and remedies under said contract in all

respects as though said note had never been

given;" but if O. should not corroborate plain

tiff's statement, the bond should stand as a full

settlement of all claims of defendant against

plaintiff under the contract, and the condition

of the bond was that defendant, upon O. corrob

orating the claims of plaintiff, would perform

the agreement in respect to the return of the

note or of the amount collected on it. Held,

that plaintiff could maintain an action on the

bond on showing that his statement of the

agreement hud been corroborated by O. , notwith

standing delay, if defendant was not prejudiced

by such delay; and that, in such action, defend

ant could not set up as a counter claim a balanco

due him on the original agreement, while still

retaining plaintiff's note or money, his claim be

ing suspended thereby.—Brackott v. Osborne, 18

N. W. 153, 31 Minn. 454.

9. Where a bond has been executed and ap

proved, reciting the obligor's designation as depos

itary of county funds, and such funds are depos

ited with him by the county treasurer, in an ac

tion on the bond for his conversion of such funds,

the sureties are estopped to say that his designa

tion was not valid, under Gen. St. Minn. 1S78,

c. 8, § 150, relating thereto, for they cannot take

advantage of their own wrong in unlawfully get

ting possession of the county funds.— Board

County Com'rs Meeker County v. Butler, 25 Minn.

863.

10. A county bond provided for the payment of

interest on tho principal sum annually, upon

presentation of certain interest warrants or cou

pons annexed. Held, that the coupons did not

destroy the interest, but it remained incident to

iho debt, and no part of it was barred by the

statute of limitations until the principal "debt

was barred.—Cushman v Board of County Com'rs

Carver County, 19 Minn. 295, (Gil 252.)

11. In an action on a county bond, issued by the

county commissioners, an allegation in the com

plaint that "the defendants executed in due form

of law, and issued, " the bond in question, is a suf

ficient allegation of a valid execution.—Nininger

v. Board of County Com'rs Carver County, 10

Minn. 133, (GiL 106.)

12. In an action brought by a collector of inter

nal revenue upon a bond given by his deputy, as

such, the appointment of such deputy should be

averred; the recital of such appointment, in a

copy or the bond set out In the pleadings, is not a

sufficient allegation of such appointment.—Hall v.

Williams. 13 Minn. 200. (Gil. 242.)

18. Defendants executed to plaintiff a bond In

tho penal sum of $3,000, which recited that the

principal obligor had borrowod a certain sum

from plaintiff, and to secure the same had given

him a mortgage on her land, and that she was

about to erect a house on the land. The condi

tions were that the bond should be void if she

should erect the house according to certain spec

ifications, and that in case of her default plain

tiff should have the right to complete the housa

and recover on the bond the sum expended by

him in doing so. In an action on the bond plain

tiff alleged a default in its condition, but did not

allege that he had completed the house or in

curred any expense, nor that ho held a mort

gage on the land ; and even if he had alleged

that he held such mortgage, it did not appear

that tho land itself was not sufficient security.

Held that, as the complaint alleged a default,

it stated a cause of action, but. as it did not al

lege any actual injury suffered by reason thereof,

plaintiff could only recovor nominal damages.—

Sprague v. Wells, (Minn.) 50 N. W. 535.

47 Minn. 504.

Bonus.

Individual liability for corporate debts of holders

of bonus stock, see Corporations, 143-145.

To agent making loan, see Usury, 11-17.

Books of Account.

Garnishment, seo Garnishment, 81.

In evidence, see Evidence, 229-236.

Levy of execution on, see Execution, 87, 38.

BOTJNDABIES.

See, also, Fences; Party-Walls,

Of counties, see Counties, 5, 6.

town site, see Public Lands, 50.

Streams and waters.

1. Where a tract of land is bounded by a river,

it extends at least to low-water mark; and the rule

applies to government as well as to individual

grants, notwithstanding such river is a public

highway.—Schurmeier v. St. Paul & P. K.. Co., 10

Minn. 82, (Gil. 59.) Affirmed in United States su

preme court, 7 Wall. 2i2.

9. Patents from the United States of publlo

lands bordering on navigablo streams do not run

to the middle of the stream, but stopat thestreanx.
Following Railron' (V v. S''hurTiei<n\ 7 Will.

272. — St. Taul, S. & T. F. R. Co. v. First

Division St. F. & F. It. Co., 49 N. W. 303, 26

Minn. 31.

8. The official plat of land, for which a pat

ent had been issued, abutting on a navigable

river, showed no island opposite such land. The

evidence showed that thore was a strip of land

opposite the land conveyed by the patent, between

which the water sometimes flowed, but it did not

appear whether, at the time of the survey, this
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strip was an island or a part of the main-land.

Held, that the patent included the strip in ques

tion, and a subsequent order of the land-office

that such strip be surveyed and platted was un

authorised and void.—St. Paul. S. T. F. R.

Co. r. First Division St. P. & P. R. Co., 49 N.

W. 303, 26 Minn. 31.

4. A patent from the United States of a sur

veyed fractional government subdivision, bound

ed on a meandered lake, conveys the land to the

l»ke, although the meander line of the survey be

found to be not coincident with the shore line.—

Everson v. City of Waseca, (Minn ) 46 N. W. 405.

44 Minn. 247.

Monuments.

8. Where a quarter-section corner on the sec

tion line could not be designated by a monument

at such corner, and the same was located by a wit

ness corner established on the section line, and

the stake there fixed, together with the plat and

field-notes, show the distance and direction from

the quarter section corner, such corner is thereby

fixed, and its location is to be ascertained by meas

urement from the witness corner, though the sur

vey of another township calls for a different quar

ter section corner on that line of the adjacent sec

tion.—Chan v. Brandt, (Minn.) 47 N. W. 461.

45 Minn. 93.

Courses and distances.

6. In a deed of conveyance the boundary lines

of the granted premises, designated by courses

and distances, starting from a detinito place of

beginning, disclosed no error or inconsistency

until the last line was reached, which was to

nm "to the place of beginning;" but the given

course and distance would uot bring it to that

point, nor complete the inclosure of any land.

Held, that the course and distance of the last

line should be rejected as erroneous, and effect

be given to the morecertain designation, "thence

to the place of beginning. "— Ovvings v. Free

man, (Minn.) 51 N. W. 470.

7. Where a description by metes and bounds

is supplemented by a reference to a particular

subdivision of land to indicate the tract intended

to be conveyed, the former will not nocessarily

be controlling, when it would leave a strip 13 feet

front by 100 deep in the grantor, which clearly ap

pears to have been intended to be conveyed by the

latter description.—Cannon v. Emmons, (Minn.) 4<J

N.W.356.

44 Minn. 294.

Recognition and adverse possession.

S. When the wall of a building encroaches on

an adjoining lot, the possession is adverse, though

It is taken and continued under a mistake as to

the location of the line. — Ramsey v. Glenny,

(Minn. ) 4S N. W. 822.

45 Minn. 401.

Evidence—Presumptions.

9. In the absence of evidence to the contrary,

the presumption is that in the subdivision of any

lot of land rectangular in shape the exterior lines

of the subdivisions will be parallel to the exte

rior lines of the lots subdivided.—Austrian v.

Davidson, 21 Minn. 117.

Evidence—Haps and plats.

10. N. conveyed a town lot according to a cer

tain plat. The plat represented the lot as bounded

on the north by a street, and on the south by a

stream, and its east and west lines as extending

from the street to the stream. Upon the plat were

figures purporting to give the length of these

lines, but in fact the distance from the street to the

stream was greater than the length of these lines

as thus indicated on the plat. Held, that the plat

became a part of the deed for the purposes of the

description and identification of the land, and the

conveyance of the lot according to the plat includ

ed all the land between the street and the stream.

—Nicolin v. Schneiderhan, (Minn.) 33 N. W. 83.

87 Minn. 63.

11. In a description of real estate, a reference to-

lot and block, according to a recorded plat, will

prevail over bounds, courses, and distances given,

where the former has the greater certainty.—

Coles v. Yorks, (Minn.) 31 N. W. 353.

36 Minn. 388.

12. Deeds of lots of land In a city, situated in

the same block, referred lor description to a re

corded plat, which purported to be a delineation

of a particular survey ; but there was not land

enough in the block to satisfy the measurements

of the lots as given on the plats. Held, that the

stakes set as monuments at the corners of the

lots in making the survey should control; and,

where they had disappeared, the points at which

thev were set might bo shown bv witnesses.—

Turnbull v. Schroeder. 11 N. W. 147. 29 Minn. 40.

Parol evidence.

13. Where lots and blocks are actually sur

veyed, and stakes set at the coi ners thereof, it is

competent to prove by parol the location thereof,

and if lost or destroyed toe places where they were

set.—Bohrer v. Lange, (Minn. J 46 N. W. 35i.

44 Minn. 281.

14. In an action for the conversion of a quantity

of hay, each party claimed it as having been cut

on his own land. A surveyor, who had run the

lines between the land of plaintiff and defendant,

testified that the hay was cut upon the land of

plaintiff. The defendant testified that the hay was

cut on his own land. Held, that the testimony of

the surveyor was of greater weight than that of de

fendant.—Herford v. Schulte, (Minn.) 34 N.W. 740.

37 Minn. 889.

Question for jury.

15. Where two surveyors disagree as to the lo

cation of a boundary lino, the verdict finding the

line as located by one will not be disturbed, al

though from the evidenco the location of the line

by the other surveyor was the more likely to be

correct.—Loveridge v. Omodt, (Minn.) 30 N. W.

564.

88 Minn. 1.

BOUNTIES.

To soldiers.

1. The legislature had the power to authorize

bounties and gratuities to those drafted into or

voluntarily entering the military service, and to

delegate such power to inferior municipalities, as

well as ratify and validate previous unauthorized
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donations of that character.—Kunkle v. Town of

Franklin, 13 Minn. 127, (Gil. 119;) Comer v. Fol-

Bom, 18 Minn. 219, (Gil. 205;) Wilson v. Buckman,

13 Minn. 441, (Gil. 404.)

2. Under Laws Minn. 1869, o. 20, providing
■with respect to scrip or other evidence of indebt

edness issued by towns to pay bounties to volun

teers, that "the levy aud collection of a tax for

the payment of the principal and interest thereof

shall be legal and binding, " such scrip or in

debtedness was legalized both as to principal

sum and interest agreed to be paid.—McCutchen

v Town of Freedom, 15 Minn. 217, (Gil. 169.)

8. The towns of T. and A. formed one subdis-

trict, liable to furnish a certain number of men

for military service. The town of T. appropriated

a sum of money to pay bounties to avoid a draft,

or for the support of families of soldiers drafted,

and issued its bonds to raise the same. It did not

certainly appear that the town of A. had one man

subject to draft. Held, it could not be assumed

that any bonds were issued, or money appropri

ated, for the benefit of that town : and, even if it

might have been directly or indirectly benefited

by the action of the town of T., that would not in

validate such action, or affect a tax levied for the

payment of such bonds Comer v. Folsom, 13 Minn.

219, (Gil. 205.)

4. In an action against a member of a board of

enrollment to recover money deposited with such

member to be paid as a bounty to plaintiff as a sub

stitute for a drafted man, evidence of an agree

ment between plaintiff and the person depositing

the money, not known to defendant, is inadmissi

ble.—Gates v. Thatcher, 11 Minn. 204, (Gil. 133.)

5. Defendant, as a member of a board of enroll

ment, and acting under "rules and regulations"

prescribed by the secretary of war, as authorized

by Act Cong. March 3, 1863, aud the ameudatory

act of February 4, 1864, received certain bounty

money, to be paid plaintiff when mustered into the

army as a substitute foradrafted man. Before be

ing so mustered, plaintiff was, by order of govern

ment, discharged, and the defendant, acting under

such rules and regulations, n paid the money to the

person from whom he received it. Held, that be

acted officially, and therefore was not liable to

plaintiff in an action for money had and received.

—Gates v. Thatcher, 11 Minn. 204, (Gil. 133.)

For planting and growing trees.

6. Laws Minn. 1871, o. 30, entitled "An act to en

tourage the planting and growing of timber and

shade trees, " provided for a bounty to be paid for

planting and growing trees. Laws J. Inn. 1873, c.

19, of the same title, made a similar provision, and

was almost identical with the former law. Held,

that the law of 1873 was intended to supersede the

law of 1871, and repealed it bv implication.—Smith

v. County of Nobles, (Minn.)"35 N. W. 383.

87 Minn. 535.

BREACH OF MARRIAGE

PROMISE.

Accrual of cause of action.

1. The cause of action arises at the time of the

breach, and not at the time of making the promise.

—Hanson v. Elton, (Minn.) 38 N. W. 614.

38 Minn. 498.

Evidence.

2. At the time of a promise by defendant to

marry plaintiff the latter was the mother of two

bastard children, and this was known to defend

ant. Held, that it was not essential to a recov

ery by plaintiff for a breach of the promise that

she should show reformation and continued chas

tity on her part; the burden was on defendant to

show her unchastity, subsequent to the contract,

if he relied upon it as a defense. —Johnson v.

Travis, 22 N. W. 624. 33 Minn. 231.

8. In an action for breach of promise of mar

riage, seduction under promise of marriage being

alleged in aggravation of damages, evidence of

the sickness of the plaintiff immediately after

the acts complained of was admissible.—Schmidt

v. Durnham, (Minn.) 49 N. W. 126.

46 Minn. 227.

4. In an action for breach of promise of mar

riage, wherein seduction by plaintiff under prom

ise of marriage was alleged in aggravation of

damages, evidence that plaintiff sought defend

ant out after his marriage, and shot him, was not

admissible in mitigation of damages.—Schmidt v.

Durnham, (Minn.) 49 N. W. 126.

46 Minn. 227.

Damages.

5. In an action for breach of promise of mar

riage, the Judge, having instructed the jury that

they might consider the financial condition "of de

fendant, referred to the admitted value of his

property as "a fact which you have a right to

consider in aggravation of damages. " Held, that

this, having obviously the same meaning as the

preceding instruction, was not error.—-Johnson

v. Travis, 22 N. W. 624, 33 Minn. 231.

6. Exemplary damages may be awarded for

an unjustifiable breach of a promise to marry,

made with improper motives, and without inten

tion to perform it.—Johnson v. Travis, 22 N. W.

624, 33 Minn. 231.

7. In an action for breach of promise of mar

riage it appeared tbat plaintiff was, at the time

of the promise, the mother of two bastard chil

dren, but that this fact was known to defendant.

There was evidence that he entered into the con

tract with improper motives, and without intend

ing to perform it, and broke it unjustifiably, and

it was admitted that he was worth about $30,000.

Held, that a verdict for plaintiff for $750 was

not excessive.—Johnson v. Travis, 22 N. W. 624,

33 Minn. 23L

8. In an action for breach of promise to marry,

where there was evidence that the parties had

cohabited, under mutual promises of marriage,

for several years prior to the alleged breach,

during which time two children were born to

them, plaintiff had a verdict for $2,500. Held

that, although the amount, measuring it by the

evidence, seemed large, it was not so excessive

as to call for a reversal.—Hanson v. Elton, 88 N.

W. 614, 88 Minn. 493.

i

BREACH OP THE PEACE.

Abusive language—Complaint.

A complaint under Laws Minn. 1881, c.

134, providing for the punishment of "any per
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son who shall use. in reference to and In the

presence of another, * » * abusive or ob

scene language, intended or naturally tending to

provoke an assault or any breach of the peace, "

must state the name of the person in reference to

and in whose presence the language was used, if

the name be known; and if it be unknown, that

must be alleged.—State v. Clarke, 17 N. W. 844.

31 Minn. 207.

BRIDGES.

At crossing of railroads and highways, see Rail

road Companies, 41-45.

Construction.

L Legislative regulation of the manner of

construction of a bridge, and establishment of

the proportion of expense to be borne by the

several counties in whoso territorial limits it

lies, is not an infraction of Const, art 9, §§

1-4, requiring all taxes to be equal, and to bo

levied on a cash valuation; nor of article 11, §

3, declaring that counties shall have such pow

ers of local taxation as may be prescribed by

law.—Guilder v. Town of Dayton, 22 Minn. 300.

5. 8p. Laws 1870, a 100, designated three

persons as commissioners for the purpose of con

trading for and erecting a certain bridge, and al

so provided that if either of the commissioners

was unable to act be might appoint a substitute,

whose action should be legal and binding, etc.

Held, that the commissioner was judge of his

own inability, and that a certificate reciting such

inability, and appointing a successor, was con

clusive in the premises.— Guilder v. Town of

Dayton, 22 Minn. 366.

S. Bp. Laws 1870, o. 100, appointing bridge

commissioners to contract for and superintend

the erection of a certain bridge, authorizes them,

on its completion, if done in accordance with

the contract, to accept the same by written ac

ceptance. Held, that acceptance by the com

missioners, being a ministerial act, in the ab

sence of fraud or mistake, was conclusive on the

towns and connties named in such act who con

tributed to defraving expenses of the work.—

Guilder v. Town of Dayton, 22 Minn. 366.

4. A bridge contract provided that the same

should be accepted by the board of county com

missioners. Held, that an acceptance by a com

mittee on roads and bridges appointed by such

board was, prima facie, an acceptance by such

board, and proof of such acceptance by a ma

jority of such committee was proper.—Evans v.

Town of Stanton. 23 Minn. 308.

Apportionment of expenses between

towns.

5- Sp. Laws Minn. 1870, c. 100, provided for

the erection of a bridge over Crow river, the pay

ment of a portion of the expense by the counties

of Hennepin and Wright, and the remainder by

the towns of Davton and Otsego. Section 6 of

such act provided for the issuance of town orders

on the completion and acceptance of the bridge.

Held that, the law having been complied with

so far as the erection and acceptance of the

bridge was concerned, the liability of the towns

became an absolute indebtedness, which, on the

refusal of the town, after proper demand, to Is

sue town orders therefor, could be enforced the

same as any other indebtedness. — Guilder v.

Town of Otsego, 20 Minn. 74, (Gil. 69.)

6- Sp. Laws Minn. 1870, o. 100, provided that

a bridge should be constructed across the Crow

river, between the town of Dayton, in the coun

ty of Hennepin, and the town of Otsego, in the

county of Wright; and further enacted that three-

tenths of the cost of such bridge should be a

charge upon, and be paid by, each of the said

counties, respectively, and that two tenths of

the cost should be a charge upon, and be paid by,

each of the said towns respectively. Held, that

such act did not violate Const. Minn. art. 9, $jj

1-4, requiring taxes to be equal, and based on the

valuation of property, as it would be presumed

that the apportionment of the expense was fair

and equal until the contrary was affirmatively

shown, and did not infringe article 11, $ 5, vest

ing in counties the right of local taxation, be

cause such section did not inhibit the legislature

from directing a county or town to make a need

ed public improvement, and to pay for the same

by taxation.— Guilder v. Town of Otsego. 20

Minn. 74, (Gil. 59.)

Defects—Action for injury.

7. In an action against a city for personal In

juries alleged to result from a defective bridge,

an averment that "there existed a certain bridge
in said city, • • * that said bridge was situ

ate upon a street or highway over which passed

a large amount of travel, " sufficiently shows that

the streotwas a public street or highway.—Shar-

tle v. City of Minneapolis, 17 Minn. 308, (Gil.

284.)

Briefs.

On appeal, see Appeal and Error, 196-198.

Brokers.

See Factors and Brokers.

BUILDING AND LOAN ASSOCI

ATIONS.

Taxation, see Taxation, 30, 31.

Bights of stockholders.

1. Articles of incorporation of a building as

sociation contained a provision that, "upon the

termination of the corporation, the funds and as

sets of the same, after paying all debts and ex

penses, shall be divided among the stockholders

in such proportion as each may be justly entitled

to, in accordance with the number of shares held

by each, after deducting all assessments, fines,

dues, and other charges then due by such stock

holders. " Held that, so long as a stockholder

performed his duty as such, the association had

no authority to retire or cancel any part of his

stock without his consent, and without any de

fault on his part.—Bergman v. St. Paul Mut.

Bldg. Ass'n, 13 N. W. 120, 29 Minn. 275; Id. 13

N. W. 122, 29 Minn. 282.

2. A voluntary surrender by a stockholder In

a building association of a part of the shares of
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the association held by him, upon the payment

and receipt of an agreed sum of money therefor,

at a time when no attempt had been made by

the association to compel the surrender of any

shares, does not estop such shareholder from ob

jecting to a subsequent attempt on the part of

the association to compel him to surrender other

shares of stock.—Bergman v. St. Paul Mut. Bldg.

Ass'n, 13 N. TV. 120, 29 Minn. 275.

3. A by-law provided that " membership in said

association shall cease, viz., upon the application

of any member, made at any regular meeting of

stockholders, of which thirty days' previous notice

in writing shall have been given to each member.

In the foregoing cases the association shall pur

chase the stock of such retiring member at par

value, less any loss accrued at the date of surren

der of said stock. " Held, that the 30-day s notice

required, refers to the application to surrender

stock, and withdraw from membership, and not to

the meeting at which such application might be

made ; the times of such meetings being dehnitely

fixed by the by-laws. — Farnsworth v. Bobbins,

(Minn.)81N.W. 849.

86 Minn. 369.

4. A certificate of ownership of shares of

stock In a building and loan association was is

sued to plaintiff, subject to the conditions that

plaintiff should pay a certain sum monthly on

each share; that, if any monthly payment was

not made when due, a tine should be imposed for

each month that payments were in arrears ; and

that, if a monthly payment on any share should

be past due for a period of six months, the share

should be sold for the purpose of paying the ar

rears. By another provision of the contract with

plaintiff the latter could return his certificate

after a certain time, and get a new certificate for

a less number of shares. In that event, the

money paid on the old certificate was to be ap

plied on the new, and no more payments should

be required until such money was exhausted.

Held, t hat the last provision was to be read in

connection with the others, and that plaintiff

could not avail himself of it until he had paid

all dues In arrears.—Fulton v. American Build

ing & Loan Ass'n, 48 N. W. 781, 40 Minn. 190;

Eaton v. American Building & Loan Ass'n, 49

N. W. 865, 47 Minn. 236.

Buildings.

Building contracts, see Contract*, 83, 84.

Burden of Proof.

In actions on negotiable instruments, see Negoti

able Instrument*, 211-217.

to set aside fraudulent conveyances, see

Fraudulent Conveyances, 97-100.

Of intoxication as defense to indictment, see Crim

inal Law, 90.

negligence, see Carriers, 40, 41, 52, 53; Negli

gence, 83, 84.

special custom, see Carriers, 36, 87.

Testamentary capacity, see Wills, L

BURGLARY.

Evidence.

1. On a trial for a burglary with intent to com

mit murder, there was evidence that four men,

armed with loaded guns and clubs, with blackened

faces, and otherwise disguised, forced an en

trance into the house of the prosecuting witness,

and assaulted and beat him; that two of such men

were recognized by the family, and the tracks of

all traced to the houses of the other two, and that

the two recognized were seen on the night in ques

tion going towards such houses, armed, and re

turning from there in the morning, and that one

of them admitted that all four were at one of de

fendants' house on such night. Held, that the

rvidence was sufficient to sustain a conviction.

Emmett, C. J., dissenting.—Maroney v. State, 8

Minn. 218, (Gil. 188.)

2. Under an indictment for entering In the

night-time a dwelling-house, with intent to com

mit larceny, evidence that the larceny was com

mitted by defendant within the house during the

night; that he was not an inmate of the house,

and up to the hour of the closing of the house for

the night was not in it—is sufficient proof of en

try of the house in the night-time with the intent

charged to sustain a conviction.—State V. John

son, 21 N. W. 843, 33 Minn. 34.

Burial.

See Executors and Administrators, 89, 90;

Torts, 2.

By-Laws.

Of corporations, see Corporations, 19, 20.
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c.

Calendar.

free Evidence, 16-18; Practice in Civil Cases,

Canals.

Not a public nuisance, see Nuisance, 4.

Cancellation.

Of bond for conveyance of land, see Vendor and

Purchaser, 69-75.
certificate of stock, see Corporations, 114, 115.

contracts and conveyances, see Equity, 88-74.

securities, for usury, sea Usury, 38-40.

will, see Wills, 27-29.

Canvass.

Of election returns, see flections and Foters, 24-

36.

Caption.

See Indictment, 8-6.

CARRIERS.

L Carriers is General, 1, 2.

IL Carriers of Goons, 3-64.

a. Acceptance and Delivery, 8-16.

b. Liability for Loss or Injury, 17-87.

c. Live-Stock Shipments, 38-41.

d. Limiting Liability, 42-53.

e. Connecting Lines, 54-63.

f. Freight and Lien, 64.

HL Carriers of Passengers, 65-146.

a. Contract of Carriage, 65-78.

b. Injuries to Passengers, 79-114.

c. Contributory Negligence of Passen

gers, 115-126.

d. Ejecturn of Passengers, 127-142.

e. Passengers' Effects, 148-146.

See, also. Ferry; Horse and Street Railroads;

Railroad Companies.

Lien upon goods belonging to United States, see

United Suites.
Regulations of railroad companies, see Railroad

Companies, 13-20.
Wrongful ejectment of passenger from railway

car, see Assau.lt and Battery, 11; Damages, 89.

L Carriers in General.

Who are common carriers.

L An express company receiving goods gen

erally for transportation for hire, though it has

no means of transportation of its own, employing

the vehicles of other carriers for that purpose, is

V.lM.DIG.—b

itself a common carrier. —Christenson v. Ameri

can Exp. Co.. 15 Minn. 270, (Gil. 208.)

Reasonable regulations.

2. The reasonableness of a regulation of a

carrier is a question of law, whenever, upon the

particular facts found, the court can pronounce

upon its legal effort by the application of any

rules of law.—Christian v. First Div. St. P. &

P. R. Co., 20 Minn. 21, (Gil. 12.)

II. Carriers of Goods.

a. Acceptance and Delivery.

The contract—Consideration.

3. A delivery of goods to, and their acceptance

by, a carrier, is sufficient consideration for his un

dertaking to safely carry the same.—McCauley v.

Davidson, 10 Minn. 418, (Gil. 335.)

Facilities for receiving goods.

4. Under Gen. St. Minn. 1878, c. 124, provid

ing that any railroad company refusing to receive,

store, handle, and deliver grain at any station

on its road, at the rates prescribed in the act,

shall allow any person "to erect and maintain at

such station, adjoining tho railroad track or side

track, warehouses to receive, store, and ship

grain, or, at the option of the railroad company,

such company shall build and maintain a side

track to and for the use and accommodation of

any warehouse near the station," if a railroad

company itself furnishes at one of its stations

suitable warehouso facilities for receiving,

handling, storing, and delivering grain, on the

terms fixed by statute, it may designate such

warehouso or elevator as the exclusive place at

which it will receive grain for shipment at that

station, and may refuse to receive it and furnish

cars for its shipment at any other placo; but if

it fails to furnish such facilities on tho terms

fixed It is required to furnish cars, upon reason

able notice, in which to ship grain out of any

warehouso adjacent to its tracks at such stat ion.—

Rhodes v. Northern Pac. R. Co., 24 N. W. 347,

34 Minn. 87.

5. S., by agreement with a railroad company,

kept and maintained an adequate elevator for

the reception and delivery of wheat for shipment

by the railroad, but he managed it in his own

name, as his own business, and not as agent

for the railroad company; and he received wheat

only on conditions not authorized by Gon. St.

Minn. 1878, c. 124, $ 7, fixing tho charges, etc.,

of such elevators. The railroad company refused

to furnish cars at any other elevator. Held,

that the railroad company had not furnished suit

able facilities for receiving, storing, and hand

ling grain, or at the rates and on the terms fixed

by law, and it was therefore required to furnish

cars, upon reasonable notice, and when able to

do so, for shipment of grain out of other ware

houses adjacent to its tracks at that station.—

Rhodes v. Northern Pao. R. Co., 24 N. W. 347,

34 Minn. 87.
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Bill of lading.

6. An indorsement, made at the request of

the cousignee by an agent of boats and railway

at the point of shipment, upon an unsigned bill

of lading, accompanying goods delivered 18

months prior thereto, referring to the bill as a

copy of manifest of the boat carrying such goods

then transported, does not show that the bill was

not the original memorandum accompanying the

goods.—Weide v. Davidson, 15 Minn. 327, (Gil.

258..)

7. A bill of lading issued through fraud, mis

take, or negligence by an agent of a common car

rier for property not received, subjects the carrier

to no liability, even to a h«na fide indorsee for

value.—National Hank V. Chicago, B. & N. R. Co.,

46 N. W. 343, 44 Minn. 234; Id., 46 N. W. 560, 44

Minn. 324; Same v. Wisconsin Cent. Ry. Co., 40 N.

W. 343, 44 Minn. 334: Id., 46 N. W. 560, 44 Minn.

234; Chicago, B. & N. R. Co. v. L. T. Sowle Ele

vator Co., 46 N. W. 843, 44 Minn. 234; Wisconsin

Cent. Ry. Co. v. Same, Id.

8. That the goods were taken from the carrier

by one with title paramount to that of the con

signor is a good defense to an action by an in

dorsee of a bill of lading for non-delivery.—Na

tional Bank v. Chicago, B. & N. R. Co., 46 N. W.

343, 44 Minn. 234; Id., 46 N. W. 5U>, 41 Minn. 334:

Same v. Wisconsin Cent. Ry. Co., 46 N. W. 343,

44 Minn. 234; Id., 46 N. W. 560, 44 Minn. 324; Chi

cago, li. & N. R. Co. v. L. T. Sowle Elevator Co.,

46 M. W. 343, 44 Minn. 234; Wisconsin Cent. Ry.

Co. v. Same, Id.

Delivery by carrier.

9. The consignee named in a bill of lading is,

In the absence of evidence to the contrary, pre

sumed to be the owner of the goods.—McCauley

v. Davidson, 13 Minn. 162, (Oil. 150;) Benja

min v. Levy, 38 N. W. 702, 39 Minn. 11.

10. In an action against a railroad company

for delivering a lot of sewing-machines to the

wrong person, it appeared that plaintiff was gen

eral agent forsaleof the machines at St. Paul, and

had been in the habit of shipping machines to a

aubagent at Minneapolis. The latter having re

quested plaintiff to ship him a certain number of

machines, plaintiff caused that n umber of machines

to be shipped, consigned to himself at Minneapolis.

Defendant delivered them to the subagent. Held,

that the fact that the machines were consigned

to plaintiff was no*, conclusive that they were not

sent pursuant to the request, of the subagent,

and that the Jury might, from such circum

stances, find authority in the subagent to receive

the machines.—Wilcox v. Chicago, M. & St. P.

R. Co. , 34 Minn. 269.

11. Plaintiff agreed to sell and deliver to W.

a car load of corn, to be paid for in cash before

delivery. W. having paid part of the price

only, plaintiff shipped the corn on one of the

cars of defendant, a common carrier, for account

of himself, not stating the name of any consignee.

Defendant delivered the corn to W. at his re

quest, but without the consent of plaintiff, and

without payment of the balance of the price.

Held, that this was a conversion of the corn by

defendant, the measure of plaintiff's damac/es for

which was the value of the corn, but that de

fendant was entitled to allege and prove, in mit

igation of damages, that, subsequent to such con

version, plaintiff had received from W. the full

amount of the purchase price of the corn.—Jcllett3

v. St. Paul, M. & M. Ry. Co., 15 N. W. 237, 30

Minn. 365.

12. Where a carrier is sought to bo charged

with liability for delivering gools to a wrong*

person, no greater degree of proof is required of

the authority of such person to receive them than

in the case of any other issue in a civil action.

—Wilcox v. Chicago, M. ft St P. R. Co., 24

Minn. 369.

18. Defendant, a railroad company, in the reg

ular course of its business of carrying wheat for

plaintiff, weighed the same into a delivery bin at

its olevator, where it was consigned, from which

it could be spouted into wagons or sacks at the

consignee's pleasure; but by a regulation the

consignee was required, before taking the same

from the bin, or before he could ascertain, ex

cept from the statements of the defendant,

whether the same was correct, to receipt for the

wheat as weighed into such delivery bin. Held,

that such regulation was, as matter of law, un

reasonable and void.—Christian v. First Div. St.

P. & P. R. Co., 30 Minn. 21, (Gil. 13.)

14. Such unreasonable regulation being void,

a post compliance with the same raises no obli

gation to comply therewith in the luture.—Chris

tian v. First Div. St. P. & P. R. Co., 20 Minn.

21, (Gil. 12.)

Failure to perform oontract—Excuse.

15. Non-performance of a contract to transport

goods, "the usual dangers of river navigation und

Bre excepted," will not be excused by unprece

dented low water in a river, preventing naviga

tion.—Cowley v. Davidson, 13 Minn. 92, (Gil. 60.)

Damages.

16. In an action upon a contract for the trans

portation of certain goods at a specific rate, by a

certain time, where they were never taken posses

sion of by the carrier, the measure of damages for

the breach is the difference in the value of the

goods at the time and place where they were to

be delivered and the value of the same quantityof

goods, at the same time, at the place from which

they were to be transported, with the cost of

transportation at the specified rate added, with in

terest on such difference from the time the goods

were to be delivered at the point to which they

were to be carried.—Cowley v. Davidson, 13 Minn.

92, (Gil. 86.)

b. Liability for Lost or Iixjury.

Cause of injury.

17. A common carrier is, at common law, liable

as an insurer of goods intrusted to it for car

riage, and responsible for all losses except those

occasioned by act of God or public enemy.—

Christenson v. American Exp. Co., 15 Minn. 270,

(Gil. 208.)

18. A carrier of goods is not liable forinjuriea

thereto, the result of bad packing, but is liable

for ether iniuries to which the bad Docking did
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not contribute.—Shriver v. Sioux City & St. P.

K. Co., '.'4 Minn. 500.

19. In an action against a railway company

for damages to goods found broken when deliv

ered by defendant plaintiff gave no evidence to

show that the goods were in good coudition when

delivered to the carrier; but defendant, in at

tempting to show that the goods were damaged

by reason of bad packing, produced evidence

which proceeded on the assumption that the dam

age occurred while the property was in transit,

and the evidence as to the mode of packing was

conflicting. Held, that the jury might find from

defendant's testimony that the damage occurred

while the goods were in transit, without accept

ing the theory of the witnesses that it was caused

by careless packi ng.—Leo v. St. Paul, M. & M.

Ry. Co., 15 N. W. 872, 30 Minn. 438.

20. Plaintiffs, the consignees of a car-load of

grapes shipped over defendant's railroad, made

demand for the same before their arrival. De

fendant notified them that the car was delayed

by an accident or wreck on the road. It arrived

the same afternoon, when plaintiffs refused to

receive the grapes, on the ground that they were

damaged on account of the delay. The car was

examined, reported in "bad shape," and an

agreement was then made between plaintiffs and

defendant by which the grapes were turned over

to the former, to be disposed of on defendant's

account, and defendant was to pay them the

difference between the proceeds and the costs

and charces for the grapes. Held, that a mis

take of the agent in thinking the car was dam

aged by a wreck on the track was immaterial,

and did not affect defendant's liability.—Grin-

Dell v. Wisconsin Cent. Co., (Minn.) 50 N. W.

m.

47 Minn. 569.

21. In a special agreement for carriage of goods,

in the lorm of an ordinary bill of lading, the car

riers acknowledged the receipt of the goods in

good order and well conditioned, and agreed to de

liver tbem "In like good order and condition,
• * * ; unavoidable dangers of fire, navigation,

and collision only excepted.)" Held, that they

were bound to deliver the goods, unless prevented

by the unavoidable dangers specified.—McCauley

v. Davidson, 10 Minn. 418, (Gil. 335;) Id., 13 Minn.

162, (GiL 150.)

Obligation to give notice of arrival of

goods at destination.

22. One consigning goods to himself is not en

titled to actual notice of their arrival at their

destination, but must exercise diligence to in

form himself of the ordinary course of transit on

the road between the place of shipment and des

tination, and be ready to receive them when they

arrive.—Derosia v. Winona & St. P. R. Co., 18

Minn. 133, (Gil. 119.)

23. Where the consignee of goods carried by a

railroad resides elsewhere than at or in the im

mediate vicinity of the place of their final desti

nation, has no known agent there, and his resi

dence is unknown to the railway company, it

may place the goods in its freight-house, and

after keeping them a reasonable time its liabil

ity as a carrier ceases, and its liability as ware

houseman begins.—Derosia v. Winona & St. P.

R. Co., 18 Minn. 183, (Gil. 119.)

24. Goods were shipped' by rail to Willmar,

the consignee residing at New London, 18 miles

distant. Shortly after their arrival at Willmar,

and while in the warehouse of the railroad com

pany, they were destroyed by fire. Held that, in

the absence of special agreement, the carrier

was not obliged, in order to be released from his

liability as carrier, to give notice to consignee of

arrival of the goods, but if the consiguee had an

agent at Willmar, known to the carrier, such

agent was entitled to notice and reasonable time

thereafter to remove them.—Pinnev v. First Div.

St. P. & P. R. Co., 19 Minn. 251, (Gil. 211.)

Reasonable time for removal.

25. As regards the liability of a carrier for in

jury to goods while in its warehouse at their

destination, the reasonable time lor the con

signee to remove them is not determined by any

peculiar circumstances in the condition or situa

tion of the consiguee, but is such time as would

give a person residing in the vicinity of place of

delivery, and informed of the usual course of the

carrier's business, a suitable opportunity, with

in usual business hours, to come to place of de

livery, inspect the goods, and take them away.

—Derosia v. Winona & St. P. R. Co., 18 Miun.

133, (Gil. 119;) Finney v. First Div. St. P. & P.

R. Co., 19 Minn. 251, (Gil. 211.)

26. Plaintiff consigned goods to himself at

Waseca. They arrived, a portion on March 8th

and part on March 10th, and wero unloaded ready

for delivery on the morning following their ar

rival. He first called for tnem Mai'ch Kith, and,

no one being present to deliver them to him, he

went away, and March 17th they were destroyed
by fire, He'd, that a reasonable time in which

to remove them had elapsed after their arrival,
and the railroad company were liable as ware

housemen only.—Derosia v. Winona & St. P. EL

Co., 18 Minn. 133, (Gil. 119.)

Extent of liability as warehouseman.

27. A carrier, when liable only as a warehouse

man, is not only bound to keep goods with ordi

nary care, but to deliver them on demand and

payment of charges, and for such purpose to have

an agent to see to such delivery; and if, through

neglect of such agent, delivery cannot bo pro

cured, and goods are destroyed by fire, the car

rier is liable, though the fire is purelv acci

dental.—Derosia v. Winona & St. P. R Co., 18

Minn. 133, (Gil. 119.)

28. Plaintiff, after the lapse of a reasonable

time from the arrival of goods by defendant's

railroad at their destination to take them away,

about 4 o'clock in the afternoon went for them,

found defendant's warehouse open, but no one

about, and after waiting 15 or 20 minutes, and

no one coming, went away, and did not return

that day. The morning of the following day the

warehouse, with the goods, was destroyed by

fire. Held that, unless the absence of all per

sons from the warehouse at that time would have

been permitted by a warehouseman of ordinary

prudence and care, defendant was guilty of neg

ligence, for which it might be liable; "and if an

ordinarily prudent man, after waiting as plaintiff
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did, might reasonably conclude that to wait

longer, or call again that afternoon, within the

usual business hours, would have been useless to

enable him to procure the delivery of the goods,

he would be Justified in doing neither, and the

loss occurring thereby might be attributed to

the negligence of defendant.—Derosia v. Winona

& St. P. R. Co., 18 Minn. 133, (Gil. 119.)

29. Evidence that it was customary for railroad

companies, in that part of the country, to keep

a night watch about its freight depot, a light

burning in the office, etc, is not conclusive up

on the point whether a company, whose general

practice was in accordance with such custom,

had exercised ordinary care as to goods stored

therein, but is evidonce for the jury to consider

in that connection.—Derosia v. Winona & St P.

R Co., 18 Minn. 133, (Gil. 119.)

Termination of liability.

30. Urain arrived over defendant's road con

signed to plaintiffs, November 25th and 26th, and

was inspected on those days, and weighed by the

state weigh-master, and stored by defendant on

November 26th in a public warehouse fit for such

purposes, for and on behalf of plaintiffs, subject to

a general instruction given by the railway compa

nies to all the elevator companies not to issue any

warehouse receipts until the paid freight- bills

were presented. On the afternoon of November

27th, (Saturday,) between 4 and 5 o'clock', the ele

vator company gave plaintiffs written notice that

the wheat had been placed to their cred it, accom

panied with a report of the weight and grade. The

defendant did not present its freight-bill to plain

tiffs until November 2Dth, (Monday.) The wheat

was accidentally destroyed by fire in the elevator

on the night of November 27th, without any fault

of either party. Both parties knew of and acqui

esced in the general custom of railroads at that

point, which was, in the absence of special instruc

tions, to deliver the grain to one of the public ele

vators for the consignee, immediately upon inspec

tion. Held, that defendant's liability as carrier
had terminated before the destruction of the prop

erty.—Arthur v. St. Paul & D. Ry. Co., (Minn.) 35

N. W. 718.

38 Minn. 95.

81. The Instruction contained in the notice that

warehouse receipts would not be issued to con

signees until the paid freight-bills were -presented,

Imposed no condition or restriction upon their is

sue not imposed by the public warehouse act, (Gen.

Laws Minn. 1885, c. 144, § 6,) and In no way af

fected the situation of theL property with refer

ence to the" duty of the carrier.—Arthur v. St.

Paul & D. Ry. Co., 35 N. W. 718, 38 Minn. 95.

Action for negligence — Who may sue.

82. The fact that an agent contracted in his

own name, without disclosing that of his princi

pal, for the transportation of goods, will not de

prive the owner of his right of action against the

carrier for failure to comply with his contract.—

Ames v. First Div. St. P. & P. R Co., 12 Minn.

412, (Gil. 295.)

Pleading.

33. In an action against a carrier the complaint

charged such carrier with the loss of "certain

goods, the property of the plaintiff." Held, that

the interest of the plaintiff sufficiently appeared.

—Ames v. First Div. St. P. & P. R Co., 12 Minn.

412, (Gil. 295.)

84. In an action against a carrier without re

ward for neglecting to safely transport goods de

livered to him, an allegation in the complaint that

the goods were lost by the gross negligence of the

defendant is sufficient, without averring the spe

cific acts constituting such negligence.—McCauley

v. Davidson, 10 Minn. 418, (Gil. 835.)

35. A complaint in an action against a common

carrier to whom property had been delivered for

transportation alleged negligence in the care of

the property while in transit, and also after it had

arrived at its destination and remained in the cus

tody of the carrier as warehouseman. Held, that

this constituted only one cause of action.—Arm

strong v. Chicago, M. & St. P. Ry. Co., (Minn.) 47

N. W. 459.

45 Minn. 85.

Evidence.

36. Where a carrier relies upon a special cus

tom to relieve him from liability for loss of

goods to which be is otherwise subject, the

burden of proof is upon him to establish such

custom.—Irish v. Milwaukee & St. P. Ry. Co., 19

Minn. 376, (Gil. 323.)

87. In an action against a carrier to recover for

an engine intrusted to its care, and lost in transit,

testimony as to whether or not it was practicable

to carry such machine on an ordinary freight-car

is not admissible on the Question of the making of

the contract.—Ames v. First Div. St. P. & P. EL.

Co., 12 Minn. 412, (GIL 295.)

& Live-Stock Shipments.

Liability for injury.

38. The general rule of the absolute liability of a

."ommon carrier for the safe transportation and de

livery of property committed to it for carriage is

applicable, although the property consists of live

stock, but subject to the exception that it is not an

insurer against injuries resulting from the inher

ent nature or propensities of the animals, and

without fault of the carrier.—Lindsley v. Chicago,

M. & St. P. R Co., (MinnO 33 N. W. 7.

86 Minn. 539.

Contributory negligence of owner.

89. In an action against a railroad companv to

recover the value of a horse which was killed" bv

jumping from defendant's car, on which it hail

been shipped under a contract which agreed that

defendant should not be liable for loss "by jumping

from cars, " the evidence showed that the plaintiff

put the horse in the car, tied him by a halter and

rope near a sliding window or door, which plain

tiff opened and left open. Held, though it may have

been negligence on the part of the defendant to set

the car in motion with the window open, it was

contributory negligence on part of plaintiff to

open it and leave it open just before, as he knew

the car was to be moved, and he therefore could not

recover.—Hutchinson v. Chicago, St. P., M. & O.

Ry. Co., (Minn.) 85 N. W. 433.

37 Minn. 524.
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Burden of proof of negligence.

40. In an action for the dea^h of live-stock in the

course of transportation, under the care of the

carrier, the burden of proof is upon the defendant

u> show that the cause of the death was within the

exception qualifying its general liability, viz., that

it is not an insurer against injuries resulting from
lh« inherent nature or nrnnensitien of th« animals

carried.— Lindsley r. Chicago. M. & St. P. R.

Co., 33 X. W. 7, 30 Minn. 039.

41. Undera complaint against a carrier released

from liability as an insurer, for loss of a stallion

slated to have been thrown down and injured by

the violent "bumping" of the cars, the burden is

on tho plaintiff to show the "bumping" alleged,

and the resulting injury, and it then devolves on

the carrier to disprove negligence.—Boehl v. Chi

cago, M. & St. Y. Ry. Co. (lliun.) 40 N. W. 333.

44 Minn. 191.

d. Limiting Liability.

Contract restricting liability — In gen

eral.

When a receipt for goorls delivered to a

common carrier for transportation is taken by

the consignor, it will be presumed, in the ub

sence of evidence to the contrary, that the con

signor was agent for the consignee to contract

for the shipment, and that a clause in tho con

tract limiting the liability of tho carrier was

assented to by the consignor. — Christenson v.

American Exp. Co., 15 Minn. 270, (Gil. 30a.)

43. A special agreement with a common car

rier limiting his common-law liability may be in

the form of a special acceptance of the goods by

the carrier, as by a unilateral bill of lading or

receipt. —Cbristenson v. American Exp. Co., 15

Minn. 270, (Gil. SOS.)

44. An express company, on receiving a draft

for collection, gave a receipt for it, containing

a condition that the company would not be liable

for loss or damage unless tho claim therefor

should be presented within 90 days. Held, that

this condition had no application to neglect or

refusal of the express company, after receiving

the money, to pay it over.—Bardwell v. Amer

ican Exp. Co., 28 N. W. 9:25, 35 Minn. 844.

45. In an action against a railroad company to

recover the value of a horse which was killed by

jumping from defendant's car on whLh it had

been shipped, under a contract whic h provided

that defendant should not bo liable for luss"by

jumping from the cars, " but omitted tho rate to be

charged for transportation, held, that whether a

rate was expressly agreed on or defendant was to

receive what the services might be worth, or was
to do the carrying irraruit«»"«'v. it still might, by

agreement, restrict its liability, and such con

tract was prop rly admitted in evidence.—

Hutchinson v. Chicago, St. P., M. & O. Ry. Co.,

35 N. W. 433, 37 Minn. 524.

For negligence.

46. A common carrier cannot, by contract, re

lieve itself from liability for injuries to or loss

of goods resulting from its own or its agent's neg

ligence, or confine its liability to cases of gross

negligence.—Shriver v. Sioux City & St P. R. Co.,

24 Minn. 506; Ortt v. Minneapolis <fcSt. L. Ry. Co.,

31 N. W. 519, 36 Minn. 896.

47. A common carrier of live-stock cannot limit

its liability for negligence, either as to the right

or the amount of recovery.—Boehl v. Chicago, M.

& St. P. Ry. Co., 46 N. W. aS3, 44 Minn. 191.

48. The fact that an express company, in a

receipt given for goods received for transporta

tion, styles itself an express forwarder, and

that it "agrees to forward the goods, without

liability lor loss or damage except as forwar lor

only, does not relieve it from its liability as a

common carrier for negligence.—Christenson v.

American Exp. Co., 15 Minn. 270, (Gil. 208.)

49. The language in a contract for transporta

tion, "ouly perils of navigation and transporta

tion excepted," does not exempt, an express com

pany, acting as forwarders, from liability for

perils suc h as could be foreseen or avoided in

tho exercise of care and prudence by those in

trusted by the company with the carriage of the

articles forwarded. —Uhristenson v. American

Exp. Co., 15 Minn. 270, (Gil. 208.)

50. A "snag" in a river is not a "peril of

navigation"' against which a common carrier can

not guard by the exercise of due care. — Christen

son v. American Exp. Co., 15 Minn. 270, (Gil

208.)

51. By a contract by a railroad company for

tho transportation of a car-load of horses the

shippers agreed to assume all risk of damage

from any cause not resulting from tho willful

negligence of tne agent of the railway company:

and it was further agreed that, in case of total

loss, the damage should in no case exceed the

sum of $100 per head, and, in case of partial loss,

damage should be measured in the samo propor

tion. A printed regulation of the railroad com

pany, attached to the contract, provided that it

would not assume any liability over $100 per

head on horses and valuablo live-stock, except

by special agreement. Held, that the regulation

was of no effect, so far as regarded the negli

gence of the carrier, being plainly oppcsel to the

law; that the contract was, in effect, an agree

ment for absolute exemption from liability, ex

cept for willful negligence, and, in case such

contract of exemption should not be sustained,

then the liability of the defendant should be

limited to the sum named; and that such con

tract was not valid, as exempting the company,

in whole or in part, from liability for its own

negligence.—Moulton v. St. Paul," M. & M. Ry.

Co., 16 N. W. 497, 31 Minn. 85.

Action—Burden of proof.
.c.2. Where there is acontract limiting the lia

bility ot a common carrier, the burden of proof

is on the carrier, in case of loss or injury, to

show how such loss or injury occurred. —Shriver

v. Sioux City & St. P. R. Co., 24 Minn. 5J6.

53. 'WTiere, by special contract, the liability of

a common carrier of goods is limited to loss or

injury through his negligence, the carrier must,

to excuse himself, after loss or injury is shown,

show that it occurred from some cause otlwr
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than his negligence. Following Shriver v. Rail

road Co., 24 Minn. 500.—Hull v. Chicago, St.

P., M. & O. Ry. Co., (Minn.) 43 N. W. 391. 41

Minn. 510.

e. Connecting Lines.

Contracts between.

54. Unless restrained by its charter, a railroad

corporation may make contracts with connecting

carriers for through transportation over their

routes, such contracts being made with a bona

flde purpose to regulate traffic in a reasonable

and Just manner.—Stewart v. Erie & Western

Transp. Co., 17 Minn. 372, (Gil. 348.)

55. Where a contract Is made between a rail

road coirpany and a connecting lake transporta

tion company, with the bona Jldc purpose of reg

ulating through traffic ia a reasonable and just

manner, to their mutual advantage, the recoipts

to be divided between them in a fixed proportion,

each engaging to use its best endeavors to throw

its through traffic into the hands of the other, and

agreeing to pay a fixed sum for each passenger

and each ton of freight carried over its line and

not delivered to the other, the questions whether

such contract is ultra vires as to the railroad

company, and whether it creates a monopoly,

depend upon the reasonableness of the regula

tion, which can only be determined by its prac

tical working; and hence those questions are ques

tions of fact, or at least of mixed fact and law,

which the court caunot decide on a motion for

Judgment on the pleadings.—Stewart v. Erie &

Western Transp. Co., 17 Minn. 872, (Gil. 348 )

Contract of shipment.

56. A contract for the shipment of live-stock was

made by using a printed blank. Following an ac

knowledgment of the receipt of the stock by the

carrier were the printed words, "To be delivered

at * " *, " and here was inserted in writing the

words, "Consigned to T., B. & Co., Chicago, 111."

The further agreement was expressed that, where

stock should pass over more than one road to reach

its destination, the company upon whose road any

damage should occur should alone be liable there

for. Held, that this was not an agreement on the

part of the canier to transport the stock to Chicago,

if in fact its line of transportation did not extend

to that point.—Ortt v. Minneapolis & St. L. Ry. Co.,

(Minn.) 31 N. W. 519.

86 Minn. 896.

Liability for loss or injury.

57. Where goods are delivered to a carrier for

transportation beyond the terminus of his vouce,

between which terminus and the destination of

such goods there are connecting lines of trans

portation, the intermediate carriers are bound to

convey the same to the end of their line, there

deliver the same to the next carrier, and, in the

absence of special agreement or custom, such

currier is not relieved from his liability as insur

er by simply unloading thorn at the end of the

route, and storing them in a warehouse without

delivery or notice to the next carrier.—Irish v.

Milwaukee & St. P. Ry. Co., 19 Minn. 376, (Gil.

823.)

58. A carrier who has no business connection

with another line, but receives goods to bo car

ried beyond Its own line, receiving pay only for

transportation over its own route, is not, In the

absence of spocial contract, liable for loss occur

ring beyond its own line; but such carrier does

not, by carrying goods to the end of its route

and storing them in its warehouse without deliv

ery or attempt to deliver to the next carrier, re

lease itself from liability as carrier.—Lawrem-e

v. Winona & St. P. R. Co., 15 Minn. 890, (Gil.

313.)

59. Defendant's railroad was completed only

to W., but arrangements were made with one P.

by which he was to carry all goods beyond that

point, going to M., and not otherwise consigned

or directed ; P. not to charge above a certain

price, and to look to consignees for his charges,

the only interest defendant having in the ar

rangement being to thereby increaso its freight

business. Goods wero carried to W. and stored

without charge, and as often as a load accumu

lated wero to be carried forward by P., who bad

no regular time for his trips. While so stored

in the warehouse, waiting for a load to accumu

late, certain goods, going to M., were destroyed

by fire. Held, that P. was an independent car

rier, defendant an intermediate carrier, and that

its liability as common carrier had not termi

nated by the storage.—Lawrence v. Winona &

St. P. R. Co., 15 Minn. 390, (Gil. 813.)

60. A railroad company receiving goods to be

transported over several lines of road is not re

sponsible for the negligence of other carriers be

yond its own terminus, unless it has contracted to

transport the property beyond its own lino. Receiv

ing goods marked for a place beyond its own ter

minus does not import an agreement to carry to tho

destination named.—Ortt v. Minneapolis & St. L.

Ry. Co., (Minn.) 31 N. W. 519*

36 Minn. 396.

61. Whore goods are delivered, to be trans

ported over a lino composed of several different

carriers, it will, in the absonce of anything to

the contrary, be presumed that they reached the

last carrier in the same condition in which they

were delivered tothe first.—Shriver v. Sioux City

& St. P. R. Co., 24 Minn. 500.

62. Tho rulo that, where goods have been

transported by several successive carriers, and

it appears that they wore in good condition when

delivered to the first carrier, tho Jury may pro

sumo, in the absenco of evidence to the contrary,

that the goods reached the hands of the last car

rier in the same condition as when delivered to

the first carrier in the line, is not modified or

changed by the fact that the last carrier trans

ported the goods over its line in the same car in

which it received them, instead of transferring

them.—Leo v. St. Paul, M. & M. Ry. Co., 15 N.

W. 872, 30 Minn. 438.

68. In an action to recover for the deterioration

in value caused by delays, under a complaint alleg

ing a special contract by the defendant to carry to

Chicago, and a breach of the contract, and an an

swer containing a general denial, the defendant

may prove that the injury complained of acorued

after tho property had passed beyond the defend

ant's termmus onto another line.—Ortt v. Minne

apolis & St. L. Rv. Co. (Minn.) 31 N. W. 519.
36 Minn. 396.
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t. Freight and Lien.

Partial performance.

64. A common carrier, who receives goods

for delivery at a certain place, and who trans

fers them to another for transportation, acquires

no lien for his partial performance of the con

tract.—Bass v. Upton, 1 Minn. 408, (Gil. 292.)

III. Carriers of Passengers.

a. Contract of CarrUtge.

Tickets.

65. Plaintiff purchased from defendant rail

road compauy a ticket for a trip from A. to S.

and return. The railroad between those points

was used by defendant and another company,

each operating its own trains, and plaintiff's

ticket was good on a train of either company.

On his return he entered a train of tho other

company, which ran only to M., a point interme

diate between S. and A. The conductor of this

train accepted the "return" part of his ticket,

punched it, and returned it to him. Held, that

plaintiff had no right to complete his journey to

A. on the same ticket on a train of defendant. —

Wyman v. Northern Pao. R. Co., 25 N. W. 849,

84 Minn. 210.

66. A round-trip excursion ticket used by the

purchaser in going to the station named therein,

and then sold and transferred, no restrictions ap

pearing on the ticket, is valid in the hands of the

holder, and entitles him to a return passage, sub

ject to the prescribed limitations as to time. etc.

-C.irston v. Northern Tnc. R. Co.. 4" X. W. 4f»,

44 Minn. 454; Hoffman v. Same, 47 N. W. 312,

45 Minn. 53.

Free carriage.

67. G. and wife conveyed to defendant certain

land for tho purpose of its railway, and in consid

eration defendant agreed to "carry" said G. and

wife, and any of their children, " free of charge " in

its passenger cars. Held, that one of such children

was himself entitled to be carried free of charge.

—Grimes v. Minneapolis, L. & M. Ry. Co., (Minn.)

S3 N. W. 3a
87 Minn. 66.

68- As a reasonable regulation to prevent im

position, defendant might very properly have pro

vided plaintiff with a pass, and required him to ex

hibit it to conductors ; but if defendant issued no

passes, then it was its duty to inform the conduct
ors of plaintiffs rights, and instruct them to re

gard them.—Grimrs v. Minneapolis, L. & M.

Ry. Co., 33 X. \V. 33, 37 Minn. 00.

Charging extra fares on trains.

69. A railroad company may charge more as

fare to those paying on the train than it charges
for tickets purchased before enterinsr the train.

—On Lanrans v. First Piv. St. P. & P. R. Co.,

15 Minn. 40. (Oil. 20:) State v. Huufc'erford, 38

X. W. 028. 39 Minn. 0.

70. A passenger who fails to procure a ticket

before entering the cars of a railway is, in the

absence of qualifying circumstances, liable to

pay the increased rate charged by the company

where payment is made on the cars, and, upon

his refusal to pay, may be ejected from tho train;

the company using only such reasonable force as

is necessary for that purpose.—Du Laurans v.

First Div. St. P. & P. K. Co., 15 Minn. 49,

(Gil. 29.)

71. To justify tho expulsion of a passenger on a

railroad train, who retuses to pay the difference

between the price of a ticket to his destination

and the rate charged where no ticket is pur

chased, the company must afford the passenger

a reasonable and proper opportunity to purchase

tickets, and avoid the discrimination.—Du Lau-

rans v. First Div. St. P. & P. K. Co., 15 Minn.

49, (Gil. 29.)

72. The condition attached to a right of a rail

road to charge more fare to those raying on a

train than to those buying tickets, that the com

pany shall give to persons desiring to travel a

reasonable opportunity to purchase tickets, does

not require it to keep its ticket office opeu within

such time, before tho departure of the train, that

a person cannot procure a ticket and get upon the

train before it begins to move.—State r. Hun-

gerford, 38 N. W. 028, 39 Minn. 0.

78. What is a reasonable time before the de

parture of trains for a ticket office at a railway

station to be kept open in order to afford passen>

gers an opportunity to purchase tickets is a ques

tion for the Jury, under instructions from" the

court.—Du Laurans v. First Div. St. P. & P. R.

Co., 15 Minn. 49, (Gil. 29.)

74. The fact that a ticket office at a railway

station is closed creates no presumption of law

or fact that a regulation of the company to sell

tickets for less than the fare charged on board

tho cars has been with lrawn.—Du Laurans v.

First Div. St. P. & P. R. Co., 15 Minn. 49, (Gil.

29.)

Restriction to particular trains.

75. A railroad mileage ticket had indorsed up

on it an express condition that it should not be

good for passage on freight trains, and the pur

chaser assented to such condition in writing.

Held, that the issue of an advertisement by the

railroad company that passengers "with tickets"

might ride on certain freight trains did not en

title the purchaser of such mileage ticket to rido

on one of such freight trains. —Dunlap v. North

ern Pac. R. Co., 2S N. W. 240, 35 Minn. 203.

Restraining ticket buyer from entering

train.

76. Where a person attempts to pass through

the gate of a union depot company in violation

of a rule of tho company requiring all persons to

show their ticketj before passing through the gate

to board a train, the gate-keeper may seize him,

using no more force than is necessary, and make

him show his ticket, even though he has succeeded

in passing the gate.—Dickerman v. St. Paul Union

Depot Co., (Minn.) 46 N. W. 907.

44 Minn. 433.

77. Where a person has passed tho gate of a

union depot company with the intention of board

ing a moving train, in violation of a rule of the

company forbidding any one to board a train on its
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premises while in motion, the gate-keeper may

s^ize hold of and detain him, to prevent the viola

tion of such rule, if he use no more force than is

necessary —Dickerman v. St. Paul Union Depot

Co., (Minn.) 46 N. W. 907.

44 Minn. 433.

Accommodations on train.

78. Plaintiff desiring to go to W., entered ono

of defendant's regular passenger trains about to

start for that place. Before he learned that he

could get no seat, the train was going at a high

rate of speed. He asked the conductor to provido

him a seat, but the hitter refused. On his faro

being demanded, plaintiff offen d to pay it if a seat

were provided him, but not otherwise. Held, that

plaintiff had a right so to refuse, and did not there
by bfcnrae a trespasser.—Harden bererh v. St. Paul,

M. & M. Ry. Co., 38 N. W. C25, 39 Minn. 3.

b. Injuries to Passengers.

To whom liable as passengers—In gen

eral.

79. Plaintiff had hailed a street-car, and the

car had stopped for the purpose of enabling him

to take passage, and while ho was in the act of

boarding it he was injured by another car, ap

proaching it from behind. Held, that even

though he was not actually on the platform of

the car, but was only in the act of carefully and

prudently attempting to step upon the platform,

he was to bo regarded as a passenger. —Smith v.

St. Paul City Ky. Co., 18 N. W. 827, 32 Minn. 1.

80. Where a passenger is invited to enter a

street-car by the conductor in responso to his

signal to stop, and the car has stopped, or, in the

act of stopping, is moving very slowly, and, while

he is in the act of getting on it in a careful and

prudent manner, the car is suddenly started,

throwing him off and injuring him, the street

car company is liable.— Sahluaard v. St. Paul

City Ry. Co., (Minn.) 51 N. W. 111.

81. A laborer employed, although not bv tho

railway company, in loading freight-cars, and per

mitted by the conductor to ride on such cars, al

though the train is not a passenger train, is not

a trespasser, so as to be barred of a recovery for

injuries received by him while so riding, caused

by the negligence of employes of the railway

company; at least, where it is not shown that

the conductor exceeded his authority in permit-

tine such laborer to ride on the train.—Gradin

v. J3t. Paul & D. Ry. Co., 14 N. W. 881, 30 Minn.

82. If one knowingly Induces the conductor of

a railway train to violate a rule of the company

and carry him without charge, he is guilty of a

fraud on the company, and cannot claim the rights

of a passenger in a suit for injuries received while

on the train.—McVeetv v. St. Paul, M. & M. Ry.

Co., (Minn.) 47 N. W. 809.

45 Minn. 268.

83. Plaintiff having entered the wrong train of

cars as a passenger, the conductor stopped the

train, not at a station, in order that he might

get off and walk along the track to a train pointed

out by the conductor which would carry him to

his destination. Held that, the conduct of the

passenger in availing himself of this opportunity

being voluntary, he ceased to be a passenger

after leaving the train, and was not entitled to

recover for injuries sustained by falling into a

cattle guard on the track.—Finnegan v. Chicago,

St. P., M. & O. Ry. Co., (Minn.) 51 N. W. 122.

Persons accompanying live-stock

shipped.

84. Plaintiff delivered live-stock to defendant

railroad company for transportation to S., under

a contract which provided that plaintiff should

load and unload the stock, feed, water, and attend

the stock at his own expense and risk, and keep

the same securely fastened. The car containing

the stock arrived at S. in the night, and was

placed on a side track, and plaintiff, after an ab

sence of a few minutes, returned to the car and

laid down. Held that, although plaintiff had

ceased to be a passenger, yet if a prudent atten

tion to the stock required him to remain in the car,

—and of this the jury was to be the judge,—de

fendant was bound to exercise care to avoid injur

ing plaintiff while he was so in the car.—Orcutt v.

Northern Pac. R. Co., (Minn.) 47 N. W. 1008.

4i> Minn. 368.

85. Where a party having the care of stock in a

freight-car in the train on which he is a passenger,

requiring his attention, attempts to enter the car

with the sanction of tho conductor, and under his

assurance that it would be safe, and that he would

have ample time to do so before the train moved,

and is injured by the sudden and unexpec ted move

ment of the train while in the act of entering the

car, the companv is liable to him in damages.—

Olson v. St. Paui & D. R. Co., (Minn.) 48 N. W. 445.

45 Minn. 536.

Limiting liability.

86. A common carrier of passengers cannot

limit its liability for negligence by contract,

though the passenger bj carried gratuitously,

but is bound to exercise the same care as to all.

—Jacobus v. St. Paul & C. Ry. Co., 20 Minn. 125,

(Gil. 110.)

87. An express contract, limiting the liability

of a carrier for injury to a passenger by negli

gence of tho carrier or its agents, upon condition

that the passenger shall t>> carried gratuitously,

is void.—Jacobus v. St Paul & C. Ry. Co., 20

Minn. 125, (Gil. 110.)

88. Plaintiff, a telegraph repairer, was riding

upon defendant's train, upon a pass granted on

condition that in using the same he snould as

sume all risks of accidents, and that the defend

ant should not be held liable for negligence of

its agents. He was permitted to ride in the bag

gage-car, and by reason of being in such place

was injured through negligence of the company's

employes. Held, that defendant was not re

lieved from liability by the condition on the

pass.—Jacobus v. St. Paul & C. Ry. Co., 20 Minn.

125, (Gil. 110.)

Joint liability of carriers.

89. Two railroad com[, ..uiefl maybe sued jointly

for injuries received by a passenger in an acci

dent caused bv the negligence of the servants of
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both companies.—Flaherty v. Northern Pao. Ky.

Co., (Minn.) 40 N. W. 160.

39 Minn. 828.

Liability of depot company.
90. From the complaint and a stipulation by

consent considered with it, it appeared that the de

fendant corporation was organized for the purpose

of furnishing depot and station-house accommoda

tions at the city of St. Paul for the use of such

railway corporations as enter into contract with

it; that it leased a room in its depot building to a

tenant, who therein carried on the business of

storing parcels for travelers : that Dlaintiff arrived

•t said depot by rail, as a passenger, and proceeded

to said room for the purpose of temporarily storing

his valise, and was there willfully and maliciously

assaulted and beaten by an employe of defendant's

tenant. It was further charged that this employe

was a man of savage and vicious propensities, who

had frequently, during the six years of his employ

ment there, attacked and beaten persons lawfully

upon the premises, and that all of this was weil

known to defendant corporation on the day of the

attack upon the plaintiff. Held, that the com

plaint, in connection with the stipulation, stated a

good cause of action.—Dean v. St. Paul Union De

pot Co., (Minn.) 43 N. W. 54.
41 Minn. 860.

Injuries at stations.

91. In an action against a railway company for

injuries received by plaintiff from a fall from

the platform of defendant's station while attempt

ing to board a passenger train at night, it ap

peared that the only light on the platform was

what passed through the windows of the station

from two kerosene lamps within, and through the

car windows from three sperm candles in the

car, and that this only imperfectly lighted a

small part of the platform. Held, that this was

sufficient to Justify the jury in finding that de

fendant was negligent in not properly lighting

the platform.—Bucnemann v. St. Paul, M. & M.

By. Co., 20 N. W. 379, 32 Minn. 390.

92. Defendant, in its answer and on the trial,

having justified the action of its employe in seiz

ing plaintiff, in order to prevent him from board

ing a train, exclusively upon the ground that

such action was taken for plaintiff's safety, in

view of the facts that he was intoxicated, and

that the train was already in motion, the court

properly refused to instruct the jury that defend

ant had a right to exclude plaintiff from the

train on the ground that he was an unfit passen

ger because of his intoxication, as not being ap

plicable to the issues tendered by the answer.—

Harrold v. Winona & St. P. R. Co., (Minn.) 49

N. W. 3S9.
47 Minn. 17.

Injuries while in transit.

93. in an action against a carrier for injuries

to a passenger, proof that tho injury was caused

by the defective condition of any of the machin

ery or appliances used in carrying the passeuger

makes a prima facie case of negligence on the

pirt of defendant. —Wilson v. Morthern Pac. R.

Co., 3 N. W. 333, 26 Minn. 278.

94. Where a passenger is injured from any

which the carrier ought to control,- such as

a collision oetween its cars, a presumption of

negligence on the carrier's part arises, and the

burden is on it to exonerate itself by showing

that the injury occurred from causes beyond its

control.—Smith v. St. Paul City Ry. Co., 18 N.

W. 827, 32 Minn. 1.

95. In an action against a railroad company for

Injuries received by a passenger on one of its

trains by reason of the car in which ho was riding

being derailed, the evidence for defendant tend

ed to show that the road-bed, track, and cars

were well built and in good condition, and that

the train was properly managed: the circum

stances of its management and or the accident

being shown. Held, that this was sufficient, as

against the presumption of negligence on the part

of defendant, to require the submission of the

question of Its negligenco to the jury, although

the real cause of the accident was not shown.—

Eldridge v. Minneapolis & St. L. Ry. Co., 20 N.

W. 151, 82 Minn. 253.

96. Plaintiff was injured while a passenger on a

mixed way freight and passenger accommodation

train. The train parted, and the rear part ran in

to the front part, which had stopped at a water-

tank, the engineer being unaware of the break,

there being no bell-rope on tho train. The evi

dence showed that the train carried way-freight

cars, which were taken on and left at different

stations. There was evidence that bell-ropes are

used on through freight or mixed accommodation

trains; but defendant's employes testified that

they had never known of a rope being used on a

way freight or mixed train; that they had tried to

use a rope on such a train, and had found it im

practicable. Held, that there was no evidence

showing that defendant was negligent in not hav

ing a bell-rope on the train; and that the court

should have granted defendant's request to charge

the jury "that on the evidence they could not find

the defendant ought to have a bell-rope on the

train. "—Oviatt v. Dakota Cent. Ry. Co., (Minn.) 45

N. W. 436.
43 Minn. 300.

Management of street-cars.

97. The question of negligence in the manage

ment of a street-car on approaching an obstacle

which might graze or come in such close proxim

ity to a car as to be dangerous is a Question for

the jury, even where the action is for an injury

to the hand and arm of a passenger outside the

window of the car; as a temporary exposure of

the hand or limb beyond the limits of the car

might be caused by a jolt of the car, or by some

justifiable reason.—Dahlberg v. Minneapolis St

Ry. Co., 21 N. W. 545. 82 Minn. 404.

98. In an action against a street railway com

pany for injuries received by a passenger from a

collision between defendant's cars, the bare fact

that the collision was occasioned by the team at

tached to one of the cars running away through

fright at a storm, does not, of itself, imply that

the accident was inevitable, nor is it alone suffi

cient to rebut plaintiff's prima facie case, or to

cast upon him the burden of proving specific neg

ligence or mismanagement.—Smith v. St. Paul

City Ry. Co., 18 N. W. 827, 82 Minn. 1.

99. An instruction to tho jury that a street-rail

way company, as respects precautions for the safe
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ty of passengers, is bound to exercise the greatest

care and foresight in the construction and opera

tion of a cable line, states the correct rule.— Wat

son v. St. Paul City Ky. Co., (Minn.) 43 N. W. 904.

42 Minn. 46.

100. In an action against a street cable railroad

company for personal injuries sustained by a pas

senger, itwas shown that the accident causing the

injury resulted from the gripman's losing control

of the car in going down a steep hill, so that it

was upset. There was evidence that on the previ

ous trip made by this «ar a new die had been put

on the grip, and had worked loose; that before the

car left the power-house on the trip on which the

accident happened, the defect in the grip was

known, and an attempt made to remedy it, which

was necessary, in order that the grip might be

made to grasp the cable and restrain the car in go

ing down hill. There was evidence that before

the hill was reached, and while on a more gradu: 1

slope, the car commenced to go at an unusual anu

increasing speed, and that when it passed the brow

of the hill it started down with apparently unre

strained velocity, which increased as it descended,

and that the efforts of the gripman to check the

speed were without apparent effect. Held, that

the jury were warranted in rinding that defendant

was negligent.—Bishop v. St Paul City By. Co.,

(Minn.) 50 H. W. 927.

Passengers in coach crossing ferry.

101. Defendants were common carriers of pas

sengers, running a stage line over a route which

crossed a river on a ferry; defendants paying the

ferriage for coach and passengers. Held that, as

between defendants and a passenger who had en

gaged passage over the entire stage route, the fer

ry-man was the employe and agent of the carriers,

and they were liable to such passenger for the acts

or omissions of the ferry-man, as for those of any

other employe or agent.—McLean v. Burbank, 11

Minn. 377, (Gil. 189;) Id., 12 Minn. 530, (OIL 438.)

102. A passenger in defendants' stage-coach was

drowned by the coach falling into a river, at night,

from a ferry-boat used to carry the coach over the

river. Held that, the passage over the ferry be

ing attended with more than ordinary danger,

failure to have lights on the coach, and neglect to

warn the passengers of the approach to the ferry,

so that they might have got out or might have

been apprised of the danger, were evidence of

negligence on defendants' part McLean v. Bur-

bank, 11 Minn. 277, (Oil. 189.)

103. While a stage-coach owned by defendants,

who were common carriers of passengers, was

being driven on a ferry-boat employed by defend

ants to ferry their stages over a river, the hind

wheels, striking the boat, pushed it out into the

water, the coach became uncoupled and fell into

the water, and a passenger inside it was drowned.

Held that, in an action against defendants for

causing his death, the burden was on defendants

to exonerate themselves bv proof of diligeuce.—

McLean v. Burbank, 11 Minn. 277, (Gil. ltSit.)

104. Plaintiff's intestate, a passenger on defend

ant's stage-coach, was drowned by the coach being

precipitated into a river while attempting to

board a ferry-boat en route, caused by negligence

on the part of the ferry-man in fastening the boat

to the shore. Held that, as defendant was liable

for such negligence, it was immaterial that the

driver of the coach did all in his power to save

the passengers, and that they would have been

saved had the ferry-man acted with discretion

after the accident, as it does not tend to excuse the

original wrong.—McLean v. Burbank, 12 Minn.

530, (Gil. 488.)

Setting down passengers.

105. It Is negligent and unwarrantable conduct

on the part of a conductor in charge of a train to

notify or advise a passenger to leave the train

while in motion, under circumstances likely to ex-

Sose him to accident or injury.—Jones v. Chicago,

[. & St. P. K. Co., (Minn.) 43 N. W. 1114.

42 Minn. 1S3.

100. A railroad train, stopping at a station, went

oeyond the station platform, so that passengers

alighting were compelled either to jump three or

four feet to the ground, or descend by stepping on

the link connecting the passenger-car aud a box

car. Some of the passengers got off, but another,

stepping on the link for that purpose, had her foot

crushed between the bumpers by the train back

ing. In an action against the railroad company

for the injury, there was evidence that the con

ductor, who had got off the train, was taking

plaintiff's goods out of the box-car before she

alighted, but Ibis was denied by him; and there was

also a conflict of testimony as to whether the bull

was rung or the whistle blown before backing the

train. Held, that there was sufficient evidence of

negligence to sustain a verdict for plaintiff.—

Johnson v. Winona & St. P. K. Co., 11 Minn. 29i

(Gil. 204.)

107. In an action against a railroad company for

injuries sustained by plaintiff, a woman 67 years

old, while alighting from defendant's train, it

being alleged by plaintiff that the train did not

stop long enough for her to alight with safety,

the court properly charged that it is the duty of

railroad companies "to have safe and convenient

platforms or landing places for the convenience

of passengers, and to stop long enough to give

passengers time to leave the train in safety.

This rule does not require them to wait an unusual

time to enable sick or disabled persons to get off,

unless they have notice or knowledge of the con

dition of such persons; but if there is such a

passenger, and his condition is known to them,

they are required to allow a reasonable time for

Buch persons to safelv reach the platform. "—

Keller v. Sioux City & St. P. R. Co., 6 N. W.

480, 27 Minn. 178.

108. A complaint alleged that, plaintiff being a

passenger on defendant's railroad, by the negli

gence of defendant the car on which plaintiff

was, ran off the track with great force and vio

lence, and that plaintiff was thereby grievously

injured, specifying particular injuries. Held

that, under these allegations, any injury to plain

tiff's person or health of which the derailment

was the proximate cause might be shown ; that

if plaintiff was injured while alarmed by the

peril apparently occasioned theroby, but acting

as a person of ordinary prudence would under

like circumstances, in endeavoring to escape, and

while on the platform of the car, jumping or

falling off, or being jolted off by the car's mo

tion, or pushed or crowded off by fellow-passen
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pors. any injury occasioned by her fright, or by

her striking the ground, would be directly trace

able to the derailment, and that it was not

necessary that the complaint should allege the

fright, and the manner in which she was brought

to the ground.—Smith v. St. Paul, M. & M. Ry.

Co., 14 N. W. 797, 30 Minn. 109.

109. Acomplaintwhiehallegesthatwhile plain

tiff was lawfully entering defendant's coach as

a passenger one of defendant's employes vio

lently jerked him oft the car, so as to cause him

to fall between the moving cars and the station

platform, whereby he received serious personal

injury, states a cause of action, consisting of an

jnlawful assault, directly causing the injuries

complained of.—Harrold v. Winona & St. P. H,

Co., iMinn.) 49 N. W. 3S9.
47 Minn. 17.

Assault by trainman.

110. Evidence that a passenger was assaulted
by one who was acting as a orakemau is sufficient

to support a finding that he was so acting by the

authority of those who were authorized by the

company to assign brakemen to duly on that train

—Conger v. St. Paul, M. & M Ry. Co., (Minn.) 47

N. W. 788.

45 Minn. 207.

Assault by fellow-passenger.

111. A railroad company is not liable to a pas

senger for injuries received from an unexpected

assault by another passenger, when the conductor

interferes and separates the parties as promptly as

possible.—Mullan v. Wisconsin Cent. R. Co.,

(Minn.) 49 N. W. 249.
46 Minn. 474.

Action—Pleading.

112. A complaint in an action to recover for a

death by drowning while a passenger in defend

ant's stage-coach alleged that "said defendants,

and their said agents and servants, who had the

charge and control of said coach, by their own

gross carelessness, etc., drove, and allowed such

coach to be driven, out of the highway and usual

road, and suffered the same, through like gross

negligence, etc.. to run into and become submerged

in the Mississippi river." Held, the allegations

were sufficient to include a ferry company and the

ferry-man, whose duty it was to transport the

coach over the river, and who directed the driver

to drive on the boat, and their acts and omissions.

—McLean v. Burbauk, 12 Minn. 530, (Gil. 438.)

Evidence.
113. In an action by a passenger for Injuries

arising from the explosion of a steam-boat boiler,

caused by negligence of the engineer, the defend

ant may, for the purpose of reducing the amount

of punitive damages only, show that the engineer,

though not licensed as such under United States

statute-, was. nevertheless, skillful aud compe

tent. -Fay v. Davidson, 13 Minn. 523, (Gil. 491.)

Instructions.

114. Since common carriers are bound to exercise

the greatest care and foresight for the safety of

their passengers, an instruction that they are lia

ble only for want of such care and diligence as is

characteristic of cautious persons is erroneous.—

McLean v. Burbank, 11 Minn. 277, (GiL 189.)

c. Contributory Negligence of Passengers.

Degree of care required.

115. The negligence of a passenger will not ex

empt a carrier from liability for injury to him by

negligence of the carrier, unless such negligence

directly contribute to the injury, as a proximate

cause thereof.— Jacobus v. St. Paul & C. Ry.

Co., 20 Minn. 125, (Gil. 110.)

116. In an action by a passenger for injuries re

ceived by the alleged negligence of a common

carrier, the court instructed the jury, on the

question of contributory negligence, J,hat plaintiff

was bound to exercise ordinary prudence only,

while defendant's cbligation involved the strict

rule of liability imposed upon carriers. Held,

that this was proper.—Smith v. St. Paul City

Ry. Co.. 18 N. W. 827, 32 Minn. 1.

At stations.

117. Plaintiff, being about to enter defendant's

passenger train at night, the platform at which

the train had stopped to receive passengers be

ing only imperfectly lighted, preferring to ride in

therearcarof the train, and thinking tnere might

be one behind the car which stood opposite the

waiting-room, walked towards the rear to see if

there was another car, and, seeing that therowaa

noue, was iu the act of turning arouna, when he

fell off the platform upon the ground, and was

injured. Held, that contributory negligence on

his part was not so clearly shown as to justify the

court in holding him guilty thereof, as a matter

of law, against the verdicts of two juries at suc

cessive trials and the opinion of the trial judge,

who refused to set aside the last verdict.—Bug*

nemnnn v. St Paul. M. & 31. Ry. Co., 20 N. W.

379, 32 Minn. 390.

Boarding cars.

118. A tram going south, on which plaintiff was

a passenger, was side-tracked at a station to per

mit a north-bound train to pass on the main track.

The conductor of plaintiff's train remarked, in hia

hearing, that they would have to wait for the

north-bound train some 20 or 311 minutes, and that

there would be time to go to the village near by.

Plaintiff went to the village, and on his return,

after an absence of about 15 minutes, hearing the

conductor cry "All aboard, " started on a run for his

train, and in crossing the main track was struck

by the north-bound train. Plaintiff neither looked

nor listened for the north bound train, although

for the last 100 feet of the distance which he ran

the view in the direction of such train was unob

structed. Held, that plaintiff was guilty of negli

gence, and could not recover.—PeKay v. Chicago,

M. & St. P. Ry. Co., (Minn.) 43 N. W. 182.

41 Minn. 178.

119. It is not negligence per se for a person to get

on or off a street-car, drawn by horses, while it is

in motion.—Schacherl v. St. Paul City Ry. Co.,

(Minn.) 43 N. W. 837.

42 Minn. 43.

120. It is not negligence per se for a person to

get upon a street-car while it is moving if it is

moving at a low rate of speed, but the question

of negligence in such case is for the jury.— Suhl-

gaard v. St. Paul City Ry. Co., (Minn.) 51 N.

W. 111.
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In transit.

131. A passenger In a street-car, while in the

Bet of taking his seat, rested his hand on and

partially over the base of an open window, and

his hand was immediately strucK and he was in-

lured by upright plauks, placed in close proxim

ity to the car lor the purpose of protecting an
■excavation for a sewer. It did not appear that

plaintiff had any notice of the obstruction.

Held, that the question of contributory negli

gence on his part was for the jury.—Dahl berg v.

Minneapolis St. Ry. Co., 21 M. W. 545, 82 Minn.

401.

Biding in baggage-ear.

122. The fact that a railroad company has a rule

prohibiting passengers being in its baggage-cars

does not absolve it from the duty of care towards

passengers who are in a baggage-car, if it habitu

ally disregards the rule, and permits passengers to

ride in such cars.—Jones v. Chicago, St. P., M. &

O. Ky. Co., (Minn.) 45 N. W. 444.

43 Minn. 370.

123. The fact that a passenger on a railroad is,

^vhen injured, in a baggage-car, in which, by the

rules of the company, passengers are not permit

ted to be, is not negligence" on his part that will

defeat his recovery, unless it contributed to or ag

gravated the injury.—Jones v. Chicago, St P., M.

& O. Ry. Co., (Minn.) 45 N. W. 444.
48 Minn. 379.

Alighting from trains.

124. The act of a railroad passenger stepping on

the connecting link between two cars, in getting

an* a train, after it has stopped at a station, is not

per se negligence.—Johnson v. Winona & St. P.

R. Co., 11 Minn. 296, (Gil. 204.)

125. Where a passenger is injured while alight

ing from a moving train, but there is evidence that

he was suddenly awakened out of sleep, and direct

ed by the conductor to get off as soon as possible

to prevent being carried beyond his station, and

that he thought the train was moving slowly, it

is for the jury to say whether he was guilty of con

tributory negligence.—Jones v. Chicago, M. & St

V. R. Co., (Minn.) 43 N. W. 1114.

42 Minn. 188.

126. Where a passenger is placed, by the neg

ligence of the carrier, in a situation of treat

peril, and in his attempt to escape the danger he

does uu act which is also dangerous, and from

which injury results, he is not guilty of contrib

utory negligence, if the attempt was one which a

person acting with ordinary prudence might, un

der the same circumstances, make. —Wilson v.

Northern Pao. R. Co., 3 N. W. 333, 26 Minn. 278.

d. Ejection of Passengers.

Liability for acts of servants.

127. Where a conductor refuses to recognize a

valid ticket in the hands of the holder, and de

mands of him the regular fare, aud attempts to

eject him by force for non-payment thereof, the

company is liable in damages for the assault, and

the jury in assessing the damages may consider

in connection therewith the annoyance, vexation,

and indignity suffered by him.—Carsten v. North

ern Pac. R. CO., (Minn.) 47 N. W. 49.

44 Minn. 454.

1 23. The company is liable for the acts of its train

men in expelling a passenger.—Cain v. Minneap

olis & St L. Ry Co., (Minn.) 39 N. W. 635*

39 Minn. 297.

Retention of fare paid.

1-9- A railroad company permitted passengers to

enter their cars without purchasing tickets or

prepayment of fare. A passengjr so entering, in

good faith, to be transported to a particular

place, tendered the conductor the amount of the

ticket fare to that place, which the conductor

accepted, but demanded an additional rate, pre

scribed by regulation of the company where fare

was paid on the cars. The passenger refused pay

ment thereof, and was ejected at an intermediate

station, the fare to which was the amount paid,

and the money paid was retained by the conductor.

Held, that there was no presumption of a con

tract by the passenger to be carried to the inter

mediate station only; that retention of theamouut

tendered was to bo deemed an acceptance of same

as full fare to desired destinatiou, the expulsion

of the passenger wrongful, and the company lia

ble therefor. Bekky, J., dissenting.—Du Lau-

rans v. First Div. St. P. & P. R. Co., 15 Minn.

49, (Gil. 29.)

But compare Wardwnll v. Chicago, M. & St. P. Ky.Co..

49 N. W. 2OU.40 Minn. 614.

130. Where a person who has an opportunity to

purchase a ticket boards the train without one, and

pays the sum which the conductor demands as

fare to his destination, and the conductor after

wards discovers that this is less than the true

fare, he may within a reasonable time require

the passenger to pay the difference, and. if ho re

fuses to do so, may put him off the train. —Ward-

well v. Chicago, M. & St. P. Ry. Co., (Minn.) 49

N. W. 206.

46 Minn. 514.

181. Though the conductor receives a sum less

than the true fare to a passenger's destination,

and afterwards discovers that it is too little, his

retention of it until the train roaches the next

station is no waiver of his right to require pay

ment of the balance on penalty of ejection from

the train at such station, even if he has any au

thority to make such a waiver. Qualifying Uu

Laurans v. Railroad Co., 16 Minn. 49. —Wardwell

v. Chicago, M. & St. P. Ry. Co., (Minn.) 49 N.

W. 206.

46 Minn. 514.

182. Where a conductor ejects a passenger at an

intermediate station for refusal to pay the full

fare to his destination, he may retain out of the

sum actually paid an amount equal to the fare to

the station where the passjnger is ejected. Over

ruling Du Laurans v. Railroad Co., 15 Minn. 49.

—Wardwell v. Chicago, M. & St P. Ry. Co.,

(Minn.) 49 N. W. 206.

46 Minn. 514.

133. Such ejection is wrongful where the con

ductor puts the passenger off before he returns to

him the difference between the sum paid and the

fare he is entitled to retain, even though he re

turns it immediately after the ejection.—Ward-

well v. Chicago, M. & St. P. Ky. Co., (Minn.) 49

N. W. 206.

46 Minn. 514.
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Place of ejection.

134. A person who enters a railway train and

refuses to pay his fare when lawfully demanded

is a trespasser, not a passenger, and the carrier

is not required at common law to put him off at a

station or usual stopping place, but may expel

him at any other place, provided care is taken

not to expose him to serious injury or danger.—

Wyman v. Northern Pac. R. Co., 25 N. W. 849,

34 Minn. 210.

135. A railroad company, having the right to

bergh v. St. Paul, M. & M. Ry. Co., (Minn.) 38 N.

W. 625*

39 Minn. 3.

Action—Grounds.

136. A complaint alleged that plaintiff was a pas

senger on defendant's train, and that the agents

of defendant in charge of the train willfully, ma

liciously, forcibly and violently, and while the

train was running at. a rapid rate of speed, kicked

and ejee'ed him from the steps of the car, on the

ground, and under the cars, whereby he sustained

persona- injuries. Held, that the cause thus

pleaded was one In tort; the gravamen of the

compiling being an intentional and personal as

sault and battery; and the fact that the evidence

showed that plaintiff was a trespasser and not a

passensr?r (the wrongful assault being proved as

alleged) constituted neither a failure of proof nor

a material variance.—Mykleby v. Chicago, St. P..

IL&O. Ry. Co., (Minn.) 38 N. W. 763.
39 Minn. 54.

■ Damages.

137. In an action for unlawfully expelling apas-

senger from a railway car, there being no proof

of actual malice, the jury may, in awarding com

pensatory damages alleged in the complaint, take

into account loss of time, pain of body and mind,

and injury to the feelings of plaintiff, and award

damages in their discretion for the ill treatment

to which he was subjected. — Du Laurans v. First

Dir. St. P. & P. R. Co., 15 Minn. 49, (Gil. 29.)

138. In an action against a railroad company for

the threatened expulsion of plaintiff from its train,

where the evidence show s that the conductor was

mistaken in supposing that plaintiff's ticket was

invalid, but tliat he used no more violence to

wards him than wa3 necessary to enforce his de

mand that plaintiff should pay his fare, it is error

to instruct that if the jury found that the conduct

or refused to allow plaintiff to ride on his ticket,

when no good excuse existed therefor, they might

presume that he acted malevolently, and award

plaintiff t..<. mplary damages.—Hoffman v. North

ern Pac R. Co., (Minn.) 47 N. W. 312.

45 Minn. 53.

139. The remarks of plaintiff's fellow passengers

after tne threatened expulsion are no part of the

transaction, and evidence of liiem is inadmissible

to show the shame and mortification that plaintiff

was made to suffer.—Hoffman v. Northern Pac. R.

Co., (Minn.) 47 N. W. 812.

45 Minn. 53.

140. The fnct that the passenger was com

pelled to borrow money to pay fare illegally ex

acted is too remote to afford a basis for the as

sessment of damages In such action.—Hoff

man v. Northern Pac. R. Co., 47 N. W. 312, 45

Minn. 53.

141. in an action against a railroad company by

a passenger for wrongful eviction from a train,

it appeared that defendant'3 rules required every

passenger to procure a ticket before entering the

cars, or, in default thereof, the conductor to col

lect an additional sum of 25 cents, and issue a re

bate certificate therefor. Plaintiff failed to pro

cure a ticket because of the ticket agent's ab

sence from the depot, and, on his refusal to pay

the additional sum demanded by the conductc.,

was required to leave the train at the first sta

tion, which he did ' but no actual force or in

sulting language was used, and no personal in

jury suffered. Held, that the damages should be

compensatory onlv, and that a verdict for *500

was excessive.—Finch v. Northern Pao. R. Co.,

(Minn.) 49 N. W. 329.
47 Minn. 86.

142. Where a passenger on a railway train,

who holda a ticket entitling him to ride, is wrong

fully expelled from the train by the conductor

before reaching his destination, the indignity of

being expelled, and injury to health caused by

exposure to the weather, if the proximate and

natural consequence of the expulsion, aro prop

er elements of compensatory damages.—Serwe v.

Northern Pac. R. Co., (Minn.) 50 N. W. 1021.

e. Passengers' Effects.

What constitutes.

143. A carrier of passengers for hire Is not lia

ble, at least in the absence of negligence, to a-

passenger for the loss of a valise, the property of

a passenger, delivered to the carrier by hira as

baggage, but containing merchandise not his per

sonal baggage, if the carrier had no notice of the

nature of its contents. The carrier is not bound

to inquire as to the contents of such au article

delivered as baggage by a passenger.—Haines v.

Cnicago, St. P., M. & O. R. Co., 12 N. W. 447,

29 Minn. 160.

Liability for loss.

144. Where a railroad company's trains, by an

arrangement with a depot company, regularly

enter and depart from the depot of the latter,

which is also intrusted with the business of hand

ling and checking the bncgage of the railroad's

passengers, and furnished by it with checks,

such company must be deemed the agent of the

railroad company in respect to such business.—

Ahlbeck v. St. Paul, M. & M. Ry. Co., 40 N.

W. 304, 30 Minn. 424.

145. A carrier is liable for the personal baggage

of a passenger delivered to and received by it sole

ly for transportation, and not for storage, although

for the convenience of the carrier the passenger

consents to delay in the transportation ind it is

put in the baggage-room and destroyed by flro the

day after the delivery.—Shaw v. Northern Pao. R.

Co., (Minn.) 41 N. W. 548.
40 Minn. 144.

Evidence—Possession of check.

146. The possession of a baggage check by a

railway passenger is prima facie evidence that
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the carrier has received and is in possession of his

personal basrgage ; and where he delivers the check

to the agent of a connecting railroad company, and

receives its check in exchange, the presumption is

that the baggage is received in due course by the

latter company, and it is responsible therefor.—

Ahlbeck v. Si Paul, M. & M. Ry. Co., 40 N.

W. 364, 39 Minn. 424.

Carrying Weapons.

Assault while armed with dangerous weapon, see

Assault and Battery, 12-18.

CASE AND BILL. OF EXCEP

TIONS.

Service of proposed case, see Practice in Civil

Cases, 61.

Settlement.

1. Where a cause Is tried by a referee or the

court without a Jury, the time within which to

make and prepare a case on appeal commences

to run from the time of filing the decision. Mor

rison v. March, 4 Minn. 422, (Gil. 325,) distin

guished.—Irvine v. Myers, 6 Minn. 558, (Oil. 894.)

2. A party Is not entitled to have a case or bill

of exceptions settled and allowed as a basis for a

motion for a new trial, after the time to appeal

from a final judgment, duly perfected and entered

in the same action, has expired.—Richardson v.

Rogers, (Minn.) 35 N. W. 270.

87 Minn. 461.

8. The time within which a motion, under an

order to show cause why a proposed case should

Dot bo settled, shall be heard, is within tbc rea

sonable discretion of the Judge. — Phoenix v.

Gardner, 13 Minn. 294, (Gil. 272.)

4. An order to show cause why a proposed

case should not be settled, made before the ex

piration of the time allowed by statute to pro

pose amendments to the case, does not deprive

the party upon whom the case is served of the

right to propose amendments thereto.—Phoenix

v. Gardner, 13 Minn. 294, (Gil. 272.)

5. After the lapse of 15 days from the service

of ameudments to a proposed case, within which

time the same w;is required by Laws Minn. 1870,

c. 74, to be presented for settlement, an order to

show cause why the case should not be settled

was granted, and on the hearing the same was

settled and signed. Held, that the effect of such

order and settlement was to grant further time for

presenting the case, as permitted bvsaid chapter,

and Gen. St 1866, c. 66, § 105, and there was no

abandonment of the case.—Cook v. Finch, 19

Minn. 407, (Gil. 850.)

6. Where, after the expiration of the time

limited by Gen. St. Minn. 1878, c. 66, § 255, for

the making of a case, no judgment having been

entered, leave to mako a case is granted by the

court, such leavo operates as an extension, as au

thorized by section 125, same chapter.—Volmer v.

Stagerman, 25 Minn. 284.

7. Failure to make and serve a proposed case

within the time limited by the court on granting

an extension of time is cured by its subsequent

allowance and settlement.—Volmer v. Stager-

man, 25 Minn. 234.

8. Under Gen. St. Minn. 1878, c. 66, { 255,

providing for the settlement of a case within

such further time beyond that specified "as may

be stipulated or granted, " waiver of delay in the

settlement of a case beyond the time specified in

the statuts may be shown by the acts and state

ments of counsel, including participation in the

making up of the case. — Abbott v. Nash, 29 N.

W. 65, 35 Minn. 451.

9. An application for leave to make and servo

a case, after the time allowed by statute there

for has expired, is addressed to the discretion of

the court, and an order denying such leave will

not be reviewed except for abuse of discretion.—

Irvine v. Myers, 6 Minn. 658, (Gil. 394.)

Contents—Exhibits.

10. The findings of the court on a trial without

a Jury become part of the record on being filed,

and need not be included in a bill of exceptions

or a case in order to be considered on appeal.—

Farnham v. Thompson, 26 N. W. 9, 34 Minn. 330.

11. It is not necessary to include in a settled

case copies of the exhibits introduced in evidence,

when it clearly appears that such exhibits were

not material for a proper determination of the con

troversy.—In re Lyons, (Minn.) 43 N. W. 563.

42 Minn. 19.

12. Documents mentioned in a bill of excep

tions, or case, as having been introduced or of-

fered in evidence, should be inserted in, attached

to, or so referred to, so as to be made a part of such

case; otherwise, if they are included in the re

turn on appeal, they will be stricken out on mo

tion.—Acker Post No. 21, G. A. R. v. Carver,

23 Minn. 567.

18. Copies of the contents of documents received,

or offered and rejected, must be inserted in or at

tached to the case settled by the judge. It is not

enough that the settled case shows documents to

have been received, or offerod and rejected, and

that the clerk sends, as part of his return, copies

which he certifies to be copies of those so received,

or offered and rejected.—Blake v. Lee, (Minn.) 38

N. W. 487.

88 Minn. 478.

Allowance and signature.

14. Where an order signed by the Judge pro

vides that a proposed case as amended shall stand

as the settled case in the action, on motion for

new trial this is sufficient as a settlement and

allowance of such case, though the case itself be

not signed.—Volmer v. Stagerman, 25 Minn. 234.

15. Under Gen. St. Minn. 1878, c. 66, § 255, pro

viding for the allowance and signature by the

trial judge of the case on which to move for a

new trial or to appeal, such allowance and sig

nature cannot be dispensed with by stipulation of

the parties.—Abrahams r. Sceehan, 7 N. W. 823,

37 Minn. 401.
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Certificate.

16. To enable the Minnesota supreme court to

consider the objection that the evidence does not

sustain the verdict, the settled case must show that

it contains all the evidence on the matter as to

which the evidence is alleged to be insufficient.

This may appear by the judge's certificate, or else

in the body of the case : and is sufficiently shown

by a certificate of the official reporter of the trial

court that the " settled case " contains all the evi

dence, which certificate is embodied in the "settled

case, " and the whole certified by the trial judge as

the case settled, upon which the motion for a new

trial may be awarded.—Colman V- Reierson, (Minn. )

30 N. W. fell.

36 Mill a. 222.

17. Where the judge's certificate to a settled

case stated that it contained all tho proceedings

had and testimony offered, but the case itself

showed that documentary evidence iutroduced be

low was absent, the judge's certificate is not

conclusive, but is to be deemed qualified by that

fact—Acker Post No. 21, G. A. R. v. Carver, 23

Minn. 607.

18. Pending an appeal from an order denying

a motion for a new trial made by defendants on

an engrossed case, settled and certified, but not

stated to contain all the evidence, the trial

judge, without notice *o plaintiff, caused to be

attached to the case nunc pro tunc a certificate

stating that the case contained all the evidence

offered, and all the proceedings at the trial.

Hi Id, that the certificate was unauthorized and

would be stricken out on plaintiffs motion.—

Dayton v. Craik, 1 N. W. 813, 2b' Minn. 133.

Attaching to judgment roll.

19. The fact that a case made and settled is at

tached to a judgment roll is sufficient evidence

that it was so attached at the request of one of the

parties, as required by Comp. St. Minn. c. 61, § 75,

and hence such case will be considered, on appeal

to the supreme court, as a part of the judgment roll.

—Teick v. Board of Com'rs of Carver County, 11

Minn. 292, (GiL 201.)

Correction.

20. Mistakes in a bill of exceptions which has

been settled by the judge cannot be corrected by

him of his own motion, and without calling in

the parties, and permitting them to he heard.—

State v. Laliyer, 4 Minn. 879, (Gil. 2S0.)

21. The authentication of a case settled by a

referee, as prescribed by statute, is conclusive

on the court, of which he is auxiliary, and it

has no power to go behind his certificate and

change the same; but if mistake in engrossment

is shown. It should be sent back to the referee

for correction.—Taylor v. Parker, IS Minn. 79,

(GU. 63.J

Cattle.

Running at large, see Animals, 3-5; Municipal

CnrporalUms, 2S.

Stock-killing cases, see Railroad Companies, 230-

281.

Cattle-Guards.

See Railroad Companies, 59-61, 243, 249.

Causing Death.

See Death by Wrongful Act.

Cemeteries.

Exemption from taxation, see Municipal Corpo

rations, 264.

Certificate.

Of acknowledgment, see Deed, 43-50; Notary

Public.

deposit, see Banks and Banking, 7-9.

election, see Elections and Voters, 33-36.

incorporation, see Corporations, 5, 6.

question of law in criminal case to supreme

court, see Criminal Laio, 143-147.

record of deed, see Deed, 73, 74.

sale for taxes, see Taxation, 209-226.

on execution, see Execution, 76-79.

on foreclosure, see Mortgages, 267-281.

satisfaction of mortgage, see Mortgages, 149.

settled case, see Case and Bill of Exceptions,

16-18.

To copy of records, see Evidence, 217-219.

deposition, see Deposition, 11-20.

tax list, see Taxation, 62.

CERTIORARI.

In condemnation proceedings, see Eminent Do

main, 227.

criminal cases, see Criminal Law, 193-197.

highway proceedings, see Highways, 47, 55.

To review assessments, see Municipal Corpora

tions. 2S3, 284.

order of probate court, see Executors and

Administrator*, 62.proceedings for collection of tax, see Taxa

tion, 78.

When it lies—Official acts.

1. A mere l«gislative act of a municipal cor

poration cannot bo reviewed directly on certio

rari—In re Wilson. 19 N. W. 7:>3, 82 Minn. 145.

2. The duty of the council of the city of St.

Paul, in canvassing the votes cast at a city elec

tion, is ministerial, and not reviewable upon a

writ of certiorari.—State v. Common Council of

City of St. Paul, 25 Minn. 106.

3. The granting of a license by a village council

to sell intoxicating liquor is not an act of a judicial

character for which a writ of certiorari will be

granted; especially at the suit of an individual

having no peculiar interest therein.—In re Holden

v. Village Council of Lambeiton, 34 N. W. 336, 87

Minn. 362.

4. The action of a board of county commission

ers, in dividing a town, and organizing a new one

out of part of its territory, is legislative and not

judicial in its nature, and will not be reviewed on

certlor<iri.—Christlieb v. Board of County Com'rs,

42 N. W. 930, 41 Minn. 142.

5. So, also, as to the action of such a board

in forming a new school-district—Lemont v.
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County Com'rs, 40 N.W. 359, 89 Minn. 385; Moode

v. Board of County Com'rs, 45 N.W. 435, 43 Minn.

312.

6. An attempted revocation by a mayor of a

license, which is unauthorized ana void, not be

ing either judicial or quant judicial, cannot be

reviewed by certiorari.—State v. Mayor of the

City of St. Paul, 25 N. W. 449, 84 Minn. 250.

When it lies—Judicial proceedings—

Existence of other remedies.

7. Certiorari will lie to review a proceeding

unknown at common law, where no appeal is pro

vided bv statute.—Tierney v. Dodge, D Minn. 106,

(GiL 158;) Faribault v. Hulctt, 10 Minn. 30, (Gil.

15.)

8. In tho absence of legislative restriction, cer

tiorari will lie to review the action of an inferior

court in a summary proceeding.—Tierney v. Dodge,

9 Minn. 100, (GiL 153.)

9. A judgment of a city Justice is reviewable

on certiorari in cases where an appeal is not al

lowed.—Tierney v. Dodge, 9 Minn. 160, (Gil. 153.)

10. The writ of certiorari will not lie where

there has been an opportunity for appeal.—State

V. Hanft, 23 N. W. 80S. 82 Minn. 403.

11. Under Act Minn. Nov. 1, 1849, § 13, giving

to the mayor of the town of St. Paul the ordinary

powers of a Justice of the peace within the cor

porate limits, and providing that an appeal may

be taken from his Judgments, his proceedings

can be reviewed only by appeal. Certiorari will

not lie, as in the case of proceedings by a Justice

of the peace.—Town of St. Paul v. The Dr.

Franklin, 1 Minn. 97, (Gil. 76.)

12. BinceComp. St. Minn. c.44,$20, and c. 59, ?§

48-46, have provided the remedy of appeal for re-

viewingthe proceedingof the courtof probate, the

supremo court will not review such proceedings by

certiorari after time for appeal has elapsed with

out that remedy being resorted to, and no sufficient

reason therefor is given.—Wood v. Myrick, 9 Minn.

149, (Gil. 139.)

18. Certiorari will not be allowed after the

expiration of the time allowed for taking an ap

peal, uuloss good reason is shown why the appeal

was not taken. Wood v. Myrick, 9 Minn. 149,

(Gii. 139,) followed. — State v. Milner, 16 Minn.

55, (Gil. 43.)

14. When Judgment Is ordered dismissing an

action, with costs, and is informally entered before

they are taxed, an order in relation to the adjust

ment of the costs may be treated as preceding and

affecting the judgment, and may bo reviewed on

appeal therefrom, and certiorari will not lie.—Fall

V. Moore, (Minn.) 48 N. W. 404.
45 Minn. 515, 517.

15. The proceedings of the municipal authori

tics of the city of St. Paul, on an assessment for

a local improvement, will not be reviewed after

Judgment on such assessment on certiorari,

though Judgment by default was entered in

such proceedings, and the owner, without any

fault of his own, was prevented from interpos

ing objections at the time of the application for

judgment; the owner being allowed by the char

ter to file objections to the judgment in the dis-

triot or common pleas court of the city.—Dous-

man v. City of St. Paul, 22 Minn. 387.

See, also. Dousman r. City of St. Panl, 28 Minn. 334.

16. Where the penalty imposed for contempt is

In punishment of the offense, there can be no ap

peal, and certiorari will lie.—State v. District

Court, (State v. Leftwich.) 42 N.W. 598, 41

Minn. 42.

17. Certiorari does not lie to review an order

In proceedings upon habeas corpus discharging

the person brought before the court, as such an

order is a final order, affecting a substantial right,

made in a special proceeding, within the meaning

of Gen. St Minn. 1878, o. 80, $ 8, allowing an ap

peal from such an order.—State v. Buckham, 13

N. W. 902, 29 Minn. 462.

18. Upon the issue of a writ of habeas corpus

from the supreme court, in the exercise of its

original jurisdiction a writ of certiorari may is

sue to the district court to bring before the su

preme court the testimony taken in the proceed

ings upon which the relator was committed and

imprisoned. The certiorari in such case is not

an appellate proceeding to review the action of

the district court, for which purpose it would bo

inadmissible, but is ancillary to the writ of

habeas corpus in tho exercise of the original

jurisdiction of the supreme court—In re Snell,

16 N. W. 692, 81 Minn. 110.

Jurisdiction.

19. Under Const. Minn. art. 6, J 2, giving the su

preme court "appellate jurisdiction in all cases,

both in law and equity," the final judgment in a

judicial proceeding is subject to review by that

court, and, if tho statute gives no other mode, cer

tiorari may issue on a tax judgment, if, on proper
application, the court below declines to certify un

der the statute.—State v. Webber," (County of

Brown v. Winona & St P. Laud Co.,) 37 N. W.

949, 38 Minn. 397.

20. Const. Minn. art. fi, § 5, gives the district
courts original jurisdiction in •■all civil cases, **

and "such appellate jurisdiction as may bo pro

scribed by law." The only appellate jurisdiction

to review Judgments of justices of the peace

given by law to the district courts is by appeal.

Held, that the district court cannot review the

Judgment of a justice on certiorari.— Goar v.

Jacobson, 1 N. W. 799, 26 Minn. 71.

Time for taking.

21. On an appeal to a justice of the peace

from the determination of a board of supervisors

laying out a cartway, the jury impaneled to try

the appeal disagreed, and were discharged. Hclti

that, the appeal remaining undetermined, a writ

of certiorari to review the proceedings before

the Justice was premature. —Grinager v. Board of

Sup'rs of the Town of Norway, 23 N. W. 174, 83

Minn. 127.

22. Certiorari to a district court will not lie be

fore judgment to review proceedings to levy and

collect special assessments for street improve

ments.—State v. District Court, (Minn.) 46 N. W.

349, 44 Minn. 244.
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Application and allowance.

23 Under Comp. St. Minn. c. 59, J 124, providing

that a part? applying for a writ of certiorari to re

move a judgment of a justice of the peace shall,

within 20 days from the rendition of the judgment,

present to a judge of a court of record an affidavit

stating that there is reasonable cause for granting

such writ, "and that the application is made in

good faith, and not for the purpose of delay, " etc.,

an affidavit which fails to state that the application

is made in good faith, and not for the purpose of

delay, is fatally defective, and as the defect goes

to the jurisdiction of the judge to allow the writ

the affidavit cannot be amended after the lapse of

the 20 days prescribed by such section.—Cunning-

bam v. La Crosse & St. P. Packet Co., 10 Minn. 299,

(Gil. 235.)

24. The allowance of a writ of certiorari by

the supreme court is a matter of discretion. —

Libby v. Town of West St. Paul, 14 Minn. 248,

(Gil. 181.)

Form of writ.

25. A writ of certiorari to the district court may
be directed to the judq-e of that court where there

is bnt one.—State v. Webber, (County of Brown

t Winona & St. P. Land Co.,) 37 N. W. 949, 38

Minn. 397.

Service.

26 Under Comp. St. Minn. c. 59, 5 130, requir

ing that a writ of certiorari issued to a justice of

the peace must be served upon him within 10

days after its allowance, the fact that a writ

was allowed March 2d, and not served until

March 17 th, is sufficient ground for its dismissal.

—Bunday v. Dunbar, 5 Minn. 444, (Gil. 862.)

Return.

27. The returnof a justice to a certiorari should

set forth the whole of the proceedings had before

him, and not simply the errors set forth in the

affidavit upon which the writ is granted, and the

district court should be guided solely by what

appears on his return.—Gervais v. Powers, 1

Minn. 45, (Gil. 30.)

38. In an action, tried by a Jury In a Justice's

court, and removed to the district court by cer

tiorari, the justice, in his return, stated his own

conclusions as to the facts, on the evidence.

Held, on appeal, that since such conclusions

were not embraced in the terms of the writ, they

should be disregarded.—Dc Rochcbrune v. South-

eimer, 12 Minn. 78, (Gil. 42.)

20. Under Comp. St. Minn. o. 69, 55 187, 130,

requiring a Justice, upon making answer to a

certiorari, to return all the testimony and pro

ceedings in the case, it will be presumed, where

nothing appears to the contrary, that his return

embodies all the testimony. A statement at the

end of the report of testimony that "the above is

all the testimony" is sufficient as a certificate, if

one were necessary. — Payson v. Everett, 13

Minn. 216, (Gil. 137.)

UintlnRoinhed in Hinda v. American Express Co., 24

Minn. U5. US.

Review.

30. In reviewing the proceedings of a Justice

upon certiorari the court is confined to the return

V.lM.DIO.—9

of the magistrate, and cannot resort to the affi

davit upon which the writ was granted.—Taylor
v. Bisscll, 1 Minn. 22.r>, (Gil. 180.)

31. Where certiorari lies to review proceed

ings, it brings before the court for revision the

record proceedings in the nature of a record, rul

ings of the inferior tribunal, and so much of the

evidence as may be necessary to a determination

of the questions involved in the case.—Minneso

ta Cent. Ry. Co. v. McXainara, 13 Minn. 508,

(Gil. 408;) City of St. Paul v. Marvin, 10 Minn.

102, (Gil. 91.)

The decision In Minnesota Cent. Ry. v. McNamarn, 13
Minn. MS, (Oil. 4GX.) In limited and distinguished in stale

v. Noonan. 24 Minn. 127.

82. On certiorari to review proceedings in Jus

tice's court, the supreme court cannot consider

fragmentary and disordered sheets containing

what may possibly have been evidence on the

'rial, not certified to by the justice, though at

tached to his return.—State v. St. Johns, (Minn.)
r<0 N. W. 200.

47 Minn. 815.

Decision.

33. An exception to a refusal to dismiss a

certiorari is not waived by afterwards arguing

the cause on the merits.—Bunday v. Dunbar, 5

Minn. 444, (Gil. 302.)

84. Where it apnea.* from the record that in

a trial before a Justice of the peace the ;ury were
guilty of gross misconduct, the district court

should, on certiorari, reverse the judgment—

Snow v. Hardy, 3 Minn. 77, (Pil. 35.)

35. Under Comp. St. Minn. c. 59, f 183, provid

ing that on certiorari to a Justice of the peace

the judge of the district court may give Judg

ment as the right of the matter may appear, etc.,

a mere error in computation may be corrected.—

Walker v. McDonald, 5 Minn. 455, (Gil. 368. )

86. Findings of fact, in atrial before a Justice

of the peace, will not be set aside on certiorari,

if there is any testimony to support them.—Do

Rochebrune v. Southeimer, 12 Minn. 78, (Gil. 42.)

Cestui que Trust.

See Trusts.

Challenge.

Of juror, see Homicide, 81; Jury, 23-40, 51.

CHAMPERTY AND MAINTE

NANCE.

Contract with attorney.

By contract between a plaintiff in an ac

tion of ejectment and his attorney therein, the

former agreed to pay the latter for his services a

certain sum if he won the cause, and nothing if

he failed to do so; and he agreed that the attorney

should receive the money from a certain rail

road company, out of the amount due him from

the railroad company for running through the

land. Held that, under Gen. St. Minn. 1878, c
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67, S 1, declaring the right of a party to agree

with an attorney or counsel for his compensa

tion to be unrestricted, and the measure and

mode of such compensation left to the agreement,

express or implied, of the parties, the agreement

was not champertous, nor otherwise illegal.—

Canty v. Latternar. 17 N. W. 386, 31 Minn. 239.

Chancery.

See Equity.

Change of Possession.

See Fraudulent Conveyances, 42-47.

Change of Venue.

See Criminal Law, 37-41 ; Venue in Civil Cases,

10-19.

Character.

Evidence of, see Criminal Law, 80-83, 101 ; Homi

cide, 62-64.

Of witness, see Witness, 77-82.

Charities.

Exemption from taxation, see Taxation, 41, 48.

Charter.

Of cities, see Municipal Corporations, 1.

corporations, see Corporation*, 1-20.

railroad companies, see Railroad Companies,

1-12.

CHATTEL MORTGAGES.

I. Nature, Requisites, and Validity, 1-45.

II. Construction and Effect 46-64.

III. Fili.no, 65-82.

IV. Lien, 83-87.

V. Release and Discharge, 88-94

VI. Foreclosure, 95-108.

VII. Redemption, 109, 110.

VIII. Fraudulent Sale ob Disposal of Prop

erty, 111-114.

See, also, Fraudulent Conveyances; Mortgages;

Pledge.

Certificate of acknowledgment, see Notary Pub

lic, 2.

Conditional sales, see Sale, 197-202.

Of exempt property, see Exemptions, 87, 88.

Right of mortgagee to sue for conversion, see Con

version of Personal Property, 10, 11.

Right to foreclose, see Constitutional Law, 97.

Sale of mortgaged goods on execution, see Sheriffs

and Constables, 21.

I. Nature, Requisites, and Validity.

What property may be mortgaged—

Crops.

1. A chattel mortgage of crops to be grown by
tha mortgagor on land owned or possessed by

him is valid.—Minnesota Linseed Oil Co. v. Ma-

ginnis, 20 N. W. 85, 32 Minn. 193; Miller v.

Chapel, (Miller v. McCormick Harvesting-Mach.

Co.,) 29 N. W. 52, 35 Minn. 399.

2. A chattel mortgage on croos to be there

after sown and raised on the land of the mort

gagor constitutes no lien on the land, and will at

tach only to such interest as the mortgagor has in

the crops when they came into being. —^Simmons

v. Anderson, 47 N. W. 52, 44 Minn. 487.

8. A mortgage in advance of a crop to be

■own and raised on the land of the mortgagor

will be treated as an executory agreement to

mortgage, and will take effect when the crop is

sown ; but the property mortgaged must be capa

ble of identification.—Walter A. Wood Mowing

& Reaping Mach. Co. v. Minneapolis & N. Ele

vator Co., (Minn.) 61 N. W. 37b.

4. In a contract for farming on shares, the

tenant contracted to deliver 10 the landlord one-

third of the crop at the machine when threshed.

Held, admitting that the entire title to the crop

was in the tenant until the division, that the

right of the landlord was assignable, and would

pass by a chattel mortgage of all his "right, ti

tle, and interest" in and to that certain crop of

wheat, etc., describing it, and that when divis

ion was made, title to such third would vest In the

mortgagee.—Potts v. Newell, 22 Minn. 561.

What constitutes.

5. By a written instrument executed by de

fendant he promised, in consideration of a cer

tain amount of flaxseed furnished him by plain

tiff, to pay plaintiff at a time fixed a certain sum

of money, to sell and deliver to plaintiff, at a

certain price below the market price, all the

crop of flaxseed raised from that furnished by

plaintiff; and, as security for the payment of the

money and delivery of the crop, he did "grant,

sell, and convey" to plaintiff his entire crop of

flaxseed raised from the seed furnished, upon

condition that, if he should pay said sum of

money and perform the contract for the delivery

of the flaxseed, the sale should be void ; and it

also provided that, should defendant dispose of

any of the flaxseed to any one but plaintiff, he

should pay plaintiff as liquidated damages there

for a certain sum per bushel for every bushel so

disposed of. Held, that tnis was a chattel mort

gage of the crop to be raised, and that it would

have the effect of a chattel mortgage also under

Oen. St. Minn. 187s, c. 39, §§ 21-24, giving a lien

on crops for notes, etc., given for seed grain.—

Minnesota Linseed Oil Co. v. Maginnis, 20 N. W.

85, 32 Minn. 193.

5a. A clause in a lease reserving a lien for rent

on chattels of the lessee on the premises, intended

to operate as a mortgage, although there are no

words of conveyance, is in equity a chattel mort

gage.—Merrill v. Ressler, 33 N. W. 117. 37 Minn. SS2.

Description —Sufficiency.

6. A chattel mortgage described the mort

gaged property as "125 acres of wheat, more or

less, growing on the south half " of a specified

governmental section of land. Held, that this

was sufficiently definite.—Manor v. Sheehan, 15 N.

\V. 687, 30 Minn. 419.

7. A description of the property mortgaged

in a chattel mortgage as "one-half of all Uic
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crop growing" on certain described lands is suf

ficiently definite, meaning one undivided half of

such crop.—Melin v. Reynolds, 19 N. W. 81, 32

Minn. 52.

S. In an instrument filed as a chattel mortgage,

the description was as follows: "All that certain

personal property described as follows, to-wit:

The N W a of W and S W % of N W % in

section 11, township number one hundred thirty-

four (134) north of range thirty-eight (38) eightie

(39) ackers in crop, (33) ackers in whead and (6)

ackers ods all of said property, " etc. Other parts

of the instrument clearly indicated it to be a mort

gage on personal property. Held, that the mort

gage was valid and covered a crop of thirty-three

acres of wheat, and six of oats, growing when the

mortgage was executed on the land described

therein, in possession of the mortgagor.—Strol-

berg v. Brandenberg, (Minn.) 40 N. W. 356.*

6 39 Minn. 348.

9. A mortgage on all crops growing on land

described, consisting of "57 acres of wheat and 8

acres of flax, " is valid, and the record thereof no

tice to one who after threshing buys the wheat

and flax of the mortgagor at a warehouse four

miles from the land.—Close v. Hodges, 46 N. W.

335, 44 Minn. 204.

10. A chattel mortgage of 40 acres of wheat,

to be grown on a quarter section of land de

scribed, where no particular 40 acres is designat

ed, and where a tract of 75 acres of the quarter

section, instead of 40 acres, is sown, does not

take effect as a mortgage of any part of the 75

acres, and is void for uncertainty of description.

—Walter A. Wood Mowing & Reaping Mach.

Co. v. Minneapolis & N. Elevator Co., (Minn.)

51 N. W. 378.

11. The description In a chattel mortgage, of a

white horse as a gray horse, there being several

other items of description conceded to be true,

does not \ itiate the mortgage, it being properly

Hied, as to a purchaser from the mortgagor, un

less he was, in fact, after due diligence, misled

bv it.—Adamson v. Fagan, (Minn.) 47 N. W. 56.

44 Minn. 489.

13. In a chattel mortgage, certain horses,

part of the property mortgaged, were described

as "three four-year-old horses, " and, together

with the other property mortgaged, as "all being

now in the possession of said first party [the

mortgagor] in thecily of R. and town of R. " On

a question as to whether certain horses were

covered by this description, it appeared that

such horses were three years old, coming four,

but that it was usual to call horses at that age

four years old; that the mortgage covered all the

horses owned by the mortgagor and in his pos

session in the town and city named; and that

there were no other horses in his possession

when the mortgage was executed which would

answer its description, so as to make up the

number mortgaged, except the three in question ;

and that the mortgage recited a previous mort

gage of part of the property included in it, giv

ing fair grounds for the inference that the three

horses in question were that part of the mort

gaged property. Held, that the description was

sufficient as against the mortgagee.—Tolbert v.

Horton, 21 N. W. 126, 33 Minn. 104.

13. January 3, 1885, plaintiff took a chattel mort

gage from one H. R., describing with other cattle

10 oxen, among them "one red, five years old, two

red, five years old, " and "one black, live years

old, " in possession of the mortgagor in the town

of M. In claim and delivery against third persons,

one of defendants testified that on April 29, 1885,

they had two red oxen, five years old, and one

black ox, five years old, which were the property

of H. R. Held, that they were not sufficiently

identified.—Kellogg v. Anderson. (Minn.) 41 N. W.

1045.
40 Minn. 207.

14. A description of the property in a chattel

mortgage, specifying the articles, and stating them

to be in the possession of the mortgagors m the

city of Minneapolis, is good, so that, the mortgage

befng properly filed, it is notice to subsequent pur

chasers.—Adamson v. Horton, (Minn.) 43 N. W.

849.*

42 Minn. 161.

15. A manufacturing corporation executed a

mortgage on its property described as a certain

lot, "together with the building or plant thereon,

and the engines and boilers and fixed machinery

appurtenant to said building. " Besides the en

gines and boilers, which were fixtures, there were

attached to the building by screw-bolts a number

of heavy machines generally used in such manu

factories, which could be removed without injury

to the building. Held, that these passed under the

mortgage as well as the fixtures.—Beaupre v. Hol

land & Thompson Manuf'g Co., (Beaupre v. Dwy-

er,) 45 N. W. 1094, 43 Minn. 485.

Identification by parol evidence.

16. Where a chattel mortgage describes part of

the property mortgaged as 10 horses in the posses

sion of the mortgagor, parol evidence is admissible

to further identify them.—Eddy v. Caldwell, 7

Minn. 225, (Gil. 166.)

17. Where, in case of a chattel mortgage, there

is no evidence as to where the personal property

was at the date of the execution and delivery of

the mortgage, the presumption is that it was at

mortgagor's residence.—Horton v. Williams, 21

Minn. 187.

18. A chattel mortgage described the mort

gaged property as "all that certain stock of one-

inch seasoned lumber, being one car-load of

about 12,000 feet," and as being located at a par

ticular place in the city of M. In fact, at the

time of the giving of the mortgage, the lumber

was not, and never had been, at the place men

tioned, but was at another place in the same city.

Held, that evidence was admissible that the par

ties understood that the lumber was to be re

moved to the place designated in the mortgage,

thereby making th3 description applicable to

such lumber, it being otherwise correctly de

scribed.—Adamson v. Peterson, 29 N. W. 321,

35 Minn. 529.

19. A chattel mortgage specifically described

sundry printer's implements, materials, presses,

etc., in a printing office, and also In addition in

cluded in general terms, "all furniture and fix

tures" used therein. In replevin by the mortga

gee to recover the mortgaged property, the court
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allowrd him to recover, in addition to the (foods

specifically described, such articles of furniture

and fixtures as in its judgment, upon the evi

dence, might properly be so denominated in such

an establishment, and disallowed his claim to

articles falling within neither class. Held, the

evidence not having been returned, that no error

was apparent.—Butts v. Northwestern Print. &

Pub. Co., (Minn.) 44 N. W. 879, 43 Minn. 56.

Description — Including after- acquired

property.

20. Where a chattel mortgage does not express

an intention to include property to be subsequent

ly acquired by the mortgagor, such intention

cannot be shown by extrinsic evidence, even

though the description in the mortgage calls for

property not then owned by the mortgagor.—

Montgomery v. Chase, 14 N. W. 586, 30 Minn.

132.

21. Where parties, by their contract, in clear

terms express an intention to create a mortgage

lien upon personal property, not then owned, but

to be subsequently acquired, by the mortgagor,

whether then in being or not, the mortgage at

taches as a lien on the properly as soon as the

mortgagor acquires it, as against him and all

claiming under him with notice or by voluntary

conveyance.—Ludlum v. Rothchild, (Minn.) 43 N.

W. 187.
41 Minn. 218.

Consideration.

22. A chattel mortgage given to secure a debt

is valid, and entitles the mortgagee to possession,

even as against creditors of the mortgagor levying

on the property, though the debt may not, at the

time of the execution of the mortgage or the com

mencement of an action for the possession, belong

to such mortgagee.—Foster v. Berkey, 8 Minn. 351,

(Gil. 310.)

23. A pre-existing debt of another is a sufficient

consideration for a chattel mortgage as against

the mortgagor, and purchasers from him with no-

tioe, actual or constructive.— Close v. Hodges,

(Minn.) 46 N. W. 835.

44 Minn. 204.

Acknowledgment.

24. Where a certificate of acknowledgment Is

duly signed by a notary public, and his notarial

seal is impressed upon the same paper, though "on

the opposite side and end thereof, " and there is

but one certificate to which the seal could be made

applicable, there is a sufficient authentication.—

—Evans v. Smith, (Minn.) 44 N. W. 880.

43 Minn. 59.

Validity—Possession and power of dis

position by mortgagor.

25. Permission to a mortgagor of chattels to
aispose of the mortgaged goods is Inconsistent

with the legitimate purpose of such mortgage.—

Chophard v. Bayard, 4 Minn. 533, (Gil. 418.)

Distinguished In Bannon v. Bowler, 26 N. W. 23S, 84
Minn. 418.

26. A chattel mortgage of goods, coupled with

an agreement that the mortgagor may sell and

dispose of them without accounting to the mort-

Sgee, is fraudulent and void as to creditors.—

ann v. Flower, 25 Minn. 500.

27. A mortgage of chattels, coupled with an

agreement that the mortgagor may retain posses

sion and sell or dispose of the same as his own

witnout satisfaction of the mortgage debt, is

fraudulent and void as to creditors. If such in

tention is apparent on the face of the mortgage

itself, Its existence is a question for the court,

otherwise it is for the Jury; but in either case,

the fact beingfound to exist, the mortgage is void.

—Horton v. Williams, 21 Minn. 187; Stein v.

Munch, 24 Minn. 390.

28. The sale and disposal of mortgaged prop

erty by the mortgagor in a chattel mortgage may

be strong evidence of fraud in making such mort

gage, but will not of itself render the mortgage

Toid.—Horton v. Williams, 21 Minn. 187.

29. The burden of proof is on the party claim

ing under a chattel mortgage to show delivery

or change of possession necessary to make such

mortgage valid.—McCarthy v. Grace, 23 Minn.

183.

30. A stipulation between the parties in a

chattal mortgage, by which the mortgagor is per

mitted to retain possession of and sell and dis

pose of the property in his own name. and as hi3

own, in the usual course of business, makes

such mortgage absolutely void as to creditors of

the mortgagor.—Stein v. Munch, 24 Minn. 390;

First Nat. Bank of Fergus Falls v. Anderson, 2-4

Minn. 435.

81. Where a chattel mortgage authorizes the

mortgagor to sell and dispose of the mortgaged

property in the usual course of business, and as

his own, the taint of fraud will not be removed

by the mortgagee taking possession of the chat

tels under the mortgage.—Stein v. Munch, 24

Minn. 390.

82. Where, before a chattel mortgage, fraudu

lent as to creditors, is attacked, the mortgagor

voluntarily and in good faith surrenders posses

sion of the mortgaged property to the mortgagee,

to be by him held and disposed of for the pay

ment of the debt, the mortgagee can hold the

same as against creditors thereafter attacking the

mortgage.—First Nat. Bank of Fergus Falls v.

Anderson, 24 Minn. 435.

83. Under Gen. St. Minn. 1866, o. 89, % 1,

which provides that a chattel mortgage, not ac

companied by immediate delivery, and followed

by continued change of possession, shall be void

as against creditors and bona fide purchasers,

unless it is made in good faith, and is filed as

thereinafter provided, leaving mortgaged per

sonal property in the possession of the mort

gagor is prima facie evidence only of the fraud

ulent character of such mortgage, where the

mortgage is duly filed.—Braley v. Byrnes, 25

Minn. 297.

34. Although a mortgage of chattels which ara

left in possession of the mortgagor, and whicb.

bv the terms of the mortgage he is authorized to

dispose of as his own, without satisfaction of the

mortgage debt, is to be deemed fraudulent in law

as against his creditors, a mortgage containing a
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stipulation providing for the application of pro

ceeds of the sale of property directly to the mort

gage debt is not liable to such objection.—Ban-

non v. Bowler, 2tt N. W. 237, 34 Minn. 418.

UtntiDgnliblng Chopbard T. Bayard, i Minn. 633, (Oil.

«*.)

35. Plaintiff, feeling insecure as to the finan

cial condition of a firm to whom he had loaned

money to enable them to satisfy pressing claims,

applied to them for security, and obtained a

chattel mortgage, by the terms of which the

mortgagors were to remain in possession of the

property, but the proceeds of the sales thoreof

were to be paid to plaintiff to apply on the mort

gage. The next day the mortgagors were sued,

and made a general assignment. Held that, the

transaction appearing to havebaen in good faith,

and no proceedings to avoid the mortgage having

been taken under the insolvency act, the mort

gage was not to be deemed fraudulent or void

simply because it was thereby intended to pre

fer plaintiff.—Bannon v. Bowler, 26 N. W. 237, 34

Minn. 416.

J)i»tinjrnl»hed In Dow v. Sntphln, 50 N. W. 805. 47 Minn.

36. After a mortgage has been executed on a

stock of goods to secure a bona fide indebtedness,

the fact that, for a few days, the mortgagors con

tinued to sell at retail and appropriate the pro

ceeds as before, is not of itself sufficient to prove

the mortgage fraudulent as to creditors, where

there was no agreement at the time of its execu

tion that they might so deal with the mortgaged

property.—Fileback v. Bean (Minn.; 47 N. W. 969.

45 Minn. 307.

37. A chattel mortgage of a stock of goods, ex

pressly authorising the mortgagor to retain pos

session and sell the same at retail as his own in

the ordinary course of business, is fraudulent in

law as to subsequent as well as existing credit

ors of the mortgagor; and this though the par

ties acted in good faith.—Gallagher v. Rosen-

fleld, (Minn.) 50 N. W. 696.

47 Minn. 507.

33. Such a mortgage is void as to creditors as

to all the property covered by it, though the

mortgagor may only be authorized by its terms

to sell, in tbe usual course of business, a part ol

the property, the balance being mortgaged abso-

lntely.—Gallagher v. Rosenfield, (Minn.) 50 N.

W. 696.

47 Minn. 507.

39- The fact that such a mortgage contains a

provision requiring the mortgagor to replenish

the stock will not render it valid.—Gallagher v

Rosenfield, (Minn.) 50 N. W. 696.

47 Minn. 507.

40. Where a chattel mortgage, though exe

cuted in good faith, is in law fraudulent as to

the mortgagor's creditors, because of power re

served in the mortgagor to sell the goods in the

usual course of business, the fact that the mort

gagee forecloses the mortgage, and takes posses

sion of and sells the goods, on a breach of the

conditions, and before the creditors have made

any claim thereon, does not prevent the creditors

from subjecting to their claims the goods or

their proceeds in his possession.—Gallagher v.

Rosenfield, (Minn.) 50 N. W. 696.

47 Minn. 507.

Who may attack.

41. Where A. executes to B. a mortgage, C, not

being a subsequent purchaser from or mortgagee

of A., nor a creditor of A. who has laid hold of the

mortgaged property by legal process, is not in po

sition to object to the validity of the mortgage.

Ellingbor v. Brakken, (Minn.) 30 N. W. 659.

86 Minn. 156.

42. To entitle a chattel mortgage to preference

over a prior chattel mortgage not accompanied by

delivery of the chattels, and not filed before the

execution of the subsequent mortgage, where

such preference is claimed on the ground that

the second mortgage was executed in good faith,

within the meaning of Gen. 8t. Minn. 1878, c. 89,

<S 1, the good faith of the second mortgagee may

be inferred from the payment of a valuable con

sideration, in the ordinary course of business,

without suspicious circumstances.—Bank of Farm-

ington v. Ellis, 15 N. W. 243, 80 Minn. 270.

48. Under Gen. Bt. Minn. 1878, c. 89, $ 1, pro-

vldingthafeverymortgage on personal property

which is not accompanied by an immediate de

livery, and followed by an actual and continued

change of possession of the things mortgaged,

shall be absolutely void as against creditors of

the mortgagor, and as against subsequent pur

chasers and mortgagees in good faith, unless it

appears that such mortgage was executed in good

faith, and not for the purpose of defrauding any

creditor, and unless the mortgage, or a true copy

thereof, is filed as hereinafter provided, "a subse

quent mortgagee, having actual notice of the exist

ence of such a prior mortgage, is not to be deemed

a mortgagee in good faith, within the meaning of

the statute, so as to be entitled to avoid such

prior mortgage; nor is he entitled to attack such

prior mortgage as a simple creditor of the mort

gagor merely by reason of the fact that he is also

a subsequent mortgagee.—Tolbert v. Horton, 18

N. W. 647, 31 Minn. 518.

44. One who is sued for damages to property

claimed by plaintiff by reason of default in the

conditions of a chattel mortgage, but who is nei

ther a subsequent purchaser or mortgagee, nor

a creditor of the mortgagor who has seized the

property under legal process, cannot question the

bona fides of the mortgage.—Howe v. Cochran,

(Minn.) 50 N. W. 368.

47 Minn. 403.

45. 8ince, where mortgaged personal property

remains in the possession of the mortgagor, and

the mortgage is not tiled, it is by statute made

presumptively fraudulent as to creditors of the

mortgagor who become such without notice of

the mortgage, on the mortgagor's becoming in

solvent, a receiver for the benefit of such credit

ors may dispute the validity of the mortgage

without proof of actual fraud.—Baker v. Pottle,

(Minn.) 51 N. W 383.

II. Construction and Effect.

Title and rights of mortgagee — As

against mortgagor.

46. A chattel mortgago provided that upon de

fault in payment, or if the mortgagee should al
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any time deem himself insecure, he was author

ized to take possession of the mortgaged property,

etc. Held, under such provision, that the mort

gagor was entitled to the possession of the prop

erty until default in payment, or the mortgagee

should deem himself insecure.—Sherman v.

Clark, 24 Minn. 37

47. Where a chattel mortgage authorizes the

mortgagee to take possession of the mortgaged

property at any time he may think proper, ho

may take possession without further permission

of the mortgagor.—Bralev v. Byrnes, 21 Minn.

482.

4S. Where a chattel mortgage contains an ex

press or implied stipulation that the mortgagor

shall retain possession of the property until de

fault in the conditions of the mortgage, and like

wise contains a provision authorizing the mortga

gee to take possession "whenever he deems him

self insecure, " the latter has no right arbitrarily

to take possession of the property before default

of the mortgagor, but can only take it for just

cause, based upon the actual existence of facts con

stituting a reasonable ground for believing him

self insecure.—Deal v. D. M. Osborne& Co., (Minn.)

48 N. W. 835.

42 Minn. 102.

49. Upon forfeiture of a chattel mortgage, the

mortgaged property becomes absolutely the prop

erty of the mortgagee, who may recover it by

action. —Gates v. Smith, 2 Minn. 30, (Gil. 21.)

50. A mortgagee of personal property is enti

tled, on default, to possession without foreclos

ure, subject to the nioriKugor's riyut of redemp

tion.—Kollogy v. Olbou. 24 N. W. 304, 34 Minn.

103.

51. A mortgagee or chattels, after condition

broken, cannot, in an action against the mort

gagor to restrain a sale of the chattels by the lat

ter, and to have the amouut due plaintiff ad

judged a- lien thereon, but not asking for a fore

closure, have a temporary injunction against such

sale, as he has an adequate remedy by replevin.

—Minnesota Linseed Oil Co. v. Maginnis, 20 IS.

W. 85, 32 Minn. 1U3.

Title and rights of mortgagee — As

against creditors of mortgagor.

52. The fact that the sheriff making a levy

upon property covered by a chattel mortgage is

the mortgagee therein is no notice to the levy

ing creditor of the existence of such mortgage.

—McCarthy v. Grace, 23 Minn. 182.

53. While a mortgagee was in possession of the

mortgaged chattels, and before foreclosure of the

mortgage, the chattels were seized and sold un

der an attachment and execution against the mort

gagor. Held, that the mortgagee was entitled to

recover only the amount secured by the mort

gage, the mortgagor having a right, of redemp

tion until foreclosure or sale, under Gen. St.

Minn. 1878, c. 39, | 8, which right is subject to

the mortgagor's debts, though it may be that it

cannot be reached by a lew on the mortgaged

chattels.—Becker v. Dunham, 6 M. W. 406, 27

Minn. 32.

54. Payment of the wages agreed upon in a

contract for work was secured by a chattel mort

age given by the employer. lield, that a levy

on the mortgaged property by a creditor of the

mortgagor did not affect the right of the mort

gagee to complete work remaining unperformed

under the contract, and to hold and enforco the

mortgage as security therefor. —Manor v. Shee- .

han, 15 N. W. 687, 30 Minn. 419.

As against third parties generally.

55. A chattel mortgage vests in the mortgagee

the legal title, and, unless it provide to the con

trary, the right to the possession; and he may

maintain an action for conversion against the

mortgagor, or his vendee with notice, refusing,

on demand, to allow him to teke possession of the

property.—Fletcher v. Nendeck, 14 N. W. 513, 30

Minn. 125.

56. A mortgagee of chattels, having the right

of possession, may recover the full value of the

property, even in excess of his debt, in an action

against a stranger, who shows no right to the

property.—Adamson v. Peterson, 29 N. W. 321,

35 Minn. 529.

57. Amortgagee of an undivided half of a crop,

after condition brokeu, Is a tenant in common of

the whole with the owner of the other half, and

therefore entitled to the possession of the whole

or of anv part of It, as against mere strangers.—

Mclin r. Reynolds, 19 N. W. 81, 32 Minn. 52.

Debt secured — What constitutes de

fault.

58. Where a mortgagor covenants to pay, with

in a time fixed, all debts contracted by him for la

bor and material for the construction of a build

ing, and not merely that he would indemnify

the mortgagee against liens on it, it is not neces

sary to constitute a default that the debts shall

have been adjudged liens, or even that claims for

liens shall have been filed.—Houston v. Nord,

(Minn.) 40 N. W. 568.

39 Minn. 490.

DiBtiiiRnlnhinK Welter v. Eamen. IB Minn. 461. (GI1.S76:)
SimongoD v. Grant, 81 N. W. 861,36 Minn. 439; Price v.

Doyle. 26 N. W. 14, 34 Minn. 400.

Removal of property—Breach of con

dition.

59. Where there Is a condition in a chattel

mortgage that, upon any attempt to remove the

property, the mortgagee may take possession, etc.,

a taking of the property, for any purpose, out of

the state, is a breach of the condition.—King v.

Wright. 30 N. W. 448. 36 Minn. 128.

Sale of mortgaged property—By mort

gagor.

60. One who takes from the mortgagor a bill

of sale of mortgaged chattels in payment of a

precedent debt, and without notice or the mort

gage, is a purchaser in good faith, with all the

rights of such purchaser.—Horton v. Williams.

21 Minn. 187.

61 . Where asale of property subject to a record

ed chattel mortgage is expressly made subject to the

mortgage, the purchaser does not take in good faith,
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and cannot attack the mortgage on the ground of

fraud ; and one to whom the latter mortgages the

property has no greater rights.—Ludlum v. Roth-

child, (Minn.) 43 S. W 137

41 Minn. 218.

By mortgagee.

62. Gen. St. Minn. 1866, c. 39, { 1, declaring

certain chattel mortgages void as against cred

itors, is not applicable to the vendee of a mort

gagee, and therefore it is not incumbent upon

such vendee to show in the first instance, in de

fense of his title, that the mortgage was made in

good faith, and not for the purpose of defraud

ing creditors.—Marsh v. Armstrong, 20 Minn. 81,

(Gil. 66.)

63. To constitute the purchaser of mortgaged

chattels from the mortgagee a bona fide pur

chaser for a valuable consideration he must be

without notice of the rights and equities with

which it is sought to charge him, not only at the

time of the purchase, but also at the time of the

actual payment of the consideration.—Marsh v.

Armstrong. 20 Minn. 81, (Gil. 68.)

Assignment of mortgage.

64. A chattel mortgage, although given to se

cure negotiable paper, is subject to the same de

fenses in the hands of an assignee as in the

hands of the mortgagee. Following Johnson v.

Carpenter. 7 Minn. 176, (Gil. 120,) and Hostetter

v. Alexander, 22 Minn. 559.—Oster v. Mickley,

28 N. W. 710, 85 Minn. S45.

in. Filing.

When filing necessary — Foreign mort

gage.

65. A chattel mortgage, made and recorded in

another state, in which the mortgagor resides

and the property is situated, and according to

the laws of that state, need not be filed in Minne

sota in order to protect the rights of the mort-

upon his removal with the mortgaged prop

ertv to Minnesota, and residence within the state.

—Keenan v. 8timson, 20 N. W. 364, 32 Minn. 877.

Operation of statute as to existing mort

gages.

66. On the day on which a chattel mortgage

was executed, Laws Minn. I860, c. 33, relating

to the filing of such mortgages, was passed, but

did not go into effect until 30 days thereafter.

There was no change of possession of the mort

gaged property at the time. On July 5th tho

mortgagor filed the mortgage under the act of

ISfiO, and made a formal delivery of the goods

mortgaged. Held, that such mortgage was not

affected by the act of 1860, but was governed by

the old law, and as it bad not been filed, and

possession had not passed immediately, it was

absolutely void.—Lienau v. Moran, 5 Minn. 482.

(Oil. 386.)

67. Laws Minn. I860, c. 83, requiring chattel

mortgages "hereafter made" to be filed in the

office of the clerk of the town or city, and such fil

ing to be renewed within 30 days prior to the ex

piration of the year from the tiling, is not appli

cable to mortgages executed prior to its passage. —

Foster v. Berkey, 8 Minn. 351, (Oil. 310.)

Place of filing.

68. Gen. St. 1866, e. 89, § 2, providing with

respect to chattel mortgages that "in each town

such instruments shall be filed in the office of the

town-clerk thereof, and in the several cities in

the office of the recorder, " etc., does not require

the filing of chattel mortgages in the office of the

recorder of incorporated villages, the proper

place for such filing being the office of the town-

clerk of the township in which the village was

situated.—Moriarty v. Gullickson, 22 Minn. 39.

69. The property covered by a chattel mortgage

was situated in the borough of B., in which

also the parties resided. By the act creating

the borough it remained, for all purposes not

designated in the act, a part of the town of B.

Held, that the mortgage was properly filed in the

office of the town-clerk of the town of B., as Gen.

St. Minn. 1878, c. 39, J 2, as amended by Laws

1883. o. 88, requiring chattel mortgages to be

filed with the clerks or recorders of cities or vil

lages where the mortgaged property is situated,

does not include boroughs created and organized

under special acts of the legislature.—Bannon v.

Bowler, 26 N. W. 237, 34 Minn. 416.

70. Under Gen. St. Minn. 1878, o. 89, J 2, as

amended by Laws 1SS3, c. 88, S 1, requiring chat

tel mortgages to be "tiled in the town, city, or vil

lage where the property mortgaged is at the time

of the execution of such mortgage, " a chattel

mortgage of crops to be grown on land in the

possession of the mortgagor is required to be filed

in the proper office in the town, city, or village

in which the land is situated, and when so filed

constitutes notice, under the statute, "to all pur-

ties interested, of the existence and conditions

thereof. "—Miller v. Chapel, (Miller v. McCor-

mick Harvesting Mach. Co.,) 29 N. W. 52, 35

Minn. 399.

71. Under Gen. St. Minn. 1878, c. 39, §J 1-3, where

a mortgagor of chattels resides in one town and the

property mortgaged is situated in another, the

mortgage must, as to subsequent bona fide pur

chasers, be dulv filed in both towns.—Lundburg v.

Northwestern Elevator Co., (Minn.) 43 N. W. 685.

42 Minn. 37.

What constitutes filing—Delivery to of

ficer.

72. A chattel mortgage is to be deemed filed,

when it is delivered to, and received and kept by,

the proper officer, in his office, for the purpose of

filing, notwithstanding he omits to place it with

the other chattel mortgages in his office.—Apple-

ton Mill Co. v. Warder, (Minn.) 43 N. W. 791.

43 Minn. 117.

Indexing.

73. It seems that the keeping by the clerk of

an index of chattel mortgages filed is not essen

tial to the filing thereof.—Mnriarty v. Gullick

son, 22 Minn. 39-

74. A chattel mortgage is filed, within the

meaning of Gen St. Minn. 1878, c. 39, when it is

delivered to, aud received and kept by, the

proper officer ; au<.1 his failure to properly indorse

and index the san e, as required by section 2 of

said chapter, will lot affect such fifing as notice

to subsequent pur»-\asers.—Gorham v. Summers,

25 Minn. 81.
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Effect of filing.

75. A chattel mortgage filed in the office of the

register of deeds, pursuant to Comp. St. Minn,

c. 22, | S, is constructive notice to all persons of

its contents.—Lienau v. Moran, 5 Minn. 482, (Oil.

880;) Eddy v. Caldwell, 7 Minn. 225, (Gil. 166.)

76. Though the officer who took the acknowl-
eagment for record of a chattel mortgage, as re

quired by the Minnesota statute, was in fact dis

qualified on account of interest, the record is none

the less notice to a subsequent mortgagee, where

such disqualification does not nnnenr on the face of

it.—Bank of Benson v. Hove, 47 N. W. 449, 45 Minn.

40.

77. Gen. St. 1868, c. 39, 5 1, requiring the fil

ing of chattel mortgages where the mortgagor

retains possession of the mortgaged property,

docs not make the filing of the mortgage legally

equivalent to actual delivery and continued

change of possession.—Horton v. Williams, 21

Minn. 187.

78. Where a chattel mortgage has been filed

or recorded under a statute giving such filing or

recording the same effect, as to subsequent pur

chasers or mortgagees, as a delivery and change

of possession of the property, leaving the mort

gagor in possession will not, while the operation

of the statute continues, postpone the rights of

the mortgagee to those of subsequent purchasers

or mortgagees.—Keenan v. Stimson, 20 N. W. 364,

32 Minn. 377.

Effect of failure to file.

. 79. If a mortgage is withheld from record pur

suant to au agreement between the mortgagor

and mortgagee, in order that the credit of the

former may not be impaired, it is a fraud as to

any one who becomes a creditor of the mortga

gor, relying upon the false appearance of respon

sibility thus created, and as to him the mort

gagee will be estopped.—Baker v. Pottle, (Miuu.)

51 N. W. 383.

SO. A chattel mortgage, although not ftlcA «•

required by statute, is effectual between tho par

ties; and, to defeat the prima facie titlo of the

mortgagee, one claiming to be a subsequent pur

chaser in good faith has the burden of showing

that he was such. Evidence that the considera

tion paid by him was much less than the value

of the property; that when the mortgagee de

manded from him the property, he did not claim

to have purchased it, but only claimed that he

had a demand against the mortgagor for a com

paratively small amount, on payment of which

he would deliver the property; and circumstances

affecting the credibility of the evidence that he

purchased without notice of the mortgage,—are

sufficient to Justify a verdict against him.—Mc

Neil Finnegon, 23 N. W. 540. 33 Minn. S76.

Effect of failure to renew.

81. The omission of the mortgagee in a chattel

mortgage to file in the office of the clerk a copy

of the mortgage within 30 days next preceding

the expiration of the year after it was first tiled,

required by Laws Minn. IS60, c. 33, § 3, in order

that such filing may continue to be notice to all

parties interested of the existence of the mort

gage, does not aftect his right of action against

a sheriff, who. within the year after the mort

gage was tiled, levies on and sells the property

under process against the mortgagor. —Edson v.

Newell, 14 Minn. 228, (Gil. 167.)

82. Under Gen. St. Minn. 1866, c. 89, I 3, as

amended by Laws Minn. 1870, c. 59, which pro

vides that the filing of a mortgage, unaccompanied

by change of possession, shall cease to be notice

as to subsequent purchasers and creditors "after

the expiration of two years from the filing there

of," a chattel mortgage, unaccompanied by

change of possession, though appearing to have

been executed in good faith, is void as against

the levying creditor of the mortgagor, having no

notice of its existence, unless it has been duly

filed within two vears prior to the levy.—McCar

thy v. Grace, 23 Minn. 182.

IV. Lien.

Priority—As affected by filing.

83. Two chattel mortgages of the same property,

one to defendant and T. jointly, and the other to

defendant alone, were executed at the same time,

with the understanding of all the parties that tho

mortgage to defendant and T. should be the first

lien, and should be filed first. By mistake or in

advertence, the mortgage to defendant alone was

filed first. Held, that the mortgage to defendant

and T. was entitled to priority.—Chadburn v.

Rahilly, 10 N. W. 430, 28 Minn. 394.

84. TJnderGen. St. Minn. 1878, c. 39, $ 1, provid

ing that a chattel mortgage not accompanied by im

mediate delivery of the things mortgaged shall be

absolutely void as against creditors of the mort

gagor and subsequent purchasers and mortgagees

in good faith, unless executed in good faith and filed

as therein provided, but not making such a mort

gage void as against a subsequent mortgage which

is first filed, as is provided in regard to convey

ances of real estate by chapter 40, $ 21, a prior

mortgage, where the possession is not delivered,

will be postponed to a subsequent mortgage in

good faith, if not duly filed when the latter is ex

ecuted, although the prior mortgage may be filed

subsequently, and prior to the filing of the sec

ond mortgage. —Bank of Farmington v. Ellis, 15

N. W. 243, 30 Minn. 270.

85. To show the priority between three mort

gages contemporaneously filed, testimony as to

the acts of an agent of the three mortgagees, and

his intent in performing the same, in executing

and filing the mortgages, is competent. —Manor

v. Sheehan, 15 JN. W. 687, 30 Minn. 419.

As affected by notice.

86. A mortgagee of chattels, whose mortgage

contains a recital showing the existence of a

prior mortgage of the same property by the same

mortgagor to another mortgagee, is conclusively

deemed to have had express notice of such for

mer mortgage, and as to him it is valid, and his

mortgage is subject to it, irrespective of the fil

ing of such prior mortgage. Following Tolbert

v. Horton, 18 N. W. 647, 31 Minn. 518.—Tolbert

v. Horton. 22 N. W. 126, 33 Minn. 104.

87. The owner of personal property mortgaged

it to plaintiff with intent to defraud his credit
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ors, but retained possession of the property, and

subsequently mortgaged it to defendant, who

was a creditor, and whose mortgage contained a

recital showing the existence of the prior mort

gage to plaintiff; but defendant did not know

lhat plaintiff's mortgage covered the property in

cluded in his mortgage. Held, that defendant,

by reason of such recital in his mortgage, must

be conclusively deemed to have had actual notice

of tbe prior mortgage.—Tolbert v. Horton, 18 N.

W. 647, 31 Minn. 518.

V. Release and Discharge.

Taking new mortgage.

>«V The taking of a new note and chattel mort

gage, agreed to be in payment and satisfaction

of a former note and mortgage, extinguishes the

lien of the first mortgage, so that an intervening

mortgage will have priority over that executed

in satisfaction of the first mortgage. —Daly v.

rioetz, 20 Minn. 411, (Oil. 863.)

Payment or performance of condition

—Tender.

89. Where a chattel mortgage isgiven to secure

the delivery of specified articles, the lien of the

mortgage cannot be canceled except by a deliv

ery or legal tender of the articles stipulated ; or,

if other articles are agreed to be accepted in lieu

of Those originally stipulated, then by delivery or
pavment of such articles.—Coffin v. Reynolds,

21 Minn. 456.

«0. Plaintiff gave a chattel mortgage to se

cure an indebtedness to be paid in wood, to be

delivered in a particular place. Held, in an ac

tion against the mortgagee for conversion, that

a legal tender of the wood could be made only

it the place designated, so that upon tender the

title would pass to the mortgagee.—Coffin v. Rey

nolds, 21 Minn. 456.

91. Plaintiff gave defendant a chattel mortgage

to secure indebtedness, to be paid by the deliv

ery of a certain quantity of wood, and after de

livering a quantity plaintiff was informed by de-

feodant that a rough estimate of the quantity de

livered had been made, and it was thought there

was enough. After the mortgage became due

it was ascertained that enough had not been

delivered, and plaintiff was notified, and prom

ised to place the balance on the ground. De

fendant declined to receive the balance, but

agreed to accept railroad ties, money, or work,

which plaintiff agreed to, but never performed.

Held, that plaintiff was excused by the first no

tice from strict' compliance with the contract,

but it was his duty to deliver the balance with

in a reasonable time after notice.—Coffin v. Rey

nolds, 21 Minn. 456.

92. Where the mortgagee of personalty demand*

it from a subsequent mortgagee, who has taken

possession of it, and his demand is refused, and he

then recovers it by replevin, the tender of the

subsequent mortgagee by which he claims to dis

charge tbe other's lien must cover the costs of the

action of replevin as well as the amount due undei

the mortgage with interest.—Bank of Benson v.

Hove, CMinn.) 47 N. W. 449.

45 Minn. 40.

Discharge—Extinguishment.

93. Where a lease contains a "chattel mortgage

clause," as security for the performance of the

covenants of the lease on the part of the lessee,

the election of the lessor to terminate the lease,

in accordance with its provisions, for breach of

the covenants does not release or discharge the

lien of the mortgage.—Ludlum v. Rothchild,

(Minn.) 43 N. W. 137.

41 Minn. 218.

94. Where chattels are mortgaged by the owner,

a purchaserwho takes a bill of sale from both mort

gagor and mortgagee acquires the title discharged

of the mortgage.—Bangs v. Friezen, (Minn.) 32 N.

W. 173.

36 Minn. 428.

VL Foreclosure.

Election of remedies.

95. A mortgagee of chattels attached them, and

recovered judgment; they were released by the

sheriff, and came into the possession of the mort-

fagor, but how did not appear. Held, in an action

y the mortgagee against a junior mortgagee to

recover them, that plaintiff, having once elected be

tween his remedies, could not recover under his

mortgage.—Dyckman v. Sevatson, (Minn.) 89 N.

W.73.

39 Minn. 182.

Parties to foreclosure.

96. A chattel mortgage to A., as mortgagee,

had not been formally assigned by him to the

creditor holdin" the debt it was given to secure,

and the latter foreclosed, affixing the name of A.

to the notices of sale. Held, that the foreclosure

was valid. — Carpenter v. Artisans' Sav. Bank,

(Minn.) 47 N. W. 150.

44 Minn. 521.

Defenses.

97. A mortgagor may resist the foreclosure of a

chattel mortgage given without consideration,

with intent to defraud creditors, and, where the

mortgagee attempts to apply the property in satis

faction thereof, the mortgagor may, upon the issue

of the right of the mortgagee to proceed with the

foreclosure, show tbe real nature of the transac

tion.—Bickford v. Johnson, 30 N. W. 439, 86 Minn.

123.

98. Where a purchaser of personal property

from a mortgagor has any existing equities, en

titling him to have moueys paid by the mort

gagor applied in payment of the mortgage,

instead of other debts, he should assert them

before foreclosure, and, failing so to do, can

not afterwards attack the foreclosure.—Richards

v. Bpicer, 23 Minn. 212.

Sale.

99. A chattel mortgagee, foreclosing under a

power of sale, is bound to exercise good faith to

wards the mortgagor, and when he can, without

prejudice or great inconvenience to himself, sat

isfy the debt by a sale of a portion of the proper

ty, he is bound so to sell, and is liable for dam

ages to mortgagor resulting from an oppressive

use of the power of sale.—Stromberg v. Lind-

berg, 25 Minn. 513.
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100. A special policeman appointed by the board

of police commissioners of Minneapolis, under Bp.

Laws 1887, c. 9, 8 6, to serve writs issued by a

Justice of the peace, without expense to the city,

who is empowered to preserve the peace and pro

tect the property within the limits known as

"Justice court," and on whom is conferred tho

power of a constable by section 8 of said chapter,

and by Gen. St. 1878, c. 10, $ 149,—is authorized to

conduct a chattel mortgage sale at which the mort

gagee may purchase, under Laws 1885, c. 171, pro

viding that, if the mortgagee shall wish to bid

at the sale of the mortgaged property, the sale

shall be at public auction, and "shall be con

ducted by the sheriff, or his deputy, of the coun

ty, or by a constable of the town, " in which the

property is situated.—Oswald v. O'Brien, (Minn.)

51 N. W. 220.

Expenses—Attorneys' fees.

101. A provision in a chattel mortgage provid

ing for tno payment of "all expenses for the

sale" of the mortgaged property out of the avails

of such sale includes only such expenses as are

incurred in doing things that form a part of the

Sroceedlngs of sale.—Ferguson v. Hogan, 25

[inn. 185.

102. Where a chattel mortgage stipulates for

an allowance upon foreclosure "of an attorney's

fee of ten dollars, ($10,) and such other expenses

as may have been incurred, " the mortgagee is not

entitled to charge such fee by way of compensa

tion for his own services, nor for the services of

an attorney, unless one has actually been em

ployed, and such expense incurred.—Bank of Ben

son v. Hove, (Minn.) 47 N. W. 449.

45 Minn. 40.

Wrongful seizure—Bight of action.

108. Where property covered by a chattel mort

gage is unlawfully taken from the possession of

the mortgagee, he may maintain an action for

the foreclosure of the mortgage, and his right to

such action is not affected by the fact that the

mortgage contains a power of sale, or that he may

recover possession of the property at law.—Fore-

paugh v. Pryor, 14 N. W. 61, 30 Minn. 35.

104. A chattel mortgage of wheat and other prop

erty, admitted to be usurious, contained a clause

authorizing the mortgagee to take possession of

the mortgaged property before the mortgage debt

became due. A few days before it matured, the

mortgagee procured from the mortgagor a writ

ing, whereby the latter "turned over the prop

erty" described in the mortgage to the mortgagee;

but the wheat was not removed, and remained in

the granary, and under the control of the mort

gagor. Subsequently the mortgagee, without the

consent and against the will of the mortgagor,

took and carried away the wheat, and thereafter

sold it. Held that, as the mortgage was void,

and the property was not actually applied in pay

ment of the debt through the constructive posses

sion obtained under the writing mentioned, the

mortgagor could maintain an action against the

mortgagee for the conversion of the wheat, and

recover the value thereof.— Witherell v. Stewart,

29 N. W. 196, 35 Minn. 496.

105. Under a chattel mortgage containing the

usual provisions for seizure and sale upon default

In paying the notes secured, and also providing

that in case the mortgagee should at any time,

having just cause therefor, "deem itself unsafe,"

it might take and sell the property, the mort

gagee seized and attempted to sell some of the

property to foreclose the mortgage ; but, for want

of proper notice, the sale was invalid. The prop

erty was purchased at the sale by the mortgagee

itself, ana it retained possession of the property.

Held that, the sale being a nullity, it did not

affect the rights or liabilities of either party,

and the mortgagee, upon a rightful seizure by it

for just cause, deeming its debt insecure, would

not be liable to the mortgagor therefor, notwith

standing the abortive foreclosure.—Cushing v.

Seymour, 15 N. W. 249, 30 Minn. 30L

Damages.

106. In an action by a mortgagor against the

mortgagee for an alleged premature and wrongful

taking by the latter, the value of the property should

be assessed, subject to the liens thereon, and the

plaintiff can only recover the value of his interest

or equity.—Torp v. Oulseth, (Minn.) 88 N. W. 550.

87 Minn. 135.

107. As against a mortgagee who has unlawfully

taken possession of the mortgaged property, tho

alternative value which the mortgagor is entitled

to recover, in case a return of the property cannot

be had, is only the value of his interest in it; that

Is, the value of the property less the amount of

the mortgage.—Deal v. D. M. Osborne St Co.,

CMinn.) 43 N. W. 835.

42 Minn. 102.

108. In an action by a mortgagor of personal

property against the mortgagee for wrongful

conversion of the property, the mortgagee is en

titled to a deduction from the damages recovera

ble of so much of the mortgage debt as remains

unpaid; and, for this purpose, evidence of the

balance remaining unpaid may be given under a

general denial.—Cushing v. Seymour, 15 N. VV

249, 30 Minn. 30L

VII. Redemption.

What tender sufficient.

109. Where a note has been given for a certain

sum payable in services at a specified rate, se

cured by a chattel mortgage, on failure to per

form the services specified the maker may redeem

from the mortgage by tendering the sum d ue in

money according to the rate nxed for the serv

ices.—Ferguson v. Hogan, 25 Minn. 135.

110. Gen. St. Minn. 1878, c 39, $ 9, provides that

redemption may be made from chattel mortgages

by paying the sum due, and all reasonable and law

ful charges and expenses incurred in the care and

custody of the property or otherwise arising from

the mortgage. Held, that under such statute, and

a chattel mortgage authorizing the mortgagee to

retain from the proceeds of the mortgaged prop

erty a specified attorney's fee, and such other ex

penses as may have been incurred, the mortgagee

may charge the reasonable and necessary expense

of proper efforts (although unsuccessful) to take

possession of the mortgaged property, and the

mortgage may be enforced to satisfy such sum,

notwithstanding a tender of the bare debt.—Reisan

v. Mott, (Minn.) 43 N. W. 691.

42 Minn. 49.
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Tin. Fraudulent Sale or Disposal op Prop

erty.

Criminal liability.

111. Gen. St Minn. 1878, c. 39, 5 14, provides

that if any person who has given a chattel mort

gage shall sell or dispose of such chattel during

the existence of the lien of the mortgage, "with

intent to defraud, or cause the same to be done,

without the written consent of the mortgagor, "

he shall be guilty, etc. Held, that the intent to

defraud is an intent to defraud the mortgagee.—

Bute T. Ruhnke, 7 N. W. 264, 27 Minn. 809.

Distinguishing State V. Boylson, 3 Minn. 438, (Oil. 835.)

112. A growing crop of grain is personal prop

erty, and a mortgage thereof is within Gen. St.

Minn. 1S78, c. 39, <j 14, punishing any person who,

"having conveyed any article of personal prop

erty by mortgage, " shall fraudulently sell or dis

pose of the same.—State v. Williams, 21 N. W.

746, 32 Minn. 537.

Indictment.

113. In a provision of Oen. St. Minn. 1878, c.

39, f 14, punishing any person who, "having con

veyed any article of personal property by mort

gage, " shall fraudulently sell the same, the

words " having conveyed * * * by mortgage "

ire equivalent to "having executed a mortgage,"

whether effectual to pass an interest or not; and

an indictment under the statute need not allege

that the defendant owned or had a mortgageable

interest in the property. —State v. Williams, 21

N. W. 746, 33 Minn. 537.

114. An indictment for a fraudulent sale of

mortgaged chattels, contrary to statute, charged

that defendant did "sell and dispose of, to one

G., and divers other persons," not known to the

grand jury, "the personal property described in

said mortgage, and thereby conveyed, and the

whole thereof, to-wit, 400 bushels of No. 2 wheat. "

Held, on demurrer on the ground of duplicity,

that but one offense was charged,—a sale to divers

persons; not divers sales to divers persons.—

State v. Williams, 21 N. W. 746, 32 Minn. 537.

Chattels.

Collateral security, see Pledge.

Mortgage, see Chattel Mortgage*.

Sale, see Sale.

Checks.

See Negotiable Instruments, 156-159; Payment,

Children.

See Guardian and Ward; Infancy; Parent and

Child.

Injuries to, see Horse and Street Railroads, 8-7.

Neligence of or affecting, see Horse and Street

RtiUrmids, 10; Negligence, 66, 67.

Omitted from will, see Wills, 43, 44.

Church.

See Religious Societies.

Citizenship.

See Aliens; Civil Rights.

City.

Sen Afimictpal Corporations.

CIVIL RIGHTS.

Bight to sue and be sued.

1. Act Minn. Feb. 14, 1862, suspending the priv

ilege, of all persons aiding in the Rebellion against

the United States, of prosecuting and defending

actions and judicial proceedings in this state,
(Laws im;.>. c. 11,) in so far as it is applicable to

citizens of Minnesota, is in violation of the consti

tutional provisions that no person shall be held

to answer for a criminal offense unless on present

ment of a grand jury, (article 1, $ 7;) that every

person shall be entitled to a certain remedy for all

injuries or wrougs, and that he shall obtain jus

tice promptly, and without delay, (Id. § 8;) and

prohibiting the passage of e.r pant fncln laws, or

laws impairing the obligation of contracts, (sec

tion 11;) and as applied to citizens of other states,

is in violation of Const. U. S. art. 4, % 2, declaring

that citizens of each state shall be entitled to ail

privileges and immunities of citizens in the sev

eral states.—Davis v. Pierse, 7 Minn. 13, (Gil. 1;)

Wilcox v. Davis, 7 Minn. 23, (Gil. 12;) Keough v.

McNitt, 7 Minn. 30, (Gil. 16;) McFarland v. But

ler, 8 Minn. 116, (Gil. 91;) Jackson v. Same, S

Minn. 117, (Gil. 92.)

Bight to hold office.

2. Neither public offices nor their emoluments

are "rights or privileges" secured, within the

meaning of Const. Minn. art. 1, 5 2.—County

Com'rs Hennepin County v. Jones, 18 Minn. 199,

(Gil. 182.)

Claim and Delivery.

See Replevin.

Claims.

Against counties, see Counties, 77-80.

decedents' estates, see Executors and Ad-

mlnlstrators, 42-85.

Counterclaims, see Counterclaim and Set-Off.

Proof in insolvency, see Insolvency, 79-i 0.

To property levied upon, see Attachment, 74-S4;

Execution, 52-63; Exemptions, 26-28.

Clergymen.

See Religious Societies.

CLERK OP COURT.

See, also, Municipal Corporations, 91 ; Office and

Officer, 2.

Allowance of warrants of attachment, see Attach'

ment, 58, 59.
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Conferring judicial powers on clerk, see Constitu

tional Law, 50, 51.

Entry of judgment, see Judgment, 71.

Liability of county for expenses, see Counties, 70,

71.

Powers in criminal cases, see Constitutional Law,

51.

Tenure.

1. The terms of office of such clerks of the

district court as, commencing in January, 1884,

would terminate in January, 1888, were not af

fected by tbe amendments of the constitution of

Minnesota adopted in 1883, but they continued to

January, 1888, and the succeeding terms com

menced at that time.—State v. Steward, (Minn.)

48 N. W. 608.

46 Minn. 126.

2. The term of office of clerks of the district

court being fixed by the constitution at four years,

s clerk elected for a term beginning January 1,

1884, is not affected by Laws Minn. 1885, c. 30,

| 3, providing that the terms of all state and

county officers shall commence on the first Monday

in January next succeeding their election, and

the second term of such clerk elected again to

the same office in 1886 does not commence till Jan

uary, 1888.—Stato v. Steward, (Minn.) 48 N. W.

60S.
46 Minn. 126.

Official acts—Judicial notice.

3. It is not material whether a deputy of the

clerk of court, when signing the jurat to an affi

davit of intention to become a citizen, designates

himself as a "deputy" or a "deputy clerk. "—State

w. Barrett, 41 N. W. 459, 40 Minn. 65.

4. Judicial notice will be taken, in a district

court of Minnesota, of the signature and official

character of all persons duly appointed deputies

by the clerk, as all such appointments must be ap

proved by the judge.—State v. Barrett. 41 N. W.

459, 40 Minn. 65.

Seal.

5. The clerk is not one of the officers specially

required by law to have and use a seal upon all oc

casions. The court itself has a seal, which must

be used by the clerk as prescribed by statute.—

State v. Barrett, (Minn.) 41 N. W. 459.

40 Minn. 65.

Compensation—Fees.

6. For the entry of tax judgments by the clerk

ot the county of Ramsey, since the adoption of

Bp. Laws Minn. 1876, c. 207, such clerk is enti

tled to no other compensation than the per diem

allowance fixed thereby for attendance in court,

since no fees are allowed by that chapter for

finch entries.—Armstrong v. Board County Com'rs

Kamsey County, 25 Minn. 344.

7. Hp. Laws Minn. 1876, c. 207, in so far as

tt limits the fees allowed to be collected by the

clerks of courts of Ramsey and Hennepin coun

ties, and provides for the compensation of such

clerks, operates to repeal, by implication. Sp.

Laws 1872, c. 197, relating to th3 same subject-

matter.—Armstrong v. Board County Com'rs

Ramsey County, 25 Minn. 314.

8. Under Gen. St. Minn. 1878, c. 70, § 2, al

lowing as fees to a clerk of the district court,

for "searching the records or files in his office, If

a copy is not required, 20 cents for the records or

files of each year, " he is entitled to 20 cents for

searching the records and files for each year in

respect to judgments against each person whose

name is furnished him, although a number of

names are given to him at one time.—Church v.

St. Paul &S.P.R. Co., 23 N. W. 860, 33 Minn.

410.

9. Under Gen. St. Minn. 1878, c. 70, requir

ing the clerk of the district court to issue to

jurors and witnesses certificates for their per

diem and mileage for attendance at court, and

allowing him a fee for each such certificate, he

is not entitled to a further fee for administering

oaths to each juror and witness verifying his claim

therefor, under the clause allowing clerks a fee

"for administering oaths not otherwise provided

for, " there being no statute requiring him to ex-

net such oath.—Wilcox v. Board County Com'rs

of Sibley County, 25 N. W. 351, 34 Minn. 214.

10. Under Sp. Laws Minn. 1881, c. 408, S 2, tbe

clerk of the district court for Hennepin county is not

entitled to a per diem compensation for the period

of time he or his deputies are employed in copying

the list of delinquent taxes upon real estate, and

in entering judgment against each parcel men

tioned in said list, as by law required.—Davenport

v. Board of County Commissioners, (Minn.) 42 N.

W. 20.

40 Minn. 335.

Liability for negligence.

11. When papers, required to be filed in the office

of the clerk of court, are presented to him for that

purpose, it is his duty to file and deposit them in a

proper place, so that they may be found upon rea

sonable examination. And if he misplaces such

papers, he is chargeable with negligence.—Rosen

thal v. Davenport, (Minn.) 38 N. WT 618.

88 Minn. 543.

12. Negligence on the part of the person present

ing papers for filing is not implied from the fact

that papers relating to different matters are pre

sented in one package without explanation, they
being properly indorsed so as to show their char

acter.—Rosenthal v. Davenport, 38 N.W. 618.

38 Minn. 543.

13. The creditor of an insolvent, having lost his

share in the estate by reason of the clerk having

misplaced the statutory release filed by the debtor,

in order to recover against the clerk, need not show

that the debtor has not again become solvent.—

Rosenthal v. Davenport, 38 N. W. 618, 38 Minn.

543.

Cloud on Title.

See Quieting Title.

Collateral Attack.

On judgment, see Judgment, 192-200.

naturalization proceedings, see ^4/(en«, 6.

sale of decedent's real estate, see Executory

and Administrators, 121.
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Collateral Promise.

See Fraud*, Statute of, 11-26.

Collateral Security.

See Assignment, 14, 15; Insolvency, S6-8S:

Pledge.

Breach of agreement to give security, see Action,

38.

Exhausting security before suit, see Action, 41,

42.

Bights of surety, see Principal and Surety, 24.

Collateral Warranty.

See Covenants, 2.

Colleges.

See University of Minnesota.

Color of Title.

See Adverse Possession, 16-20; Ejectment, 86-49.

Commission.

Of brokers, see Factors and Brokers, 23-62.

To take testimony, see Deposition.

Commissioners.

County commissioners, see Counties, 20-28.

Court commissioners, see Court Commissioners.

In condemnation proceedings, see Eminent Do

main, 125-162.

Railroad commissioners, see Railroad Compa

nies, 16-tiU.

To adjust claims against decedent's estate, see

Executors and Administrators, 48-52.

Commitment.

See Criminal Law, 21; Reform School; Wit

nesses, 109, 110.

Common Carrier.

See Carriers.

Common Law.

Adequate remedy, see Equity, 2-8; Injunction,

6-10; Minirhnnus, 6-8; Quieting Title, 18, 14;

Specific Performance, 1-4.

As to crimes, see Criminal Law, 1, 2.

Compensation.

For property taken for public use, see Eminent

Domtiin, 27-61, 61-124.

Of attorney at law, see A ttorney and Client, 24-

44

officer, see Office and Officer, 8-10.

Complaint.

See Assault and Batten/, 24; Bastardy, 2; Crim

inal Law, 12, 16-21; Municipal CorporatU>nsr

63-65; Nuisance, 30, 31 ; Pleading, 35-67.

COMPOSITION WITH CRED

ITORS.

See, also, Bankruptcy, 20; Insolvency, 114.

What constitutes—Effect.

1. A mere promise by creditors to receive in

full for their claims a certain percentage there

of, there being no pretense of a composition

deed, nor of any consideration for such promise

beyond a promise on the part of the debtor to pay

such percentage, is not a binding coutract.—

Tucker v. Vaughan, (Trunkey v. Crosby,) 23 N.

W. 846, 83 Minn. 464.

2. A debtor entered into a composition with-

certain of his creditors to pay 50 cents on the

dollar of his indebtedness, provided his other

creditors would accept that percentage in satis

faction of their claims. Held, in an action by

one of the compounding creditors to recover the

balance of his claim, that he was entitled to re

cover, in the absence of evidence that the non-

compounding creditors had accepted the terms

proposed.—Sage v. Valentine, 23 Minn. 102.

8. There was evidence that defendants who had

become seriously involved through the failure of

D. to meet his obligations to them, at the advico

of their creditors discounted their claim against

D., in order to secure money to pay to the credi

tors in pursuance of an agreement by which mon

eys so derived were to be accepted by the credi

tors, including plaintiffs, in full satisfaction of

their claims againstdefendants, and that the plain

tiffs received their share as stipulated. Held to-

Bupport the findings of the trial court to the effect

that a valid and binding agreement was entered

into between defendants and their creditors, in

cluding plaintiffs, by which the latter agreed to-

accept a composition of their debts in satisfaction

and discharge of the whole, and that said agree

ment for a composition was carried out by the

Sayment to plaintiffs of the stipulated sum. —

lurchie v. Mclntire, (Minn.) 42 N. W. 348.

40 Minn. 831.

4. A finding that the defendants had paid the

other creditors in accordance with their agrev

ment for a composition, was unnecessary.—M. r-

chie v. Mclntire, (Minn.) 42 N. W. 348.

40 Minn. 831.

5. A composition deed, executed by a debtor

and his creditors in due form, operates as a set

tlement of the original claims of such creditors,

and supersedes the cause of action thereon; the

rights and remedies of the parties being thereaft

er determined by the new agreement.—Brown TV

Farnham, (Minn.) 51 N. W. 377.

Compounding Felony.

See Contracts, 85.
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COMPROMISE.

Bee, also, Accord and Satisfaction; Composition

with Creditors; Release and Discharge.

Effect of offer, see Evidence, 114.

Verdict, see Trial, 181, 161.

What constitutes—Validity.

1. To constitute a good consideration for the

compromise of a disputed claim, it is not necessary

that the matter in dispute should be really doubt

ful in fact, provided the parties bona fide consid

ered it so. But there must have been in fact a dis

pute ordoubt as to the rights of the parties honestly

entertained. A party cannot create a dispute suf

ficient as a consideration for a compromise, by

merely refusing to pay an undisputed claim.—De

Mars v. Musser-Sauntry Land, L. & Manufg Co.,

(Minn.) 35 N. W. 1.

87 Minn. 418.

2. The payee and holder of a promissory note

secured by mortgage, upon which there remained

a balance unpaid, but which was not yet due,

agreed to accept from the maker a less sum, to

be paid before maturity of the note, in full sat

isfaction, and to deliver up the note and the

mortgage to be canceled. Held, that this was

not an agreement for the sale of the note, which,

under the statute of frauds, must be in writing:

that it was valid as an executory accord ; and

that, on the maker duly offering to perform on

his part, and the payee refusing to perform, the

former might recover damages for the breach of

contract by the latter. —Schweider v. Lang, 13

N. W. 33, 29 Minn. 254,

8. Upon an asserted claim for damages, unliq

uidated in amount, resulting from the alleged neg

ligent destruction of property, the claim being

made in good faith, and upon grounds reasonably

tudu;.i~g the belief that it is enforceable, an agree

ment on the one hand to pay a specified sum, less

than the alleged value of the property, and an

agreement by the other party to accept that in full
satisfaction, constitutes a valid contract.—Neibles

v. Minneapolis & St. L. R. Co., 33 N. W. 332,

37 Minn. 151.

4. After the right to redeem certain property

from tax sale had, as the parties supposed, expired,

and the tax title become absolute, the parties made

an arrangement in accordance with which the for

mer owner quitclaimed a part of the land to the

tax-sale purchaser, and the latter quitclaimed the

remainder to the former. There was no fraud or

mistake of facts. Held to be a compromise of their

respective rights in the land, and that, as such, it

will be upheld, although a subsequent judicial de

cision shows the rights of the parties to be differ

ent from what they supposed.—Hall v. Wheeler,

(Minn.) 85 N. W. 877.

87 Minn. 522.

Condemnation of Lands.

See Eminent Domain.

Condition.

Conditional sale, see Sale, 197-202.

In contract, see Contracts, 75, 76.

Deed, see Died, 92-96.

Devise, see Wills, 52.

Lease, see Landlord and Tenant, 14.

Policy, see Inswrance, 54-82.

Subscription, see Subscription, 4, 5.

Issue of municipal aid bonds upon condition, sea

Railroad Companies, 78-88.

Condonation.

See Divorce, 12.

Confession.

See Criminal Law, 68-71 ; Homicide, 65-67.

Judgment by, see Judgment, 5-16.

CONFLICT OF LAWS.

See, also. Assignment for Benefit of Creditors,

43, 56-58; Hanks and Banking, 29; Constitu

tional Law, 115; Contracts, 50, 51; Corpora

tions, 172-177; Courts, 81-55; Deed, 50; Di

vorce, 80; Executors and Administrators, 139-

142; Guardian and Ward, 11, 12. 24-26; flits-

band and Wife, 18; Usury, 44; Wilis, 41, 42.

Title to real property.

1. An issue as to the title to land in another

state is to be determined by the law of real prop

erty in that state.—Bronson v. St. Croix Lumber

Co., (Minn.) 46 N. W. 570.

44 Minn. 348.

Transfers of personal property.

2. Defendants, who were domiciled in Illinois,

executed, in that state, to a resident of Louisi

ana, an assignment of a debt due to them from

a resident of Minnesota, which was payable in

Minnesota. Afterwards, and before the assignee

had given notice of such assignment to the debt

ors, creditors of defendants, the assignors, who

resided in Canada, attached the debt by service

of a garnishee summons on the debtors. There

after, and at the time of the disclosure of the

garnishees, the assignee appeared and gave no

tice of his claim to the debt, and was made a

party to the proceedings. Held, that the respect

ive rights of the assignee and of the attaching

creditors were to be determined by the laws of

Minnesota, the debt being payable there, not by

the laws of Ulinois; and that, consequently, the

title of the assignee must prevail, as, under the

law of Minnesota, an assignment of a chose in ac

tion is valid and complete without notice to the

debtor, and an attachment of the debt by a cred

itor of the assignor before notice to the debtor

will not entitle such creditor to a priority of

right over the assignee, if tbe debtor received

notice of assignment pendente lite, and in time

to avail himself of it in discharge of the suit

against him; although, by the law of Illinois,

such an assignment, while valid between the par

ties without notice to the debtor, is not complete,

bo as to vest the title absolutely in the assignee

as against attaching creditors of the assignor,

until notice or intimation of the assignment is

given to the debtor.—Lewis v. Lawrence, 15 N.

W. 113. 80 Minn. 244.
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S. The rule that an assignment of personal

property, valid by the laws ol the state or country

where made, is valid everywhere, is subject to ex

ceptions; and a transfer, giving preferences to

certain creditors, made in another state, will not be

upheld in Minnesota, as to property situated there

in, if in contravention of the policy and laws of the

state.—In re Dalpay, (Minn.) 43 N. W. 564.

41 Minn. 532.

Mechanics' liens.

4. In an action to enforce a material-man's

lien, the fact that the plaintiffs are non-resi

dents, and the contract for the materials fur

nished was made outside of tne state, and was

originally to be performed outside of the state,

is immaterial.— Atkins v. Little, 17 Minn. 342,

(Gil. 320.)

Remedy by attachment.

5. An insolvent firm composed of citizens of

Minnesota, having creditors in Minnesota and

also in Wisconsin, executed an assignment under

the Minnesota insolvent law, (Laws 1881, c. 148,)

of all their copartnership property, consisting of

real and personal property in Minnesota and of

real property in Wisconsin. Prior to this assign

ment, defendant, a citizen of Minnesota, had ac
quired a lien by attachment on the real property

in Wisconsin, under the laws of that state, and

other creditors, citizens of Wisconsin, had also

acquired similar liens. Defendant never became

a party to the assignment nor participated in its

benefits. It appeared that the law of Wisconsin

regarding assignments for benefit of creditors

was essentially different from the Minnesota in

solvent law. Held, that the courts of Minnesota

should not restrain defendant from enforcing his

attachment on the real property in Wisconsin,

although the execution of the assignment might,

under the Minnesota insolvent law, have dis

solved such an attachment in Minnesota, even if

the courts had the power to do so, as the effect

of enjoining defendant would merely be that

non-resident creditors would appropriate the at

tached property.—Jenks v. Ludden, 27 N. W. 188,

34 Minn. 4S2.

Action for personal injuries.

0. In an action brought in Minnesota by a

■ectionman on defendant's railroad for personal

injuries, it appeared that, whilo engaged on a

train of flat-cars in throwing off railroad iron

along defendant's track in Iowa, for repairing it,

he was injured by the negligent handling of the

iron by the other sectionmen. Held, that the

statute of Iowa, and decisions of the courts of

that state construing it, must tlx defendant's lia

bility, without regard to the decisions of the su

preme court of Minnesota construing a similar

statute, and that under the Iowa statute and de

cisions defendant was liable.—NJus v. Chicago,

M & St. P. Ky. Co., (Minn.) 49 N. W. 527.

47 Minn. 92.

7. An employe of a railroad corporation was

injured in the state of Iowa under such circum

stances as to give him a right of action under a

statnte of that state making railroad companies

liable for injuries to their servants caused by the

negligence of fellow-servants. Held, that such

cause of action might be enforced in Minnesota,

the statute not being contrary to public policy,

although differing from the common law rule

which prevails in Minnesota.—Herrick v. Min

neapolis & St. L. Ry. Co.. 16 N. W. 413, 31 Minn.

11; 21 X. W. 471, 32 Minn. 4I55. Cnse nf-
firmi'd in United States supreme court, 8 S. Ct.

1170, 127 I'. S. 210.

Limitation of actions.

8. The time of limitation upon a cause of ac

tion is controlled by the law of the place where

the action is brought. — Blgelow v. Ames, 18

Minn. 527, (Gil. 471.)

9. After a cause of action on certain promis

sory notes had accrued in the state of Massachu

setts, of which state both parties were residents,

piaint ilT continued to reside there, but defendant

removed to Minnesota, and had resided in the

state more than six years when plaintiff brought

action therein on the notes. Held, that his action

was barred by Comp. St. Minn. c. 60, 5 6, without

regard to the laws of Massachusetts, notwithstand

ing the provision of Comp. St. Minn. c. 72, S 39,

that where a cause of action accrues in another

state and is barred by the statute thereof, an ac

tion cannot then be maintained tbereon in Minne

sota, "except in favor of a citizen thereof, who

has bad the cause of action since it accrued. "

—Fletcher v. Spaulding, 9 Minn. 64, (Gil. 54.)

CONFUSION OF GOODS.

Goods of same nature.

1. In filling a oontractwith defendant for

certain railroad ties, plaintiff delivered more thar

called for by his contract, but so intermixed

the excess with those accepted that they could

not be distinguished. Held, that defendant wa;

entitled of right to use from the mass his propor

tionate share.—Chandler v. De Graff, 25 Minn.

88.

2. In the performance of a contract by plain

tiff to furnish ties to defendant, plaintiff deliv

ered some of inferior quality, that were never

accepted, but were, without defendant's knowl

edge, commingled with those accepted, so that

they could not be separated, and, through igno

rance and mistake, were used by defendant, sup

posing them his own. Held that, plaintiff hav

ing made no demand for the same, defendant

was not liable therefor in an action ex contractu.

—Chandler v. De Graff, 25 Minn. 88.

3. Where goods of the same nature and value,

belonging to different owners, are mixed, without

fraudulent intent, if a division can be made of

equal value, as in case of a mixture of grains of

the same kind, quality, and value, then each owner

may claim his aliquot part of the whole mass.—

Stone v. Quaale, 29 N. W. 326, 36 Minn. 46.

Connecting Lines.

See Carriers, 64-63.

Consideration.

Failure, see Equity, 65-69; Sale, 148-152.

Memorandum expressing consideration,

Frauds, Statute of, 27-86.
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Of chattel mortgage, see Chattel Mortgage*, 22, 23.

contract, see Carriers, 8; Contracts, 23-40;

Vendor and Purchaser, 4.

conveyance, see Fraudulent Conveyances,

16-22, 27-35.

covenant, see Covenants, 8-B.

deed, see Deed, 1, 2.

gift, see Olfts, 1.

modification of contract, see Contracts, 134, 135.

mortgage, see Mortgages, 82-34.

negotiable instrument, see Negotiable Instru

ments, 85-47, 52-54.

release of surety, see Principal and Surety, 8.

subscription, see Corporations, 86, 87; Sub

scription, 1, 2.

Parol evidence, see Evidence, 829-885.

Payment required to constitute bona fide pur

chaser, see Vendor and Purchaser, 180-136.

Consignor and Consignee.

See Carriers, 9-14, 22-24.

Consolidation.

Of railroad companies, see Railroad Companies,

91-100.

CONSPIRACY.

L Civn. Action, 1-6.

II. Criminal Prosecution, 6-8.

Judgment on allegation of, see Judgment, 65-70.

L Civil Action.

When action lies.

1 . An agent induced his principal to give the

erection of a building to a contractor, who had

secretly agreed to divide the profits with the

agent, and the contractor had the work done by

subcontractors. Held, that the principal was en

titled to recover from all the parties to the con

spiracy the difference between the sum paid by

him and the actual cost of the building.—St. Paul

Distilling Co. v. Pratt, (Minn.) 47 N. W. 7(9.

45 Minn. 215.

Pleading.

2. In a complaint alleging a conspiracy to

cheat and defraud plaintiff in respect to his

rights and Interests as a stockholder in a corpo

ration, specific acts done to carry the scheme

into effect may be set forth, and are not to be

considered as constituting several causes of ac

tion, although they differ in their particular

character, were done at different times, and the

defendants do not all claim to be interested in or

benefited by each of them, or in the same degree

as to any one of them.—Jones v. Morrison, 16 N.

W. 854, 81 Minn. 140.

3. A complaint alleged that L. and W., as

agents of J., conspired together and with him to

defraud defendant of her property by securing a

conveyance to themselves on the faith of a prom

ise that they would pay her debts, account to her

for one-ball of the rents and profits of the prop

erty, until it was sold, and then pay her half of

the purchase money ; that this agreement was put

In writing, and delivered to plaintiff, who executed

the conveyance accordingly ; and that J. then stole

this agreement from her, and disposed of the land,

and refused to make her any compensation. Held,

that the complaint was sufficient to charge I*., W.,

and J. with a conspiracy to defraudplaintlff.—

O'Connor v. Jefferson, (Minn.) 47 N. WT 538.

45 Minn. 163.

Evidence.

4. In an action for a conspiracy to defraud,

conversations and correspondence between two of

those charged are admissible in proof of conspir

acy, though no evidence has yet been offeree) to

connect the others therewith.—St. Paul Distilling

Co. v. Pratt, (Minn.) 47 N. W. 789.

45 Minn. 215.

5. In an action charging a conspiracy between

defendants to defraud plaintiff, evidence is ad

missible on the part of one dofendant that he never

had any conversation with the other upon the sub*

ject of the alleged conspiracy.—Redding v. God

win, (Minn.) 46 N. W. 568.

44 Minn. 855.

IL Criminal Prosecution.

The offense.

6. Conspiracy, though not expressly Included

In the crimes provided for by statute, is never

theless punishable as a common-law offense.—

State v. Pulle, 12 Minn. 164, (Oil. 99.)

Evidence.

7. The gist of the offense of conspiracy is an

unlawful confederation, and it is not necessary

that an overt act, in pursuance of it, be proven.

—State v. Pulle, 12 Minn. 164, (Oil. 99.)

8. Where persons conspire not only to utter

forged notes but to divide the proceeds among

themselves, statements by one of them, after the

notes were uttered, that they had forged L.'s name,

and wished to see him to arrange the matter, are

admissible against the others, though they were

not present, as they relate to future acts in fur

therance of the purpose of the conspiracy, that is,

the concealment of the forgery until they have di

vided its fruits.—State v. Thaden, (Minn.) 45 N.

W. 447.

43 Minn. 253.

Constable.

See Sheriffs and Constables.

CONSTITUTIONAL LAW.

L Adoption and Amendment or Constitu

TION, 1-8.

II. Construction and Effect of Provisions,

Generally, 9-14.

III. Executive Powers, 15-28.

IV. Legislative Powers, 29-85.

V. Judicial Powers, 86-53.

VI. Special or Private Laws, 54-79.

VII. Retrospective and ex post Facto Laws,

80-92.

VIII. Obligation of Contracts, 93-118.

IX. Vested Rights, 119-129.

X. Jurt Trial, 130-155.

XI. Due Process of Law, 156-174.

■
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3OT. Remedies for Injuries, 175-178.

XIII. Police Power, 179-182.

Change in compensation of officer, see Office and

Officer. 9. 10.
Condemnation proceedings, see Eminent Domain,

1-60.
Determination of punishment by jury, see Crim

inal Law, 127.
Due process of law, see Insolvency, 1, 2.

Excessive punishment, see Criminal Law, 128.

Exemption from execution, etc.. see Exemjilions,

1-4; Homestead, 1-5, 89, 40; Public Lands, 149-

151.
Former jeopardy, see Criminal Law, 29-35.

Homestead exemption, see Homestead, 1-5, 39, 40.

Imprisonment for debt, see Bastardy, 16, 17 ; .Ex

ecution, 159; Innkeepers, 13, 14.

Individual liability of stockholders for corporate

debts, see CorpaTutlont, 131-168.

Insolvency, see Insolvency, 1-4.

Jurisdiction to grant mandamus, see Mancla-

mux, 1 -5.
Mechanic's lien laws, see Mechanics' Liens, 1-3.

Passage of statutes, see Statutes, 1-13.

Power of legislature over counties, see Counties,

1. 2.

—— to authorize bounties, see Bounties,

1-3.
of taxation, see Bridges, I, 5, 6; Railroad

Companies, 101, 102, 115; Taxation, 1-17.

to make assessments for public improve

ments, see Municipal Corporations, 241-

244.

Printing for constitutional convention, see States

and State Officers, 4.

Privilege of witness, see Witness, 60-66.

Regulating practice of medicine, see Physicians

and Surgeons, 3.

Population and licensing of occupations by mu

nicipalities, see Municipal Corporations, 10-13.

—— of contracts relating to public lands, see Pub

lic Lands, 127, 128.

of sale of liquors, see Intoxicating Liquors,

1-8.
Right of suffrage, see Elections and Voters, 1-6.

to hold office, see CUril Rights, 2.

to sue and be sued, see Civil Right*, 1.

Statutes authorizing change of venue, see Crim

inal Law, 37-39.
removal of county seats, see Counties, 9-12.

Tenure of land, see Estates, 1.

Term of office of judge, see Judge, 1-5.

Titles of acts, see Statutes, 18-47.

I. Adoption and Amendment of Constitution.

Powers and proceedings of constitu

tional convention.

1. A constitutional convention Is the highest

legislative assembly recognized by our law, and

has full control of its own proceedings, and may

provide In any manner it sees fit lor the perpetu

ation of the record of its doings.—Goodrich v.

Moore, 2 Minn. 61, (Gil. 49.)

2. Laws Minn. 1856, o. 24, § 4, which provides

that the incidental printing for each house of

the legislative assembly shall be done by the

official printer, does not authorize the printing by

him of the proceedings of a constitutional con

vention, or that of any body claiming to act as

such.—Goodrich v. Moore, 2 Minn. 61, (Gil. 49.)

v.Im.dig.—10

Adoption and ratification of amend

ments.

8. An amendment to the constitution, pro

posed for ratification, is ratified, under Const,

art. 14, 8 1, which provides that, when "a majori

ty of the voters present and voting shall have

ratified such alterations or amendments, the same

shall be valid "if it receives a majority of all the

votes in its favor, though it be less than a ma

jority of the votes cast at an election for other

purposes, held at the same time and place.—Day

ton v. City of St. Paul, 22 Minn. 400.

4. Although the amendment adopted Anril

15, 1858, to Const. Minn. art. 9, § 10, under which

the Minnesota state railroad bonds were issued,

was proposed by a body elected and acting as the

state legislature, and adopted by the people, be

fore the admission of the state" into the Union,

these irregularities, if they were such, were cured

by the subsequent admission of Minnesota as a

state into the Union, and by tho recognition and

ratification of the amendment, as a part of the

constitution, by the state, after such admission,

by issuing the bonds and accepting security for

the protection of the state under its provisions,

and by reserving, in the constitutional enactment

expunging it from the constitution, all rights,

remedies, and forfeitures accruing under said

amendment, and subsequently availing itself

of them; and the bonds issued under it were

valid obligations of thostate.—Socombe v. Kittel-

son, 12 N. W. 519, 29 Minn. 555.

Powers of courts in construing consti

tution.

5. In construing a constitutional provision

the primary rule is that the language used must

be first looked at, for the intention of the law

making power, and if that is clear, explicit, un

ambiguous, and free from obscurity, courts must

expound the language according to the common

sense and ordinary moaning of the words used. —

Minnesota & P. R. Co. v. Sibley, 2 Minn. 13,

(Gil. 1.)

6. In construing a constitutional provision,

resort to the history of its passage may be had;

and, in case of amendment, courts may examine

into tho prior condition of the law, and the occa

sion, object, and necessitv of the change.— Min

nesota & P. R. Co. v. Sibley, 2 Minn. 13, (Gil. 1.)

7. In construing a constitutional provision,

the court may, to ascertain the intention, examine

the debates and proceedings of the convention

framing it, and the history of its passage.—Min

nesota & P. R Co. v. Sibley, 2 Minn. 13, (Gil. 1;)

Crowell v. Lambert, 9 Minn. 283, (Gil. 207.)

8. The debate in a constitutional convention

should not influence the court in expounding the

constitution, where Buch convention was divided

into two organizations, and a joint committee of

each reported the constitution, which each wing

adopted.—Taylor v. Taylor, 10 Minn. 107, (Gil. 81.)

II. Construction and Effect of Provisions,

Generally.

Time of taking effect.

0. As the constitution of Minnesota did not

become operative until adopted by the people, it
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could not determine the eligibility of officers elect- '

ed on the day of its adoption, in October, 1857.

—Territory v. Smith, a Minn. 240, (Gil. 104.)

Declaring statute unconstitutional.

10. Where a statute has been long acquiesced

In, and acted upon without question, and great

interests are involved under it, the court will

hesitate long before disturbing it, and will not

then do so unless fully convinced that it is in

violation of the fundamental law of the state.—

Carson v. Smith, 5 Minn. TB, (Gil. 53.)

Statutes invalid In part.

11. Gen. Laws Minn. 1877, c. 121, In terms re

pealing Gen. St. Minn. 1886, c. 81, tit. 1, is void, so

far as it assumes to abolish foreclosures under

powers of sale in mortgages executed bofr e its

passage; and, as it is not to bo supposed that the

legislature would, independently of such abolish

ment, take away the right of redemption from such

foreclosures, the act cannot bo sustained to take

them awav.—O'Brien v. Kxeuz, 30 N. W. 458, 36

Minn. 136.

12. Under the rule laid down in O'Brien v.

Krenz, 36 Minn. 136, 30 N. W. 458, sections 2. 3. 5,

8, 10 and 11, of Gen. Laws Minn. 1>87, c. 170, me

chanics' lien, being held unconstitutional, and con

stituting, as they evidently did, tho chief induce

ment for tho enactment of this law as a substitute

for the former statute, and many of them being

intimately connected with tho substance and gen

eral plan of the act, it cannot be reasonably pre

sumed that the legislature would have enacted the

balance of the law with these invalid provisions

omitted. Therefore tho whole act must be held

invalid, and Gen. St. 1878, c. 90, on tho same sub

ject, remains in full force.—Meyer v. Borlandi,

(Minn.) 40 N. W. 513.

89 Minn. 438.

13. The fact that section 22, Laws Minn. 1881,

c. 10, relating to tax-sales, was declared uncon

stitutional because not embraced within the title

of the act, does not affect the validity of tho

other provisions of tho act consistent with, and

germane to, the subject expressed in its title, and

which aro not so dependent on or connected
with the --"id Bection as to """ulrc to ho »*>

iected.—Iteimer v. Newel, (Minn.) 49 N. W. S63,

47 Minn. 237.

14. In Special Laws 1889, c. 375, S 1, prohibit

ing the emission of dense smoke within tue city

of St. Paul, section 2, proscribing the penalty,

and section 3, providing that tho act shall not

apply in certain cases, aro so connected with

each other that, on section 3 being held uncon.

stitutional, the other sections fall with it.—State

v. Sheriff of Ramsey County, (Minn.) 51 N. W.

112.

III. Executive Powers.

Officers of executive department of

state government, generally.

15. Where a duty is imposed upon an execu

tive officer of the state as such officer, and not

upon such incumbent as a private person, the |

judicial department will not interfere to compel

the performance of such duty.—ltice v. Austin. '

19 Minn. 103, (Gil. 74;) State v. Dike, 20 Minn.

3C3, (Gil. 314.)

16. The exemption of executive officers of the

state government from coercion by the courts in

the pjrformance of official duties is not a per

sonal privilege, but results from Const. Minn,

art. 3, dividing the powers of the government

into distinct departments, and providing that no

person belonging to one of them "shall exercise

any of the powers properly belonging to either of

the others, " except as expressly provided ; and

therefore such exemption cannot be waived.—

State v. Dike, 20 Minn. 863, (Gil. 314.)

17. A mandamus will not lie to compel the

performance of even ministerial duties by the

officers of the executive department of the state

government.— State v. Dike, 20 Minn. 303, (Gil.

814.)

18. An executive officer of the state is not sub

ject to the control or interference of tho Judiciary

in the performance of duties belonging to him as

an executive officer, and no act done, or threat

ened to be done, by him in his official capacity

can ba brought under judicial control or interfer

ence by mandamus or injunction, even when the

act is purely ministerial.—Secombe v. KittelsoD,

12 JS. W. 519. 29 Minn. 555.

19. The legal propriety and effect of the action of

officers of the executive department of the state

may be determined by tho courts when the same

are brought in question in causes requiring judi

cial action.—State v. Fidelity & Casualty Ins. Co.,

(Minn.) 41 N. W. 108.

39 Minn. 588.

Governor.

20. In all matters pertaining to the duties of

his office the governor of the state is entirely in

dependent of the judiciary, and mandamus will

not lie to compel the performance of any such

duties, although there may be cases where the

performance of a duty is by law vested in him

not pertaining to tho executive office, where

such remedy is proper. —Chamberlain v. Sibley,

4 Minn. 309, (Gil. 228.)

The distinction taken In Chamberlain v. Sibley, 4 Minn.
Si>9. (GIL 'JM.) between different kinds of acts reqnlred br
law to be done by execu'lve officers, is declared, in State
v. Ulke. 2H Minn. 361. (Gil. 314,) to have been nnneoessary
to the decision, and to conflict with the decision in Rle«
v. Anxtln. 19 Minn. 101, ( Gil. 74;) und mnlso dimippiored.
on the same grounds, in State v. Braden. 41 N. W. 817. 40

Minn. 174.

21. Under Const, art. 9, J 10, as amended

April 15, 1858, authorizing the governor to issue

and deliver state railroad bonds to certain rail

way companies, the court will not grant a writ

ot peremptory mandamus to compel the gov

ernor to deliver such bonds to the assignee of

one of the companies.—Chamberlain v. Sibley, 4

Minn. 309, (Gil. 228.)

22. Mandamus will not lie to compel the per

formance of an act by the executive of the state,

the obligation to perform which has been imposed

upon him in an official capacity, though it might

also have been imposed uoon a private person.—

Hicev. Austin. 19 Minn. 103, (Gil. 74.1

23. The duties imposed upon the governor of

the state bv Su. Laws Minn. 1862. c. 56. author ix
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in? him to deed certain swamp lands to commis

sioners as therein provided, are imposed upon

that officer in his official capacity, and not upon

the then incumbent as a private person, and the

judicial department cannot interfere to compel

their performance.—Rice v. Austin, 19 Minn. 103,

(Gil. 74.)

24. Injunction will not lie to restrain the gov

ernor of the state from doing an act in his offi

cial capacity. Following Rice v. Austin, 19

Minn. 104 (Gil. 74;) State v. Dike, 20 Minn. 363,

(GiL 314.)—Western R. Co. v. De Graff, 6 N. W.

341, 27 Minn. 1.

Disapproving dictum In Chamberlain v. Sibley, 4 Minn.
•M, (Gil. 238.) as inconsistent with Itlcev. Austin, 19 Minn.
IN. (Gil. 74.)

25. The courts of the state have no Jurisdic

tion of an action to compel the governor of the

state to make an allotment of publio lands in con

formity with a legislative grant.—St. Paul & C

Ey. Co. v. Brown, 24 Minn. 517.

26. The colonel of a regiment of the state mi

litia was suspended from command, and the lieu

tenant colonel of the regimeut ordered to take

the command thereof, by orders of the governor,

as commander in chief. Held, that an applica

tion by the colonel for leave to file an informa

tion in the nature of quo warranto against the

lieutenant colonel shoula be denied, as the or

ders, so far as they affected the right and duty

of the latter, related to purely military opera

tions, with which the courts should not interfere;

the military authority of the governor being evi

dently intended by the constitution to be su

preme.— State v. Harrison, 26 N. W. 729, 84

Minn. 526.

Secretary of state.

27. The duties of the secretary of state under

Laws Minn. Is6s, c. 46, § 15, wbich provides that

ne "shall audit all accounts for printing and

Binding, executed under the provisions of this

chapter, " are those or an executive officer of the

government, and mandamus will not lie to com

pel him to perform the same.—State v. Dike,

20 Minn. 363, (Gil. 314.)

State auditor.

28. Under Gen. St. Minn. 1878, o. 88, §§ 1, 2,

establishing a land-office, and declaring that the

state auditor shall be ex offlclo commissioner of

the land-office, and shall have general charge

and supervision of lands belonging to the state,

the auditor, while acting as commissioner of the

land-office, is an executive officer of the state,

and his official acts are not subject to control by

maiuUimus-—State v. Whiteomb, 8 N. W. 902,

28 Minn. 50; State v. Braden, 41 N. W. 817, 40

Minn. 174.

Disapproving dictum In Chamberlain v. Sibley, 4 Minn.

KB. (Gil. 22*.)

IV. Legislative Powers.

Contests of election of members.

29. Under the provisions of Gen. St. Minn.

187s, c. 1, «S 49-51, for the taking of testimony

bv two justices of the peace, in case of a contest

as to an election to either house of the legislature,

the courts have no supervision over the action of

such Justices, as each house is made, by Const

art. 4, § 3, the judge "of the election returns, and

eligibility of its own members."—State v. Peers,

21 N. W. 800, 33 Minn. 81.

Delegation of legislative power—To

courts.

80. Act Minn. March 2, 1881, (Laws 1881, o.

103,) providing for the adjustment of the Minne

sota state railroad bonds, by constituting the

Judges of the supreme court a tribunal to decide

upon the power of the legislature in regard to

such adjustment, section 4 of the act to go into

effect if such judges decide that the legislature

had power to enact it, and, if they decided that

the legislature had not such power, then section

5 to go into effect, is unconstitutional and void,

as an attempt to delegate to such judges legisla

tive power.—State v. Young, 9 N. W. 737, 29

Minn. 474.

81. Gea. Laws Minn. 1833, c. 73, providing for

the incorporation of villages upon petition to the

judge of the district court, if the court, after a

hearing, is satisfied that the lands embraced in

the petition, or any part thereof, ought to be in

cluded in the proposed village, and that the in

terests of the inhabitants will be promoted there

by, the boundaries to be diminished or enlarged

by the court as justice may require, is unconsti

tutional, as assuming to delegate legislative

powers to the district court.—State v. Simons,

21 N. W. 750, 32 Minn. 540.

82. A county attorney is a quasi officer of the

district court; and hence (Jen. St. Minn. 1878, c.

7, S 3, as amended by Laws 1885, c. 17, § 1, which

authorize the district court, on appeal from the

board of county commissioners, to fix and deter

mine the county attorney's salary, is not uncon

stitutional as imposing legislative functions and

duties on the judiciary. — Rockwell v. Board

County Com'rs Fillmore County, (Minn.) 49 N.

W. 690.

47 Minn. 219.

To municipal corporations.

83. The legislature may grant to a municipal

corporation, as a body politic, the power to pun

ish, as offenses against the municipal ordinances,

acts which are also indictable offenses against

the laws of the state, without surrendering any

ot the Jurisdiction of the state over such offenses.

And a conviction under such a municipal ordi

nance is not a bar to a prosecution of the same

act as an offense against thestate statutes.—State

v. Lee, 13 N. W. U13, 29 Minn. 445.

34. Sp. Laws Minn. 1883, o. 281, providing for

the acquisition of lands for publio parks in the

city of Minneapolis, and for making special as

sessments of the cost upon property benefited

thereby, is not unconstitutional because it was

left to the vote of the city to determine whether

the act should go into operation.—State v. Dis

trict Court of Hennnpin County, 22 N. W. 625,

83 Minn. 235; 22 N. W. 632, 33 Minn. 252.

To railroad commissioners.

35. The authority given by Gen. Laws Minn.

1887, c. 10, § 8, to the railroad and warehouse

commission to determine, in their discretion.
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what are equal and reasonable rates, is not

a delegation of legislative power.—State v. Chi

cago, M. & St. P. Ry. Co.. 37 N. W. 7S2, 38

Miim. 2S1. Reversed in United States supreme
©■urt, 10 S. Ct. 402, 134 U. S. 41S; Same v.

Minneapolis K. Ry. Co., 41 N. W. 405, 40 Minn.

156. Reversed in United States supreme court,

10 S. Ct. 473, 134 U. S. 467.

V. Judicial Powers.

Legislative request for opinion of

court.

36. Comp. St. Minn, c 4, 5 15, providing that

either house may, by resolution, request the opin

ion of the supreme court, or of its judges, on a

given subject, and making it the duty of the court

or judges to obey such resolution, is unconstitu

tional and void, and a request made under this pro

vision will not be comp) ied with.—In the Matter of

Application of Senate, 10 Minn. 78, (Gil. 56.)

87. The supreme court will not, at the request

of the governor, or in any case where an act of

the legislature is not involved in matters prop

erly before it for adjudication, give its opinion

as to the proper construction of such act.—Rice

v. Austin, 19 Minn. 103, (Oil. 74.)

Construction of statute.

88. Gen. Laws Minn. 1S87, c. 170, $ 11, (mechanics'

lien law,) providing that when any doubt exists

as to the construction of the law it shall be the

duty of the court to construe it so as to give the

person performing any labor the full amount of his

claim, over and above attorney's fees and costs, is

unconstitutional, being an invasion of the func

tion of the judiciary.—Meyer v. Berlandi, (Minn.)

40 N. W. 513.

89 Minn. 438.

Establishment and jurisdiction of

courts.

89. The provision of the charter of the city of

St. Paul (Act Minn. March 20, 1858, c. 3, § 11) that

no appeal shall lie from the judgment of the city

justice, in cases of assault, where the judgment or

the fine imposed, exclusive of the costs, is less

than $25, does not take away the right of review

by certiorari, and therefore is not in conflict with

Const. Minn. art. 6, § 2, providing that the supreme

court shall have "appellate jurisdiction in all cases,

both in law and equity. "— Tierney v. Dodge, 9

Minn. 166, (Gil. 153.)

40. The appointment of commissioners to as

sess damages for land taken for railroad pur

poses by a judge of the supreme court is not in

violation of Const. Minn. art. 6, § 2, providing

that the supreme court shall have original juris

diction in such remedial cases as may be pre

scribed by law.—Warren v. First Div. St. P. &

P. R. Co., 18 Minn. 384, (Gil. 345.)

41. The provision of Pub. St. Minn. c. 73, § 26,

giving to the judges of the supreme court power

to grant writs of hnheiis corpus, is constitutional.

—State v. Grant, 10 Minn. 39, (Gil. 22.)

42. Acts Minn. March 2, 1806, March 5, 1867,

March 6, 180S, nnd March 4, 1872, authorizing

judges of probate to examine and commit insane

persons to the hospital for the insane, merely

regulate the exercise of the general jurisdiction

of such courts over the subject of guardianship,

already vested in them, and are not in conflict

with Const. Minn. art. 6, S 7, which provides

fiat "a probate court shall have jurisdiction over

the estates of deceased persons and persons under

guardianship, but no other jurisdiction, except

as prescribed by this constitution. "—State v.

Wilcox, 24 Minn. 143.

43. Gen. St. Minn. c. 10, 5 124, provides that

whenever two-thirds of the legal voters residing

in a territory of a given population, which they

desire to have incorporated as a city, shall pre

sent to the judge of probate a petition containing

specified recitals, and praying for the incorpora

tion of a city, the judge of probate shall issue an

order declaring such territory incorporated as a

city. Held, that the duty imposed and power

conferred on the judge of probate are not judicial,

and the statute is not unconstitutional as con

ferring on probate courts judicial power beyond

that authorized by the constitution.—Statev." Ue-

land, 14 N. W. 58, 30 Minn. 29.

44. Sp. Laws Minn. 1885, o. 74, J 1, conferring

upon the municipal court of Minneapolis exclu

sive Jurisdictiou "of all civil actions and pro

ceedings heretofore cognizable before a justice of

the peace, the defendant or garnishee in which

resides within the limits of the city, " and seo-

tion 14, providing that "no justice of the peace

shall have jurisdiction to issue any summons or

process in any civil action excepting executions

to be served within said city," is not contrary

to Const. Minn. art. 6, S 8, which declares that

"the legislature shall provide for the election of

a sufficient number of justices of the peace in
each county, * » » whose duties * * •

shall be prescribed by law. "—Burke v. St. Paul,

M. & M. Ry. Co., 28 N. W. 190, 35 Minn. 172;

Higgins v. Beveridge, 28 N. W. 506, 35 Minn. 2S5.

45. The city justice of St. Paul being a justice

of the peace only, and having, by provision of

Const. Minn. art. 6, § 8, no cognizance of offenses

punishable by imprisonment for a longer period

than three months, the legislature could not

confer jurisdiction upon him over offenses against

Gen. St. Minn. 1866, o. 100, § 9, making the keep

ing of a house of ill fame punishable by impris

onment in the state-prison not less than six

months; and motion to quash an indictment for

such offense, based on the theory .that such jus

tice had exclusive jurisdiction in the premises,

was properly denied.—State v. Charles, 16 Minn.

474, (Gil. 428.)

Conferring judicial powers upon ref

erees.

46. The provision of Const. Minn. art. 8, | 1,

vesting the judicial power of the state in the

courts specified therein, is not infringed by the

statute authorizing the appointment of, and trial

of cases before, referees, who are merely subor

dinate officers of the courts, acting only in an in

termediate capacity.—Carson v. Smith, 5 Minn.

78, (Gil. 58.)

Upon county commissioners.

47. Sp. Laws Minn. 1SK4, c. 96, requiring the

board of commissioners of Rice county "to audit
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and adjust, " etc., the claims of John Sanborn and

others against school-district No. 10 of said coun

ty, and to vote a tax upon the taxable property of

the district for the amount of such claims, is an

attempt to confer judicial powers upon such com

missioners, and therefore unconstitutional.—San

born v. Commissioners Rice County, 9 Minn. 273,

(Gil. 258.)

4S. Gen. Laws Minn. 1885, c. 272, authorizing

the submission by a board of county commission

ers of the question of a removal of the county-

seat to a vote of the people, is not unconstitu

tional on the ground that the acts to be performed

by the commissioners are of ajudicial character,

and their action will not be interfered with by

writ of prohibition.—State v. Ostrom, 29 N. W.

585, 35 Minn. 450; State v. Wiswell, 29 N. W.

5S«, 35 llii.i. 4S9.

49. A bo'.rd of county commissioners having

neglected to cause a financial statement of the

county prepared by them under Gen. St. 1873, c. 8,

{ 167, to be published in a newspaper as by that

sec; ion req,_ ;<xl, the plaintiff published said state

ment (which was furnished him by the county au

ditor) in h> newspaper for the time, and in the

manner, pr 'scribed by law. At the succeeding

session of the legislature an act (Sp. Laws 1885, c.

228) was parsed legalizing the publication, and re

quiring th board of county commissioners, out of

any moneys in the county treasury not otherwise

appropriated, to pay the plaintiff for said publica

tion at rates not exceeding the maximum rates al

lowed by law for publications of like character.
Held, not unconstitutional, as conferring judicial

power on thj commissioners, or a gratuitous giv

ing away o. public money.—Fuller v. County of

Morrison. f_" in.l 30 N. W. 824.
86 Minn. 309.

■ Upon clerk of court.

50. Gen. St. Minn. 1866, c. 66, J 192, subd. 1,

as amended by Laws 1868, c. 84, authorizing the

clerk, in an action on contract for the payment of

money only upon proof of personal service, and

no answer beiug filed with him, to enter judg

ment, is not in conflict with Const. Minn. art. 0,

f 1, vesting judicial power solely in the courts. —

Skillman v. Greenwood, 15 Minn. 102, (Gil. 77.)

51. The provisions of Gen. St. Minn. 1878, o. 64,

{ 98. giving to the clerk of the municipal court of

St. Paul the power to receive complaints and issue

warrants in criminal cases is constitutional.—City

of St. Paul v. timstetter, (Minn.) 33 N. W. 115.

37 Minn. 15.

Upon county attorney.

52. Laws Minn. 1867, c. 20, making it the duty

of the county attorney, upon complaint made, etc,

to examine into the financial coudition of an in

surance company, to see if it complies with the

laws regulating insurance companies, and report

to the state treasurer, does not require the exer

cise of judicial powers, and his acts cannot be re

strained by prohibition.— Home Ins. Co. of St.

Paal v. Flint, 13 Minn. 244, (Gil. 228.)

Upon trust companies.

53. Q»n. Laws Minn. 1883, c. 107, authorizing the

organization of annuity, safe-deposit, and trust

, and granting such comorations powers

to act as guardians of the estates of insane persons,

is not a legislative interference with the constitu

tional powers of the probate court, which have

jurisdiction over estates of persons under guardi

anship.—Minnesota Loan & Trust Co. v. Beebe,

(Minn.) 41 N. W. 232.

40 Minu. 7.

VI. Special or Private Laws.

Incorporating towns or villages.

54. Laws Minn. 1885, c. 231, declaring valid the

incorporation of villages attempted to be incorpo

rated under Laws 1SS3, c. 73, is not invalid under

Const. Minn. art. 4, 8 33, prohibiting the passage

of any special or private law incorporating a town

or village. It is a general law applying to a class.

—State v. Spaude, (Minn.) 34 N. W. 164.

87 Minn. 322.

55. Sp. Laws Minn. 1879, c. 236, by which 12

townships were organized into the town ol Moor-

bead, is authorized under Const. Minn. art. 11, |

8, which declares that "laws may be passed pro

viding for the organization for municipal ml

other town purposes of any congressional or frac

tional townships in the several counties in the

state. "—State v. Sharp, 0 N. W. 408, 27 Minn. 38.

66. Gen. Laws Minn. 1891, c. 146, which pro
vides that all villages having over 3,000 inhabit

ants shall be municipal corporations, with spec

ified powers, and which provides for the

holding of annual elections on a specified day in

each year, and which prescribes a method for

holding special elections, cannot be construed as

being confined in its application to villages hav

ing over 3,000 inhabitants on May 12, 1891, and

as excluding all other villages which might sub

sequently attain that population, merely be

cause the act fixes that date as the time foi

holding the first annual election; and hence the

act does not violate Const. Minn. art. 4, § 33,

which prohibits the legislature from incorporat
ing n town o# villn^e bv snpeial law.—McCm"-

mick v. Villaee of West Dnluth, 50 N. W. 128,

47 Minn. 272; Hoyt v. Martin, 50 N. W. 130,

47 Minn. 278.

Changing county seat.

57.. Const. Minn. Amend. 1881, art. 4, § 33, subd.

5, and section 34, prohibiting the passage of local

or special laws, repealed article 11, § 1, providing

a mode of special legislation for the removal or

county seats.—Nichols v. Walter. (Minn.) 33 N. W.

800.

87 Minn. 264.

68. Laws Minn. 1885, c. 272, providing a mode

for removing county-seats, is unconstitutional and

void, as in the nature of special legislation, and

not uniform in its operation throughout the state,

and so in violation of Const. Minn, amend. 1881,

art. 4, $ S3, subd. 5, and S 34.—Nichols v. Walter,

(Minn.) 33 N. W. 800.

87 Minn. 264.

Creating special school-districts.

59. Sp. Laws Minn. 1869,. c. 92, creating the

town of Sauk Centre into an independent school-

district, is not in conflict with Const, art. 8, §§

1, 8, providing for a general and uniform system
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of public schools, or article 10, § 2, providing

that no corporations shall be formed under spe

cial acts except for municipal purposes.—Board

of Education Sauk Centre v. Moore, 1? Minn. 412,

(Gil. 391.)

60. const. Jllnn. art. 8, § 1, which directs the

establishment of a general and uniform system

of. public schools, does not prohibit the legisla

ture from providing public schools other than

those included in the general system, or creatiog

exceptional districts, to meet particular and ex

ceptional cases; and the exception from the

operation of a general law relating to public

schools of independent school-districts, and

schools specially provided for. does not violate

the constitutional provision.—Curryer v. Mer

rill, 25 Minn. L

Formation of corporations.

61. Act Minn. Ter. Feb. 7, 1857, granting a ferry

franchise to a person named, " bis heirs, executors,

administrators, or assigns," did not create such

person a corporation ; and therefore Laws Minn.

1868, p. 303, extending the limits within which this

franchise should be exclusive, is not in conflict

with Const. Minn. art. 10, § 2, prohibiting the cre

ation of corporations "by special acts, except for

municipal purposes. "—MoRoberts v. Washburne,

10 Minn. 23, (Gil. 8.)

62. The provisions of Sp. Laws Minn. 1881, c.

18S, as amended by Sp. Laws 1883, c. 75, author

izing the board of water commissioners of the

city of St. Paul to make contracts with reference

to the water-works in its own name, as the rep

resentative of the city, do not create a corpora

tion, within the inhibition of Const. Minn. art.

10, § 2, against forming corporations under special

acts.—Morton v. Power, 2i N. W. 194, 33 Minn.

521.

63. The act of March 10, 1862, entitled "An act

to facilitate the construction of the Minnesota &

Pacific Railroad, and to amend and continue the

act of incorporation relating thereto, " transfer

ring to the persons therein named the right, prop

erty, and franchises of such railroad accruing to

the state by virtue of the foreclosure of the mort-

8ago thereof, given under the provision of the

5,000,000-loan amendment to the constitution, and

the forfeiture provided for by act of March 8. 1861,

did not operate to create a new corporation, but

transferred the franchises of one already in exist

ence, and is not in conflict with Const. Minn. art.

10, § 2, forbidding the creation of corporations by

special act of the legislature.—First Div. St.

P. & P. R. Co. v. Parcher, 14 Minn. 297, (Gil. 224.)

64. Sp. Laws 1861, c. 1, assuming to amend

the charter of the Nebraska & Lake Superior

Railroad Company, (Laws Ex. Sess. 1857, c. 1,)

by constituting certain persons therein named

a corporation under the name of the Lake Supe

rior & Mississippi Railroad Company, does not

create a new corporation, and is therefore not

in conflict with Const, art. 10, § 2, which for

bids the creation of corporations by special act of

the legislature.—Ames v. Lake Superior & M.

R. Co., 21 Minn. 241.

65. A boom company was chartered as a cor

poration in 1857, by the territorial legislature,

to continue for 15 years. In 1867 sucn charter

was amended by striking out the limitation as

to the period of its existence, and changing the

form of condemnation proceedings to be instituted

by the company. Held, that such amendments

were not repugnant to Const, art. 10, § 2, pro

hibiting the creation of a private corporation

by special act.—Cotton v. Mississippi & R. R,

Boom Co., 22 Minn. 372.

66. Sp. Laws Minn. 1867, amending the char

ter of the Minnesota & Northwestern Railroad

Company, is not unconstitutional as an attempt

to create a private corporation by special act,

the charter of the company noi having expired at

the time of the act.—State v. Town of Clark, 2a

Minn. 422.

67. Sp. Laws Minn. 1865, c. 61, amending Laws

1858, cc. 7, 8, being the charter of the St. Paul

Mutual Insurance Company, by changing such

company from a mutual to a stock company,

changing the name, etc., does not create a new

corporation, and is not in conflict with Const.

Minn. art. 10, § 2, forbidding the creation of pri

vate corporations by special acts.—St. Paul F.

& M. Ins. Co. T. Allis, 24 Minn. 75.

68. After the organization of a private boom

corporation under the general law, (Gen. St.

Minn. 1878, c. 34, tit. 2,) the legislature passed a

special act, purporting to confer upon it new and

independent franchises and enlarged powers,

within a particular river, including the right of

eminent domain, the right to charge Doomage, in

the nature of tolls, on all logs passing through

its works, and to take entire charge and control

of all logs and timber coming or driven within

the same, and boom, scale, and deliver them; and

to have a lien thereon for its compensation, en

forceable by a sale. Held, that such special act

was not void, under Const. Minn. art. 10, § 2, for

bidding the formation of corporations by special

acts, as it did not work such a change in the

character of the corporation as to constitute it

essentially a new or different corporation. —

Green v. Knife Falls Boom Co., 27 N. W. 924, 35

Minn. 155.

Granting special privileges—Unequal or

partial legislation.

69. The legislature cannot, by special law, dis

pense with the general law in a particular case,

thereby granting a privilego and indulgence to

one man, by way of exemption from such general

law, leaving all other persons under its operat ion.

—Sanborn v. Commissioners Rice County, 9 Minn.

273, (Gil. 258.)

70. While a monopoly, unauthorized, ana in

terfering with free competition in trade, is void

as against public policy, yet if the right to exer

cise such monopoly is conferred by public au

thority, that fact is conclusive upon the question

of public policv. —Stewart v. Erie & Western

Transp. Co., 17 Minn. 872, (Gil. 848.)

71. It is competent for the legislature, In the

exercise of their general law-making power, to

single out the auditor of any county in the state,

and fix bis salary at whatever amount may be

deemed best, without any regard whatever to the

compensation allowed other county auditors
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Bruce v. County Com'rs Dodge County, 20 Minn.

SaS, (Gil. 3J'J.)

72. The provision of Sp. Laws Minn. 1881, o.

8, §20, incorporating the city of Minneapolis, that

no action shall be maintained against the city

for injuries caused by defects in streets unless

notice is given within 30 days after the injury,

stating the place and time of its occurrence, and

that the person injured will claim damages there

for, is not unconstitutional, as unequal and par

tial legislation, because granting a special privi

lege or advantage to the city not given to any

other like corporation, or that it is unreasonable,

and on these grounds repugnant to Const. Minn,

art. 1, § 8.—Nichols v. City of Minneapolis, 16

N. W. 410, 30 Minn. 545.

78. Gen. St. Minn. 1878, c. 34, S 56, which al

lows the recovery of extra costs in actions against

a railway company for damages occasioned by

the killing or injury of domestic animals by its

negligence, if the company neglect or refuse to

pay such damages for the space of 30 days after

it occurs, is not unconstitutional. Costs need

not be uniform in all actions, nor the same to

each of the litigants in an action; and the legis

lation is not liable to the objection that it is un

equal or partial because confined to one species of

litigation, as it is applicable to all railroad cor

porations in the state, and to all plaintiffs claim
ing such damages. —Johnson v. Chicago, M. & St.

P. Ry. Co.. 13 N. W. 673. 29 Minn. 425; Schim-

mele v. Same, 25 N. W. 347, 34 Minn. 216.

74. The Iowa statute making railroad com

panies liable for injuries to their employes

caused by the negligence of fellow servants is

not in violation of the clause of the fourteenth

amendment to the federal constitution providing

that no "state shall deny to any person within its

jurisdiction the equal protection of the laws, "

becau»e of the fact that it applies only to rail
road companies. —Herrirk v. Minneapolis ifc Sr.

L. Ry. Co., 16 N.W. 413, 31 Minn. 11; Id., 21

X. W. 471, 32 Minn. 435. Affirmed in United

States supreme court, 8 S. Ct. 1176, 127 U. S.

210.

75. Sp. Laws Minn. 1872, c. 106, S 8, which

fixes the rate of compensation to be paid by the

Knife Falls Boom Corporation to the surveyor

general of logs for surveying loga coming within

its boom at a rate less than that fixed by the gen

eral law, is not within the class of partial and

ooeqaal legislation inhibited by the general

principles of tbe constitution of the state, as it

affects equally the interests and rights of all

owners of logs coming within the designated ter

ritory.—Merritt v. Knife Falls Boom Corp., 25

N. W. 403, 34 Minn. 245.

78. Gen. Laws Minn. 1887, c. 191, entitled "an act

to regulate actions for libel," is not invalid as un
equal or nartial legislation because its provisions

•pplv only to publishers of newspapers.—Allen

v. Pioneer Press Co., 41 N. W. 1)30, 40 Minn.

117.

77. Gen. Laws Minn. 1S87, c. 158, entitled "An

act providing for the judicial determination and

adjustment of two alleged claims of W. H. Dyke, "

is not in violation of the constitutional amend

ment of 1881, prohibiting the legislature from

enacting any special or private law, "granting

* * * any special or exclusive privilege, im

munity, or franchise whatever."—Dike v. State,

(Minn.) 88 N. W. 95.

38 Minn. 8C6.

78. Laws Minn. 1871, c. 52, 5 1, which limits the

time within which a mortgage containing a power

of sale may be foreclosed by advertisement, is not

objectionable as class legislation, because it ex

cepts mortgages that have been foreclosed, or

cases where attempts have been made to foreclose

by advertisement, and does not except mortgages
wnich have been attempted to be foreclosed by ac

tion.—Cobb v. Bord, (Minn.) 42 N. W. »!«.

40 Minn. 479.

79. Special Laws 1889, o. 875, prohibiting the

emission of dense smoke within the city of St.

Paul, and providing (section 3) that the act shall

not apply to manufacturing establishments using

the entire product of combustion, and the heat,

power, and light produced thereby, within the

build ing where they are generated, or within a

radius of 300 feet therefrom, is unconstitutional,

being an arbitrary classification.—State v. Sher

iff of Ramsey County, (Minn.) 51 N. W. 112.

VII. Retrospective and ex post Facto Laws.

Legalizing invalid conveyances.

80. Laws Minn. 1858, c. 42, making legal and

valid previous conveyances executed with but one

witness, although in terms retroactive, is con

stitutional, being remedial in its nature.—Ross

v. Worthington, 11 Minn. 43S, (Gil. 823.)

81. Laws Minn. 1889, c. 103, legalizing the deeds

of married women after judgment of divorce, in

certain cases, notwithstanding defects in the serv

ice of process in the divorce proceedings, is re

trospective as well as prospective in its operation,

and is not unconstitutional.—Wistar v. Foster,

(Minn.) 49 N. W. 247.

46 Minn. 484.

Repayment of taxes paid or price paid

at tax sales.

8). Gen. Laws Minn. 1881, o. 10, 8 19, increas

ing the rate of interest required to be paid out

of tbe county treasury to purchasers at tax sales

in the event of such sales being discovered to be

invalid, and repayment by the county of the price

and of taxes subsequently paid, is unconstitu

tional in so far as it applies to tax sales and

taxes paid previous to its enactment; and it is

not important that the act provides for reim

bursing the county by charging upon the land as

a tax the sum so paid.—State v. County Auditor

of Washington County, (State v. Foley,) 15 N.

W. 875, 30 Minn. 350.

DlntinKuifht'd in Coles v Connty Com 're of Washington
County. 27 N. W. 4911, 85 Minn. 12a.

83. Laws Minn. 1885, c. 261, providing for the

reimbursement of taxes paid by mortgagees in

certain cases where such taxes have been or shall

be adjudged void, and, in terms, retroactive, is

not unconstitutional as applied to taxes paid be

fore its passage. The moral, if not legal, obliga

tion to refund is sufficient to support retroactive

legislation. Distinguishing State v. Folev, 15

N. W. 375, 30 Minn. 350.—Coles v. Countv Com'rs
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of Washington County. 27 N. W. 407, 85 Minn.

124.

84. Laws Minn. 1878, o. 1, $97, (Gen. St 1878,

c. 11, i 97,) as amended by Laws 1881, o. 10,

providing for reimbursement from the county

treasurer of the purchase price paid at void tax-

sales, is not unconstitutional in its application

to prior tax-sales. Following Coles v. Commis

sioners of VV ashington County, 27 N. W. 497, 35

Minn. 124.—Easton v. Hayes, 29 N. W. 59, 85

Minn. 418.

Laws affecting remedies — Allowing

time to assert rights.

85. Laws Minn. 18G2, c. 27, amending Comp. St. p.

56", § 8U, by providing that where no execution shall

have been issued and levied or returned unsatisfied

within five years from the time of tho entry of the

judgment the lien of the judgment shall be deter

mined, and the property of the judgment debtor

discharged therefrom, which did not go into effect

for nine months from its passage, is retrospective,

operating to discharge the lien of a judgment ac

quired prior to its passage, and as such is not un

constitutional, operating merely as a change of

remedy.—Burwell v. Tullis, 12 Minn. 572, (Gil. 486;)

Wetherill v. Stone, 12 Minn. 579, (Gil. 499:) Dana

v. Porter, 14 Minn. 478, (Gil. 355.)

86. Laws M'.nn. 1865, c. 20, changed the statute

of limitations in regard to the right of action upon

judgments of another state from ten to six years,

and provided that it should not go into effect until

July 1st, following. Held, that such act was re

trospective in its operation, and constitutional.—

Btiue v. Bennett, 13 Minn. 153, (Gil. 138.)

87. An act approved February 16th, reducing

the time allowed by the statute of limitations for

bringing actions on foreign judgments, provided

that it should not go into effect until July 1st.

Held, that a reasonable time was given to assert

rights otherwise barred by the amended statute.—

Stiue v. Bennett, 13 Minn. 153, (Gil. 138.)

88. Laws Minn. 1863, c. 73, extending the time

within which an appeal may be taken "from a

judgment heretofore or hereafter rendered, " is

retroactive and void, so far as it applies to a judg

ment the time for appeal from which had expired

at the time of its passage.—Beaupre v. Hoerr, 13

Minn. 866, (Gil. 339.)

Ex post facto laws.

89. Gen. St. Minn. 1SC6, c. 73. § 89, authorizing

indirect evidence to establish the fact of marriage,

changes the rules of evidence in prosecutions for

polygamy, and as to offenses committed before its

passage is cx post facto.—State v. Jolinson, 12

Minn. 476, (Gil. 378.)

Definition of fx pod facto law in State v. Johnson, 12
Minn. 470. { Gil. 87s.) questioned in State r. Ryan, 13 Minn.
877, (Gil. 811).)

90. Act Minn. March 9, 1S67, providing tor

changing the place of trial from one county to an

other of several attached for judicial purposes, is

not, as to offenses committed before its passage,

invalid as an ex post facto law.—State v. Gut, 13

Minn. 811, (Gil. 315.)

91. Gen. Laws Minn. 1808, c. 88, giving the state

jeven peremptory challenges to petit jurors in cer

tain criminal actions, is not an ex post facto law,

and is applicable on the trial of offenses committed

prior to its passage.—State v. Ryan, 13 Minn. 370,

(Gil. 343.)

Questioning State T. Johnson. 12 Minn. 476, (Gil. 878.)

98. The defendants were indicted and ar

raigned for pulling down and destroying a dwell

ing-house, under Gon. St. Minn. 1866, c. 98, 8 7,

which imposed imprisonment for that offense.

Section 7 was subsequsntly amended by Laws

1872, c. 54, S 1. which provided that the punish

ment should be either by lino or imprisonment.

Held, that the defendants could not thereafter be

convicted or punished either under Gen. St. o.

93, 8 7, for that has been superseded, or Laws

1872, c. 74, 8 1, for that, if not prospective mere

ly, is ex post facto.—State v. McDonald, 20 Minn.

136, (Gil. 119.)

VIII. Obligation of Contracts.

Promissory notes—Notice of protest.

93. The repeal of a law regulating the man

ner in which notice of protest of promissory notes

shall be given does not impair the obligation of

any contract.—Levering v. Washington, 3 Minn.

823, (Gil. 227.)

Mortgages—Bight to possession.

94. Act July 29, 1858, 8 2, providing that, upon

paying interest upon the purchase price at the

rate of 12 per cent, per annum, the mortgagor

may remain in possession, affects only the reme

dy, is valid, and is applicable to mortgages exe

cuted prior to its passage.—Stone v. Bassett, 4

Minn. 298, (Gil. 215.)

95. By the law in force at the executiou of a

mortgage the mortgagor had one year after sale

in which to redeem, but was not entitled to pos

session during that time. Before foreclosure the

statute was changed, giving him the right to pos

session upon payment of interest. Held, that such

statute operated upon the remedy alone, and did
not i mnair the nb"~H tior "* th" >it ract.—Berthold

v. llolman, 12 Minn. 335, (Gil. 221;) Same v.

Fox, 13 Minn. 501, (GU. 462.)

Overruled in Hillebert v. Porter, 11 N. W. 88, 2s Minn.
498.

Bight to foreclose.

93. Laws Minn. 1860, c. 48, $ 1, requiring the

holder of a mortgage to foreclose it before suing

on the note secured, is constitutional and valid ;

but section 2, imposing a penalty of forfeiture of

security for failure to enforce the security before

bringing suit upon the claim, is unconstitutional

and void.—Swift v. Fletcher, 6 Minn. 550, (Gil.

386.)

97. Where a chattel mortgage provides that

the mortgagee, in case he shall at any time

deem himself insecure, may take possession of

the mortgaged property and sell it, the right so

to take possession is a contract right, and is not

affected by Laws Mi:;u. 1S79, c. 65, 8 2, enacted

after the execution of the mortgage, and provid

ing that "no mortgagee * * * shall have any

right, arbitrary or without just cause based upon

the actual ex'istenco of facts, to declare any of

the conditions or stipulations of a mortgage brok

en prior to the time of default in the payment of
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such mortgage, or prior to the time when the

conditions of such mortgage should be per

formed. Boice v. Boice, 7 N. W. 687, 87 Minn.

S71.

98. Laws 1870, c. 60, and Laws 1871, c. 52, lim

iting the time within which a mortgage may be

foreclosed by action, or under u power of sale,

to 10 years, do not alter the obligation of con

tracts, and are valid as to mortgages executed

prior to their passage, when the period of limit

ation allowed was 20 years, unless 20 years'

limitation was expressly made part of the

contract. Eeyward v. Judd, 4 Minn. 483, (Gil.

875,) distinguished.— Archambau v. Green, 21

Minn. 520.

99. The right to foreclose, pursuant to the stat

ute in force at the time of the execution of a mort

gage, under the power of sale contained in it, can

not be taken away by subsequent legislation.—

O'Brien v. Kreuz, 30 N. W. 458. 36 Minn. 136.

Bight to redeem.

ICO. Laws March 10, 1860, amending Pub. St,

e. 75, §j? 21-23, relating to redemption from mort

gage foreclosures, extending the time to redeem

to three years, reducing the rate of interest from

12 to 7 per cent, when a mortgagor remains in

possession after sale, etc., is remedial, and is

valid as to mortgages executed before its pas

sage.—Stone v. Bassett, 4 Minn. 298, (Gil. 215;)

Heyward v. Judd, 4 Minn. 483, (Gil. 375.)

Mvtpprored id Halllbert T. Porter. 11 N. W. 84. 85, 2S

101. But, as to sales made under a power con

tained in a mortgage executed prior to its pas

sage, the act impairs the obligation of a contract,

and Is void.—Heyward Judd, 4 Minn. 483,

(Gil. 375. )

DUtlngoiahed in Archambau v. Green, 21 Minn. 526.

102. The right of a senior creditor, given by

Gen. St. Minn. 1866. c. 81, § 16, to redeem land

of his debtor which has been sold under a mort

gage, is a property right, which cannot be divest

ed by the enactment of a statute, (Laws 1877, c.

121,) after such creditor's lien was acquired, re

pealing said section 16.—Willis v. Jelinck, 6 N.

W. 373, 27 Minn. 18.

103. A Judgment creditor's right to redeem from

the foreclosure of a prior mortgage, and the terms

on which he may redeem, are fixed by the statute in

force at the date of docketing his judgment, and

cannot be taken away or impaired by subsequent

legislation. Following Willis v. Jelineck, 6 N. W.

•73.—O'Brien v. Kreuz, 80 N. W. 458, 36 Minn. 136.

104. Laws Minn. 1S78, o. 53, | 13, (Gen. St 1878,

c 81, § 13.) provides that the rate of interest to be

paid on the redemption of land sold on foreclosure

of a mortgage shall be the same as that specified

in the mortgage, not to exceed 10 per cent. The

rate of interest required to be paid on redemption

theretofore was 7 per cent. Held, that such stat

ute was void as to mortgages executed before its

enactment, in that it changed the terms of redemp

tion with respect to which the parties contracted

Disaporoving Stone v. Bassett. 4 Minn. 298 (Gil.

215;) Heyward v. Judd, 4 Minn. 483, (Gil. 375.)—

Hallibert v. Porter, 11 N. W. 84, 28 Minn. 496.

OverruliuR BTttaold v.Holman.12 Minn. 836, (QU.SS1;)
Same V. Fox, 18 Minn. 501, (Oil. 4»2.) .

Grant of franchise.

105. The sovereign power, where it hns not

parted with the right to regulate and control the

exercise of any franchise granted by it, retains

such right of regulation.—Blake v. Winona &

St. P. R. Co., 19 Minn. 418, (Gil. 362.)

106. A simple grant of aright to take tolls does

not prohibit the sovereign power from afterwards

regulating and limiting the amount of tolls that

may be charged.—Blake v. Winona & St. P. R.

Co., 19 Minn. 418, (Gil. 362.)

107. Where a railroad charter Is silent as to

the amount of tolls it should be lawful for it to

collect, Laws Minn. 1871, c. 24, regulating the

carrying of freight and passengers on all rail

roads, and fixing maximum rates therefor, does

not, as to such company, impair the obligation

of the contract.—Blake v. Winona & St. P. R.

Co., 19 Minn. 418. (Gil. 862,) State v. Same, IS

Minn. 434, (Oil. 377.)

108. A legislative grant of a right to maintain a

ferry is In the nature of a contract, and an act re

pealing such grant is void, as impairing the obli

gation of a contract, where the statute granting

the franchise reeerved no right of alteration or

repeal.—McBoberts v. Washburne, 10 Minn. 23,

(Oil. 8.)

109. A ferry charter granted the right to oper

ate a ferry, and forbade the establishment of

any other ferry within two miles, reserving the

right for any future legislature to amend or re

peal such charter. Held, that a subsequent act

of the legislature, reducing the exclusive fran

chise of the grantee from two miles to one-quar

ter of a mile, was valid.—Perrin v. Oliver, 1

Minn. 208, (Gil. 176.)

110. Sp. Laws Minn. 1876, c. 132, granting the

right to maintain a ferry, provided that if the

grantee of the franchise, his heirs or assigns,

st ou'd fail to fulfill any of the conditions of the
art, 'he legislature mightalter, amend, or repeal

it. Held, that the repeal of such act by Sp. Laws

1881, c. 304, upon it being represented to the leg

islature that the ferry was not maintained as re

quired by the act of 1876, was not unconstitu

tional, either as impairing the obligation of the

contract, or as the exercise of judicial power by

the legislature, or as the taking of private prop

erty without due processor law and without mak

ing just compensation.— Myriek v. La Moure,

(Myrick v. Brawley,) 23 N. W. 549, 33 Minn. 377.

Grants of land to aid railroads.

HI. Sp. Laws Minn. 1874, c. 105. providing

"that no lands held by the state to aid in the con

struction of a railroad from Watab to Brainerd

* * * shall be conveyed, transferred, or certi

fied over by the state until payment of all debts

and demands due citizens of Minnesota, incurred

in the construction of such lines," impairs the

obligation of the contract between ti.e state and

the St. Paul & Pacific Kailroad Companv, and is

void.—De Graff v. St. Paul & P. R. Co., !""

144.
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State railroad bonds.

112. The amendment adopted November 6, 1860,

to Const. Minn. art. 9, § 2, providing that "no

law levying a tax or making other provisions for

the payment of interest or principal of tho bonds

denom inated ' Minnesota State Railroad Bonds'

shall take effect or be in force until such law

shall have been submitted to a vote- of the peo

ple of the state, and adopted by a majority of the

electors of the state voting upon the same, " im

pairs the obligation of the contracts therein re

ferred to, and is consequently repugnant to the

clause in the constitution of tun United Stater,

that no state shall pass any law impairing the

obligation of contracts.—State v. Young, 9 N. W.

787, 29 Minn. 474.

Liability of stockholder for corporate

debts.

113. Laws 18S9, c. SO, declaring that the release

of a debtor in insolvency proceedings shall not

discharge any other person liable as surety, guar

antor, or otherwise for the same debt, is not un

constitutional, as applied to cases where the lia

bility of a stockholder in an insolvent corpora

tion was incurred before, but the proceedings

under the insolvent act were had and the corpo

ration discharged subsequent to, its passage.—

Willis v. St. Paul Sanitation Co., (Minn.) 50 N.

W. 1110.

Laws affecting remedy—Party to sue.

114. Gen. St. Minn. 1866, o. 55, § 6, authorizing

suit to be brought on an administrator's bond in

the name of a creditor whose claim has been or

dered paid, and who has been authorized bj the

probate court to sue, affects only the remedy, and

applies as well to bonds given before as after its

passage.—Lanier v. Irvine, 24 Minn. 116.

Dissolving attachment.

115. The provision of the Minnesota insolvency

act of 1881, (Laws 1881, c. 148,) that an assign

ment under the act made by a debtor within 10

days after the levy of an attachment on his prop

erty shall dissolve the attachment, does not im

pair the obligation of the contract, as it relates

wholly to the remedy, especially as to a debt con

tracted after the passage of the act; and, as the

matter is entirely within the control of the fo

rum, the provision is valid as against creditors,

residents of another state, attaching property of

their debtor in Minnesota.—Wendell v. Lebon,

15 N. W. 109, 30 Minn. 234.

Exemption from execution.

116. The legislature has full power to control

remedies as long as they do not interfere with

existing rights, and the provision of Laws Minn.

1858, c. 85, that certain property shall not be

liable to attachment, execution, or sale on final

process, is noi unconstitutional, because appli

cable to debts contracted before its passage.—

Grimes v. Bryne, 2 Minn. 89, (Gil. 72.)

117. Under Const. Minn. art. 1, § 12, which pro

vides that a reasonable amount of property shall

be exempt from execution, and that the amount

of the exemption shal 1 be determined by law,

Laws Minn. 1858, c. 35, which provides for ex

emptions in certain cases, is applicable to debts

uontracted before its passage, and does not con

travene the provisions of Const. U. 8. art. 1,

§ 10, or Canst. Minn. art. 1, j 11, that laws shall

not be passed impairing the obligation of con

tracts.—Grimes v. Bryne, 2 Minn. 89, (Gil. 72.)

Claims to property levied on..

118. Laws Minn. 1865, o. 24, regulating the

manner in which claims of third persons to prop

erty levied upon in the possession of defendant

shall be made, affects the remedy only, and is

constitutional.—Barry v. McGrade, 14 Minn. 163,

(Gil. 126.)

IX. Vested Rights.

Lands granted to aid railroad.

119. Act Minn. Terr. March 4, 1854, (Laws 1854, c.

47,) incorporating a railroad company, provided

" that any lands that may be granted to the terri -

tory to aid in the construction of said road shall

be, and the same are hereby, granted in fee sim

ple, absolute, without any"further act or deed,

to said company, and that the governor should

execnto deeds," etc. Act Cong. June 29, 1854, (10

U. S. St. at Large, p. 302,) granted to the terri

tory of Minnesota certain lands to aid in the con

struction of said railroad, providing that said

lands should be disposed of by said territory only

on certain conditions. Act Cong. Aug. 4, 1854,

(lOSt. at Large, 575,) repealed June 29, 1854.

Held, that by the act of June 29, 1S54, a present

estate in the lands therein mentioned was grant

ed to the territory, subject to be divested only

upon conditions subsequent, which lands at once

passed to the railroad company by virtue of its

act of incorporation, and thai congress had no

power to revoke such grant, and the repealing

division in the act of August 4, 1854, was uncon

stitutional and void. —United Statesv. Minnesota

& N. W. R. Co., 1 Minn. 127, (Gil. 103.)

120. Act Cong. July 2, 1864, (18 St. at Large, 865,)

granted to the Northern Pacific Railroad Company

land to aid in the construction of its road, patents

therefor to issue as the road was constructed, and

by section 20 it was enacted "that the better to ac

complish the object of this act, namely, to promote

the public interest and welfare by the construction,

of said railroad and telegraph line, and keeping the

same in working order, and to secure to the gov

ernment at all times (but particularly in time of

war) the use and benefit of the same for postal,

military, and other purposes, congress may at any

time, having due regard for the rights of said

Northern Pacific Railroad Company, add to, alter,

amend, or repeal this act." Act Coug. July 15,

1870, (16 St. at Large, 305,) provided that, before

the land granted by the act of 1864 should be con

veyed to any person entitled thereto, the railroad

company or party in interest should first pay into

the treasury of the United States the cost of sur

veying, selecting, and conveying such lands.

Held, that the act of 1870 deprived the railroad

company of the rights granted to it by the act of

1S64, without due process of law.—Counties of

Cass, etc., v. Certain Lands, 9 N. W. 761, 2S Minn.

857.

Purchase at tax sale.

121. Under Rev. St. Minn. 1851, c. 12, § 74, Pub.

St 1858, c. 9, § 95, providing that if, after tho

convevance of anv land sold for taxes, it shall
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be discovered that the s»le was Invalid, the

money paid therefor, and all subsequent taxes

and charges paid thereon, shall be refunded, with

interest, a purchaser while such statute was in

force acquired a right, as by contract, so long as

the state should continue to assess taxes upon

the land, and to enforce their payment against

the land, to pay such taxes, and to have reim

bursement in accordance with the statute, in the

event of tho sale being found invalid. Such a

right could not be impaired by subsequent legis

lation, and a repeal of the statute, with a pro

viso that the repeal should not affect any accrued

right, could not affect the right of such a pur

chaser to pay subsequent taxes, and have reim

bursement thereof.—State v. County Auditor of

Washington County, (State v. Foley,) 15 N. W.

873, 30 Minn. 860.

Error In opinion corrected in Eaatonv. Hayes, 29 N. W.
M, 35 Minn. 420.

Compensation to occupying claimants.

123. Under the occupying claimauts' law of 1873,

(Gen. St. Minn. 1878. c. 75, i 17,) the failure of the

claimaut to pay into court the assessed value of the

occupant's improvements within one year from

the rendition of the verdict or finding in favor of

such claimant not only barred his remedy, but

extinguished his right of property, the title to

which thereafter vested in the adverse occupant,

although, no judgment had been entered in the ac

tion. Hence, Laws Minn. 1889, c 190, (amenda

tory of this law, and providing lor payment

within one year from the entry of tho judgment,)
in so far as it is m > le to applyretroactivelv to

tuch enses, is invalid.—Flynn vT Lemieux, 49 N.

W. 238, 46 Minn. 458; Craig v. Dunn, 49 N. W.

i9G, 47 Minn. 59.

Rights of action.

123. Gen. St. Minn. 1878, c. 84, g§ 81-38, provide

that a railroad company which has taken possession

of land, whether with or without the owner's acqui

escence, may be sued in ejectment if it has not

made compensation for the land. Held, that the

exemption of the railroad company from the rem

edy of ejectment in such case is not a vested right,

and that such statute therefore applies in the case

of lands occupied by a railroad company with the

consent of the owner before the passage of the act

—Watson v. Chicago, M. & St. V. Ky. Co., (Minn.)

18 N. W. 1139.

46 Minn. 821.

124. Gen. Laws 1887, c. 132, validating corpora

tions where the persons attempting to form them

had actually adopted, signed, and filed articles

of association, and transacted business under the

corporate name assumed by them, etc., notwith

standing the omission of any other matter pre

scribed by law to be observed in the formation of

corporations, did not interfere with vested rights,

so as to prevent one who before the passage of the

act took notes from a corporation, the persons

forming which had failed to comply with the law,

from s'jing, after the passage cf the act, such

persons individually on the notes.—Christian v.

Bowman, (Minn.) 51 N. W. Wi.

Bights under judgments.

125. Laws 1877, c. 131, authorizing the opening

of Jodgments procured by fraud or perjury at

any time wtinin three years after discovery, in

so far as it is applicable to Judgments absolute

at the time of its passage, impairs avested right,

and is unconstitutional and void.— Wieland v.

Shillock, 24 Minn. 845.

126. Gen. St. Minn. c. 66, § 285, which provide*

that where a judgment has been obtained by per

jury, fraud, etc., the party aggrieved may with

in throe years after the discovery of the perjury,

fraud, etc., bring an action to set aside such

judgment, and that in such actions the court

shall have the same powers "heretofore exer

cised by courts of equity in like proceedings,

and may perpetually enjoin the enforcement of

such Judgments, or command the satisfaction

thereof, and may also compel the prevailing par

ty to make restitution of any money or other

property received by virtue thereof, and may

also make such other or further order or judg

ment as may be j ust or equitable, " is constitu

tional as to judgments rendered after its enact

ment.—Spooner v. Spooner, 1 N.W. 838, 26 Minn.

187.

127. Gen. St. Minn. 1878. o. 66, § 125, conferred on

any party to litigation in the district courts of

this state the privilege of making application to

be relieved from a judgment against him, through

his mistake, etc., at any time within one year

after notice of such judgment. Gen. Laws 1837,

c. 61, amended this section by providing that the

Betting aside of the judgment should not prevail

against a bona fide purchaser, whose title was

based thereon, where the judgment had been of

record in the proper county for a period of not

less than three years before the application to set

it aside was made. Held, that this amendment

involves no constitutional question, and infringes

no rights of the party against whom the judg

ment was rendered.— Drew v. City of St. Fuul,

(Minn.) 47 N. W. 158.

44 Minn. 501.

128. The Hen of a judgment upon which execu

tion had not been issued within five years, being

determined by Laws Minn. 1863, c. 27, the repoal

of such act by Gen. St. I860 did not revive such

lien; chapter 121 saving any right "accruing, ac

crued, or established." — Grace v. Donovan, 12

Minn. 580, (Gil. 503.)

129. Gen. Laws Minn. 1885, c. 50, provides that,

where a person dies intestate owning real estate,

the probate court may, on the production of cer

tain proof, enter a decree of heirship in respect of

such real estate, and that such decree shall be

taken as primafacie evidence of the facts stated

therein, in any proceeding touching the succession

of such real estate. This law was repealed by the

New Probate Code, (Gen. Laws Minn. 18SU, p. 15S.)

Held, that tho law of 1885 was merely a rule of

evidence casting the burden of disproving the

facts recited in the decree on the opposite party ;

and after its repeal such decrees are of no proba

tive force whatever.—Irwin v. Pierro, (Minn.) 47

N. W. 154.

44 Minn. 490.

X. Jcrt Trial.

Civil cases, generally.

130. Const, c. 6, art. 4, providing "that the right

of trial by jury shall remain inviolate, and shall
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extend to an cases at law, without regard to the

amount in controversy, " simply adopts the law

as it existed at the time of the adoption of the

constitution, and does not operate to extend the

right of trial by jury to cases where it did not

before exist.—Whallon v. Bancroft, 4 Minn. 109,

the court without a Jury.—Schmidt v. Schmidt,

(Minn.) 50 H. W. 598.

47 Minn. 451.

138. Under Gen. St. 1878, c. 66, §§ 216, 217, pro

viding that a party is entitled to a Jury trial as a

matter of absolute right only of an issue of fact in

an action at law for the recovery of money only,

or of specific real property, or for divorce on the

ground of adultery, a party is not entitled as of

right to a Jury trial of an issue of the validity of

a will, on appeal to the district court from an

order of the probate court admitting, or refus

ing to admit, the will to probate.— Schmidt v.

Schmidt, (Minn.) 50 N. W. 598.

47 Minn. 451.

Proceedings under insolvency act.

139. That the Minnesota insolvency act of 1881

(Laws 1881, c. 148) does not give the creditor a

right of trial by jury on the question whether the

debtor's property may be distributed among his

creditors without their filing releases, where the

debtor has fraudulently concealed or disposed of

any of it, is not a violation of Const Minn, art.
1 HA —.1. -V. .3 1 - - " - ' • * ...

- —- -v, w "" . .« , ivinuvu ui uuuak 1U1U11. til t*.

1, S 4, which declares that "the right of trial bv

'shall remain inviolate, and shall extend to alljury s

(Gil. 70.)

131. An action was brought to recover the value

of certain wheat alleged to have been delivered

bv the bailee in excess of the quantity deposited

with it by defendant, and converted by defend

ant. Held, that such action was a case at law,

within Const. Minn. art. 1, § 4, entitling defend

ant to a Jnry trial. - St. Paul & S. C. R. Co. v.

Oardner, 19 Minn. 132, (Gil. 99.)

132. On the trial of an action, which was brought

to determine adverse claims to real property, and

to cancel and set aside, with the record thereof,

certain deeds and mortgages relating to the same,

the plaintiffs were not entitled, as a matter of

atrict right, to the verdict of a jury upon any ques

tion of fact.—Roussain v. Patten, (Minn.) 48 N. W.

1122.

46 Minn. 308.

Accounting — Examination of long ac

count.

133. An action involving an adjustment and set

tlement of mutual accounts, growing out of a

common transaction, Is one of equitable cogni

zance, and not triable by a jury.—Garner v. Reis,

25 Minn. 475.

184. An action for an accounting for property

taken and held in trust by defendant for plain

tiff, and for a partition of a part thereof, and the

appointment of a receiver, is triable by tho

court, without a jury, as an equitable action.—

Judd v. Dike, 15 N. W. 672. 80 Minn. 380.

135. Gen. St. Minn. 1866, c. 66, § 228, so far as

it authorizes a compulsory reference inactions at

law where the trial of an issue requires the ex

ami nation of a long account on either side, is

void, as infringing the constitutional guaranty of

tho right of trial by jury.—St. Paul & S. C. R.

Co. v. Gardner, 19 Minn. 132, (Gil. 99.)

Validity of will.

136. Amend. Const. TJ. 8. art. 7, declaring that

In suits at common law tne right of trial by jury

shall be preserved, docs not render invalid

the statutes of the territory of Minuesota, al

lowing an issue of the validity of a will to be

tried by the court without a jury, in the discre

tion of the court. Parsons v. Bedford, 3 Pet. (U.

8.) 433, explained.—Schmidt v. Schmidt, (Minn.)

£0 N\ W. 598.

47 Minn. 451.

13". Const, art. 1, § 4, declaring that the right

cf trial by Jury should remain inviolate, and

should extend to all cases at law without regard

to the amount in controversy, merely continued

unimpaired and inviolate the "right to a jury trial

as it existed prior to the adoption of the consti

tution, and as, uuder the statutes then in force,

a party had no absolute right to a jury trial of

an issue as to the validity of a will, it does not

render invalid Gen. St. 1S78, c. 66, 216, 217, so i is not an action lor tne recovery of money only,

tar as they allow such an issue to be tried bv 1 and plaintiff therein is not as a matter of right

cases at law, " although the right to such a trial

was given under the insolvency law in force when

tho constitution was adopted; as tho issue to be

determined under the act of 1881 is different, and

for a different purpose, from that under the old

act, and the proceedings of the tribunal created by

the act of 1881 are not " at law, " but special, cor

responding more nearly to the proceedings in a

court of equity.—Wendell v. Lobon, 15 N. W. 109,

80 Minn. 234.

140. In proceedings under sect ion 2 of the Minne

sota "insolvent act, " (Laws Minn. 1881, c. 148,) on

petition of creditors for the appointment of a re

ceiver of the estate of a non-resident insolvent, do

ing business and owning property in this state, on

the ground that he had made a preferential con

veyance of his personal prnporty situated, in this

state, whether the conveyance constituted an act

of insolvency must be determined by tne lawn of

this state where tho proceedings are instituted,

and the property situated, and not by the laws of

tho domicile of tho debtor, where the conveyance

was executed ; and the insolvent is not entitled, un

der Const. Minn. art. 1, § 4, to a trial by jury, such

right not having existed at the time of the adop

tion of the constitution, and the proceedings not
being a "case ».t law " witbP,i the meanin" of the

action referred to.—In re reck, (In re Howes,)

38 N. W. 104, 38 Minn. 403.

141. An action by the assignee of an insolvent

debtor under the insolvent law of 1881, to re

cover money paid by the debtor to a creditor in

payment of an antecedent debt, for the purposo

of giving an unlawful preference over other

creditors, is an notion for the recovery of money

only, and either p irty is entitled to a trial by

jury.—Tripp v. Northwestern Nat. Bank, (Minn.)

48 N. W. 4.

45 Minn 883.

Foreclosure of mechanic's lien.

142. An action to foreclose a mechanic's Hen

Is not an action for the recovery of money only.



31:3 314CONSTITUTIONAL LAW, X., XI.

entitled to a jury trial, but it is triable by the

court, as provided by Gen. St. Minn. 1878, e. 66,

I 217.—Sumner v. Jones, 7 N. AV. 205, 27 Minn.

312.

Proceedings under power of eminent

domain.

143. The constitutional right to a jury trial

does not extend to proceedings in exercise of the

right of eminent domain.—Ames v. Lako Supe

rior & M. R Co., 21 Minn. 241.

144. Condemnation proceedings, under the pow

er of eminent domain, are not actions at law,

within the constitutional provisions relating to

trial bv jurv.—Ames v. Lake Superior & M R.

Co., 21 Minn. 241.

145. In proceedings In eminent domain to take

private property for public use, the legislature,

while it must provide an impartial tribunal to

assess the compensation to be paid, may deter

mine the character of such tribunal,—whether a

Jury, or a court without a Jury, or commission

ers.—Ames v. Lake Superior & M. R. Co., 21

Minn. 241.

DIstlnR-iiiBhlni? I.nnsford County Com'rs ot Ramsey
County. Hi Minn. .175. (Oil. 8*1.)

146. The right to a jury trial to determine the

owner's damages in a proceeding to take land

for the purposes of a highway, under the power

of eminent domain, is not secured by the consti

tution of Minnesota.—Bruggerman v. True, 2ft

Minn. 123.

Collection of taxes.

147. The provision of Const, art. 1, § 4, preserv

ing the right to trial by Jury in "all cases at

law, " does not give parties to proceedings to en

force payment of delinquent taxes, under Laws

1S74, c. 1, the right to a jury trial of any issue

except the questions whether the tax has been

paid, or whether the property is exempt from

taxation. — hoard County Com'rs Mille Lacs

County v. Morrison, 22 Minn. 178.

Mandamus.

148. Const Minn. art. 1, S *, which provides

that the right of trial by jury shall "extend to

all cases at law, " does not extend to and include

proceedings by mandamus.—State v. Sherwood,

15 Minn. 221, (Gil. 172;) State v. City of Lake

City, 25 Minn. 404.

Quo warranto.

14!*. Proceedings on information In the nature of

quo warranto belong to tho class designated

"remedial cases" in Const. Minn. § 2, art. 6, and

are not included in the class denominated "cases

at law" in section 4, art. 1, of the same instru

ment, in which trial by jury is demandable as of

right.—State v. Minnesota Thresher Manuf'g Co.,

(Minn.) 41 N. W. 1020.

40 Minn. 213.

Proceedings for contempt.

150. Neither the provision of Const. Minn. art.

1, $ 4, that "the right of trial by jury shall re

main inviolate, and shall extend to all cases at

law. " nor that of section 6, that in all criminal

prosecutions the accused shall enjoy the right

"to a jury trial, " applies to a civil proceeding for

contempt. -State v. Becht, 23 Minn. 411.

Violation of municipal ordinance.

151. The legislature may, in establishing munic

ipal courts, provide for the trial and hearing of

complaints and causes involving merely the viola

tion of municipal ordinances in a summary manner,

without a jury, and, with respect to such prosecu

tions, the act establishing the municipal court of

the city of Mankato (Sp. Laws Minn. 1885, c. 119)

is constitutional.—City of Mankato v. Arnold, 80"

N. W. 805, 36 Minn. 62.

Qualifications of jurors—Action against

city.

152. Gen. St. Minn. 1873, c. 10, $ 200, providing

that in any action to which a city is a party. a-

resident and tax-payer of the city shall be com

petent as a juror, does not violate Const. Minn,

art. 1, § 4, guarantying the right of trial byjury.—

McClure v. City of Red Wing, 9 N. W. 767, 28-

Minn. 186.

Criminal prosecutions — Qualifications-

and number of jurors.

153. Under Sp. Laws Minn. 1878, p. 508, provid

ing for the selection, from the qualified electors

of the city of Rochester exclusively, of a list of

persons to serve as jurors before the city justice,

a jury was impaneled from such list to serve on

tho trial before such justice of a complaint for

an offense committed within the county. Held,

that such Jury was a Jury of the county or dis

trict in which the crime was committed, within

the provision of Const. Minn. art. 1, $ 6, that "in

all criminal prosecutions the accused shall enjoy

the right to a trial by a jury of the county or

district wherein the crime shall have been com

mitted, which county or district shall have been

previously ascertained bylaw."—State v. Kemp,

24 N. VV. 319, 34 Minn. 61.

154. The jury contemplated by Const. Minn. art.

1, 5 6, securing the right to jury trial in criminal

cases, is a body of 12 men, and it is error to try a

party charged with crime in a justice court, against

his objection, with a jury of 6. The .fact that he

may appeal to the district court, on entering into

a recognizance, with sureties, does not change the

rule.—State v. Everett, 14 Minn. 439, (Gil. 830.)

Bnt compare State v. Sackett, 38 N. W. 773, 30 Minn. 8H.

DistinpuiBhed In Weir T. St. Paul, S. & T. F. R. Co., 18-
Mlnn. 172. (Gil. 155.)

155. A defendant may, when permitted by the

court, the state not objecting, consent to try his

case before 11 jurors, and such trial is not uncon

stitutional.—State v. Sackett, (Minn.) 38 N. W. 773.

39 Minn. 69.

XL Dcb Process op Law.

Service of process.

156. Gen. St. Minn. 1878, o. 81, § 28, providing. Id

actions to foreclose mortgages, for service by pub

lication on resident defendants who can be found

within tho state, is unconstitutional as not provid

ing for due process of law.—Bardwell v. Ander

son, (BardweU v. Collins.) 46 N. W. 315, 44 Minn,

97.
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157. Laws Minn. 18S1, (Ex. Sess.) c. 81, provid

ing that in actions to determine adverse claims to

land service of process by publication may be had

upon "unknown claimants, " involves due process

of law, and is constitutional.—Shepherd v. Ware,

(Minn.) 4S N. W. 773.

46 Minn. 174.

Arrest without process.

158. An ordinance of the city of St. Paul estab

lishing a firo department provided for a fine not

exceeding $50 where, without sufficient excuse,

any one refused at a fire to obey any order or di

rection given by a person duly authorized to or

der or direct, and also that any member of the

common couucil, or any fire-warden, might arrest

and detain such person until the fire was extin

guished. Held, that the provision authorizing

such arrest and detention was in conflict with

Const. Minn. art. 1, §§ 4, 7, preserving the right

of trial by Jury, and forbidding deprivation of

liberty without due process of law, and was no

protection t) one pretending to act thereunder.—

Judson v. Reardon, 16 Minn. 431, (Gil. 387.)

Imprisonment for contempt.

159. Provisions of Gen. St. Minn. 1866, c. 66, «

807, authorizing imprisonment for contempt for

refusal to obey an order of the court, directing

a defendant, in proceedings supplemental to ex

ecution, to turn over certain property to a re

ceiver, do not authorize imprisonment for debt,

or without due process of law, in violation of

Const. Minn. art. 1, §§ 7-12, and are valid.—State

v. Becht, 23 Minn. 411.

Judgment on appeal-bond.

160. Comp. St. Minn. c. 59, § 127, authorizing judg

ment, on affirmance of the judgment of a justice

of the peace by the district court, to be entered

against the sureties on the appeal-bond or recog

nizance, is not in conflict with Const, art 1, § 7,

as authorizing judgment without due process of

law, as the sureties contract with reference to the

statute,—Davidson v. Farrell, 8 Minn. 258, (Gil.

225.)

Compensation to occupying claimants.

161. The provisions of Laws 1873, o. 55, allow

ing a bona fide occupant of lands to recover of a

claimant the value of improvements made by

such occupant before notice of defects in his

title, or to retain the land if they are not paid

for, are constitutional, as merely imposing on

the owner who neglects to give notice of his title

the obligation to pay the value of the improve

ments, or to part with his land for its value

without them.—Madland v. Benland, 24 Minn.

872.

162. And the further provisions, requiring the

claimant to pay all taxes paid by such occupant

which were a valid charge on the land, are also

unobjectionable, being, in effect, equivalent to a

transfer of the lien or charee of the stale to the

person paying the tax.—Madland v. Benland, 24

1H3. But the provisions of the act requiring re

payment to the occupant of the purchase money

paid by him for the land, with interest, violate

the constitution, as depriving the claimant of a

right of property by a mere act of legislation.—

Madland v. Bsnland, 24 Minn. 372.

Claims against decedents' estates.

164. The proviso at the end of Gen. St. Minn.

1878, c. 46, % 3, limiting the time within which

real estate of a decedent may be sold to pay

debts or claims against him, not liens before his

death, to three years after the date of the death,

is not unconstitutional merely because a case

might occur in which a creditor would lose his

right of recourse to the real estate, as this could

hardly occur without dilatoriness on the part of

the creditor.—In re Ackerman, 21 N. W. 852, 83

Minn. 54.

Mechanics' liens.

165. Gen. Laws Minn. 1887, c 170, $ 5, (mechanic's

lien law,) providing that the faot that the person

performing labor or furnishing material was not

enjoined by law from performing labor or furnish

ing material by the person in whom the title was

vested at the time, shall be conclusive evidence

that such labor was performed, or labor furnished

by and with the owner's consent, is unconstitu

tional, as depriving a man of his property without

his consent or due process of law.—Mever v. Bor

land!, (Minn.) 40 N. W. 513.

89 Minn. 438.

Liens on vessels.

166. Gen. St. Minn. 1878, c. 88, creating liens for

supplies, etc., furnished boats and vessels, and au

thorizing actions to enforce the same, provides

tbatacomplaintagainst the boat shall be filed with

the clerk of the district court of the proper county.

A warrant of attachment then issues, directing the

seizure of the boat, to be served and returned as

other writs; and, on the return of the warrant,

proceedings follow against the boat, as if the action

bad been instituted against the person on whose

account the demand accrued. The master, agent,

owner, or consignee may appear and answer on

behalf of the boat. Held, that the proceedings au-

thorizerl bv the statute constituted iluf process of

law—Stapp v. The Clyde, 45 N. W. 430, 43

Minn. 192.

167. Gen. St. Minn. 1878, c. S3, provides that a

vessel which has been seized in an action against

her, mav be released upon the execution of a

bond, with sufficient sureties, by the owner. Sec

tion 9 provides that, when judgment has been

rendered against the vessel, execution shall issue

against the obligors in the bond. Held, that sec

tion 9 does not deprive the sureties of the right

to have their liability determined by due process

of iavv; for, when they executed the bond, they

assented to the provision of the statute author

izing the summary issue of execution against them.

—Stapp v. The Clyde, (Minn.) 47 N. W. 160.

44 Minn. 510.

Taking lands for highway by dedica

tion.

168. Gen. St. Minn. 1878, c. 13, { 47, providing

that when any road, or portion thereof, shall have

been used, and kept in repair, and worked, for six

years, continuously, as a public highway, the same

shall be deemed as having been dedicated to the

public, is not unconstitutional as depriving one of
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bis property without due process of law.—Millnr

v. Town of Corinna, (Minn.) 44 N. W. 127.

42 Minn. 891.

Assessment and collection of taxes.

169. Laws Minn. 1881, o. 5, provides that "if any

real or personal property shall be omitted in the

assessment of any year or years, and the property

shall thereby escape taxation, when such omission

shall be discovered the county auditor shall enter

such property on the assessment and tax books for

the year or years omitted, and he shall assess the

same, and extend all arrearages of taxes properly

accruing against such property, with 7 per cent,

interest thereon from the time said taxes would

have become delinquent. " Held that, so far as this

act provides for the assessment of the amount of

the "original" tax, it is valid. Although a land

owner has no notice or opportunity of being heard

in the manner of making assessment and extend

ing the tax by the county auditor, the1 act is not

repugnant to the constitutional provision that

property shall not be taken without "due process

of law, " for tho reason that in the proceedings un

der the general tax law toobtain judgment against

the land he has notice, and an opportunity of inter

posing his defenses to both the assessment and the

tax.—State v. Certain Lands in Redwood County,

(Redwood County v. Winona & St. P. Land Co.,)

42 N. W. 473, 40 Minn. 512.

170. The provisions of a city charter relating to

public improvements, which direct the method of

assessment without hearing for the property own

ers, and the transmission of the assessment roll to

the county auditor to be collected with other taxes

under the general laws, do not impair the vested

rights of the property owners, since, in the pro

ceedings for collection and enforcement, these have

full power to answer and object to the validity of

the whole proceeding, or any part thereof.—County

of Hennepin v. Bartleson, (Minn.) 34 N. W. 222.

87 Minn. 343.

Directing contracts for school books.

171. Laws Minn. 1877. c. 75, (Gen. St. 1878, c

36, % 156 et seq. . ) providing for "cheap and uni

form text-books in the pu blic schools, " by direct

ing a contract to be made on behalf of the state

with a certain individual to furnish suitable

school books for the period of 15 years, is consti

tutional.—Curryer v. Merrill, 25 Minn. L

172. The objection that by the effect of such law

parents of children attending tho public schools

will be compelled to pay higher prices for books,

and that persons having for sale such text-books

as were formerly in use will be deprived of a

market for them, raises a question of legisla

tive discretion, and not of legislative power, and

it cannot be considered by the courts.—Curryer

v. Merrill, 25 Minn. 1.

Bight to practice medicine.

173. Laws Minn. 1883, o. 125, requiring as a

condition of the right to practice medicine a cer

tificate of qualification from the board of med

ical examiners, consisting of the faculty of the

medical department of tho state university, and

providing that the board may refuse certificates

to individuals guilty of unprofessional or dishon

orable conduct, i3 not unconstitutional as giving

an applicant for such certificate no opportunity

to be heard on an investigation of his conduct,

thereby depriving him of his property without

due process of law; as the right to such a hear

ing, although it is not expressly prescribed, is

indicated by the requirement that the board

shall take testimony in all matters relating to its

duties, and by the fact that a right of appeal

from its determination is given. Nor is the act

unconstitutional for any other reason. —State v.

State Medical Examining Board, 20 N. W. 238,

32 Minn. 324.

Removal of pauper.

174. Gen. St. Minn. 1878, c. 15, J 14, authorizes

tho chairman of the board of county commission

ers to order the removal to the county of their le

gal settlement of poor persons who have applied

for public support in his county, and are likely to

become chargeable thereon for support, and who

after warning to depart therefrom are unable or

have refused to do so. Hild that, under the cir

cumstances specified in the statute, this is not an

interference with the right of personal liberty

without due process of law.—Lovell v. Seeback,

(Minn.) 48 N. W. 23.

45 Minn. 465.

XII. Remedies for Injuries.

Bight to "certain remedy."

175. Gen. Laws Minn. 1887, o. 191, regulating ac

tions for libel, provides that, before suit for the

Sublication of a libel in a newspaper, notice shall

e served on the publisher, and if the article was

published In good faith, and its falsity is due to

mistake, and a full and fair retraction of any state

ment alleged to be erroneous is made as provided,

tho plaintiff shall recover only actual damages.

Held, that act was not unconstitutional on the

ground that it deprives a person of "a certain

remedy in the laws," for injuries to his reputa

tion, as provided by Const, art. LI 8. Dickinson,

J., dissents.—Allen v. Pioneer Press Co., (Minn.)

41 N. W. 93a.

40 Minn. 117.

Bight to justice "freely and without

purchase. "

176. The provision of the charter of the city of

St. Paul, (Laws Minn. 1854, c. 8, §26,) requiring,

as a condition precedent to the right of a party

to bring an action to vacate and set aside an ille

gal tax or special assessment, that he should first

pay, tender, or deposit all unpaid state, county,

or" city taxes on the land, is in conflict with

Const. Minn. art. 1, § 8, providing that everyper-

son "ought to obtain justice freely and without

purchase, " and is void.—Weller v. City of St.

Paul, 5 Minn. 95, (Gil. 70.)

177. The constitution does not guaranty to the

citizen the right to litigate entirely without ex

pense, and a statutory provision requiring the pay

ment by plaintiff, in advance, of a reasonable jury

fee, is not unconstitutional.—Adams v. Corriston,

7 Minn. 456, (Gil. 365.)

178. Gen. St. 1868, c. 11, f 154, as amended by

Laws 1869, c. 23, providing that plaintiff, in an

action to test the forfeiture of lands to the state,

shall be required to Day the costs, is not in con
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flict with Bill of Rights, ol. 8, which declares

that every person "ought to obtain justice freely,

and without purchase. "—Willard v. Board Coun

ty Com'rs Kedwood County, 2a Minn. 61.

Kill. Police Power.

Adulteration of food.

17S). The provisions of Gen. Laws Minn. 1885, o.

149, § 4, entitled "An act to prohibit and prevent

the sale or manufactu re of unhealthy or adulterated

dairy products, " are valid, as a legitimate exercise

of the police power of the state.—Butler v. Cham

bers. 30 N. W. 308, 36 Minn. 69.

180. Gen. Laws Minn. o. 7, $S 1, 2, prohibits the

sale of baking powders which contain alum as an

ingredient, unless a label is fixed on the package

stating that "this baking powder contains alum. "

Held, that this is a legitimate exercise of the

police power of the state.—Stolz v. Thompson,

(Minn.) 46 N. W. 410.

44 Minn. 271.

Fencing railroads.

181. Where the charter of a railroad company

is silent as to fencing its line, but gives the legis

lature power to amend, saving only existing

rights, the legislature, under its police power,

may require such company to fence its line.—

Winona & St. P. R. Co. v. Waldron, 11 MinD.

615, (Gil. 392.)

182. Gen. St. Minn. 1878, o. 84, requiring rail

road companies to fence their roads and erect

crossings and cattle-guards, and making them

liable for damages sustained by any person in

consequence of failure or neglect to do so, is con

stitutional, as being within the police power of

the state. —Emmons v. Minneapolis & St L. Ry.

Co., 29 N. W. 202, 85 Minn. 503.

Constructive Trusts.

See Trusts, 26-33.

CONTEMPT.

Appeal in proceedings to punish, see Appeal and

Error, 118-120.

Appellate jurisdiction, see Appeal and Error, 56.

Disobedience of injunction by corporate officers,

see Municipal Corporations, 332.of order in supplementary proceedings, see

Execution, 159.

Jury trial, see Constitutional Law, 150.

Punishment by imprisonment, see Constitutional

Law, 159.

Review of proceedings by certiorari, see Cer

tiorari, 16.

What constitutes.

1. Merely neglecting to plead in a suit in

chancery is not a contempt of court.—Perrin v.

Oliver, 1 Minn. 202, (Gil. 176.)

2. A person cannot be punished for contempt

In not obeying an order which it is not in his power

to obey. Where the order is to pay over a trust

fund, fraud in previously disposing of it cannot be

reached by proceedings for contempt—Register

v. State, 8 Minn. 214, (GiL 185.)

8. Under Pub. St c. 60, § 44, which allows

a change of venue when "either parvy shall fear

that he will not receive a fair trial, * * «

on account that the judge is interested or preju

diced," etc., an attorney moved for a change

of venue upon an affidavit in the exact language

of the statute, without stating any facts as to the

alleged prejudice. Held, that the presentation of

the affidavit was not perse a contempt.—Ex parte

Curtis, 3 Minn. 374, (Gil. 188.)

4. If counsel, after the court has ruled against

a particular course of examination of a witness,

still persists in the same course of examination, he

is guilty of a contempt,.—State v. District Court,

(State v. Leftwich,) 42 N. W. 598, 41 Minn. 42.

Jurisdiction to punish.

5. A defendant brought before the court on a

warrant for contempt, who, while objecting to

the jurisdiction of the court to try him for the

contempt, at the same time presents objections

that do not go to the jurisdiction, but to the

merits of the charge, waives his objection to the

jurisdiction.—Papke V. Papke, 15 N. W. 117, 80

Minn. 260.

Judgment—Effect.

6. On habeas corpus obtained byone Impris

oned under a warrant of commitment for a con

tempt in failing to deliver property to a receiver

in proceedings supplementary to execution, ob

jection was made by him that it did not affirma

tively appear from the warrant that such prop

erty was exempt from execution. Held, that it

would be presumed that such minor fact ap

peared to the court adjudging him guilty of con

tempt, and was included in its adjudication; it

being a court of general Jurisdiction.—Simmer

v. City of St Paul, 23 Minn. 408.

Contest.

Of election, see Elections and Voters, 87-55.

CONTINUANCE.

In criminal cases, see Criminal Law, 19.

Review of discretion, see Appeal anil Error, 450,

451.

Application.

1. An affidavit for continuance should set

(orth the testimony expected to be obtained, that

the court may judge of its materiality. Dili

gence in procuring his attendance must also be

shown, and it is not due diligence for a party to

rely upon the mere promise of a witness to be

present, without subpoenaing him.—Mackubin v.

Clarkson, 5 Minn. 247, (Gil. 193. )

2. A refusal by the district court to pass a

case to the last of the term, or to contiuue it until

the next term, where no facts showing any rea

son therefor are made to appear otherwise than

by the unsworn oral statement of counsel, is not
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error.— Cheney v. Dry Wood Lumber Co.. 23 N.

W. 236, 34 MinD. 440.

Grounds—Procuring testimony of ab

sent witnesses.

3. An affidavit to obtain a second continuance

to procure the testimony of a certain witness

showed that he was a member of the legislature

then in session, and was in the habit of visiting

home every Saturday, but failed to visit there

on the Saturday when that party had intended to

take such testimony. Held, that the exercise of

due diligence was not shown.—Board Com'rs

Washington County v. McCoy, 1 Minn. 100, (OIL

78.)

4- In an action against husband and wifo the

testimony of the wife was material, but, being

pregnant, she was unwilling to appear and tes

tify. Testimony of physicians showed that her

compulsory attendance would be dangerous to

her life and health, but that, if willing to ap

pear and testify, she could do so safely. Held,

that refusal to grant a continuance was, under

the circumstances, an abuse of discretion.

Gilfillan, C. J., dissenting, on the ground that

the good faith of the application was question

able— Wright v. Levy, 22 Minn. 406.

Depositions.

5. In an application for an adjournment, for

the purpose of taking the depositions of witnesses,

the affidavit must show facts indicating diligence.

The averment that duo diligence has been ex

ercised is not su"l 'ient. —Bonrd Com'rs Wash

ington County v. McCoy, 1 Minn. 100, (Gil. 78.)

Contractors' Bonds.

Bee Mechanics'1 Limit, 128-189; Municipal Cor

porations, 118-124; Principal and Surety, 12.

CONTRACTS.

I. Nature, Requisites, and Validity, 1-55.

IL Parties, 5H-65.

HI. Interpretation-, 66-97.

IV. Performance, 98-127.

V. Alteration and Modification, 12S-135.

VL Action's on Contracts, 13tS-179.

Bee, also, Arbitration and Award; Assignment;

Ans'ujmrunit jnr Benefit of Creditors; Bonds;

Chattel Mortgage*: Covenants; Deed; Ex

change of Property; Factors and Brokers;

Frauds, Statute of; Fraudulent Conveyances;

Guaranty: Indemnity; Insurance; Interest of

Money; Master and Servant ; Mortgages; Ncgo-

tUibleliistrtimcnts ; Partnersh ip; Principal and

Agent; Principal and Surety; Sale: Specific

Performance; Usury; Vendor and Purchaser.

Antenuptial contracts, see Husband and Wife,

60-«4.

Between attorney and client, see Attorney and

Client, 21, 24-44.

— connecting carriers, see Carriers, 54, 55.

— husband and wife, see Husband <md Wife,

ttV-69.
By parol, enforcement, see Frauds, Statute of,

1-4; Specific Performance, 44-57.

Conflict of laws, see Conflict oj Laws, 2, 8.

V.lM.DIG.—11

Damages for breach, see Damages, 11-13, 24-50.

Effect of usury, see Usury, 22-31.

Enforcement, see Specific Performance.

Explanation by custom and usage, see Custom

and Usage.

by parol evidence, see Evidence, 256-350.

For carriage of goods over connecting lines, see

Carriers, 56.

of passengers, see Carriers, 65-78.

employment of teachers, see School* and

Scliool-Dlstrlds, 43-46.

Indemnity, see indemnity.

insurance, see Insurance.

public improvements, see Municipal Corpo

rations, 98-124.

sale of goods, see Frauds, Statute of, 37-46.

of lands, see Frauds, Statute of, 51-62;

Specific Performance; Vendor and Pur

chaser.

services, see Master and Servant; Work and

Labor.

Gambling contracts, see Gaming, 1-6.

Impairing obligation, see Constitutional Law,

93-118.

Limitation of actions on, see Limitation of Ac

tions, 18-20.

Limiting liability of carrier, see Carriers, 42-51,

86-88.

Liquidated damages, see Damages, 11-13.

Mutuality, see Specific Performance, 32-34.

Obligation of, see Constitutional Law, 93-118.

Of banks, see Banks and Banking, 23.

cities, see Municipal Corporations, 98-124.

corporations, see Corporations, 55-68.

counties, see Counties, 21-23, 64-69.

infants, see Infancy, 2-21.

partnership, pee Partnership, 30-32.

school-districts, see Schools and School-Dis

tricts, 35, 36.

school trustees, see Schools and School-Dis-

trU:U, 26-81.

state officer or agent, see Sfdte and State Offi

cers, 4 -8.

wife, see Husband and Wife, 5, 88-48.

partnership agreements, see Partnership, 1-18.

Party-wall agreements, see Party- Walls.

Policies of insurance, see Insurance, 54-82.

Reformation, see Equity, 14-37.

Relating to public lands, see Public Lands, 127-

152.

to town-sites, see Public Lands, 38.

Rescission and cancellation, see Equity, 38-74;

Sale, 126-140; Vendor and Purchaser, 61-92.

Restraining breach, see Injunction, 14, 15.

Subscriptions, see Subscription.

Sunday contracts, see Sunday.

Time of essence, see Specific Performance, 61-62;

Vendor and Purchaser, 41-49.

To make will, see Wills, 67.

With or through agents, sea Factors andBrokers;

Principal and Agent, 10-15.

L Nature, Requisites, and Validity.

Assent of parties.

1. Where the grandfather of a child, at the re

quest of its father, takes the child into his home,

to care for her, when of tender years, the law im

plies a contract to pay for such services what they

are reasonably worth, in the absence of an under

standing to the contrary.—McNab v. Stewart, 13

Minn. 407, (Oil. 291.)
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2. Where, in an action for board, it appears

that services were rendered or materials fur

nished gratuitously, a subsequent change in the

relation of the parties will not authorize a recov

ery.—Bond v. Corbett, 2 Minn. 248, (Gil. 209.)

8. Defendant, being engaged in constructing

a railroad, requested plaintiff to board men and

teams in his employ, prices therefor being

agreed upon, which he promised to pay; and at

the same time he stated to plaintiff that certain

subcontractors with him had no place to board

their men and teams until they should go into

camp, and that plaintiff should board them until

that time. Defendant afterwards stated to plain

tiff that he had taken a chattel mortgage on the

subcontractors' property, and would get the

money and pay plaintiff. Held, that this was

sufficient to sustain a finding of a request and

promise to pay for the board of the subcontract

ors' men and teams on the part of plaintiff.—

Kemper v. Fogelberg, 17 N. W. 949, 31 Minn. 347.

4. In 187S the Southern Minnesota Railway

Extension Company, desiring the immediate set

tlement and improvement of the lands along the

lino of its railway, to which it expected to ac

quire title under grants made to- it, issued a cir

cular, making known to the public the terms on

which it would issue "permits" to persons desir

ing to enter and settle upon them- and there

after, on a verbal application by N.. the com

pany's land commissioner executed and deliv

ered to him a permit for certain land, making

the circular a part of the permit. Thereby N.

was authorized to enter upon and improve the

land, with the privilege, in case he should do so,

of purchasing it on certain conditions, if the

company should acquire titie; but there was no

promise on the part of N., and the whole tenor

of the instrument was permissive merely. It did

not appear that N. ever agreed to enter and im

prove tho lands, and there was no evidence of

any promise on his part to do so, unless it was to

be implied from the facts that he applied for and

received the permit Held, that such a promise

could not be inferred, as a matter of law, from

his application for and receipt of the instrument,

it being in form, as well as in fact, unilateral,

and on its face a mere license or permit ; that a

written acceptance of the permit by N. , attached

to it after it was delivered to him, and not com

municated to the company, could not bo consid

ered; and that, therefore, no closed and com

pleted contract between the parties being shown,

the permit might be revoked by the company be

fore N had acted on it by entering upon the

land, and commencing to improve it.—Ellsworth

v. Southern Minnesota Railway Extension Co., 18

N. W. 822. 81 Minn. 543.

Acceptance of proposition.

5. The mero receiving by plaintiff of a writing

signed by defendant, and giving him exclusive au

thority to sell land, did not import an agreement

on his part to so act as agent nor did the fact

that he tried for a month to sell the land fix upon

him that obligation, and proof of such facts by

plaintiff was insufficient to sustain an averment

of a contract entered into.—Stensgaard v. Smith,

(Minn.) 44 N. W. 06a.

43 Minn. 11.

0. Plaintiff owned the east and defendant tho

west half of a lot. Defendant wrote nlaintiff :

"If you will buy my lot to build ca right away,

you need not pay anything on it, and I will lend

you what money I have, and more, if I could get

it. Or you can build a party-wall K on my lot,

sufficient thickness for a six story building in

time. * * * I will bind myself and assigns to

pay X of the cost at the time a building is erect

ed on my lot " Held, that an acceptance by

plaintiff of the offer contained in the letter was

necessary to make it binding on defendant—

Graff v. Buchanan, (Minn.) 48 N. W. 915.

46 Minn. 254.

7. A complaint alleged that defendant, a mu

nicipal corporation, advertised for proposals for

constructing certain sewers; that plaintiff fur

nished a proposal to do it at certain rates; that

such proposal was the lowest and best bid, and

the contract was awarded to plaintiff, and that

he duly assented to such award. Held that, as

suming defendant's capacity to contract as an in

dividual, the complaint did not show a binding

agreement that plaintiff should do the work,

and defendant was not liable for net allowing

him to do it.—Starkey v. City of Minneapolis,

19 Minn. 203, (Gil. 166.)

Beduclng agreement to writing.

8. A written contract of employment was ex

ecuted only by an agent on the part of the em

ployer, but the employe, although ho did not

sign the writing, agreed to it on his part, and

went to work, and continued to work under it,

until discharged. Held, that the contract, being

one which might have been valid although alto

gether oral, was binding as the contract of both

parties.—Magoon v. Minnesota Transfer Packing

Co., 26 N. W 235, 34 Minn. 434.

0. After an oral agreement that plaintiff

should furnish certain material and do certain

carpenter work for a house for defendant, a writ

ing was drawn up and signed by the parties,

specifying the materials which plaintiff agreed

to furnish, and the work to bo done by him for a

fixed price; but items included in the previous

oral agreement were omitted from the writing.

Held, that the written contract must be taken as

embodying the contract of the parties, and that

it superseded or merged the previous oral agree

ment. — Pearce v. MoGowaa, 29 N. W. 176, 85

Minn. 507.

Signing.

10. An instrument signed with the name, In the

presence, and by direction of another, is as bind

ing as if the signature was made bv the party

himself.—Pottgiuser v. Dorn, 16 Minn. 204, (Gil.

ISO.)

11. Where five commissioners are appointed

under an act of the legislature to make a con

tract for the building of a bridge, and three of

the commissioners sign the contract, the other

two refusing to sign it, the contract is valid.—

Hooper v. Webb, 8 N. W. 589, 27 Minn. 485.

12. Where a contract limiting liability was made

out in duplicate, and the carrier's agent laid the

papers beforo the shipper and requested him to

sign them, stating at the time that they were In

duplicate, evidence that plaintiff signed them with

out reading them, is insufficient to avoid, as to

him. the force of the contract—Hutchinson v. Chi
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rago, St. P., M. & O. Ky. Co., 35 N. W. 433, 37

Minn. 624.

13. A written instrument, upon its face import

ing a complete contract, signed by or in behalf of

one party only, but in such form that evidently no

other signature is contemplated, the same being

accepted and acted upon as a contract by the other

party, is to be regarded as expressing and consti

tuting the contract of the parties.—Griffin v. Bris

tle, (Minn.) 40 N. W. 523.

89 Minn. 456.

Seal.

14. A contract, under seal, for the purchase of

lands, will stand as a simple contract, although the

seal was affixed without authority.—St. Paul Laud

Co. v. Dayton, (Minn.) 34 N. W. 335.

87 Minn. 864.

Certainty.

15. Plaintiff and defendant entered into a writ

ten agreement for the sale and purchase of a stock

of merchandise, "all soiled or damaged goods at

valuation. " Held, that the contract was not void

for uncertainty, and that all goods of the charac

ter above mentioned were sold and purchased at

their value.—Sergeant v. Dwyer, (Minn.) 46 N. W.

444.

44 Minn. 309.

Mutuality of engagement.

16. A promise is not a good consideration for

a promise unless there is an absolute mutuality

of engagement, so that each party has the right

at once to hold the other to a positive agreement.

-Bailey v. Austrian, 19 Minn. 585, (Gil. 465.)

17. Defendant promised to furnish the plain

tiffs with all the pig-iron they might want in the

general foundry business during acertain period,

at certain prices, and plaintiffs simultaneously

agreed to purchase all of said iron they should

want in their business during such time at such

prices. Held, that there was no such absolute

mutuality of engagement between them as to

create a valid and binding contract.—Bailey v.

Austrian, 19 Minn. 535. (Gil. 465.)

DtetiDKutsbed In Minneapolis Mill Co. T. Goodnow, 42
X. W. «6. 40 Minn. 497.

18. A contract to furnish, sell, and deliver

all of the boot and shoe packs which the defend

ant should require of the plaintiffs in his busi

ness for the season is void fur the want of abso

lute mutuality of engagement. Bailey v. Aus

trian. 19 Minn. 535, (Gil. 465,) followed.—Tarbox

▼. Gotzian, 20 Minn. 139, (Gil. 122.)

Dtetlopnished In Minneapolis Mill Co. v. Goodnow. 42
5. V. 556. 40 Minn. 407.

19. Plaintiff received from defendant a writing,

signed only by defendant, declaring that, in con

sideration of plaintiff agreeing to act as agent for

the sale of certain land, he (defendant) thereby

gave to plaintiff the exclusive right for three

months to sell the same, and promised to pay a

stated commission for making a sale. Held, that

the instrument was not a contract, for want of

mutuality, though conferring present authority to

sell the land, and was revocable at any time before

sale, unless plaintiff should complete a contract by

such an acceptance of the defendant's offer as

would place him under obligation to act as agent

for the period named. — Stensgaard v. Smith.

(Minn.) 44 N. W. 669.

43 Minn. 11.

20. Plaintiff and defendant made a written

agreement by which M. "agrees to saw for said

G. six million feet or more of pine logs, said saw

ing to be done in good workman-like manner, and

as shall be directed from time to time by said G.

or his agent. Said G. agrees to pay said M. for

sawing, scaling, loading, and delivering at his pil

ing place, " etc. Then follow provisions as to rates

and manner of payments. There was no express

promise by G. to furnish the logs to be sawed.

Held, such a promise is to be implied, so that there

is mutuality of engagements. Bailey v. Aus

trian, 111 Minn. 535, i Gil." 465,) and Tarbox v. Got

zian, 20 Minn. 139, (Gil. 122,) distinguished.—Min

neapolis Mill Co. V. Goodnow, (Minn.) 42 N. W.

356.

40 Minn. 497.

21. A written agreement not showing upon its

face mutuality of obligation,or other consideration,

may be supported by another written contract

made at the same time, and shown to have been a

consideration for the former.—Bolles v. Sachs,

(Minn.) 33 N. W. 862.

87 Minn. 315.

22. A written contract to pay a certain sum

upon the performance of certain acts by another

becomes a binding obligation upon the promisor,

on the performance of said acts before the revo

cation of the contract, though it express no con

sideration, past or present, and contain no prom

ises that such acts shall be performed. —Andreas

v. Holoombe, 22 Minn. 339.

Consideration.

23. A moral obligation to pay money as the

guarantor of another, though not enforceable at

law, not being in writing, is a good considera

tion to support the indorsement of a promissory

note, given in settlement of the claim guaran

tied.—Rogers v. Stevenson, 16 Minn. 68, (Gil. 50.)

24. Plaintiff and defendant were partners.

Plaintiff sold to defendant his interest in the firm

business for a sum certain, and defendant prom

ised that he would pay the amount due on certain

property purchased by and belonging to plaiutiff

personally. Held, that defendant's agreement to

pay such amount was supported by a sufficient

consideration.—Goetz v. Foos, 14 Minn. 265, (GiL

196.)

25. B., being In the occupancy of certain gov

ernment land, which, by his consenting thereto,

was subject to entry by half-breed scrip, platted

the same into lots and blocks, conveying some of

them to third persons. M., the owner of certain

half-breed scrip, desiring to locate the same upon

said land, but being opposed by the grantees in

such conveyances, who were not in possession,

agreed with such grantees that, if they would

withdraw their objection to her location, she

would, upon receiving a patent for the land, give

to the respective claimants good and sufficient

deeds, confirming the title to all lots so conveyed

by said B. The consent of B. to the location was

given, but it did not appear that the agreement to

confirm his deeds was made in consideration of
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such consent, or that he was a party to such agree

ment. Held, that the facts stated did not show

a consideration for the agreement of M. with the

grantees, and it could not be enforced.—Sharpe v.

Rogers, 12 Minn. 174, (GIL 103.)

26. In order to induce plaintiff to refrain from

foreclosing a chattel mortgage executed to him

by a third party upon propprty in the possession

of defendants, the latter agreed to keep the prop

erty in their possession, subject to the demand of

plaintiff, or to pay him a stipulated sum. Held,

that the agreement was founded on a sufficient

consideration, and, on failure to deliver the

property on demand, defendants became liable

to pay the sum specified.—Streeter v. Smith, 16

N. W. 460, 31 Minn. 52.

27. Plaintiff, an outgoing postmaster, owned a

letter case, which he had used in the office. De

fendant, his successor in office, insisted that it

should be turned over to him with the other

furniture in the office, claiming that it belonged

to the government. They agreed that defendant

might take it, and plaintiff should write to the

post-office department, and. if the department did

not claim it, defendant should redeliver it to

plaintiff. Held, that the agreement was wholly

without consideration, and of no force as against

a subsequent demand at any time by plaintiff for

its delivery to him.—Smith v. Force, 16 N. W.

704, 31 Minn. 119.

28. Where plaintiff buys property on monthly

payments, and surrenders the contract, and va

cates the property, an action against the vendors,

on their promises that if she can sell the property

she can nave all she gets above the amount of

their claim, cannot be sustained; the promises be

ing without consideration and void. — Fife v.

Blake, 38 N. W. 202, 38 Minn. 426.

29. Defendant had executed certain notes to

plaintiff bearing interest at 12 per cent., and when

part of them were due, it was agreed that the

time of payment should be extended for one year,

and the rate reduced to 8 per cent. Held, that de

fendant's agreement to forego his right to pay at

any lime, and to keep the money for a year, was a

valid consideration for the extension, and plain

tiff's agreement to accept the reduced rate of in

terest.—Simpson v. Evans, (Minn.) 46 N. W. 908.

44 Minn. 419.

When contract imports consideration.

30. A written promise to pay money which

Btates that it is "for value received," shows,

prima facie, a valid consideration.—Frunk v.

Irgens, 6 N. W. 380, 27 Minn. 43.

81. A contract under seal imports, of itself, a

consideration therefor.—Kose v. Roberts, 9 Minn.

119, (Gil. 109.)

82. By an instrument under seal defendant

promised to convey lands to plaintiffs upon pay

ment of the consideration named therein on or

before a certain future day. Held that, although

the instrument was unilateral in form, it was

enforceable as a covenant, on perfor-jiance by

plaintiffs; the seal importing a consideration

sufficient to support the promise by defendant.—

McMillan v. Ames, 22 N. W. 612, 33 Minn. 257.

Failure of consideration.

88. in consideration of $750 paid by plaintiff,

defendant agreed to convey to the former one-

half of his interest in a tract of 160 acres of gov

ernment land, a deed of such interest to be

made to plaintiff when the title to said tract was

perfected in eithsr defendant or one R., who

held the land under a squatter's title or claim.

Defendant had made considerable improvements

on the land, and the tract was so situated that it

was likely to become very valuable. Held that,

although title was never perfected in defendant

or R., and plaintiff, consequently, never re

ceived any title, he could not recover back the

purchase money on the ground of failure of con

sideration. -Bedford v. Small, 16 N. W. 452, 31

Minn. L,

Illegality of consideration.

84. The statutory imposition of a penalty for

doing an act implies a prohibition, and a con

tract based upon the performance of such act is

void, although such act is not prohibited in

terms.—Solomon v. Dreschler, 4 Minn. 278, (Gil.

197.)

85. Money paid or property delivered in consid

eration of the compounding of a felony, both par

ties being equally guilty, cannot be recovered

back.—Taylor v. Blake, 11 Minn. 255, (Gil. 170.)

86. No recovery can be had for threshing per

formed with a machine, the knuckles and tumbling-

rod of which were not boxed and inclosed as re

quired by Laws Minn. 1868, (Gen. St. 1878, c. 94, §8

58-60.) Gilpillan, C. J., dissenting.—Ingersoll v.

Randall, 14 Minn. 400, (Gil. 304.)

Distinguished In Oannaldaon v. Nyhas, 8 N. W. 147. 27
Minn. 441.

37. S. agreed with M. to cut, haul, and drive

certain logs of M.'s to a certain point. While

they were being so driven, and in charge of S. 's

foreman, the men in his employ threatened to

detain them unless their wages in arrears were

paid. M. promised, in consideration of their not

detaining the logs, that he would pay them the

amount owing to S. Held that, as such logs

were in S. 's possession, and detention by the

men would have been illegal, their forbearance

was no consideration for M.'s promise.—Davis

T. Mendenhall, 19 Minn. 149, (Gil. 113.)

83. An agreement to discharge a person in one' s

employ is sufficient consideration for a promise

b/ another to pay a specified sum of money there-

f ir, where no illegality otherwise appears.—Gile

v. Cater's Estate, 24 N. W. 197, 33 Minn. 529.

89. A stipulation in a contract for the payment

of money, that, if the same be not paid when

duo, and suit bo brought thereon, attorney's fees

shall be paid, is not necessarily void; but such

fees are only recoverable upon proof of the

value of attorney's S3rvices in the action, and of

a liability actually incurred by plaintiff therefor.

—Johnston Harvester Co. v. Clark, 15 N. W. 252,

30 Minn. 308; Harris Manuf'g Co. V. Aufiiison, 17

N. \V. 274, 31 Minn. 182.

Distinguishing Wblte v. litis. 24 Minn. 43.

40. Plaintiff, a corporation, by its agent, sold

and furnished bottled beer to defendant, the kceDei
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of a house of prostitution, as the agent well knew.

While he had no knowledge of just what was to

be done with the beer, the agent supposed at the

time it was furnished that it was to be used or

sold in the brothel. Held, that plaintiff could re

cover a balance due from defendant on account of

said sale.—Anheuser-Busch Brewing Ass'n v. Ma

son, (Minn.) 40 N. W. 558.

44 Minn. 818.

Against public policy.

41. An agreement by a husband to transfer

promissory notes to a trustee, to be held by him

until the determination of pending divorce pro

ceedings, and thereafter to be applied to tho

wife's use and benefit, provided she did not ap-

psar or claim alimony in the proceedings, is

• ;ainst public policy, and void.—Bolden v. Muu-

ger, 5 Minn. 211, (Gil. 169.)

43. The concealment of such an agreement and

the conduct of tho parties is a fraud upon the

court in the divorce proceedings.—Beldenv. Mun-

ger, 5 Minn. 211, (Gil. 169.)

43. An agreement between husband and wife

In regard to alimony, made to facilitate divorce

proceedings commenced or to be commenced be

tween them, is void as against public policy.—

Adams v. Adams, 25 Minn. 72.

44. A contract for the sale of logs, which con

tains a stipulation that the logs shall be scaled

by the surveyor general or his deputy, "whose

decision shall be final, " is not contrary to public

policy, as tending to shut out inquiry whether a

public officer has properly performed his duties.

—Leigbton v. Grant, 20 Minn. 345, (Gil. 298.)

4ft. A note, payable when a certain person

shall be elected to a certain office. Is a wager up

on an election, and void as against public policy.

—Cooper v. Brewster, 1 Minn. 94, (Gil. 73.)

48. Defendant agreed to pay plaintiff $500 for

a certain horse in case of the election of a cer

tain candidate as president, and, in case of the

election of the opposing candidate, to pay $150

therefor. Held, that such agreement was a

mere wager on the election, and no action could

be maintained thereon.—Bates v. Clifford, 22

Miun. 52.

Eestraint of trade.

47. It is against the general policy of the law

to destroy or interfere with free competition in

trade, or'oermit such destruction or interference

—Stewart v. Erie <Sc Western Transp. Co., 17

Mine. 372, (Gil. 848.)

48. Plaintiff and defendant were corporations

engaged in selling "benefit certificates" entitling

the holders, in case of sickness or injury, to main

tenance and treatment in hospitals provided by the

company. The plaintiff had established a lucra

tive business in Wisconsin, Minnesota, and the

northern peninsula of Michigan, and had acquired

valuable hospital contracts. The plaintiff agreed

to refrain for three years from selling certificates

in the territory named, except to railroad em

ployes, and to turn over its hospital contracts, in

consideration of which the defendant promised to

make certain payments, and also to refrain for

three years from selling certificates to railroad em

ployes within said territory. Held, that tho con

tract was not void as an unreasonable restraint

of trade.—National Ben. Co. v. Union Hospital Co.,

(Minn.) 47 N. W. 806.

45 Minn. 272.

49. Defendant, having agreed with M. & Bro.

to act as their agent for the sale of harvesting

machines for the season of 1878, on the next day

entered into a contract with plaintiff by which

he agreed to turn over to plaintiff, at such times

as plaintiff might designate, all money, payments,

commissions, and compensation, due or to become

due by reason of said agency; that plaintiff

should have free access to all books kept by de

fendant, and control of all book accounts and

notes taken by defendant for any of said ma

chinery; and that defendant would not transact

any business by virtue of said agency, without

first securing plaintiff's approval and direction.

Held, that such contractwas not contrary to pub

lic policy in that by it defendant transferred the

agency, and surrendered to plaintiff his personal

judgment, to which M. & Bro. were entitled.—

Peterson v. Christensen, 4 N. W. 623, 26 Minn.

377.

What law governs.

50. the validity of a contract is governed by

the law in lore., at tho time it was entered into.

—Olson v. Nelson, 3 Minn. 53, (Gil. 22.)

51. In the absence of proof of the statutes of a

sister state, tho common-law rule will be applied

in determining the legality of contracts made in

that state.—Mohr r. Miesen, (Minn.) 49 N. W.

802.
47 Minn. 228.

Mistake.

52. Facts tending to show mistake. Insufficient

to authorize a reformation of an instrument, are

not available as a defense in an action brought up

on the instrument.—Day v. Raguet, 14 Minn. 273.

(Gil. 203.)

53. A misunderstanding of one of the parties

to a contract as to the legal effect of its terms is

immaterial if the minds of the parties met upon

the terms of thoir agreement.—Paine v. Smith,

24 N. W. 305. 33 Minn. 495.

False representations.

54. Fraudulent misrepresentations. In order

to vitiate a contract, must be in reference to

existing or prior facts, and in part thj induce

ment for plaintiff to make tho contract. A mere

failure to carry out a promise that operated as

such inducement does not make out a case of

fraudulent misrepresentation.—Hone v. Wood

ruff, 1 Minn. 418, (Gil. 303;) Hertzell v. Wood

ruff, Id.

55. Where defendants have purchased the stock

of a merchant, agreeing as part of the considera

tion to pay his debts to the amount of such stock,

and allege that, by his false representations, they

were induced to sign a written contract other than

that agreed on, they being unable to read English,

or to understand it readily when read to them,

this is available to them as a defense in an action

on the contract by one of the merchant's creditors.

—Maxfield v. Schwartz, (Minn.) 47 N. W. 448.

45 Minn. 150.
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n. Parties.

Who are parties.

56. The fact that an owner of land who has,

without consideration, agreed to convey it to

B., has knowledge of an agreement between B.

and O. that C. shall advance the purchase price,

and take a conveyance to himself to secure the

advance, will not prevent his conveying to C,

and taking a mortgage for the purchase money;

the agreement with B. being a nudum pactum,

and lie not being a party to the agreement be

tween B. and £—Bolles v. Carli, 13 Minn. 113,

(Gil. 63.)

57. Plaintiff alleged that a contract was entered

into between himself and defendants, H. and K.,

whereby it was agreed that they would jointly

undertake for their joint mutual and equal inter

est and profit the purchase of the bonds of certain

railroad companies; that neither of the parties

should be required to furnish any funds for the

enterprise, but that defendant K. would procure

the same to be furnished by one S., who was to

receive a two-fifths interest in the bonds pur

chased in consideration of furnishing such funds,

and plaintiff and H. and K. were each to receive

a oue-flfth interest; that the negotiations for the

purchase of the bonds were to be conducted prin

cipally by H. and K., and plaintiff was to "ren

der such aid and assistance therein, from

time to time, as should be required of him and

he be able to give;" that thereupon H. and. K.

made arrangements with S. and one G. to fur

nish funds for the purchase of the bonds, and,

without the knowledge or consent of plaintiff,

agreed to give S. and G. a three fifths interest

in the bonds purchased. The prayer of the com

plaint wasforaone-flfthintorestin bonds. Held,

that the agreement between defendants and S.

and G. , under which the bonds were actually

purchased, was not connected with the agree

ment between plaintiff and defendants, and de

fendants, in making the unauthorized arrange

ment with S. and G., not hnving assumed to do

so for the benefit of plaintiff or on the authority

of the agreement between themselves and plain

tiff, it was not susceptible of ratification by

plaintiff—Farley v. Kittson, C N. W. 450, 7 N.

N. W. 267, 27 Minn. 102.

Joint obligees—Action by survivor.

58. Where one of two joint obligees in an

agreement under seal has deceased, an action

thereon may be brought by the survivor. A fail

ure by him to allege the decease of his co-obligee

is remedied by an allegation of the fact in the

answer.—Hedd'erly v. liowns, 17 N. W. 274, 31

Minn. 183.

Contracts for benefit of third persons.

59. One with whom or in whose name a contract

Is made for the benefit of another, may prosecute an

action thereon in his own name under section 38, c.

66, Gen. St. Minn. 1878.—Lake v. Albert, (Minn.)

85 N. W. 177.

87 Minn. 453.

60. A promise made to one upon a consideration

coming from a third person, who assents to the

promise, is binding, and an action for a breach of

such promise may be maintained by the promisee.

— Van Kman v. Stanchfield, 10 Minn. 355, (Gil.

197.)

61. O., by written agreement, sold certain logs

to the defendants, who, among other things, agreed

to assume and take up O.'s note, then in the hands

of F., plaintiff's assignor. The defendants also at

the same time executed a memorandum reciting the

sale by O., their agreement to pay the note, and al

so stating that they had agreed to pay the said note

to F. on a specified day; F. being present, and

witnessing the first instrument. Held, that the

two instruments established a privity of contract

between F. and defendants, and their promise to

pay the note.—Van Eman v. Stanchfield, 10 Minn.

355, (Gil. 197.)

62. A creditor may maintain an action in his

own name for the recovery of the amount of his

debt against a third person who has agreed with

his debtor to pay the same.—Sanders v. Classon,

13 Minn. 379, (Gil. 353;) Hawley v. Wilkinson, IS

Minn. 535, (Gil. 468.)

63. Where a grantee, in consideration of the

conveyance to him, promises the grantor to pay a

debt due from the grantee to a third person, such

third person may maintain an action against the

grantee to recover the debt.—Follansbe v. John

son, (Follansbe v. Menage,) 9 N. W. 882, 28

Minn. 311; Stariha v. Greenwood, 11 N. W. 7G,

28 Minn. 521.

64. A debtor may maintain an action against

a third person for breach of a valid agreement

to pay his debt, though the debt remains unpaid.

—Merriam v. Pine City Lumber Co., 23 Minn. 314.

65. Articles of partnership contained a stipu

lation that when the business should reach a cer

tain degree of profitableness, and the partnership

should have acquired a certain amount of prop

erty, one of the partners should receive from the

firm a specified amount of money, of whicb a

specified sum was to be paid to plaintiff. The

business never arrived at the specified degree of

profitableness, and the amount of property spec

ified was never acquired; and, on the death of

one of the partners, the others refused to go on

with tho business, claiming that the partnership

was dissolved. Held, that plaintiff could not

maintain an action against them, either on the

promise to pay him such sum of money, it never

having become payablobythe terms of the prom -

ise, nor on the other covenants in the articles,

because he was not a party to them, and they

were not made directly for his benefit.—Green

wood v. Sheldon, 17 N. W. 478, 31 Minn. 254.

IIL Interpretation.

Intent of parties.

66. The intention of the parties as gathered from

the whole contract must control. And though in

one part formal and apt words of conveyance be

used, yet if, from other parts of the writing, taken

and compared together, it appear that a mere

agreement for a conveyance is all that was in

tended, this intent mustprevail.—Lindloy v. Groff,

(Minn.) 34 N. W. 36.

37 Minn. 338.

Construction by parties.

67. The usual course of decting between the par

ties under a contract, and their own practical con

struction thereof, will be considered in determin
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lng their rights and liabilities in transactions un

der it—First Nat. Bank v. Jagger, (Minn.) 43 N.

W. 70.
41 Minn. 808.

68. Plaintiff entered into a contract to convey

to B., for a stated consideration, certain timber

lands, a schedule of which, with the estimated

amount of timber on each tract, was made a part

of the contract. B. became insolvent, and the

contract was transferred to defendant by a trust-

deed, in which it was provided that defendant

should pay to plaintiff a sum equal to a stumpage

of specified amount on each 1,0X0 feet of lumber

cut and to be cut. Held that, as the terms of the

deed are free from ambiguity, evidence of the con

duct of the parties theretois not admissible to

show that it was contemplated that stumpage

should be paid on the estimates given in the orig

inal contract, and not on the amount by actual

measurement of the timber cut —St. Paul & D. K.

Co. v. Blackmar, (Minn.) 47 N. W. 172.
44 Minn. 514.

Writing controls printing.

69. Where a contract is partly written and

partly printed, and a conflict arises between the

written and printed portions, the written will

control.—Phoenix Ins. Co. v. Taylor, 5 Minn. 492,

(Oil. 393.)

Construing together several instruments.

70. Separate instruments made at the same

time, and as part of the same transaction, are to

be read and construed together, as forming parts

of the same contract. —Brackett v. Edgerton, 14

Minn. 174, (Gil. 134.)

71. Plaintiffs conveyed land to defendant W.,

who was then the president of the other defend

ant, a railway corporation. As part of the same

transaction, W. acknowledged, in writing, that he

held the land in trust for the corporation, to be

used for certain purposes: and contracted with

the plaintiffs that he would reconvey the land to

them if the corporation did not, within three

years, use the same, in whole or in part, for ter

minal purposes. The corporation was cognizant

of the conveyance and contract, and assented to

them. Held mat, as between tne parties, the deed

and the concurrent contract must be considered

and treated as one instrument.—Chute v. Wash

burn, *i N. W. 555, 44 Minn. 312.

Implied obligations.

72. Plaintiff and one S. were partners in busi

ness, plaintiff's interest being managed by one

W. as his asrent. IV., acting also as agent for

defendant, but in his own name, agreed in writ

ing to buy 8. 's interest in the firm. The agree

ment recited that it was between S. and W. , but

it was signed by them, and also by plaintiff, by

W. as his attorney in fact. It also recited that

8., uin consideration of the undertakings, prom

ises, and agreements by said W. hereinafter con

tained, " sold his interest, except certain speci

fied accounts which were assigned to him as his

sole and undivided property ; that VV. would pay

a certain amount of the firm debts, and also pay

a certain sum to S. ; that the firm was thereby

dissolved; that neither member of the late firm

should pay any claim against it without the con-

: of the other; and that each should pay half

of such claim when admitted or legally estab

lished. Held, that the assignment to S. of the

excepted accounts was not part of the considera

tion for the purchase by defendant, through

his agent W., of S. 's interest in the firm, so as

to imply a promise on the part of defendant to pay

plaintiff the value of his interest in the accounts

assigned.— Whitaker v. Heslor, 1 N. W. 577, 26

Minn. 73.

73. Pending an action Involving the title to

certain logs, the parties entered into a stipulation

that plaintiffs should take the logs to defendants'

mill, where they should remain till the further

order of the court, and agreeing to submit to the

court what, if any, compensation should be made

to defendants for cutting, running, and driving

the logs; nothing being said about any compen

sation to plaintiffs. Held that, on judgment for

defendants, and application by them to havetheir

damages by reason of an injunction ascertained,

no allowance could be made to plaintiffs for their

expenses for running the logs under the stipula

tion.—Curtis v. Hart, 25 N. W. 636, 34 Minn. 329.

74. One who enters a horse for racing at an agri

cultural fair, where the trotting is to be conducted

as advertised, under the rules of the National Trot

ting Association, is bound by its rule allowing the

postponement of the race for unfavorable weather,

and cannot withdraw his horse, and recover the

entry fee on account of such postponement to a

time after the closing of the fair, although the

agricultural society has a rule providing that, in

case the races are not finished on account of unfa

vorable weather during fair-time, the society may

declare the races off, and to return the entrance

fees.—Farrier v. State Agricultural Soo. (Minn.)

32 N. W. 554.
36 Minn. 478.

Conditions.

75. A contract contained a covenant that the

first parties agreed not to lease the building oc

cupied by them for a drug-store during the term

of their unexpired lease, and, if they did lease,

they should provide that the lessee should not,

and his heirs or assigns should not, occupy the

same a3 a drug store. Held, that defendants

were not liable on such provision unless thev
"leased" the building. The fact that they gave

up their lease before its expiration will not ren

der them liable.—Cook v. Finch, 19 Jlinn. 407,

(Gil. 350.)

76. A written instrument executed by defend

ant acknowledging the receipt of plaintiff's

promissory note in consideration of services to be

rerdered for the latler in procuring h homestead

entry, with an agreement by di-fendant to sur

render the note "if no entry is made," is a con

tract, and not a mere receipt; and, on defend

ant's failure to procure the allownnce of the

homestead entry, he is not relieved from his

obligation to return the note by the fact that

plaintiff subsequently, on a new application not

made or prosecuted by defendant, secured a

homestead entry on the same land. 44 Jlinn.

241, 46 N. W. 348. followed.—Nowak v. Knight,

50 X. W. 79, 47 Minn. 298.

Entire or severable contract.

77. By a written agreement between plaintiffs

and defendants, the former undertook to bore and
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curb five wells for the latter at a certain price

per foot, and also to furnish for the same pipe

and pumps and other appliances, at prices speci

fied for each separately, and it was stipulated

that, "in case of failure to get good supply of

water," plaintiffs should have no pay. Held,

that the agreement was not entire, but severa

ble, so that if plaintiffs attempted in good faith to

bore the five wells, but succeeded in completing

a part of them only, they might recover for the

part completed. As the consequences of plain

tiffs' failure to complete any of the wells were

fixed by the stipulation that thoy should have no

pay, defendants were not entitled to claim dam

ages from them on accoiint of being obliged to

haul water.—Spear v. Snider, 13 S. W. 910, 29

Minn. 463.

78. A contract, containing several distinct

agreements on the part of each party, stipulated

that in case either pary to the contract failed to

perform on his part the agreements therein con

tained, by him to be performed, he would pay to

the other party the sum of $1,000, which was

agreed upon as liquidated damages for such fail

ure to perform the agreements. Held, that such

liquidated damages were only recoverable on

failure to perform all the agreements, and that

an instruction to the Jury that, for any breach of

the contract, plaintiff was entitled to the stipulated

damages, was erroneous. — Cook v. Finch, 19

Minn. 407, (Gil. 350.)

Description of subject-matter.

79. A writing, treated by the parties as an

agreement by N. with C, was as follows: "This

is to state that C. is to have the sale of my brick

in F. during the season of 1853, and that I am

to deliver them on board the cars at F. at $9 per

M. ; settlement to be made monthly." Held, that

it was to be construed as giving C. tho exclusive

right to sell N. 's bricks in F., and that oral evi
dence that such was the meaning was pmncrlv

excluded.—Norris v. Clarke, 24 N. W. 128, 33

Minn. 476.

80. A grant of the "rifrht, privilege, and per

mission to enter and cut, during the logging sea

sons of 1SS3-S4 and lSS4-t>3, all the pine timber fit

for saw-logs growing upon" certain land, licld to

be a contract for the sale only of so much timber

as the grantees should cut during these two lod

ging seasons.—King v. Merriman, (Minn.) 35 N.

W. 570.

38 Minn. 47.

81. An agreement for the sale of an hotel by

the owner to a lessee thereof provided for "all

contracts for hotel supplies, so far as the same

are binding on" the vendor, "to be assumed and

fulfilled by" the purchaser, and "the contract

for farm supplies to remain in force and be con

tinued during the terra of hotel lease," with cer

tain stipulations as to how it should be performed,

as to delivery and price of milk to be supplied,

and a further stipulation that "all other supplies,

as well as milk, shall betaken from" the vendor,

as far as tho same are required for tho hotel, at

such time, and in such quantities, and upon such

prices as may be agreed upon, " etc. Held, that

this was not an original contract that the vendor

should furnish milk or other supplies for the

hotel to the vendee, but only indicated a trans

fer to the vendee of ore-existing contracts of the

vendor for farm supplies, including milk, and an

assumption by the vendee of the vendor's obli

gations on such contracts, qualified, in some meas

ure, by the further stipulations.—Anderson v.

Vosburg, 23 Minn. 354.

S2. A contract, in effect for the payment of a

specified sum of money to one's heirs, less what

ever he may have received in his life-time, entitles

the heirs to recover the whole specified sum, the

deceased having received nothing, although he had

become entitled to receive a certain sum in his life

time.—Botnash v. Supreme Hitting of the Order of

the Iron Hall, (Minn.) 44 N. W. 12.

42 Minn. 241.

Building contracts.

83. Plaintiff's " notice to proposers " for the con

struction of certain buildings had annexed to it

the plans and specifications of the buildings, and

estimates by plaintiff's engineers of the amount of

material required to construct them; but stated

that the quantities and amounts given in these es

timates must be verified by the proposer by tho

aid of the plans, as the plaintiff would not be re

sponsible for any error resulting from their use.

A proposer, without verifying these estimates, but

supposing them to be correct, made a contract to

furnish the material and erect the buildings, ac

cording to the plans, for a gross sum. Held, that

the fact that it required more material to construct

the buildings than was estimated did not entitle

him to an allowance bevond the contract price.—

St. Paul & N. P. Ry. Co. v. Bradbury, (Minn.) 44

N. W. 1.

42 Minn. 222.

84. A contract for the erection of a house by

plaintiff for defendant contained a stipulation

that defendant was to pay all bills for materials

upon an order drawn by plaintiff, which amount

defendant was to deduct from the contract price.

Held that, there being nothing in this stipulator

binding plaintiff to a literal compliance with it*

terms, he might himself furnish the materials

and complete the contract at his own expense.

It was not an essential condition that he should

draw orders therefor as the work progressed . —

Larson v. Schmaus, 18 N. W. 273, 31 Minn. 410

Railway construction contracts.

85. Defendant railway construction companj

agreed to build and equip the road of the St P

& C. Railway Company so that it should equal

the construction and equipmentof a certain othei

railroad, and the St. P. & C. Railway Companj

agreed to transfer to defendant, in consideration

of its constructing and equipping said road, $3,

000,000 of its first mortgage land grant bonds.

$3,000,000 of its special preferred stock, said pre

ferrod stock to bo limited to $3,000,000 in amount;

its entirocapital stock of $0,000,000; and all gifts

etc., made in aid of the construction of said rail

road. Afterwards defendant agreed with one R.

to construct said railroad "in a prudent and eco

nomical manner, either for cash, or partly for

cash, and partly for tho property and securities

sold and transferred to it [defendant] by sa'd

railway company, which, if disposed of to aid in

building said railway in wholo or in part, shall

be sold at not less than their fair value, " and tc

transfer to R. one-twentieth of the net profits

made in constructing said railroad, and one-tentfc
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of all bonds, etc. , received in kind from the rail

way company. Held, that defendant was author-

iied to surrender thet3,000,000of preferred stock,

and take in lieu thereof an equal amount of mort

gage bonds, in order to enable it to realize on the

securities held by it for the purpose of paying the

cost of constructing the railroad, and it did not

thereby lessen its assets so as to render itself

liable to R. or his assignee, on account of the

preferred stock so surrendered and canceled.—

Hatch v. Minnesota Ry. Const. Co., 5 N. W. 97,

2b Minn. 451.

S6. A contract by which defendants agreed to

construct a portion of a railway, 85 per cent, of the

contract price to be paid by plaintiffs monthly on

the estimates of the engineer, the remaining 15 per

cent, to be retained until the final estimate, after

the work was completed, contained a provision that

if defendants neglected or refused, after notice,

to proceed with the work as fast as, in the opinion

of the plaintiffs or of the chief engineer of the rail

way company, was necessary for its completion

within a time specified in the contract, then the

plaintiffs might "employ other parties to execute

any part of the work, and charge the cost of the

same to the defendants, to be deducted out of the

retained percentage, or out of any payment that

shall have become due on any former estimate, or

that may become due on any subsequent estimate. "

Held, that the defendant's liability to reimburse

the plaintiffs for the cost of executing a part of

the work is not limited to the amount due defend

ants on the contract retained in the hands of the

plaintiffs.—Langdon v. Northfleld, (Minn.) 44 N.

W. 9S4.

42 Minn. 464.

Excavation of tunnel.

87. An agreement for the construction of a

tonnel provided that the,, plaintiff could fix the

grade on which the tunnel should be excavated

for its entire length, and that all of the water

sufficient for a water-power of 200 horse-power

should be used and discharged through said tun

nel, and that said water should be used on tur

bine wheels, of the highest utility, to be placed

in the tunnel, or above the same, in such way as

to utilize it most effectually, so that the horse

power might be obtained from the least quantity

of water. Held, that the plaintiff had the right

to direct the grade of the tunuel, but could Sol

make it so nearly level as to prevent proper

drainage, or cause the water to flow back upon

the wheels, which were intended to be driven

by the water passing through such tunnel.— St.

Anthony Falls Water-Power Co. v. Eastman, 20

Minn. 277, (Gil. 249.)

S3. In a contract for the construction of a cer

tain tunnel, the words "all suitable precautions, "

used in a stipulation to prevent injury to prop

erty, are to be construed with reference to the

kind of tunnel to be constructed, and as mean

ing all such suitable precautions as a discreet,

prudent, and cautious man of ordinary capacity

would adopt in the construction of such a tunnel

were the ri3k all his own, under the facts and cir

cumstances as then and there known and under

stood, and which, by the use of reasonable dili

gence, caution, and skill, might have been known

or anticipated.—St. Anthony Falls Water-Power

Co. v. Eastman, 20 Minn. 277, (Oil. 249.)

89. A stipulation, in an agreement for the con

struction of a tunnel for hydraulic purposes, that

the said tunnel should be constructed "with all

suitable precautions for its safety, and for the

safety of the property, rights, and interests of

the party of the first part, " does not constitute

an absolute guaranty against all injury that may

occur to such property by reason of the construc

tion of the said tunnel.—St. Anthony Falls Water-

Power Co. v. Eastman, 20 Minn. 277, (Gil. 249.)

Provisions for estimate or certificate of

third party—Arbitration.

90. Certain grading was done by plaintiff for

defendant under a contract that it should be

measured by certain engineers, and their esti

mates, to be furnished to plaintiff by defendant,

should be conclusive as to the quantity of work

performed. Held, that an estimate of the work

made by the engineers, but not furnished plain

tiff, was not conclusive upon him,—Schwerin v.

De Graff, 21 Minn. 854.

91. A contract for the construction of a cer

tain railroad fixed the price that should be paid

for a certain class of work, and also stipulated

that the chief engineer should be the umpire to

determine all questions growing out of the con

tract, and made him sole judge of the quantity

and quality of work done and materials furnished.

Held, that the engineer could not fix a different

measure of compensation from that of the con

tract, and, upon his refusal to measure or esti

mate the work done under the contract, the

party entitled to compensation could prove the

amount done by other evidence.—Starkey v. De

Graff, 22 Minn. 431.

92. A contract to erect a church edifice provid

ed that no charge for extra work should be paid

except on estimates and certificates of the super

intendent and the building committee. The plain

tiffs entered into a subcontract to do a part of the

work, in the performance of which they did some

extra work by the oral direction of two of the five

members of the committee. For this they seek to

recover. Held, that the plaintiffs were chargea

ble with notice of the provision in the contract,

and that they cannot recover without the estimate

and certificate of the superintendent and building

committee; no fraudulent conduct or merely arbi

trary refusal being shown.—Shaw v. First Bag-

tist Church, (Minn.) 46 N. W. 146.

44 Minn. 22.

98. Where a building contract provides that, if

the contractor fail to comply with the conditions

thereof, the architect shall be entitled to take pos

session of the building, this right does not depend

upon the mere arbitrary discretion of the architect,

but, in an action for damages by the contractor for

such interference by the architect, the issue wheth

er he had so fulfilled his contract is one which

ho is entitled to have tried. Nor is the decision of

the building inspector, that the contractor is not

complying with a city ordinance, final and conclu

sive as to the rights of the contractor upon the trial

of such issue, where the ordinance does not as

sume to give his decision any such effect.—White

v. Harrigan, (Minn.) 4a N. W. 89.

41 Minn. 414.

94. A building contract constituted the plain

tiff's chief engiuoer sole umpire to decide the
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nmount and quantity, character and kind, of

work performed and materials furnished under

the contract, and stipulated that his decision

should be final and conclusive upon both parties.

Held, that his decision, in the absence of fraud

or such gross mistake as would imply bad faith

or a failure to exercise an honest judgment, is

conclusive.—St. Paul & N. P. Ey. Co. v. Brad

bury, 44 N. W. 1, 42 Minn. 222.

95. Provisions in a contract to construct a por

tion of a railway, constituting the chief engineer

of the railway company umpire to decide all mat

ters arising or growing out of the contract be

tween the parties, are valid and binding; and the

decision of the umpire in any matter within bis

authority, under the terms of the contract, is con

clusive upon the parties, in the absence of fraud,

or such gross mistake as would imply bad faith or

a failure to exercise an honest judgment. Follow

ing Railway Co. v. Bradbury, 44 N. W. 1.—Lang-

don v. Northfleld, 44 N. W. 984, 43 Minn. 464.

Payment.

96. Plaintiff agreed with defendant, subcon

tractor on a mail route, to carry the mail on that

route for a specified time and specified amount,

"payable quarterly, as the same is paid by the

P. O. Dept. " to the contractor, and by him to

defendant, "subject to deductions for all fines

and deductions by the P. O. Dept. " Held, that

defendant's contract was not simply to pay such

money as defendant should receive from the

contractor, but was an obligation to pay absolute

ly; and that, if there were any fines or deduc

tions on plaintiff's account, that was matter of

defense to be shown by defendant.—Conehan v.

Crosby, 15 Minn. 13, (Gil. 1.)

97. Where a manufacturer of snow-plows has

agreed to pay, for advertising, a certain sum out

of the proceeds of the first plow sold, and he

afterwards sells to a railroad company the only

plow which he has, together with the right to

manufacture plows, under his patent, the sum due

for advertising is absolutely due, though the

sale of the plow and the right to manufacture is

for a gross sum. and it cannot be ascertained ex

actly what part of it was in payment for the

plow.—National Car <fc Locomotive Builder v.

Cyclone Steam Snow-Plow Co., (Minn.) 51 N. W.

657; Northwestern Railroader v. Same, Id. 658;

Lanward Pub. Co. v. Same, Id.

IV. Performancb.

Time of performance.

98. Where, in an unconditional contract, time

Is of the essence, failure to perform within the

time specified is a breach that is not relieved

by an offer to perform at a subsequent time, or

refusal on the part of the other party to provide

for such performance.— Cowley v. Davidson, 13

Minn. 92, (Gil. 86.)

99. Defendant agreed to transport wheat from

O. to M. within a specified time, and, in case of

his failure to transport all of such wheat within

that time, to deliver other wheat at M. of the

same quality, sufficient to make up the deficiency.

Held, that time was of tho essence of such con

tract.—Cowley v. Davidson, 13 Minn. 92, (Gil. 86.)

100. At the time of the making of an agreement

by defendants to furnish plaintiff certain curb

ing materials, they were informed of the impor

tance of an early delivery thereof to plaintiff in

order to a profitable execution of a contract he

had made; but, in view of the distance of their

quarry, and of other agreements by them to fur

nish such materials, they refused to fix any defi

nite time within which they would furnish tho

materials to plaintiff. Held, that it was their

duty to deliver the curbing in a reasonable time,

under all the circumstances.—Palmer v. Breen, 24

N. W. 332, 34 Minn. 89.

101. Plaintiff, without any previous contract

with defendant, deposited in bank a sum of money,

to be paid to him if he should on or before a cer

tain day deposit with the bank certain conveyances

of real" estate to plaintiff, and other instruments.

Held, that defendant could be entitled to receive

and retain the money only by complying, within

the time, with the terms of tho deposit of the

money.—Cannon River Manuf'rs Ass'n v. Rogers,

(Minn.) 43 N. W. 792.

42 Minn. 123.

102. Where a contract is silent as to the time of

performance, the law implies that it is to be per

formed in a reasonable time; and, if it be in writ

ing, evidence of a contemporaneous oral agree

ment is inadmissible to vary the construction to

bo thus legally implied from the writing itself.—

Liljengren Furniture & Lumber Co. v. Mead,

(Minn.) 44 N. W. 306.

43 Minn. 420.

Demand.

103. Where a party has rendered performance

of a contract impossible upon his part, a demand

of performance is not necessary to give aright

of action.—Smith v. Jordan, 13 Minn. 264, (Gil.

246.)

104. in the case of a contract for the delivery

of goods or the performance of labor, if no time

or place Is designated for the delivery or per

formance, there can be no default until after de

mand by the promisee. If time, but no place, is

named, then the promisor must request the prom

isee to designate the place, and if he allow the

time to go bv without so doing he is in default.

—Morey v. Enke. 5 Minn. 892, (Gil. 816.)

105. Plaintiff sold and delivered a horse, to be

paid for by breaking 25 acres of land during Or-

tober, 1858. Held, in an action brought there

after for breach of the contract, that no demand

upon the defendant to perform the labor before

suit brought was necessary, although the place

of performance was not designated.—Morey v.

Enke, 5 Minn. 393, (Gil. 816.)

106. A. sold to B. "all the pine timber" on certain

land, the latter to have "as long as he wishes to

cut the same, provided he pay the taxes on said

lands. " Afterwards the lands'were sold for taxes,

and struck off to the state. B. then applied for an

assignment of the right of the state, paying all

that the law required, including subsequent taxes,

and received from the county auditor a certificate,

void on its face, as an assignment. Held, that this

operated as a payment of the taxes, and that, as

there was no demand by A. for an earlier payrnou t

it avoided a forfeiture of the right to enter and
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cut the timber.—Matthews v. Mulvey, (Minn.) 87

K. W. 704.

33 Minn. 342.

Waiver.

107. Where a performance of a condition in a

contract is prevented or rendered impossible by

the party for whose benefit it is to be performed,

it is in law to be deemed performed or its per

formance waived.—Dodge v. Rogers, 9 Minn. 223,

(Gil. 209.)

108. The act relied upon to constitute waiver of

a claim for breach of warranty or contract must

have occurred after the party against whom the

waiver is asserted knew of the facts constituting

such breach.—Dodge v. Minnesota Plastic Slate

Roofing Co., 14 Minn. 49, (OIL 39.)

Sufficiency of performance.

109. Where a contract is for the construction,

for a stipulated price, of a brick wall of certain

dimensions, the erection of a wall, with a stone

pilaster at one end, extending into, and in lieu

of, some 10 inches of the wall, as contracted for,

is not such a compliance with the contract as

will entitle the builder to the stipulated price.

-Bixby r. Wilkinson, 25 Minn. 4tfl.

110. Where a contract provided for the construc

tion of a certain tunnel, with all suitable precau

tions against injury to property, a compliance

with precautions, subsequently agreed upon be

tween the parties as sufficient, would be, as to

either party, a compliance with the contract.—

St. Anthonv Falls Water-Power Co. v. Eastman,

20 Minn. 277, (Gil. 249.)

111. Where a railroad company to whom land

had been conveyed for terminal purposes, under

an agreement that it should be reconveyed if not

used in that manner in threo years, in good faith

begins the building of its road, la" s a branch track

on the land, and erects a small building thereon to

be used as a railway blacksmith shop, it sufficients

ly complies with the agreement.—Chute v. Wash-

bum, (Minn.) 46 N. W. 555.

44 Minn. 312.

112. Under a contract to serve as an actress for

a period of several months, at a stated weekly sal

ary, it is not necessary, in order to constitute a

performance of the contract for a particular week,

that the actress appear upon the stage, unless

called upon to do so.—Sterling v. Bock, (Minn.) 32

113. By an agreement made on the sale and
transfer of certain claims and securities by E. to

T., that E. might retain the same for adjustment

and collection, it was further stipulated that

nine of said claims were "expressly reserved and

excepted from laid transfer," and that they

should be transferred by K, to W., in trust for

T., for the purpose of securing to T. from the pro

Cftds thereof a certain sum. Held, that said nine

claims were not to oe retained by E. under the

first part of the contract, that a delivery of

them by E. to W. was a performance of the agree

ment in respect of ctiam on E. 's part; that W.

might employ E. as his agent to manage and col

lect the trust claims, and might put them in E.'s

hands for that purpose; and that an action byT.,

alleging failure on the part of E. to keep the

agreement in respect of such claims, couid not be

maintained against E., holding the claims and

securities merely as agent for the trustee, and

having repeatedly offered to surrender them to-

him, and bringing them into court to be disposed

of as the court should direct.—Thompson v.

Easton, 16 N. W. 542, 31 Minn. 99.

114. Uy the contract between plaintiff and de-

lenaant building and loan association he became

agent for the sale of "shares of its stock" in a cer

tain territory, his compensation being fixed at a cer

tain sum per share, which was to cover all his ex

penses as well; and he further bound himself to-

sell 500 shares at least per month. Shortly after

wards defendant changed the nature of its shares,

and issued them on a new basis, whereby they be

came less salable. Held, that this was a breach of

the contract, as it contemplated only shares of the

character defendant was issuing when the con

tract was made.—Gates v. National Building, Loan-

& Protective Union, (Minn.) 49 N. W. 233.

46 Minn. 419.

Substantial performance.

115. When a party has substantially complied

with the terms of a contract which he is to per

form to the satisfaction or approval of the other

party, whereby the property of the latter has been-

materially benefited, the improvements and bene

fits being of such a character that they must nec

essarily be appropriated and retained by the party

for whom they are made, the contractor is entitled

to recover upon his contract.—O'Dea v. City of

Winona, (Minn.) 43 N. W. 97.

41 Miun. 424.

116. Where a contractor has in good faith made"

substantial performance of the terms of a buildiug

contract, but there are some slight omissions or do-

fects which are not so essential as to defeat the ob

ject of the parties, but are readily susceptible of

being remedied so that an allowance out of the

contract price will give the other party full indem

nity, and, in substance, what he bargained for, the

contractor, in an action on the contract, may re

cover the contract price, less the damages on ac

count of the omissions or defects; ana if, in such

case, the other party wishes to claim a deduction

on account of such defects or omissions, the burden

is upon him to allege and prove his damages.—"

Leeds v. Little, (Minn.) 44 N. W. 309.

42 Minn. 414.

117. The doctrine of "substantial compliance*

with building contracts does not apply when the

omissions or departures from the contract are in

tentional, and so substantial as not to be capable

of remedy, and that an allowance out of the con

tract price would not give the owner essentially

what he contracted for. — Elliott v. Caldwell,

(Minn.) 45 N. W. 845.

48 Minn. 857.

118. In an action to recover the contract price

for drilling and sinking a well, plaintiffs testi

fied that water in sufficient quantity was not

reached UDtil at the depth of 262 feet, and was

then obtained in abundance; that it was only

requisite then to put on a screen at the bottom

and clean out the sand; that in putting it down

the screen got caught, and defendant ordered
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them to stop work. Held, that the jury were

warranted in finding a substantial compliance

with the contract.—Maddon v. Oestrich, (Minn.)

49 N. W. 30L

46 Mian. 538.

Excuse for non-performance.

119. Nothing will excuse the performance of

an express contract, which is neither unlawful

nor impossible, but the act of God, the law, or

the other party to the contract.—Stees v. Leon

ard, 20 Minn. 494, (Gil. 448;) Paine v. Sher

wood, 21 Minn. 225.

120. A party entering Into an absolute contract

Is bound by the same, and non-performance will

not be excused by inevitable accident or contin

gency, although not foreseen by or within the

control of such paity.—Cowley v. Davidson, 13

Minn. 92. (Gil. 8b.)

121. Defendants contracted to erect upon cer

tain ground a certain building according to cer

tain plans and specifications. Held, that defects

in the soil, by reason of which the building fell

before completion, would not excuse perform

ance.— Stees v. Leonard, 20 Minn. 494, (Gil. 448.)

Liability for non-performance.

122. One who voluntarily disables himself from

performing specifically his contract becomes at

once liable in damages.—Bolles v. Sachs, (Minn.)

83 N. W. 862.

87 Minn. 315.

123. Defendant contracted with plaintiff to

transport from O. and deliver at M. by a certain

date 5,000 bushels of No. 1 wheat, or, in case of

failure, to deliver at said place sufficient other No.

1 wheat to make the requisite amount. Held that,

on failure to transport, evidence of an offer to de

liver other wheat in pursuance of the contract,

conditioned upon plaintiff guarantying that he bad

the requisite amount of wheat at 0. of a character

to grade No. 1 in M., was immaterial, and tho

court properly instructed the jury that defendant

had no right to insist upon such conditions.—Cow

ley v. Davidson, 13 Minn. 92. (Gil. 86.)

124. The construction of a building in accord

ance with the plans and specifications will not re

lieve a contractor from liability where the build

ing falls before completion, and he had aereed

"to do everything necessary to erect and com

plete the building. "—Stees v. Leonard, 20 Minn.

494, (GU. 448.)

Recovery for part performance.

125. To entitle a party to recover for part per

formance of a contract, his contract remaining

open and unperformed, the circumstances must be

such that a new contract may be implied from the

conduct of tho parties to pay a compensation for

tho partial performance, and tho mere fact that

the partial performance is beneficial to a party is

not enough from which to imnly a promise to pay

for it.—Elliott v. Caldwell, (Minn.) 45 N. W. 845.

43 Minn. 357.

126. One who stipulates, for a certain sum, to

find a purchaser for a farm, is not entitled to

any compensation unless he finds a purchaser for

the whole farm.—Weber v. Clark. 24 Minn. 304.

127. In an action for the value of work doneun-

deracontract not completed by plaintiff, be testi

fied as to what it was reasonably worth to com

plete the work after he left it. Held that, if

such cost could be considered at all, it would be

such reasonable cost, not the actual cost to defend

ant of completing the work, which should be

taken into account—Tautholl v. Ness, 29 N. W.

49, 35 Minn. 370.

V. Alteration and Modification.

What constitutes—Generally.

128. Plaintiffs having made a contract to do

certain work for defendants at a specified price,

it was agreed between them that a certain part

of the contract price should be retained by de

fendants for a certain purpose. Such agreement

was repeatedly recognized, and was finally com

pletely carried out by the co-operation of the

parties. Held, that it was equivalent to an

agreement that such part of the contract price

should be regarded as paid, and operated as a

gift thereof or an abatement from the contract

price. Even if the agreement was a corrupt one,

it having been completely executed, the law

would give no affirmative aid to either party,

they being in pari delicto.—Butler v. Bohn, 17

N. W. 862, 81 Minn. 825.

129. Defendant agreed to pay plaintiffs a cer

tain sum if thev would find some one with whom

he could trade his property. After plaintiffs had

found a person with whom defendant entered in

to a contract for such exchange, plaintiffs told

defendant that they would not charge for their

services unless the trade was consummated.

Held, that this, being a mere naked promise,

did not modify the previous agreement, although

the contract between defendant and such third

party was never performed, through the fault of

the latter.—Little v. Rees, 26 N. W. 7, 34 Minn.

277.

130. Where a parol contract for work has been

partlv performed, it is competent for the parties

to reduce tho contract to writing, and when they

do so the prior parol contract is merged in it. —

CaJ>le v. Foley, (Minn.) 47 N. W. 1135.

45 Minn. 421.

Parol modification of written contract.

181. In the case of a contract not within the

statute of frauds it is competent for the parties,

at any time before breach, to verbally change or

vary tho same in any way, and the new agreement

may be established partly by the written instru

ment and partly by parol evidence of the subse

quent verbal changes incrafted upon the written

agreement.—Hewitt v. Brown, 21 Minn. 163.

Under seal.

132. A parol modification of a sealed contract

is effectual if the contract as modified has been

executed, or the party has acted upon it, so that

he cannot be placed in statu quo.—Siebert v.

Leonard, 17 Minn. 433, (Gil. 410.)

133. Parties to a written executory contract un

der seal may modify it by -iarol, if they have acted

under and executed it as modified.—McClay v.

Gluck. (Minn.) 42 N. W. 875.
41 Minn. 193.
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Consideration.

134. Where parties to a contract refuse to go

on with the same unless it is modified, and the

other party consents to the desired modification,

tnd performance is thereafter entered upon, such

agreement for modification is based on a valid

consideration. —Bryant 7. Lord, 19 Minn. 896,

(Gil 343 )

136 When the question is whether a written

agreement has been subsequently modified, the

whole of the correspondence of the parties on

the subject is admissible, even though the prom

ise contained in one letter, taken by itself, ap

pears to be without consideiation.—Bryant v.

Lcrd, 19 Minn. 396, (Gil. 342.)

VI. Actions on Contracts.

When maintainable.

136 Where, under an agreement between two

real-estate brokers to divide commissions upon a

sale, one of them received the commissions, taking

(without consulting the other) a note payable to him

self for part, and, on a demand by the other J or his

•hare, refused It, not on the ground that he had re

ceived a note, and not money, but on the ground

that the other was not entitled to such share, the

other mav bring an action for his share, without

waiting for payment of the note.—Smith v. Bar

rier, (Minn.) 33 N. W. 116.

37 Minn. 94.

137. Aecomoanying a note given for the pur

chase price of land was a written agreement that

payment should not be made until a certain

judgment should be legally determined not to be

a lien on tbc land. Suit was brought on the note

after a Judgment of an inferior court declaring

that it was not a lien, but before expiration of

the time within which an appeal might be taken

from the judgment. Held, that the agreement

contemplated a final and conclusive determina

tion of the question, and that the suit was pre

mature.—Oakes v. Rodgers, (Minn.) 49 N. W. 330

47 Minn. 38.

Who may maintain action.

138. Action for breach of contract may be main

tained by a party to the contract, though a stranger

to the consideration.—Van Eman v. Stanchfield,

10 Minn. 255, (Gil. 197.)

Demand, tender, etc.

139. In an action upon a covenant to deliver

certain articles when called for, a demand for

the articles must be averred and proved.—Snow

T. Johnson, 1 Minn. 48, (Gil. 32.)

140. In an action for breach of a covenant to

deliver *300 worth of groceries when called for,

an allegation of a demand for the amount of the

groceries in money will not admit proof of a de

mand for the groceries.—Snow v. Johnson, 1

Minn 43, (Gil. 32.)

141- Upon a contract for the payment of a cer

tain sum in goods, the goods being deliverable upon

demand, an action for a recovery in money cannot

be maintained without an allegation and proof of

a demand, or refusal to deliver the goods.—Parr v.

Johnson, (Minn.) 35 N. W. 176.
87 Minn. 457.

14*3. In such an action, in which no demand is

averred, the defendant, alleging in defense fraud

in the making of the contract, and demanding a re

scission, does not thereby lose the right to avail

himself of the fact that upon the plaintiff's case

there is no right of recovery.—Parr v. Johnson,

35 N. W. 176, 37 Minn. 457.

143. In an action by a board of education of a

school-district to enforce a contract with defend

ant to deliver lumber, at current cash value, in

payment for school bonds, it appeared that de

fendant denied that he agreed to deliver such

lumber, and challenged the board to sue him.

Held, that a demand of any specific quantity of

lumber was not necessary to authorize an action

for damages.—Board of Education Sauk Centre

V. Moore, 17 Minn. 412, (Gil. 391.)

144. Defendant agreed to transport certain wheat

for plaintiff by a certain date, plaintiff agreeing

to deliver the wheat upon reasonable notice of de

fendant's readiness to receive the same. Held, in

an action for defendant's non-performance, that

plaintiff need not show in the first instance an of

fer to deliver the wheat.—Cowley v. Davidson, 13

Minn. 92, (Gil. 86.)

Pleading—Complaint.

145. Where plaintiff in an action has fully per

formed a contract on his part, he may in hi»

complaint state his cause of action generally, as

for a balance due him upon the contract," and

need not state the terms of tho contract, and al

lege compliance with them.—Larsen v. Schmaus,

18 N. W. 273, 31 Minn. 410.

146. In an action upon a contract the portion

complained of as broken, only, need be set out,

and that may be alleged according to its leeal

effect.— Estes v. Farnham, 11 Minn. 423, (Gil.

812.)

147. A contract which has been modified may

De declared upon as modified, without reference

to its original form. — Estes v. Farnham, 11

Minn. 423, (Gil. 312.)

148. A complaint upon a written contract re

quired by law to be stamped need not allege that

it was stamped.—Smith v. Jordan, 13 Minn. 264,

(Gil. 246.)

149. A complaint alleging the sale of certain

pieces of Chippewa land scrip, of a value stated,

as a consideration for a promise to pay a certain

sum of money, when the source or origin of the

scrip does not in any mauner appear, states a

sufficient consideration for a promise. —Dole v.

Wilson, 10 Minn. 525, (Gil. 472.)

150. Where the consideration of a contract

forming the basis of a cause of action is an exec

utory agreement between the parties, such agree

ment must be pleaded and performance averred,

and such allegations are material and traversa

ble. —Becker v. Sweetzer, 15 Minn. 427, (Gil.

340.)

151. In an action for the breach of an agree

ment conditioned to be performed upon the ac

tion of 8 third party, the complaint must not on

ly aver the breach, but also the happening of the

condition upon which the performance of tho
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contract was dependent. A general averment

that defendant failed to pertorm "according to

the terms of said agreement" is insufficient.—

Wilson v. Clarke, 20 Minn. 367, (Gil. 318.)

152. Gen. 8t. Minn. 1866, c. 66, § 92, providing

that performance of conditions precedent in a con

tract may be pleaded by stating generally "that

the party duly performed all the conditions on

h,is part," does not make such general allegation

.sufficient In an action on a contract by which the

measurement of a quantity of stone to be deliv

ered under it is to be made by a third person,

and payment by defendant is to be made accord

ing to such measurement. Plaintiff must either

allege that such measurement was made, or the

facts relieving him from the necessity of so do

ing.—Johnson v. Howard, 20 Minn. 370, (Gil.

822.)

153. In an action on a promise to pay a certain

sum upon the performance of certain acts, there

being no agreement to do such acts, or any con

sideration for the promises expressed in the

agreement sued upon, an allegation in the com

plaint that the plaintiff had fully performed all

the terms and conditions of said contract to be

done and performed by him in accordance there

with, sufficiently avers the doing of acts necessa

ry to render the promise obligatory.—Andreas

v. Holcombe, 22 Minn. 339.

154. A cause of action is stated in a complaint

which sets forth a promise to pay a stated price

for a good title to certain lands, which plaintiff was

to obtain, and alleges that he procured and ten

dered a deed from the owner, who was ready to

take a less price, and that defendant, though sat

isfied with the title, refused to complete the pur

chase.—Lathrop v. O'Brien, (Minn.) 46 N. W. 147.

44 Minn. 15.

155. A complaint which sets up a contract and

alleges a breach is not demurrable for failure to

allege damages, for plaintiff is at least entitled to

nominal damages.—Cowley v. Davidson, 10 Minn.

S9:i, (Gil. 814.)

156. In an action upon a contract, the breach

thereof being sufficiently alleged, a general alle

gation of damages from the breach is sufficient

oq demurrer.—Wilson v. Clarke, 20 Minn. 8137,

(Gil. 318.)

Pleading—Answer.

157. In an action for the breach of a contract for

the performance of certain specified services at

an agreed price, when the answer admits the con

tract, the value of the services actually rendered

Is immaterial, and the allegations with, reference

thereto will be stricken from the answer.—Star-

buck v. Dunklee, 10 Minn. 168, (Gil. 136.)

158. In an action upon a contract, defendant

denied the same, except as admitted in his an

swer, and set up a contract materially different

from, and which would not support, the one al

leged in the complaint. Held, that a substantial

issue was raised as to the terms of the contract,

and, plaintiff having offered no proof to sustain

the cause of action set up in the complaint, the

same was properly dismissed.—Becker v. Sweet-

ter, 15 Minn. 427, (Gil. 346.)

159. In an action on a contract, defendant

averred that the same had been revoked, an

nulled, and modified. Held, that such defenses

were inconsistent, and defendant might properly

be compelled to elect whether he should rely on

a modification or revocation of such contract.—

Cook v. Finch, 19 Minn. 407, (Gil. 350.)

160. In an action upon a contract, matters in con

fession and avoidance, showing the contract to be

void or voidable in point of law, must be affirma

tively pleaded.—Finley v. Quirk, 9 Minn. 194, (GiL

179.)

161. When the. facts appear upon which the ille

gality of a contract depends either party may as

sert such illegality, although it was not pleaded.—

Handv v. St. Paul Globe Publishing Co., (Minn.)

42 N. W. 872.

41 Minn. 188.

162. Where a complaint on a written contract

alleges the execution thereof, a general denial in

the answer, though verified, is notadenial of the

execution under oath or affidavit, as required by

Gen. St. Minn. 1878, c. 73, § 89, which declares

that every written instrument purporting to have

been signed or executed by any person shall be

proof that it was so signed or executed, unless

the person by whom it purports to have been

signed or executed shall deny the signature or

execution by his oath or affidavit, and execution

of the contract will be deemed admitted. Cow

ing v. Peterson, 30 N. W. 461, 36 Minn. 130,

followed.—Bausman v. Credit Guarantee Co..

(Minn.) 50 N. W. 496.

47 Minn. 877.

Evidence.

163. In an action upon a contract made in an

other state, the law of the place of the contract

will, until the contrary is shown, be presumed

to be the same as that of the forum in which the

remedy is sought.—Cooper v. Reaney, 4 Minn.

528, (Gil. 418.)

164. In an action for damages for the defective

construction of a tunnel, which plaintiff had

agreed to allow defendants to drive under its

premises, evidence was admissible of the fact

that there was then, and had been for some time,

in use at that place a system of tunneling for

hydraulic purposes, through the sandstone

stratum, without lining, in order to derermine

whether the parties Intended by their contract a

tunnel through such sandstone without lining of

masonry work.—St. Anthony Falls Water-Power

Co. v. Eastman, 20 Minn. 277, (Gil. 249.)

165. In an action on a written agreement for

the sale and delivery of Chippewa half-breed

scrip, not assignable under the treaty authoriz

ing it to be issued, an agreement for the convey

ance of the land is admissible in evidence for the

purpose of showing an additional consideration,

other than that mentioned in th» agreement, but

not inconsistent therewith.—I/ole v. Wilson, 20

Minn. 856, (Gil. 808.)

166. In an action upon a contract for certain

work and labor, claimed to have been done at an

alleged contract price, defendant denied the con

tract, and averred that the work was to be paid

for at what it was reasonably worth. Held, that
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it was competent for defendant, for the purpose of

contradicting testimony as to the contract, to show

conversations tending to show an agreement for a

less price than that stated in the complaint.—

Plummer v. Mold, 14 Minn. 533, (Gil. 403.)

167. In an action upon a quantum meruit for

service rendered as an architect, defendant set

up a special contract, and payment of amount

therein agreed. On the trial plaintiff ottered

evidence to show that after the contract, but be

fore performance, the plans and character of the

work were entirely changed, and no price fixed

upon, and that services were rendered under the

new arrangement. Held sufficient to authorize

£laintiff to show the value of such services.—

[arcotte v. Beaupre, 15 Minn. 152, (Oil. 117.)

168. The abandonment of a contract for work

and labor in running a mill is sufficiently proven

by evidence that plaintiff informed defendant that

he would shut up the mill if be was not paid a

certain amount, followed the same day by a

written order from defendant to deliver the keys

to the bearer.—Heinlin v. Fish, 8 Minn. 70, (Gil.

48;) Fish v. Heinlin, 8 Minn. 540, (Gil. 483.)

169. Plaintiff entered into an agreement with N.

& H. to furnish them certain machinery, delivered

on board a steam-boat at Z., on or about May 1,

1868, for $3,400; $200 cash in hand, $2,100 to be de

posited with defendant in St. Paul; also note for

$1,100 to be approved by defendant. Defendant

wrote plaintiff, May 19th, acknowledging receipt

of the deposit, stating it was to be paid when the

"engine arrived and was set up. " Held, in an ac

tion for conversion of the deposit, that plaintiff

had a right to require the deposit before perform

ance, and to receive the same upon actual or ac

cepted performance; and as defendant was per

mitted to show (if he desired) that the machine

had not arrived and been set up when demand was

made, he was not prejudiced by the exclusion of

evidence tending to show that it was shipped by

rail and not by boat, and that the purchasers were

delayed in getting portions of the machinery.—

Blandy v. Raguet, 14 Minn. 491, (Gil. 308.)

170. In an action for defendant's failure to cut

plaintiff's wheat at the time agreed, thero being

evidence to show that defendant know the wheat

would be ripe at that time, wben he made the

contract, it was competent to show how much

less the grain yielded by reason that it was not

cut at the time agreed upon. —Baldwin v. Blanch-

ard, 15 Minn. 4o9. (Oil. 403.)

171. Plaintiff sold defendants the pine stumpage

on certain land at a certain price per 1,000 feet, ac

cording to the surveyor general's scale; the title

to the logs cut to remain in plaintiff until toe pur

chase price and a certain indebtedness should be

paid. Afterwards defendants authorized plaintiff

tc sell for them the logs cut under the contract,

retaining the amount due him, and remitting to

them the balance. Plaintiff sold the logs, and ren

dered defendants an account, crediting them with

410,000 feet by an official scale. Thereafter he sued

them for a balance due him, alleging that the logs,

wben scaled by the surveyor general, showed only

240,000 feet, and that he was paid that amount only

by the person to whom he sold them. On the trial

defendants introduced the statement of plaintiff

showing the amount to be 410,000 feet, and his dec

larations to the same effect. Plaintiff admitted

the statement and declarations, but stated that

they were made under a mistake, and testified that

there were only 240,000 feet, and that he was only

paid for that amount. Defendants introduced no

other evidence to contradict him. Held, that a

judgment for defendants was not warranted by the

evidence.—Elmier v. Brant, (Minn.) 51 N. W. 284.

Instructions.

172. In an action to recover damages for de

fendant's failure to cut plaintiff's wheat as

agreed, the court instructed the jury that defend

ant would be liable, in case of neglect to per

form his contract, for damages occasioned there

by, whether from shelling by handling, or by a

storm occurring after the agreement. Held,

that this did not ignore the distinction between

ordinary and extraordinary storms, and referred

to the former, and that, if the loss hod occurred

from an extraordinary storm, defendant should

have asked for more explicit instructions.—Bald

win v. Blanchard, 15 Minn. 4S9, (Gil. 403.)

Province of court and of jury.

173. It is the province of the court, and not the

jury, to construe and interpret the language of

written contracts, and they should be construed on

inspection only, unless there are terms of art or

other unusual language made use of, requiring ex

planation bv extrinsic evidence. —Von Eman v.

Stanchfleld, 8 Minn. 518, (Gil. 4ti0.)

174. The construction of a contract is for the

courtto determine; whetherithas been performed,

is a question for the jury.—Dodge v. Rogers, 9

Minn. 223, (Gil. 209.)

175. Upon an Issue as to what a certain bargain

was, the effect of what the parties did is as

much a question of fact for the jury as what they

said, on the occasion. —Egan v. Faendel, 19 Minn.

231, (Gil. 191.)

176. Plaintiff alleged that defendant agreed to

furnish him all the ice he might want or require

for his business during the year. Plaintiff testi

fied that he asked defendant how much he would

charge him for ice for his business, and that "I

showed him two boxes. He looked at his books,

and found the ice supplied the season before was

thirty-eight dollars, and he then said,' I'll let you

have what you want to use in your business for

forty dollars.'" Held, that it was a question for

the jury what the bargain was, and that the show

ing the boxes would not render a verdict that It

was to furnish all the ice plaintiff should require

palpably against the weight of evidence.—Egan

v. Faendel, 19 Minn. 231, (Gil. 191.)

177. Under a contract for the construction ol

a tunnel, to be constructed with all suitable pre

cautions to prevent injury to property, the ques

tion of the kind of tunnel intended by the par

ties is a mixed question of law and fact, in an

action for failure to take Buch precautions; the

question as to what facts were to be considered

as to the sufficiency of the precautions being one

of law for the court, and the question of the ex

istence of such facts being one for the sole con

sideration of the jury.—St. Anthonv Falls Water -

Power Co. v. Eastman, 20 Minn. 2*77, (Gil. 249.)
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Becovery.

ITS. Where plaintiff declares upon an express

contract to build a house, and asks to have it re

formed and enforced, and it is found that he is

not entitled to the reformation, and that he has

not performed the contract, and that defendant

has not accepted the house as a performance, he

cannot in the same action recover as upon an im-

glied contract for work and labor done.—Elliott v.

aldwell, (Minn.) 45 N. W. 845.

43 Minn. 357.

179. In an act ion by the assignee of a written con

tract for cementing a cellar for a stated sum, it

was admitted that the contract was not fully com

pleted because of defendant's refusal to allow the

work to be finished. There was no averment in

the pleadings under which plaintiff could show the

difference between the contract price and what it

would have cost the contractor to have performed

the contract, together with such sums as had been

expended by the contractor for materials, prior to

defendant's refusal to allow it to proceed ; and the

trial court made no finding on the amount of dam

ages suffered by the contractor, by reason of de

fendant's conduct Held, that the findings were

insufficient, and a judgment based on such find

ings could not be sustained.—Dunn v. Barton,

(Minn.) 42 N. W. 289.

40 Minn. 415.

CONTRIBUTION.

Between sureties, see Principal and Surety, 80, 81.

Between joint judgment debtors.

1. Under (Jen. St. Minn. 1878, c. 66, § 330, where

one of several debtors, against whom there is a

joint judgment, pays more than his proportion,

and files notice of his payment and claim to contri

bution, he is ipso facto subrogated to the right of

the judgment creditor in the judgmont, and may

issue execution thereon to enforce contribution

from the other judgment debtors.—Ankeny v.

Moffett, 33 N. W. 320, 37 Minn. 109.

2. To entitle a person to the rights of contribu

tion and subrogation under this statute, it is not

necessary that his property should have been lev-

led upon before he paid the judgment.—Ankeuy

v. Moffett, 33 N. W. 320, 37 Minn. 109.

8. A. person is not deprived of contribution from

another, also originally liable, where the ground

of their liability is simply negligence on the part

of each in carrying on some lawful business.—

Ankeny v. Moffett, (Minn.) 33 N. W.

37 Minn. 109.

4. The rule that there can be no contribution

among wrong-doers applies only where the person

seeking the contribution must be presumed to

have known that he was doing an illegal act.—

Ankeny r. Moffett, 33 N. W. 320, 37 Minn. 109.

Contributory Negligence.

Bee Carriers, 39, 115-126; Horse and Street Rail

roads, 9, 10; Master and Servant, 112-184; Mu

nicipal Corporations, 1S1-183; Negliqencv, 51-

75; Railroad Companies, 155, 156, 166, 182-203,

218-229, 2H9-276, 304-306.

CONVERSION OP PERSONAL

PROPERTY.

By agent, see Principal and Agent, 63, 96.

tenant in common, see Tenancy in Common

and Joint Tenancy, 9-11.

Counterclaims, see Counterclaim and Set-Off,

13-15.

Pleading value of property, see Pleading, 53.

What constitutes wrongful conversion.

1. Conversion may be inferred from the tak

ing of property, and neglect to return it. as well

as from sales thereof.— Stickney v. Smith, 5

Minn. 486, (Gil. 3U0.)

2. An action for conversion will not lie for

the taking or disposal of property by consent of

the owner. — Freeman v. Etter, 21 Minn. 2;

Tousley v. Board of Education. 40 N. W. 509,

39 Minn. 419; Griffin v. Bristle, 40 N. W. 523,

39 Minn. 45G.

3. Wk<*re a party comes into possession of a

quantity of logs, and disposes of them in pursu

ance of tho terms of an agreement with the

owner, he is not liable for a conversion.—Chase

v. Blaisdell. 4 Minn. 90, (Gil. 60.)

4. In an action for the conversion of goods

(he evidence was contradictory as to whether or

not the conversion was with plaintiff's consent.

Held, that an instruction that if the jury found

that defendant took and carried away tho prop

erty, and converted It to his own use, they must

find for the plaintiff, without regard to any

agreement or understanding had between the par

ties concerning the taking of the property by tu.«

defendant, was erroneous. —Freeman v. Etter, 21

Mum. 2.

5. A vendor of personal property, reserving

to himself the right to take possession of the

property on deeming himself insecure, does not,

by taking possession, make himself liable for

conversion.—McClelland v. Nichols, 24 Minn. 176.

6. Where a commission merchant to whom

wheat has been consigned to hold and sell whem

directed, and to account for the proceeds, wrong

fully refuses to sell or to account when required

to do so by the consignor, he is liable as for a

conversion.—Coleman v. O'Neil, 1 N. W. 846,

26 Minn. 123.

7. Where it appears that an officer levied

an attachment on certain piles of wood, marking

the piles levied on and leaving them in the cus

tody of a third person for him, there is such an

exercise of dominion exercised by the officer

over the wood as excludes tho rightful owner

therefrom, and constitutes a conversion.—Mohn

v. Barton, 8 N. W. 705, 27 Minn. 530.

8. Where property of such bulky character as

to be incapable of immediate manual delivery is

assumed to be sold bv au officer under execution,

against the protest of the owner, as the property

of the execution debtor, and the purchaser is left

to take possession for himself, the owner may ao-

quiesce in the sale, and sue the officer as for a con

version.—Hassfeldt v. Dill, 10 N. W. 781, 28 1

409.
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9. Evilencc that logs bearing plaintiff's

marks, mingled with defendant's logs in the pri

vate mill-boom of the latter, were sawed by de

fendant into lumber with his own logs, is suffi

cient evidence of a conversion thereof by defend

ant.—Clark v. C. N. Nelson Lumber Co.. 25 N.

W. 628, 34 Minn. 289.

Who may sue.

10. In trover by a mortgagee of chattels against

a purchaser without actual notice, it is not mate

rial that the mortgage covers other property not

shown to have come to the possession of the mort

gagee, or to be within his reach.—Close v. Hodges,

(Minn.) 40 N. W. 335.

44 Minn. 204.

11. On condition broken, the mortgagee of chat

tels may sue in trover one who has purchased from

the mortgagor, and refuses to deliver on demand.

—Close v. Hodges, (Minn.) 46 N. W. 335.

44 Minn. 204.

12. Where, at the time that a cause of action

for conversion accrues, dp^tndant has control of

the property, the fact that hn did not have such

control or possession at the time the action was

commenced is immaterial.—Morish v. Mountain,

22 Minn. 564.

Who liable.

13. A warehouseman, without the consent of

the owners of wheat deposited with him for stor

age, shipped it to C, taking bills of lading in

which a certain bank was named as consignee,

and induced the bank to discount hisdrafton the

persons in C. for whom the wheat was destined,

delivering to it the bills of lading as security.

The bank indorsed the bills of lading in blank,

and forwarded them, with the drafts, to its cor

respondent in C. ; and the latter, on payment of

the drafts, delivered the bills of lading to the

drawee. Held, that the bank, having hud no

knowledge that the warehouseman was wrong

fully disposing of property of others, was not lia

ble to the owners of the wheat as for conversion

thereof.—Leuthold v. Fairchild, 27 N. W. 503, 28

H. W. 218, 35 Minn. 99.

Demand.

14. Where there has been actual conversion of

property, a demand tberefor before suit is not

necessary. — Kronschnable v. Knoblauch, 21

Minn. «i-

15. Where an actual conversion of personal

property by defendant is shown, it is immaterial

whether a demand made by plaintiff before bring

ing suit was good or not. —Kenrick v. Rogers, 4

N. W. 46, 26 Minn. 344.

Pleading—Complaint.

16 Under a complaint for the conversion of

personalty, alleging ownership and right to im

mediate possession, plaintiff may show a pur

chase from a former owner, who had pledged

the same, and his redemption by tendering to

the defendant, the pledgee, the amount secured

by the pledge,—Jones v. Rahilly, 16 Minn. 320,

(Gil. 2S3.)

17. The complaint averred plaintiff's owner

ship and right of immediate possession to certain

V.lM.DIG.—12

personal property, its value, defendant's posses

sion, demand by plaintiff, and defendant's re- 1

fusal to deliver up the same, to plaintiff's damage

in the sum of 11,000. Held a sufficient statement

of a cause of action for tUa conversion of the

property.—Jones v. Rahilly, 16 Minn. 320, (Gil.

283.)

18. A complaint alleged that certain persons

entered upon plaintiff's lands and cut and re

moved his timber tterefrom without his consent,

and drove the log3 into the boom of defendants,

wao converted them to their own use, and averred

the value of the logs, and demanded judgment

therefor. Held that, the action being in tort,

it was unnecessary to join the actual trespassers

as defendants, and a demurrer on that ground,

and for want of facts constituting a cause of ac

tion, was properly stricken out as frivolous.—

Hurlburt v. Sohulenburg, 17 Minn. 22, (Gil. 5.)

19. Where a complaint to recover the value of

excess of wheat delivered by an elevator com

pany to a depositor alleges that the same was de

livered in the course of dealing, according to

which defendants would have known if they

were receiving more than they were entitled to,

and that they converted the excess to their own

use, and alleges a demand and refusal, it states

a good cause of action. —St. Paul & S. C. R. Co.

v. Gardner, 19 Minn. 132, (Gil. 99.)

20. Where a complaint discloses facts show

ing a good cause of action for conversion of per

sonal property, plaintiff may recover therefor,

though the relief asked for may be for its posses

sion, or value thereof, in case a delivery cannot

be had, which is appropriate for an action of

claim and delivery; as, under Gen. St. 1866, c.

06, § 246, plaintiff is entitled to any relief con

sistent with the case made by the complaint and

embraced within the issue.—Washburn v. Men-

denhall, 21 Minn. 332; Morish v. Mountain, 22

Minn. 564.

21. A complaint alleged that one W. gave

plaintiff a chattel mortgage to secure a note; that

the mortgage provided that if the mortgagor

made any attempt to dispose of the mortgaged

property, or if the mortgagee should at any time

deem himself insecure, it should be lawful for

him to take the said property wherever it might

be found, and hold, sell, or dispose of the same:

that the mortgagor, with tho intent to defraud,

plaintiff, sold the mortgaged property to defend

ant, who purchased with notice of the mortgage;

that by reason of the sale plaintiff deemed him

self insecure ; that before the commencement of

the action, plaintiff demanded the property of

defendant, who refused to deliver the same, and

converted it to his own use ; and that no part of

tho note has been paid. Held, that the complaint

stated a cause of action as for trover.—Jorgensen

v. Tait, 4 N. W. 44, 26 Minn. 327.

22. A complaint for conversion, which al

leges plaintiff's ownership of the property in the

present tense, and not at the time of the conver

sion, is insufficient; but tho defect is waived by

trying tha case without taking objection to evi

dence of plaintiff's ownership before and at the

time of the conversion.—Smith v. Force, 16 N.

W. 704, 31 Minn. 119.
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, 23. In an action for the conversion of logs plain

tiff alleged that to effect a payment of money al

ready loaned and a debt owing he took an assign

ment of the logs, and that he then and thereby be

came, and ever since has continued to be, the own

er of the logs. Held that, plaintiff having at

tempted to set out the particular facts by which

ho became owner of the logs, the complaint was

insufficient, as not showing to whom the money

was loaned or the debt owing, or that the party

from whom the assignment was taken had any In

terest in the logs.—First Nat. Bank v. St. Croix

Boom Co., (Minn.) 42 N. W. 881.

41 Minn. 141.

24. In an action for wrongful conversion it is

not necessary to plead the specific acts constitut

ing the alleged conversion.—First Nat. Bank v. St.

Croix Boom Co., (Minn.) 42 N. W. 861.
41 Minn. 141.

25. A general allegation that defendant has

wrongfully converted the property is sufficient.—

First Nat. Bank v. St. Croix Boom Co., (Minn.) 42

N. W. 861.
41 Minn. 141.

26. Where a complaint states facts constituting

a cause of action for conversion, a recovery may

be had, though the relief asked for is in the form

of an action of claim and delivery.—Howard v.

Barton, 9 N. W. 5K4, 28 Minn. 116.

Pleading—Answer.

27. In an action for conversion the answer

alleged that the property belonged to a third

person, and was taken on attachment against

him. On the trial defendant offered to show

that such third person, who had transferred to

plaintiff, could not make such transfer, because

the property belonged to him and a partner.

Held inadmissible, on the ground of variance,

and that the partner was the only one that could

object to the transfer.—Derby v. Gallup, 5 Minn.

119, (Gil. 85.)

28. An answer In an action for conversion of

personal property aenied the taking generally,

and also admitted the taking under legal process.

Held, that the inconsistent allegation should be

taken strongly against the pleader, and favorably

to his adversary, and that the effect of the an-

S.ver was to admit the taking.—Derby v. Gallup,

5 Minn. 119, (Gil. 85.)

29. Justification and denial of possession ol

plaintiff cannot bo pleaded as defenses in an ac

tion for conversion.—Derby v. Gallup, 5 Minn.

119, (Gil. 85;) Zimmerman v. Lamb, 7 Minn.

421, (Gil. 336.)

30. In an action to recover for money alleged

to have been converted, an allegation in the an

swer that the money had been paid to plaintiff is

not inconsistent with a general denial of the al

legations in the complaint showing plaintiff's right

to receive the monov.—First Nat. Bank v. Lincoln,

30 N. W. 449, 36 Minn. 132.

31. Defendant, in an action for conversion,

may show, under a general denial of plaintiff's

title, that a tender to him by plaintiff of an

amount claimed to be the amount which the prop

erty was pledged to secure was insufficient to

discharge the lien, and the lien need not Iks

pleaded.— Jones v. Kahilly, 16 Minn. 320, (Gil.

283.)

82. The complaint alleging title in plaintiff, de

fendant may, under a denial of plaintiff's title, and

it appearing that plaintiff claims through a sale by

defendant, show fraud to avoid the sale, and his

rescission of it.—Johnson v. Oswald, (Minn.) 38

N. W. G30.
3S Minn. 550.

S3. In an action for conversion, defendant

may, under a general denial of each and every

allegation in thj complaint, show a right of pos

session in himself at the time of the alleged con

version.—McClelland v. Nichols, 24 Minn. 176.

34. A complaint alleged that defendants, in

the year 1872, "wrongfully took, carried away,

and converted to their own use a large number

of railroad cross -ties, to-wit, 26, 000 and more ties,

and which were lying and being near the line of

the Northern Pacific Railroad. " The answer de

nied "that in 1872, or at any other time, said firm

[defendants] wrongfully, or otherwise, took or

carried away or converted to their own use a

large numter of cross-ties, to-wit, 26,000, or any

other number, the property of said plaintiff, as

alleged in the complaint, or otherwise. " Held,

that the answer denied plaintiff's ownership, as

well us the taking and converting by defendants.

—Chandler v. Da Graff, 6 N. W. 611, 37 Minn.

208.

85. The complaint in an action of trover alleged

that defendants wrongfully took and carried away

certain property owned by plaintiff. The joint an

swer of both defendants denied that defendants,

"or either of them, took and carried away said

[property] from the possession of said " plaintiff,

and alleged that defendant H. was a constable, and

took the property from the possession of one L. by

virtue of an attachment against L. in a suit in

which defendant B. was plaintiff, and that H.

afterwards sold the property under an execution

issued in such suit. Held, that the answer did not

contain a sufficient denial of a taking by defend

ant B. to require proof thereof.—Lampsen v.

Brander, 11 N. W. 94, 28 Minn. 526.

86. In an action for the conversion of timber un

lawfully cut and removed from the land of plain

tiff by one B., and sold to defendant, it is not nec

essary to allege in the answer that B. was not a

willful trespasser, in order to render admissible

evidence of that fact.—Hoxsio v. Empire Lumber

Co., (Minn.) 43 N. W. 476.

41 Minn. 548.

Evidence.

87. Two things are necessary to maintain an

action in the nature of an action of trover, viz.,

property, genoral or special, in the plaintiff,

and a wrongful conversion by the defendant.—

Vanderburgh v. Bassett, 4 Minn. 242, (Gil. 171.)

38. Where defendant. In an action of conver

sion, justifies the taking from plaintiff's posses

sion by legal process on the ground that the sale

to plaintiff was fraudulent as to creditors, the

burden of proving the fraud is upon him.—Derby

v. Gallup, 5 Miun. 119, (Gil. 85.)
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39. In an action for conversion of certain

poods taken under execution, it appeared that at

the time of the taking by the sheriff the goods

were called off, and a memorandum made of the

several articles, and their cost in New York.

Held, that testimony of a witness, who had no

knowledge of the number of the articles, except

as called off, or whether they were called off cor

rectly, or no knowledge as to their cost in New

York, was inadmissible as to the value of the

goods stated in the memorandum, and that the

testimony of one who had nothing to do with the

making of the memorandum, but knew the cost

of the goods in New York, and believed the mem

orandum to be correct, was likewise inadmissi

ble.—Stickney T. Bronson, 5 Minn. 215, (Gil.

ira.)

40. In an action for the conversion of a number

of watches, evidence of their average value is ad

missible.—Illingworth v. Greenleaf, 11 Minn. 235,

(GiL 154.)

41. In an action for conversion, evidence that

a third party had some interest in the property

is not available: no question of defect of parties

being raised by the pleadings.—Beebe v. Wilkin

son, 16 N. W. 450, 30 Minn. 548.

42. In an action for the wrongful taking

of a chattel, defendant justified under a chat

tel mortgage, in the conditions of which plain

tiff bad made default. Plaintiff claimed that

the debt which was evidenced -by a note had

been satisfied by a part payment in cash,

and the giving of a new note for the balance,

and that the mortgage had thereby been dis

charged before defendant took the property;

but.it did not appear that the new note had been

taken in full payment of the debt. Held, that

evidence that the new note was paid after com

mencement cf the action was inadmissible.—

Hanson v. Tarbox, (Minn.) 50 N. W. 474.

47 Minn. 433.

Damages.

43. In an action for the wrongful taking and

conversion of goods, where exemplary damages

are not claimed, the measure of damages is the

value of the goods, with interest from the time

of the taking. —Derby v. Gallup, 5 Minn. 119,

(Gil. 85:) Zimmerman v. Lamb, 7 Minn. 421,

(GiL 330.)

44. Exemplary damages cannot be awarded

against defendant in an action for the conversion

of chattels claimed by him in good faith under a

bill of sale.—Jones v. llahilly, 16 Minn. 3:20, (Gil.

2S3.)

45. "Where a party In possession of property

disposes of the same by agreement with the

owner, bis liability, on failuro to account for

the proceeds, is not the value of the property,

bat Uie value or amount of such proceeds.—

Chase v. Blaisdell, 4 Minn. 90, (Gil. 80.)

46. The rule of damages for conversion Is not

what the goods were worth to the plaintiff, but

their market value at the time defendant took

them.—Beebe v. Wilkinson, 16 N. W. 450, 30

Minn. 54S.

47. Gen. St. Minn. 1878, c. 66, jj$ 269, 270

making liable for treble damages " whoever shall

carry oft, use. or destroy any wood, timber, lum

ber, hay, grass, or other personal property of

another person, without lawful authority, " being

highly penal, should be confined to things

ejusdem generis with those enumerated,—that is,

such as are produced by and grown upon land;

and has no application to the conversion ot live

stock.—Borg v. Baldwin, 18 N. W. 821, 31 Minn.

541.

48. Where the conversion of part of an article

does not leave the residue wholly valueless, though

it may be of no value for the purpose for which it

was intended after the conversion of such part,

the measure of damages is the difference between

the value of the article entire and the value of the

part remaining after such conversion.—Walker v.

Johnson, 9 N. W. 632, 28 Minn. 147.

49. In an action for the conversion of a note, the

measure of damages, in the absence of other evi

dence, is the amount appearing to be due on the

note, with interest.—Hersey v. Walsh, (Minn.) 33

N. W. 613.
38 Minn. 521.

50. In an action for the conversion of a promis

sory note, defendant cannot complain because

damages were assessed against him in the

amount he received for the same, it being less

than the amount due thereon; the prima facie

measure of damages in such cases being the

amount due.—Nininger v. Banning, 7 Mi in. 274,

(Gil. 210.)

Dist incrtiishcil in City ot Winona v. Construction Co., 11

N. W. TJH. 28 Minn. 77.

Conveyances.

See Asuifjnment; Chattel Mortgages; Deed;

Fraudulent Conveyances; Mortgages; Sale;

Vendor and Purchaser.

Between husband and wife. Bee Husband and

Wife, 65-69.

Disaffirmance of conveyance by infant, see In

fancy, 16-21.

Of homestead, see Homestead, 63-83.

Indian half breed lands, see Public Lands,

104-108.

lands entered under town-site act, see Public

LandH, 39, 40.

married woman's separate property, see Hus

band and Wife, 3S-4S.

rights acquired by pre-emption or homestead

entry, see Public Lands, 136-146.

water-rights, see Riparian Rights, 3; Waters

and Water-Courses, 1-4.

Requirements of statute of frauds, see Frauds,

Statute of, 47-50.

COPYRIGHT.

Nature of the right.

1. An author has not, in Minnesota, any com

mon-law copyright in a published, work. His

rights, if any, must depend upon some act of con

gress.—Banker v. Caldwell, 3 Minn. 94, (Gil.

46.)

What may be subject of copyright.

2. It seems that abstract books and books of

Indexes containing abstracts of title to lands.
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with the incumbrances and Hens upon said

lands, condensed and prepared Irom public rec

ords, may be subjects of copyright.—Banker v.

Caldwell, S Minn. 94, (Gil. 40.)

CORPORATIONS.

L Incorporation and Powers, 1-20.

II. Corporate Existence, 31-80.

III. Officers and Agents, 31-54.

IV. Contracts, 55-68.

V. Actions. 69-85.

VI. Stock, S6-115.

VII. Members and Stockholders, 116-168.

a. Rights in General, 116-180.

b. Liability f<rr Corporate Debts, 181-168.

VIII. Dissolution, 169-171.

IX. Foreign Corporations, 172-177.

See, also, Bank* and Banking; Benevolent So

cieties; Building and Loan Associations; Car

riers; Horse ana Street Railroads; Insurance;

Municipal Corporations; Railroad Compa

nies; Religious Societies; Telegraph Com

panies; Teleplwne Companies; Water Com

panies.

Assignment under insolvent law, see Insolvency,

24-27.

Creation by special act, see Constitutional Law,

61-68.

Ferry franchise, see Ferry, 8.

Limitation of actions to enforce liability of stock

holders, see Limitation of Actions, 82.

Questioning corporate existence, see Quo War

ranto, 8-6.

Records as evidence, see Evidence, 287, 238.

Release of stockholders in insolvency proceedings,

see Insolvency, 111, 112.

Sales by receiver, see Receivers, 9.

Service of summons, see Summons, 19, 20, 86, 87.

in garnishment, see Garnishment, 32, 83.

Venue of actions against, see Venue in Civil

Cases, 4.

L, Incorporation and Powers.

Purposes of incorporation.

1. Gen. St. Minn. 1S66, c. 84, § 45, as amended

by Laws 1873, c. 13, authorized, under the expres

sion "or other lawful business, " the formation of

corporations for carrying on any kind of lawful

business, for pecuniary profit, not elsewhere spe

cially provided for, although not of the same kind

as any of those previously enumerated in the sec

tion referred to.—Brown v. Corbin, 42 N. W. 481,

40 Minn. 508.

2. No corporation can be organized under Gen.

Laws Minn. 1873, 0.11, (Gen. St. 1878, c. 84, !$ 120-

143,) except for an exclusively manufacturing or

mechanical business. If the purpose for which a

corporation is formed, as stated in its articles of

association, is to carry on a manufacturing or me

chanical business, and to purchase the stock and

evidences of indebtedness of an insolvent corpora

tion, it will belong to the class of corporations au

thorized to be formed under Gen. St. c. 34, tit. 2,

(sections 109-119,) for the purposes of carrying on

any lawful business, although the articles recite

that it is formed under the act of 1SV3.— State v.

Minnesota Thresher Manuf'g Co., (Mian.) 41 N.

W. 10a).

40 Minn. 213.

3. A savings bank, formed for the pecuniary

benefit of its members, is not a "benevolent" or

"charitable" societv, within the meaning of

those words in Pub. St. Minn. c. 17, M 56, 57,

authorizing the incorporation of benevolent and

charitable societies.—Hheren v. Mendenhall. 23

Minn. 98.

Acceptance of charter.

4. Certain members of an unincorporated asso

ciation applied to the legislature to incorporate it.

An act was passed granting such parties and their

associates corporate powers, and declaring them a

body corporate. Held, that the subsequent enter

ing of this association into a transaction, the valid

ity of which could bo supported only upon the hy

pothesis that the charter so granted had been

accepted, justified a finding of acceptance, and

sustained a conclusion of law that such association

became a corporation. Behry, J., dissenting

St. Paul Div. No. 1, Sons of Temperance, v. Brown,

11 Minn. 356, (GiL 254.)

Articles and certificates.

5. Articles signed by only two persons are not

good as original articles of incorporation, under

Laws Minn. 1885, c. 184, requiring such articles to

be signed by nine persons.—State v. Critchett,

(Minn.) 32 if. W. 787.

87 Minn. 18.

6. The failure to file the verified certificate pro

vided for in Gen. St. Minn. 1878, c. 34, §§ 128, 137,

does not affect the lawful character of the corpo

rations referred to in those sections.—In re Sha&o-

pee Iron & Brass Works v. Cole, (Minn.) 33 N. W.

219.

87 Minn. 91.

Amendment of charter—Acceptance of

amendment.

7. A corporation was chartered by the name

of the "Mississippi & Rum Kiver Boom Com

pany. " In an act amendatory of its charter it was

described as the "Mississippi River Boom Com

pany. " Held, in view of the clear intent of the

legislature, and of Sp. Laws 1S68, c. 120, substi

tuting the correct name of defendant, the vari

ance was immaterial. —Cotton v. Mississippi &

R. R. Boom Co., 22 Minn. 372.

8. An acceptance of an amendment to the

charter of a private corporation, where there is

no provision in such amendment as to its accept

ance, may be shown by any corporate acts, the

exercise of which necessarily implies a valid ac

ceptance of such amendment.—State v. Sibley,

25 Minn. 387.

9. An amendment by the legislature of the

chartor of a corporation, increasing the number

of directors from five to nine, is not a funda

mental alteration, and may therefore be effectu

ally accepted by a majority ot the stockholders.

—Mower v. Staples, 20 N. W. 225, 32 Minn. 284.

10. Acts of a corporation, to amount to an

adoption or acceptance of legislation affecting its

charter, must clearly appear to have been done
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in pursuance and recognition thereof. —Missis

sippi & R. R. Boom Co. v. Prince, 24 N. W. 861,

34 Minn. 79.

Forfeiture of charter.

11 It is a tacit condition, implied in the charter

of every private corporation, that the government

may resume its franchises for misuser or non-

user —State v. Minnesota Cent. Ry. Co., 30 N. W.

816. 36 Minn. 246.

Reincorporation.

Iz. Laws Minn. 1885, c. 184, $ 11, authorizing the

reincorporation of "any existing corporation, as

sociation, or society, * * » incorporated under

the laws of this state, " held applicable to associa

tions whose attempted incorporation under prior

statutes had been unauthorized and ineffectual.—

State v Steele, (Minn.) 34 N. W. 903.

37 Minn. 42$.

13 A majority of the directors of such an associ

ation having performed the acts prescribed in that

statute, for the purpose of effecting a reincorpora

tion, and the association having thereafter acted as

a corporation, it will bo presumed, upon proceed

ings of quo warranto on the part of the state to

lest the question of a corporate existence, that
such action of the directors was authorized by the

KthiT members of the association.—State v.

Stet le, 34 N. W. SXKJ, 37 Minn. 428.

14. Bp. Laws Minn. 1862, c. 19, "granted, trans

ferred, and continued " to certain persons named,

and also designated by the name and style of the

'Winona & St. Peter Railroad Company, " "all the

rights, benefits, privileges, property, franchises,

and interests" of the Transit Railroad Company,

which had been previously acquired by the

stat<;. Ht lil, that the act did not revive the Tran

sit Railroad Company, but transferred its fran

chises, etc., to the Winona & St. Peter Railroad

Companv.—Huff v. Winona & St. P. R Co., 11

Minn. ISO, (OIL 114;) Hilbert, v. Same, 11 Minn.

246, (GiL 163.)

15. Under Laws Minn. 1862, c. 17, transferring

to certain persons therein named the property,

rights, franchises, etc., acquired by the state in

the Minneapolis & Cedar Valley Railroad Com

pany, such company is not revived and the cor

poration organized by such grantees is not iden

tical with the Minneapolis & Cedar Valley Rail

road Company, nor liable for its debts.—Fitz

y. Minnesota Cent. Ry. Co., 11 Minn. 414, (Gil.

•04.)

Corporate powers.

lf$. A corporation created under a statute has

no other powers than those conferred by the stat

ute. Powers not conferred are deemed to be de

nied.—Rochester Ins. Co. v. Martin, 13 Minn. 59,

(UiL 54.)

17. Act Minn. Oct. 20, 1849, (Laws 1849. c. 44,)

Incorporated the Minnesota Historical Society;

declaring that certain persons namod "and their

associates" should bo und constitute a body cor

porate, and provided that "they and their suc

cessors" should be capable to enjoy all privileges

and franchises incident to a corporation. Held,

that as one of its incidental powers the corpora

tion has the right to admit new members.—State

v. Sibley, 25 Minn. 387.

18. The corporate powers conferred by such

charter were vested in the corporation, and the

right to exercise them was vested in the whole

body of its members, and not alone in the origi

nal grantees and their successors.—State v. Sib

ley. 25 Minn. 3i7.

By-laws.

19. Where the articles of a corporation provide

for the management of its business by a board of

directors, and for meetings of that board, but do

not provide for meetings of the corporation, and

the first by-laws were adopted by the directors,

the latter have power to amend the by-laws.—

Heintzelman v. Druids' Relief Ass'n, (Minn.) 3d

N. W. 100.

38 Minn. 138.

20. A corporation organized for the business

of "buying, selling, and dealing in" all kinds of

fuel, etc., and to do any and all things that may

legally be done to promote the interest of ihe cor

poration and its stockholders, the capital stock

of which is held by various dealers in fuel, has

no power under its articles of incorporation to

make by-laws Axing a price for fuel, and prohib

iting its stockholders in theirindividual business

from having more than one office, or selling below

the price Uxed.—Kolff v. St. Paul Fuel Exchange,

(Minn.) 50 N. W. 1036.

II. Corporate Existence.

Evidence.

21. A continued use and exorcise of corporate

franchises by persons claiming to be directors

and officers of such corporation, without objec

tion, is evidence of the continued existtnee of

such corporation, and that such persons were

directors and officers.— St. Paul F. & M. Ins. Co.

v. Allis, 24 Minn. 75.

22. An admission that a corporation is legally

organized raises a prima facie presumption that

it has acted within its corporate power; and the

question whether its acts are ultra vires is the con

cern of the state, not of a private person not a

stockholder. — Baker v. Northwestern Guaranty

Loan Co., 30 N. W. 464, 36 Minn. 185.

23. An averment in an indictment for the lar

ceny of warehouse receipts issued by a railroad

company, which alleges that the company was "a

corporation in the state of Minnesota, duly es

tablished and organized under and by virtue of

the laws thereof, " is a sufficient avermont of the

corporate existence of the company, without al

leging whether it was incorporated under the

general laws or a private statute. —State v.

LoomU, 8 N. W. 758. 27 Minn. 521.

Estoppel to deny.

24. Where defendant holds itself out to be a

corporation, and contracts with plaintiff as such,

in an action by plaintiff, it is chargeable as a cor

poration.—Scheufler v. Grand Lodge A. O. U. W.,

(Minn.) 47 N. W. 71)9.

45 Minn. 256.

25. Where defendant has assumed to make the

contract on which the action is brought by the
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name by which it is sued, it is immaterial, so

far as plaintiff's right to recover is concerned,

whether it is a corporation or a mere voluntary

association.—PeriDe v. Grand Lodge A. O. U.

W., (Minn.) 50 N. W. lt'22.

26. In an action by a corporation to enforce a

contract, an allegation of the answer denying

plaintiff's corporate character is immaterial.—St.

Paul Land Co. v. Dayton, (Minn.) 40 N. W. 66.

89 Minn. 315.

27. The defendant recognized and contracted

with the plaintiff as a corporation. Held, that

he is estopped to deny its corporate character so

far as may be necessary to enforce his contracts,

made with it under its corporate name.—Minne

sota Gas-Light Economizer Co. v.Denslow, (Minn.)

48 N. W. 771.

46 Minn. 171.

28. Where a number of persons are associated

together, and are acting as a corporation under

color of lawful authority as such, though their

oorporate organization is legally defective, a sub

scriber to the corporate stock, who was a pro

moter of the corporate organization, and who has

been a party to and has acquiesced in the subse

quent proceedings in incurring liabilities and is

suing the stock, is also estopped to deny that the

association is a corporation de facto, or that the

stock so issued is valid.— Minnesota Gas-Light

Economizer Co. v. Denslow, (Minn.) 48 N. W.

771.
46 Minn. 171.

Corporations de facto

29. An instrument purporting to be the articles

of incorporation of a mutual benefit association,

but apparently intended to be a sort of mutual

insurance company, was duly executed and re

corded with the register ot deeds and secretary of

state; but, as the statutory requirements relat

ing to insurance corporations were not complied

with, the association did not become a corporation

dejure. A member of the association, having

sustained bodily injury entitling him, as such

member, to pecuniary benefit, brought an action

therefor against the original signers of the arti

cles as individuals. Held, that the association,

as between its members, was to be regarded as a

corporation de facto, and such action would not

lie.—Foster v. Prav, (Foster v. Moulton,) 29 N.

W. 155, 35 Minn. 458.

30. A corporation de facto, at least where there

is a law under which a corporation may be formed

for such purposes, is capable of taking and holding

property as grantee, and conveyances to it will oe

valid as to all the world, except the state, in direct

proceedings to inquire into its right to exercise

corporate franchises. In an action brought by it

to recovor such property, no private person will bo

allowed to attack collaterally the regularity of its

organization.—East Norway Lake N. E. Lutheran

Church v. Froislie, (Minn.) 35 N. TV. 2ii0*

87 Minn. 447.

III. Officers and Agents.

Election—Appointment.

81. A general stockholders' meeting for the

election of officers of a Minnesota corporation.

held out of the state, all of the stockholders not

consenting, and the by-laws providingthatitshall

be held at a specified place in the state, is ille

gal, under Gen. St. Minn. 1878, c. 34, § SO; and, as

against the officers thus elected, those previously

in office have the right to retain control of the

affairs of the corporation.—Hodgson v. Duluth,

H. & D. R. Co., (Minn.) 49 N. W. 197.

46 Minn. 454.

32. The appointment, by the board of direct

ors of a corporation, of an attorney, at a salary

of a certain sum per year, payable quarterly,

and an acceptance of such appointment, upon

the terms offered, is a consummated contract of

employment for at least a year, and during such

time neither party, without the consent of the

other, can lawfully rescind the same.—Horn v.

Western Laud Ass'n, 23 Minn. 233.

83. The charter of a land association provided

that a power of attorney to its agents must spe

cifically set forth and define the character and

extent of the powers conferred, be acknowledged

by the president of the company, and be recorded

in the proper register's office. Held, that the

requirements of the charter must be strictly com

plied with to render the power of attorney valid.

—Western Land Ass'n v. Keady, 24 Minn. 350.

Powers of directors.

34. Gen. St. Minn. 1866, o. 40, | 2, providing

that every corporation authorized to hold real es

tate may convey the same by an agent appointed

by vote"for that purpose, does not operate to pre

vent a convevance by its chief officers.—Morris

V. Keil, 20 Minu. 531, (Gil. 474.)

85. The power of a corporation to ratify an

act done by its agent, in tho absence of evidence

to tho contrary, is presumed to be in the board

of directors.—Western Land Ass'n v. Ready, a4

Minn. 350.

86. Directors of a corporation have no author

ity to appropriate its funds to the payment of

claims which the corporation is under no oblig-a-

tion to pay, as for past services rendered by offi

cers and directors, and paid for at a fixed salary

previously agreed on, or under a previous agree

ment that there should be no compensation for

them.—Jones v. Morrison, 16 N. W. 854, 31 Minn.

140.

37. A vote of a board of directors of a corpora

tion, fixing the compensation of some of the di

rectors as officers of the corporation, and which

is carried by the vote of such directors, is prima

facie voidable at the election of the corporation

or of a stockholder.—Jones v. Morrison, 10 N. W.

854, 31 Minn. 140.

Powers of agents.

88. Where three agents are appointed by a cor

poration to tender payment and receive a convey

ance of certain property in trust for the corpora

tion, any one of the three may make such tender,

for the act is merely ministerial. — St. Paul Div.

No. 1, Sons of Temperance, v. Brown, 11 Minn. 856,

(Gil. 254.)

Compensation of officers.

39. Plaintiff was, for tour vears, a member of

the board of directors of defendant, a railroad
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corporation, during which time, without any

formal appointment or resolution, but with the

knowledge and assent, and at the request of, the

president and directors, ho acted as land commis

l oner, and also as attorney and legal adviser for

the company. Held, that his being a director did

no: preclude plaintiff from recovering for serv

Icos as land commissioner and attorney, they be

ing outside his duties as director, and that for

services so rendered in such capacities defend

ant was liable upon an implied assumpsit for

their reasonable value.—Rogers v. Hastings &

D Ry. Co., 22 Minn. 2Jk

40. The charter of a railroad company author

ized the board of directors to appoint a secretary

and other officers, and fix their compensation.

Plaintiff was duly appointed secretary, and acted

as such, but the compensation vvas not fixed.

Held, that he was entitled to recover, upon a

quantum meruit, ths reasonable value of his

services, and failure of the board to fix the com

pensation would not destroy his right thereto.—

Rogers v. Hastings & D. Ry. Co., 22 Minn. 25.

Liability of corporation for acts of offi

cers and agents.

41. A corporation is not estopped, by acts of

individual members or officers in procuring or as

senting to the passage of a statute, from object

ing to its validity.—Mississippi & R. R. Boom

Co. v. Prince, 24 N. W. 961, 34 Minn. 79.

42. In an action for a libel published in the

newspaper of defendant, a corporation, plaintiff

testified that a man in charge of defendant's

office in one of the two cities in which the news

paper was published, and who assumed to speak

for defendant in the premises, refused peremp

torily to publish or even listen to plaintiff's vin

dication of himself. Held, that this was enough

to throw on defendant the burden of disproving

his assumed authority, and, if not disproved,

would warrant the jury in finding that he had

authority to represent defendant.—Pratt v. Pio

neer Press Co. , 28 N. W. 708, 85 Minn. 251.

Liabilities of directors for loss of cor

porate funds.

43. Directors of a corporation are personally

liable if they suffer the corporate funds or prop

erty to be wasted or lost by gross negligence and

inattention to the duties of their trust; and an ac

tion at law may be maintained against them jointly

and severally for the amount of such losses.—Horn

Silver Min. Co. v. Ryan, (Minn.) 44 N. W. 56.

42 Minn. 196.

Liabilities of directors for corporate

debts.
44. Laws Minn. 1873, c. 11, $ 23, (Oen. St. c. 34

$ 142,) declares that "if any corporation organized

and established under the authority of this act

shall violate any of its provisions, and shall there

by become insolvent, the directors ordering or as

senting to such violation shall be jointly and sev

erally liable in an action founded on this statute

for all debts contracted after such violation as

aforesaid. " Held that, where a series of acts, or

a continuous course of conduct, on part of the di

rectors in violation of the statute, finally produc

ing the insolvency of the corporation, is begun be

fore the debt of a creditor is contracted, the debt

is one contracted "after such violation, " although

the series of acts or course of conduct is not com

pleted, or the insolvency of the corporation con

summated, until afterwards.—Patterson v. Minne

sota Manuf'g Co., (Minn.) 42 N. W. 926.
41 Minn. 84.

45. The t<7lra vires acts of the directors in

ecuting accommodation paper in the name of the

corporation, or in lending its funds to others, con

stitute a violation of the act "by the corporation"

within the meaning of the statute.—Patterson v.

Minnesota Manuf'g Co., (Minn.) 42 N. W. 926.

41 Minn. 84.

46. To constitute "assent" there must bo some

thing more than mere negligence on part of a di

rector in not knowing what, in the exercise of

proper care, he ought to have known. There must

bo some willful or intentional violation of duty, as

senting to it, knowing that the act is being, or

about to be, done. But if, with such knowledge,

he neither objects to nor opposes it when his duty

requires, and when he has the opportunity of doing

so, this is "assent. "—Patterson v. Minnesota Man

uf'g Co., 42 N. W. 926, 41 Minn. 84.

47. A creditor of the corporation may sue one

or more of the directors to enforce the liability

without joining all the creditors to whom they are

liable, or all the directors subject to the liability.

—Patterson v. Minnesota Manuf'g Co., (Minn.~ 43

N. W. 926.
41 Minn. 84.

48. The fact that the affairs of the corporation

have been placed in the hands of a receiver neither

takes away nor suspends this right of action.—Pat

terson v. Minnesota Manuf'g Co., (Minn.) 42 N. W.

926.
41 Miun. 84.

49. It is not necessary that the creditor before

suing the directors shall have obtained judgment

against the corporation. Ho mav. If necessary,

join it as co-defendant with the directors, and es

tablish his claim against the corporation in the

same action.—Patterson v. Minnesota Manuf'g Co.,

(Minn.) 42 N. W. 926.
41 Minn. 84.

Actions against directors.

50. An action by a creditor of an insolvent

corporation against its directors to enforce the

liability created by section 142, c. 34, Gen. St.

187S. providing that if a corporation shall violate

the provisions of tho act, and shall thereby be

come insolvent, the directors ordering or assent

ing to such violation shall be liable for debts

contracted after such violation, is governed by

the statute, which prescribes three years as the

period of limitation in respect to actions upon

"a statute for a penalty or forfeiture, where the

action is given to the party aggrieved. "—Mer

chants' Nat. Bank v. Northwestern Manuf'g &

Car Co., (Minn.) 51 N. W. 117.

51. In an action against directors of a corpora

tion for misfeasance or culpable negligence in the

discharge of their official duty, the corporation,

and not the st ockholders, is the proper party plain

tiff.—Horn Silver Min. Co. v. Ryan, (Minn.) 44 N.

W. 56.

42 Minn. 196.
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52. In an action by a corporation against a di

rector for culpable negligence in the discharge of

his duty, a complaint states a cause of action which

alleges that defendant whollv neglected his official

duty with rogard to detailed transactions of cer

tain defaulting officers, that the means of knowl

edge of such transactions was within his reach,

and that he wholly failed to prevent or expose

them, but abstained from attending the meetings

of the directors.—Horn Silver Min. Co. v. Ryan,

<Minn.) 44 N. W. 56.

42 Minn. 196.

53. It is not necessary that the complaint should

negative knowledge of, or acquiescence on the part

of the stockholders in, the negligence or miscon

duct of the directors.—Horn Silver Min. Co. v.

Ryan, (Minn.) 44 N. W. 58.

42 MinD. 196.

54. There is no misjoinder of causes of action

in a complaint which sets forth a series of acts or

omissions on the part of directors, alleged to have

constituted actionable negligence on their part.—

Horn Silver Min. Co. v. Ryan, (Minn.) 44 N. W. 56.

42 Minn. 196.

IV. Contracts.

Corporate power to contract.

55. A corporation, such as the board of regents

of the state university, whose expenditures are

confined to a particular fund, cannot, without ex

press authority, create a debt or borrow money be

yond such fund.—Regents of State University v.

Hart, 7 Minn. 61, (Gil. 45.)

56. At the suit of a non-assenting stockholder,

a domestic corporation will be enjoined from

transferring its property and business to a foreign

corporation for a term of years, in consideration

of a percentage of the net proceeds of the busi

ness, to bo paid to the domestic corporation.—

Small v. Minneapolis Electro Matrix Co., (Minn.)

47 N. W. 797.

45 Minn. 264.

57. Defendant, who had indorsed several notes,

organized a corporation which succeeded to his

business, of which he was president and princi

pal stockholder. The maker failed to pay the

notes at maturity, and defendant paid thom with

the funds of the corporation; taking renewal

notes from the maker, payablo to himself, which

he indorsed to the corporation. Held that, on

the non-payment of the renewal notes, defend

ant became liable to the corporation as an in-

dorser thereon, since the assumption of the indi

vidual liability of defendant on outstanding notes

cannot be considered as a part of tho business to

which the corporation succeeded.—Minneapolis

Trust Co. v. Clark, (Minn.) 4'J N. W. 386.

47 Minn. 103.

Contracts before incorporation.

53. While a corporation is not bound by engage

ments made on its behalf by its promoters, before

it is organized, it may, after it is organized, adopt

such engagements, precisely as it might make simi

lar original contracts ; formal action of its directors

being necessary only where it would be necessary

to a similar original contract.—Battelle v. North

western Cement & Concrete Pavement Co.. (Minn.)

83 N. W. 327.*

ST Minn. 89.

Contracts between directors and corpo

ration.

59. A contract between a director and the cor

poration is not voidable merely because made with

a director, when all interested in the corporation,

officers, directors, and stockholders, not onlv know

of but consent to it. and the property acquired by

it is kept and used by the corporation.—Battelle

v. Northwest *rn Cement & Concrete Pavement

Co., (Minn.) :J3 N. W. 327.

57 Minn. 89.

60. Certain stock in a corporation was owned

by a partnership, some of the members of which

were directors of the corporation. These direct

ors, at a directors' meeting, consented to tho

making by the corporation of contracts for con

struction and equipment of a railroad for the

corporation, relying upon assurances exacted by

them in behalf of their partnership, and with the

knowledge of their copartners, that they should

be allowed to share in the profits expected to ba

realized from the corporation on such contracts.

Held, that such copartners could not maintain a

suit to restrain the carrying out of such con

tracts, on the ground that they were fraudulent

as to stockholders; being parties to the fraud, a

court of equity would not grant them affirmative

relief therefrom. —Weed v. Little Falls & D. R.

Co., 16 N. W. 851, 31 Minn. 154.

Notice to officer or agent.

61. The mere fact that one is a stockholder
and the attorney of a corporation does not charge

him with constructive notice of the contracts of

the corporation and their breach. - Tarbox v.

Uorman, 16 N. W. 466, 81 Minn. 62.

Execution—Seal.

62. Where the common seal of a corporation is

affixed to an instrument, and tho signatures of

the proper officers are proved, the court will pre

sume that the seal was affixed by proper author

ity; the seal itself being prima facie evidence of

that fact—Morris v. Keil, 20 Minn. 531, (Gil.

474.)

^Distinguishing Melghen v. Strong. « Minn, in, (OIL

Deeds.

63. Where the government of a corporation and

the management of its affairs are, by the articles

of incorporation, vested in a board of directors,

tho directors can act for the corporation only

when assembled in a board meeting, and a deed

of the land of the corporation, executed by all

the directors acting separately, and not as aboard,

and without authority from the board of directors

as such, is void both as a conveyance, and as a

contract to convev.—Bald win v. Canficld, 1

W. 261, 20 Minn. 43.

64. The deed of a corporation having been signed

by Its president and attested by its secretary, who

attached the corporate seal, the latter is the proper

Serson to make the affidavit required by Laws

[inn. 13S9, c. 118, to prove that the seal was the

corporate seal, and that it was affixed by authority

of the board of directors.—Bowers v. Hechtman.

(Minn.) 47 N. W. 792.

45 Minn. 233.
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Promissory notes.

65. Trading corporations may give promissory

notes for any indebtedness contracted within the

scope of their power, and the prima Jacle pre

sumption is that notes given by such corporations

are for such indebtedness.—Gebhard v. Eastman, 7

Minn. 56, (Gil. 40.)

66. A manufacturing corporation, organized

under Gen. St. Minn. 1866, c. 34, tit. 2, which,

by implication, permits such corporations to

create debts in the ordinary transaction of their

business, may execute promissory notes to evi

dence the debts it is authorized to contract. —Sul

livan v. Murphy, 23 Minn. 6.

67. The authority of the president of a company

to sign notes in its name dues uut extend to mak

ing one for the accommodation of a firm of which

he is a member; and one who takes it knowing

his relation to the two, and relying on his state

ment that the company and the firm had exchanged

paper, is charged with notice.—Third Nat. Bank

v. Marine Lumber Co., (Minn.) 46 N. W. 145.

44 Minn. 65.

68. When a corporation has power to incur debts

to a limited extent, and to issue its negotiable notes

therefor, a bona fide holder of such notes may re

cover thereon, though the notes sued on exceed the

limit of the indebtedness which the corporation

may incur under its charter.— Auerbach v. Le

Sueur Mill Co., 8 N. W. 799. 28 Minn. 291.

V. Actions.

Pleading.

69. An action against a school-district, the

name of which has been changed after the cause

of action accrues, but before its commencement,

should be brought against it in its new name.—

Gould v. Eaglo Creek School-Dist, 7 Minn. 203,

(Gil. 145.)

70. Where a corporation is declared such by

the act incorporating it, it is not necessary to al

lege in pleading that the charter has been accept

ed.—St Paul Div. No. 1, Sons of Temperance v.

Brown, 9 Minn. 157, (Gil. 144.)

71. An allegation in a pleading that a party Is a

corporation "constituted and organized under the

laws of the state of Minnesota" is a sufficient al

legation of corporate existence, under Gen. St.

Minn. 1866, c 66, § 94, which provides in such case

that "it is sufficient to refer in the complaint or

answer to the act of incorporation, or the proceed

ings by which such corporation was created. " —

Dodge v. Minnesota Plastic Slate Roofing Co., 14

Minn. 49, (GiL 39.)

78. The charter of .the Minneapolis & St

Louis Railway Company (Laws Miun. 1853, c.

10, and acts amendatory) authorized the organi

zation of the corporation upon a stock subscrip

tion of $100,000, and, upon such organization, au

thorized the directors to proceed with the busi

ness of the corporation, including the collection

of installments of stock. Held, that an allegation

in a complaint that the company was duly organ

ized amounted to an allegation that stock had

been subscribed to the amount of $100,000.—Min

neapolis Sc. St lu Ry. Co. v. Morrison, 23 Minn.

73. Where a complaint, after alleging that

plaintiff is a corporation, duly created, etc., fur

ther alleges thafplaintiff and defendant entered

into an agreement to and with each other, " such

further allegation includes and implies plaintiff's

power and capacity to make the agreement.—

Lagrange Mill Co. v. Bennewilz, 9 N. W. 80, 28

Minn. 62.

74. . A complaint by a corporation for the en

forcement of a contract made by it with the de

fendant need not allege that the plaintiff was em

powered to make the contract.—St. Paul Land Co.

v. Dayton, (Minn.) 34 N. W. 335.

37 Minn. 364.

75. A complaint, alleging that the contract was

made by the defendants "with the plaintiff, " and

setting forth the contract in terms, which appears

to have been made by the president of the corpo

ration in its behalf, sufficiently shows, as against

demurrer, that the president was authorized to

cake the contract.—St. Paul Land Co. v. Day

ton, 34 N. W. 335, 37 Minn. 364.

76. An allegation as to the corporate existence

of a defendant was stated in the complaint before

the causes of action. Held, that it was unneces

sary that such allegation should appear in each

averment of a cause of action.—West v. EurekR

Imp. Co. Jtinn.) 42 N W. 87.
40 Minn. 894.

77. In an action ex delicto against a corporation

it is not necessary to allege that the acts com

plained of were committed by agents of the cor

poration, but it may be averred that they were

committed bv the corporation itself. — Gould v.

Eagle Creek School-Dist., 7 Minn. 203, (Gil. 145.)

78. Where a complaint on a promissory note

given by a corporation refers to a charter which

shows a corporation competent to make notes, it

is not necessary to allege the facts showing for

what such note 'was given.—Gebhard v. Eastman,

7 Minn. 56, (Gil. 40.)

79. In an action by a corporation, a denial In

the answer of knowledge or information sufficient

to form a belief as to whether plaintiff is a corpora

tion will not impose on plaintiff the necessity of

proving its corporate existence, under Gen. St.

Minn. 1878, c. 66, §§ 112, 114, putting a plaintiff to

such proof where its corporate existence is denied.

—First Nat. Bank v. Loyhed, 10 N. W. 421, 28 Minn.

396.

80. In an action for breach of an express con

tract, the contract was admitted upon the plead

ings. Held, that a verdict for plaintiff should

not be set aside because the complaint did not

allege that defendant was a corporation; the ad

mission of the making of the contract by defend

ant was also an admission of its capacity to make

the contract.—Monson v. St. Paul, M. & M. Ry.

Co., 25 N. W. 5<J5, 34 Minn. 209.

81. The admission of the execution of a con

tract by a corporation includes an admission of

the powar of the corporation to make it, and of

the authority of the officer or agent who executed

it in its behalf.—Bausman v. Credit Guarantee

Co., (Minn.) 50 N. W. 496.

47 Minn. 877.
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Evidence.

82. Recognition and admission of corporate ex

istence by contracting and dealing with an al

leged corporation, as such, are prima facie evi

dence of its incorporation, in an action by it

against the party so dealing with it, brought on

contracts made on the faith of such transactions.

—Sandwich Manufg Co. v. Donahue, (French

v. Donahue,) 12 N. W. 354, 29 Minn. 111.

83. In an action on a written instrument

wherein defendant has contracted with plain

tiff, designated therein by a corporate name, al

though the instrument is not within the provis

ion of Gen. St. Minn. 1878, c. 73, jj 98, making

certain instruments for the payment of money

only to a payee designated by a corporate name

evidence of the existence of the payee as a cor

poration, it is itself sufficient prima facie proof

against the defendant, in the nature of an admis

sion of the right of the person represented by

that name to enforce the contract by action.—

Johnston Harvester Co. V. Clark, 15 N. W. 252,

80 Minn. 308.

84. In an action to recover wages it appeared

ttiat plaintiff was employed in a cotton mill by

a room overseer, who was authored within cer

tain limits to hire help, with the knowledge of

the general manager of the mill, who was em

ployed by defendant. Defendant, claiming t' .t

plaintiff was employed by a mill company, proved

the existence of a mill corporation and that de

fendant was a director thereof, but did not show

that it was conducting the mill where plaintiff

was employed. Held, that the verdict for plain

tiff was proper, and sustained by the evidonce.—

Borland v. Morrison, 22 Minn. 40.

85. In an action against a corporation for serv

ices rendered by plaintiff in the capacity of gen

eral manager a verdict for plaintiff will not be dis

turbed where there is evidence that the services

sued for were rendered in the discharge of the

general manager's duties as they were defined in

the by-laws of the corporation.—Kryger v. Rail

way Track Cleaner Manuf'g Co., (Minn.) 49 N. W.

255.

46 Minn. 500.

VI. Stock.

Subscription.

86. A subscription to the capital stock of a

company, where the company undertakes noth

ing, not even to deliver the shares, is without

consideration, and cannot be enforced. —New York

& M. Gold Min. Co. v. Martin, 13 Minn. 417, (Gil.

386.)

87. Tbe mere fact that defendant signed a sub

scription to the capital stock of a company with

others will not supply tho want of a considera

tion moving from the company to render the sub

scription binding.—New York & M. Gold Min.

Co. v. Martin, 13 Minn. 417, (Gil. 3S0.)

88. A subscription by a number of persons to

the stock of a corporation, to bo thereafter formed

by them, constitutes a contract between the sub

scribers to become stockholders when the corpo

ration is formed, upon the conditions exprfssed in

the agreement, and is irrevocable from the date

of the subscription ; and is in the nature of a con

tinuing offer to the proposed corporation, which,

upon acceptance by it, becomes as to each sub

scriber a contract between him and the corpora

tion.—Minneapolis Threshing Machine Co. v. Da

vis (Minn.) 41 N. W. 1026.
40 Minn. 110.

S9. A promoter of a proposed corporation, who

solicits and procures stock subscriptions, is the

agent of the body of the subscribers to hold the

subscriptions until the corporation is formed, and

then turn them over to it without any further act

of delivery on the part of the subscribers, and a

delivery of a subscription to such promoter is a

complete delivery, so that it becomes eo insUmti

a binding contract as between the subscribers.—

Minneapolis Threshing Machine Co. v. Davis,

(Minn.) 41 N. W. 1026.

40 Minn. 110.

90. Where a person subscribes to the stock of

the proposed corporation, and delivers the sub

scription to such promoter, and other persons,

without notice of any oral condition attached to

such delivery, also subscribe to the stock, and pay

the same in, and in reliance on the subscriptions

the corporation is organized, engages in its busi

ness, expends large sums of money, and contracts

llamlities therein, such person, when sued for in

stallments due on his stock subscriptions, will not

be allowed to defeat a recovery by showing that

he attached a secret oral condition to the delivery

of his subscription to the promoter.— Minneapolis

Threshing Machine Co. v. Davis, (Minn.) 41 N. W.

1026.

40 Minn. 110.

91. Pending proceedings for the incorporation

of plaintiff, defendant and others signed an in

strument by which they did "subscribe and agree

to pay for the number of the shares of the cap

ital stock of the corporation known as the ' Red

Wing Hotel Company ' [plaintiff] set opposite our

respective names: said shares to be * * *

paid for at such times aud in such amounts as the

board of directors of saia corporation may from

time to time require: * * * provided, "never

theless, and our subscription is expressly upon

the condition, that the hotel to be built by said

corporation shall be by it built and located upon

* * * block 44, in Red Wing; otherwise this

instrument to be and remain void. " On the organ

ization of plaintiff the board of directors accepted

the subscriptions contained in such instrument.

Held, that defendant's liability on his subscrip

tion attachea at the time of its acceptance by

plaintiff's board of directors, and the building of

the hotel was not a condition precedent to the

right of plaintiff to assess the stock so subscribed

and collect the assessments.—Red Wing Hotel

Co. v. Friederick, 1 N. W. 827, 26 Minn. 112.

92. Where persons subscribe to the preferred

capital stock of a company by entering- thSf

names in the subscription book "of the company,'

and agree to pay for the number of shares set op

posite their names, the subscription not to V>e

binding until a certain amount of stock is sub

scribed for, such subscription in that form con "

stitutes a valid contract both ou tho par

of the subscriber and the companv. —St. Paul, sJ

& T. F. R. Co. v. Robbins, 23 Minn. 439.
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Calls and actions on subscriptions.

93. Gen. St. Minn. o. 84, § 4, providing that

when articles of incorporation are filed and pub

lished according to law the incorporators are au

thorized to carry into effect the objects of the cor

poration, does not abrogate the common-law rule

that, where thecharter or theterms of subscription

do not provide otherwise, payment of a subscription

cannot be required till the whole capital stock is

subscribed; but the subscriber may waive that

defense by acts done by him, as stockholder or di

rector, which constitute a part of the business for

which the corporation is formed, and which as

sume it to be ready for business, and evince a will

ingness to enter upon that business, with the

stock already subscribed.—Masonic Temple Ass'n

v. Channell, (Minn.) 45 N. W. 716.

43 Minn. 353.

Distinguished In Arthur v. Clarke, 49 N.W.2S3, 46 Minn.

94. Under the provisions of the charter of the

Minneapolis & St. Louis Railway Company,

(Laws Minn. 1853, c. 10, § 6, as amended by Sp.

Laws Minn. 1869, c. 117,) authorizing the direct

ors to "receive payment to the subscriptions to

the capital stock * * * in such proportions, not

exceeding 25 per cent, at any one installment,

under snch conditions as they shall deem fit, " it is

competent for the directors, at one time, and in

one call, to require several installments of sub

scription to capital stock to bo paid, each at a

different future date, and to give one notice of

all the required payments.—Minneapolis & St.

L. Ry. Co. v. Morrison, 23 Minu. 308.

95. The charter of a railway company pro

vided that subscribers to stock should be noti

fied of payments required thereupon "by giving 30

days' notice in some newspaper printed in the

territory of Minnesota, and in such other place or

places as may be thought advisable. In an ac

tion to recover such subscription to stock, the

complaint averred that payment of the several

installments claimed "was duly demanded of

defendant by publication of notice for thirty

days in the Minneapolis Daily Tribune." Held,

upon demurrer, that this was a sufficient allega

tion of proper notice in a proper paper in proper

time, and that givinir other notice was optional

with the directors. —Minneapolis &St. L. Ky. Co.

y. Morrison, 23 Minn. 308.

96. The complaint alleged that defendant and

others entered into an agreement with J. S. M., in

contemplation of the organization of tho corpora

tion for manufacturing purposes, and subscribed

certain sums to constitute the capital stock; that

in pursuance of the agreement the corporation was

organized by the defendant, and the other sub

scribers ; that such stock subscriptions were trans

ferred to the corporation ; that all the conditions of
such agreement have been fulfilled, as thereby re

quired; that calls have been made fortho payment

of such subscriptions, and due notice given to de

fendant to pay prior to the commencement of this

action. Held a prima facie case. — Minneapolis

Thresher-Machine Co. v. Crevier, (Minn.) 40 N. W.

607.
39 Minn. 417.

67. In an action for unpaid installments on a

stock subscription other than for the last install

ment, it is not necessary to allege tho issuance

and delivery or tender of the shares of stocs:

mentioned. —Minneapolis Harvester Works v.

Libby. 24 Minn. 327.

98. In an action, by the assignee of an unpaid

stock subscription, to recover the same, the com

plaint alleged the subscription and an assign

ment, and that by the terms of the subscript on

three installments thereof had become due. ^e'd

insufficient, in failing to allege authority in the

assignor to have capital stock, and take subscrip

tions therefor, and also failing to allege a trans

fer of the obligation to deliver the stock on pay

ment being made. —Minneapolis Harvester Works

v. Libby, 24 Minn. 827.

99. Where, after the complete organization rf

a company, a person subscribes for preferred

capital stock of the company, which it determines

to issue, not to be paid for unless a certain

amount of such stock is subscribed for, the com

plaint, in an action on such subscription, must

aver that tho same was issued, or offered to bo

issued, to defendant.—St. Paul, S. & T. F. R.

Co. v. Robbins, 23 Minn. 439.

100. It is no defense to an action on a subscrip

tion for stock that the cornoration has not deliv

ered or tendered the certificate of stock, as the

certificate is not the stock itself, but only a con

venient representative of it.—Columbia Electric

Co. v. Dixon, 49 N. W. 244, 46 Minn. 463.

101. The charter of a corporation provided that

$5 on each share of its stock should be paid by

each subscriber at the time of subscription.

Held, that it was no defense to a subscriber,

sued on his subscription, that he did not pay the

$5; the requirement being one which the corpora

tion could waive at pleasure.—Minneapolis & St.

L. Ry. Co. v. Bassett, 20 Minn. 535, (Gil. 478.)

102. A subscriber to the capital stock of a cor
poration is estopped in an action on the subscrip

tion to deny the power of the corporation to make

the contract. — Columbia Electric Co. v. Dixon.

(Minn.) 49 N. W. 244.

46 Minn. 463.

Issue of stock.

103. By agreement of all the stockholders of

a corporation certain unissued stock was paid for

with funds of the corporation, and was issued to

one of the stockholders, to bo held in trust for

all tho stockholders in proportion to the amounts

of stock held by them. Held, it not appearing

that there were any creditors of the corporation,

that such issue was valid, and the directors had

no authority afterwards to order the stock to be

sold.—Jones v. Morrison, 16 N. W. 854, 31 Minn.

140.

Nature of capital.

104. The capital of a corporation is its own

property, which it may use and dispose of (if

not prohibited by its charter) the samo as a

natural person, and is not held in trust for cred

itors, except in the sense that there can be no

distribution of it among stockholders without

provision for the payment of corporate debts, and

that any disposition of it in fraud of creditors is

void ; and in this respect there is no distinction be

tween unpaid and paid capital, or between "stock

subscriptions" and any other assets of the corpo
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ration.—Hospes v. Northwestern Manuf'g & Car 1

Co., (Minn.) 50 N. W. 1117.

Increase of capital.

105. Gen. St. Main. 1878, c. 84, $ 121, author

izes an increase of the capital stock of a manu

facturing corporation at any meeting of the

stockholders specially named for that purpose.

Section 122 provided for amendment of the arti

cles of incorporation at a meeting of stockholders

held for that purpose, upon the notice required

by section 123 for the first meeting of stockhold

ers, which was a notice of 15 days ; but by Laws

1879, o. 8, $ 1, a proviso was added to $ 122, per

mitting an amendment of the articles at any reg

ular meeting of the stockholders. Held that,

after such amendment, an increase of the capital

stock, being In effect an amendment of the origi

nal articles of incorporation, might be made at a

regular meeting called upon the notice prescribed

In the by laws, less than the 15 days required for

notice of the first meeting.—Joues v. Morrison,

18 N. W. 854, 81 Minn. 140.

106. Upon the increase of the capital stock of

a corporation, each of the oxisting stockholders

has a right to an opportunity to subscribe for

and take the new or increased stock, in propor

tion to the old stock held by him ; and a vote at

a stockholders' meeting directing the new stock

to be sold, without giving a stockholder such op

portunity, is void as to him unless he consents

to it.—Jones v. Morrison, 16 N W. 854. 81 Minn.

140.

Iiien of corporation.

107. Under Gen. St. Minn. 1878. c. 84, §§ 114,

135, giving to a corporation "at all times" a lien

upon the stock of its stockholders "for all the

debts due from them to such corporation, " such

lien attaches whether the debt from the stock

holder accrued before or after he acquired the

stock.—Schmidt v. Hennepin County Barrel Co.,

29 N. W. 200, 35 Minn. 511.

Transfer on books.

108. Gen. St. Minn. c. 34, § 49, providing that

the stock of a corporation shall be transferable

only on the books of the company, does not pre

vent a shareholder, except as against the com

pany, from transferring his stuck without any en

try on the books, but such transfer is valid as

between the parties thereto.—Baldwin v. Canfield,

1 N. W. 201, 20 Minn. 43.

109. Though the shares of stock in defendant

bank were made transferable only on the books of

the bank, an assignment, without such transfer,

invested the assignee with an equitable title,

which would be protected as against all persons

not showing a superior risrht.—Nicollet Nat. Bank

v. City Bank, 35 N. W. 577,'* 38 Minn. 85.

110. An assignment of stock transferable only

on the books without Buch transfer, for the pur

pose of collateral security, is effectual as against

the bank, asserting a lien for a debt of the stock

holder, (contrary to the Minnesota statute of 1881 ;)

and its refusal, because of such asserted lien, to

make the proper transfer on its books, renders it

liable to the assignee as for conversion of the

stock.—Nicollet Nat. Bank v. City Bank, 35 X.

W. 577,* 38 Minn. 85.

111. An attachment of the shares by the bank,

after notice of the assignment, is ineffectual to

defeat the prior right of the assignee.—Nicollet

Nat. Bank t. City Bank, 35 N. W. 577, 38

Minn. 85.

Rights of pledgee.

112. A pledgee of corporate stock, who aolds

the same as security for a debt, has such an in

terest in the corporate property as will entitle

him to sue to remove a cloud from the title there

of.—Baldwin v. Cantteld, 1 N. W. 261, 26 Minn. 43.

Loss of certificates.

113. Where one to whom certificates of stock

were issued alleges that they have been lost, the

corporation will not be compelled to issue new ones

in lieu thereof without requiring him to give a bond

of indemnity according to its by-laws, where the

lapse of time since their alleged loss—eight years—

is not so great as to exclude danger of their reap

pearance.—Guilford v. Western Union Tel. Co.,

(Minn.) 46 N. W. 70.

43 Minn. 434.

Cancellation of certificates.

114. A corporation cannot compel the executors

of one of its shareholders to deliver up for cancel

lation certificates of stock issued by the decedent

and others, owning a majority of the stock, to them

selves at par value, when its value was above par,

where the shareholders of such corporation had

full knowledge of the transaction, and ratified the

same.—St. Croix Lumber Co. v. Mittlestadt,

(Minn.) 44 N. W. 1079.
43 Minn. 91.

115. A certificate of stock "transferable only on

the books of the company, on the indorsement and

surrender of this certificate," having been issued

by a corporation duly authorized, its cancellation

and the issue of a new certificate cannot be decreed

by a court which does not first obtain possession

and control of the certificate.—Joslvn v. St. Paul

Distilling Co. (Minn.) 46 N. W. 837.

44 Minn. 183.

VII. Members and Stockholdeks.

a. Rights in General.

Admission of members.

116. Where the charter of a private corporation

does not regulate orrestrictthe admission of new

members, the whole mutter is within the control

of such corporation.—State v. Sibley, 25 Minn. 387.

117. Act Minn. Oct. 20, 1849, (Laws 1849,) incor

porating the Minnesota Historical Society, de

clared that certain named persons "and their as

sociates" should be a body corporate, and that

"they and their successors" should be capable to

enjoy all the privileges and franchises incident

to a corporation. Held, that the word "asso

ciates, " as herein used, refers to all such persons,

other than those specifically named, as might

thereafter become members of the association.—

State v. Sibley, 25 Minn. 387.

118. Failure through mere inadvertence to sign

the by-laws and constitution of a corporation, as

required by such by-laws, will not, as to one

whose rights as a member havo for a long time
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been asserted and acquiesced In without objec

tion, invalidate the membership.—State v. bib-

ley, 25 Minn. 387.

Meetings.

11!). Notice of a meeting of stockholders or di

rectors of a corporation, given for the requisite

time, is sufficient, even as to a stockholder or

director who cannot receive the notice in time to

act upon it, by reason of absence from the coun

try, if there is no actual fraudulent inteut to take

advantage of his absence.—Jones v. Morrison,

16 N. W. 854, 31 Minn. 140.

120. An entry in the minutes of a meeting of a

corporation, or its board of directors, that a cer

tain proposition was adopted, is prima facie evi

dence that it received the number of votes neces

sary to legally adopt it.—Heintzelman v. Druids'

Relief Ass'n, (Minn.) 36 N. W. 100.

38 Minn. 138.

121. At an annual meeting of a corporation, and

before a vote was taken, D. exhibited to the

president of the corporation, who presided at the

meeting, a proxy to vote on certain stock, where

upon the president announced that D. should not

vote on the stock, and when the vote was taken

D. and others of his party did not vote, or offer

to vote. Held that, there being no provision in

the charter or by laws of the corporation for the

determination of the right to vote on the stock,

it was for the meeting, by a vote of the stock

holders, to determine such right, and the opinion

expressed by the president was of no binding

force; that, as D. had not presented his claim to

the meeting, he could not claim that his vote

was excluded ; and that he, and the others with

him refraining from voting or offering to vote,

must be held to have acquiesced in the result of

the votes actually cast.—Martin v. Chute, (State

V. Chute,) 24 N "W. 353, 34 Minn. 135.

Actions on behalf of corporation.

122. A stockholder who assents to a contract

creating a monopoly cannot afterwards sue to an

nul it. In this respect his rights are determined

upon the same principles as in cases where the

contract is simply uitrauircs, as both are illegal.

—Stewart v. Erie & Western Transp. Co., 17

Minn. 372, (Gil. 348.)

123. A court of equity will not interfere to pre

vent imaginary wrougs, and therefore will not

eDtertain an action by a stockholder to prevent

the carrying out of a contract made by the cor

poration, when the latter itself repudiates the

same, and refuses to act upon or be bound by it.

—Stewart v. Erie & Western Transp. Co., 17 Minn.

872, (GIL 348.)

124. In an-action by a stockholder of a corpora

tion for himself alone, instead of for all other

stockholders similarly situated, to set aside a

contract of the corporation as injurious to the

stockholder, the objection of defect of parties

plaintiff is waived if not taken by answer or de

murrer.— Stewart v. Erie & Western Transp.

Co., 17 Minn. 372, (Gil. 348.)

125. If a plaintiff bringing an equitable action

»s stockholder, to protect his stock, is a legal

stockholder it is immaterial whether or not he

became such upon a bona fide subscription to the

stock of the company.—Stewart v. Erie & West

ern Transp. Co., 17 Minn. 872, (Gil. 348.)

126. In an action by a single stockholder to set

aside a contract made by the corporation, on the

ground that it was injurious to the interests of

the stockholder, the complaint averred that such

contract, if carried out, would render plaintiff's

stock worthless, and that the contract, if illegal,

might lead to forfeiture of the charter. Held,

that an objection that the complaint did not al

lege that plaintiff would suffer pecuniary loss

from the contract was not well taken.—Stewart

v. Erie & Western Transp. Co., 17 Minn. 872,

(Gil. 348.)

127. In an action by Individual stockholders for

the fraudulent issue of bonds of the corporation,

which act is prejudicial to the interests of the

corporation itself, as well as to plaintiffs as

stockholders, the complaint is demurrable for

failure to show that it was impracticable for

plaintiffs to move the corporation itself to bring

the action.—Hodgson v. Duluth, H. & D. R. Co.,

(Minn.) 49 H. W. 197.

46 Minn. 454.

128. When the managers and majority of the

stockholders divert the company and its property

from their legitimate purposes to the use and ben

efit of one of such majority, a minority stockholder

may bring suit without applying to have suit

brought in the name of the corporation.—Rothwell

v. Robinson, (Minn.) 38 N. W. 772.
39 Minn. 1.

129. In an action by one of the stockholders of a

corporation against the rest of them for an ac

counting and the appointment of a receiver, the

complaint alleged that one of the defendants had

employed the business of the corporation for the

benefit of a firm of which he was a member; that

he had used the employes and plant of the corpo

ration, without remuneration, in experimenting

and making devices invented by him which were

worthless; and that defendants had wrongfully

excluded plaintiff from the management of the

corporate business. The evidence showed that the

firm mentioned in the complaint was the most

valuable customer of the corporation, and paid

fully for all work dono for it, and only insisted

that it should have the preference in time for its

work; that the experiments referred to therein

wei-e undertaken with the consent of the majority of

the scoek, and with the understanding that the cor

poration should manufacture the devices should

they prove successful; and that the majority of

the stock, becoming dissatisfied with plaintiff's

management, removed him, and then concluded to

suspend business, and use the corporate property

in paying its indebtedness, which was very heavy.

Held, that the evidence does not show any con

duct on defendants' part, or any wrongful diversion

of the assets of tno corpora' ion, that entitles

plaintiff to the relief soueht.—Rothwell v. Robin

son, (Minn.) 47 N. W. 255.
44 Minn. 538.

Intervention in action against corpora

tion.

130. Plaintiff brought an action for land against

a corporation of which he claimed to be presi

dent, and had the summons served upon himself
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as such president, and upon another person as

secretary. Held, that certain stockholders, de

fendants in the action, who were not served with

summons, or had no notice of the suit until long

after the corporation was in default, should have

been permitted to file an answer on behalf of the

corporation, their proposel answer showing a

meritorious defense, and alleging that the persons

served as officers of the corporation were not in

fact such officers.—Morrill v. Little Falls Manuf'g

Co., (Minn.) 48 N. W. 1124.

46 Minn. 260.

b. Liability for Corporate Debts.

Constitutional provisions imposing lia

bility.

131. The provision of the charter of the St. An

thony Falls Water-Power Company (Laws Minn.

1856, p. 215, J 1) that "each of the stockholders of

said company shall be personally liable for the

debts of said company to an amount equal to the

amount of the capital stock held by such stock

holder, and no more, " is applicable to those who

were stockholders at the time of the creation of

the debt and those becoming such before its pay

ment, and they may be proceeded against in the

first instance without resorting to the corpora

tion.—Gebhard v. Eastman, 7 Minn. 56, (Gil. 40.)

Distinguished In Dodge t. Minnesota Plastic Slate
Roofing Co., 18 Minn. 873. (Gil. S32.)

182. The stockholders of the Minneapolis & Cedar

Valley Railroad Company were not made by its

charter individually liable for its debts; and, since

the company was incorporated prior to the adop

tion of the state constitution, their liability is not

affected by the constitution or any statute passed

subsequently thereto.—Robertson v. Sibley, 10

Minn. 323, (Gil. 253.)

133. Const. Minn, art 10, § 8, which imposes on

the stockholders of a corporation an individual

liability to the amount of the stock owned by

them for its debts, does not affect or impair the

power of the legislature to make them individ

ually liable in a larger amount. —Allen v. Walsh,

25 Minn. 543.

134. Const, art 10, § S, providing that each

stockholder in any corporation, excepting those

organized for the purpose of carrying on any kind

of manufacturing or mechanical "business, "shall

be liable to the amount of stock held or owned

by him, "docs not merely make a stockholder lia

ble to pay for his Btock at Its face value, but

Imposes a liability to the amount of stock held, in

addition to the liability for the stock.—Willis v.

6t Paul Sanitation Co., (Minn.; 50 N. W. 1110.

135. Const, art 10, § 8, providing that "each

stockholder in any corporation, excepting those

organized for the purpose of carrying on any

kind of manufacturing or mechanical business,

shall be liable to the amount of stock held or

owned by him," is self-executing.—Willis v. St

Paul Sanitation Co., (Minn.) 50 N. W. 1110; Mo-

Kusick v. Seymour, Sabin & Co. , Id. 1114.

Exception of manufacturing corpora

tions.

130. Stockholders in corporations cannot exempt

themselves from the constitutional rule of person

al liability to the amount of their stock, by organ

izing, in form, under Gen. Laws Minn. 1673, c. 11,

known as the "Manufacturing Corporation Act, "

and alleging their organizations to be for manu-

facturing purposes, when it is evident, not only

from the articles, but from the character of the

business actually transacted, that but a trifling

part of it is manufacturing, and that the primary

object of the organization and existence is the car-

rvine on of business whollv foreign to manufact

uring.—State v. Minnesota Thresher Manuf'g Co.,

41 N. W. 1020,40 Minn. 213; Mohr v. Minnesota El.

Co., 41 N. W. 1074, 40 Minn. 843.

187. The exception in favor of manufacturing

corporations, in Const. Minn. art. 10, § 3, impos

ing individual liability upon stockholders for the

debts of a corporation, embraces only those cor

porations which are organized for the purpose, as

stated in their articles of association, of carrying

on an exclusively manufacturing business; and if

the purposes, as stated in the articles, are to carry

on both a manufacturing business and also other

kinds of business, not properly incidental to or
necessarily connected with the manufacturing

business, the fact that the corporation never

actually engaged in suctrother kinds of business

will not bring it within the exception referred to.

—Arthur v. Willius, (Minn.) 46 N. W. 851.

44 Minn. 409.

138. A corporation was organized for "the man

ufacture and sale of lime, « * * together with

the buying and selling of lime, hair, sand, ce

ment, and like articles. " The only business act

ually engaged in was the manufacture and sale

of lime. Held, that the stockholders were liable

for its debts, under Const. Minn. art. 10, 8 3,

making stockholders liablo to the amount of stock

held by them in any corporation organized for

the purpose of carrying on any other than a man

ufacturing business.— Densmore v. Red Wing
Lime & Stone Co., (Minn.) 4b W. W. 5'3S; Id. 061.

46 Minn. 54.

Liability on contracts before incorpo

ration.

139. Defendants entered into articles of associ

ation for the purpose of securing the extension

and improvement of a public street, intending to

become incorporated ; but the proposed incorpo

ration was not perfected. Held, that they were

individually liable upon contracts which they

authorized to be made, or which they ratified, al

though in terms made as the contracts of the as

sociation or assumed corporation. —Johnson v.

Corsor, 25 JN. W. 799, 34 Minn. 355; Upton V.

Same, 25 N. W. 801, 84 Minn. 355.

140. In an action for work done under such a

contract there was evidence that all the defend

ants, the members of the association, authorized

the prosecution of the contemplated work and

knew that it was actually being carried forward

under the direction of the appointed agents of

the association; that an executive committee was

authorized by tho association to prosecute the

work as its agent, and for that purpose to em

ploy workmen; that the contract on which the

action was brought was made by two members of

the committee in behalf of the association; and

that the whole committee, having knowledge of

that fact, ratified the agreement, making pay

ments from time to time in accordance with it
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Held, that this*was sufficient to charge defend

ants with liability.—Johnson v. Corser, 25 N. W.

7W3, 34 Minn. 355; Upton v. Same, 25 N. W. 801,

34 Minn. 355.

Unpaid subscriptions to stock—Release

from liability.

141 . The capital stock contributed or agreed to be

contributed is, in equity, a trust fund charged with

the payment of debts ; and no by-law or resolution

of the stockholders, as opposed to the rights of

creditors, could authorize the release of the obliga

tion of a solvent stockholder to pay for the stock

taken by him, even though such release were in

consideration ofhis surrendering his stock.—Farns-

worth v. Bobbins, (Minn.) 31 N. W. 349.
86 Minn. 869.

142. In an action In behalf of creditors of a cor

poration, to recover upon a subscription to its cap

ital stock, where the answer admits the purchase

of the stock, but alleges a subsequent surrender of

it, and a discharge of the obligation to pay for the

same, the fact that all of the authorized capital

stock may not have been t aken is not available in

defense.—Farnsworth v. Bobbins, 31 N. W. 349,

36 Minn. 369.

"Bonus" stock.

143. As the right of creditors to compel the

holders of "bonus" stock in an insolvent corpora

tion to pay for it, contrary to their agreement

with the corporation, rests not on the ground of

implied contract, nor on the "trust-fund" doc

trine, but on the ground of fraud, consisting in

the misrepresentation as to the actual amount of

capital, upon the faith of which the creditors

have dealt with the corporation, payment of such

stock can never be enforced in favor of one who

became a creditor before it was issued. —Hospes

r. Northwestern Manuf'g & Car Co., (Minn.) 50

H. W. 1117

144. Where a creditor of an Insolvent corpora

tion seeks to enforce from the holders of "bonus"

stock therein payment therefor, he need not al

lege that he became a creditor after the stock

was issued, and gave credit on the belief that it

was paid for; it being a matter of defense if he

had knowledge of the arrangement between the

corporation and such stockholder by which ;be

stock was issued. — Hospes v. Northwestern

Vanuf'g & Car Co., (Minn.) 50 N. W. 1117.

145. Where a creditor of an insolvent corpora

tion asks to enforce payment of "bonus" stock

therein from the holder, he must show equities

entitling him to such relief ; and when it appears

that he is not the original creditor, but pur

chased the claims after the corporation had be-

come insolvent, and its affairs had been placed in

the hands of a receiver, he must show that he

paid a substantial consideration for the claims,

since the relief will not bo granted for the bene

fit of those who have bought up claims against

an insolvent corporation for a nominal consider

ation, for the purpose of speculating on the lia

bility of stockholders.—Hospes v. North vvesteiii

Manuf'g & Car Co., (Minn.) 50 N. W. 1117.

Paid-up stock.

146. Where, by arrangement between the cor

po ration and the shareholders, the slock is issued

as fully paid up, without in fact naving oeen paid

up to its par value, equity will hold the sharehold

ers liable for the amount not actually paid, in favor

of creditors who have given credit to the corpora

tion in reliance upon its apparent capital having

been fully paid in; but not in favor of creditors

who have dealt with the corporation with full

knowledge of the arrangement by which the stock

was to be fictitiously issued as paid up.—First Nat.

Bank v. Oustin Minerva Con. Min. Co., (Minn.) 44

N. W. 198.

42 Minn. 327.

147. Where a corporation issued new shares after

the claim of a creditor arose, he, not having dealt

with the company on the faith of any«apital repre

sented by such shares, cannot insist on the contri

bution by the holders of a greater amount of capital

than the corporation itself could claim from them

as part of its assets.—First Nat. Bank v. Gustin

Minerva Con. Min. Co., (Minn.) 44 N. W. 198.

42 Minn. 327.

Paid-up stock in mining corporations.

148. Gen. St. Minn. 187S, c.34, relating to mining

corporations, provides, by section 149, that the

stock of such corporations "may be issued, sold,

and transferred as maybe prescribed by resolution

or by-laws of said corporation, or its managing

board; but no stock so issued or sold, purporting

to be fully paid, shall be subject to further assess

ment in the hands of the lawful holder without his

consent. " Held that, in the absence of fraud, the

creditors of such a corporation have no recourse

against the purchasers or holders of stock issued

as paid up for the difference between the par value

and the price at which it was sold.—Ross v. Silver

& Copper Island Min. Co., 29 N.W. 591, 36 Minn. 38.

149. A corporation formed for mining, smelting,

reducing, refining, and working ores and minor

als, etc., may, under Gen. St. Minn. 1878, c. 84, §

149, sell at less than par value shares of capita]

stock purporting to be fully paid ; and, if there be

no fraud, the creditors of the corporation have no

recourse against the purchasers or holders of such

stock for the difference between the par value and

the price at which theywere sold. Dickinson, J.,

dissents. — Ross v. Silver & Copper Island Min.

Co., (Minn.) 81 N. W. 219.

86 Minn. 38.

Attachment of unpaid subscription to

stock.

150. A sheriff levying upon an unpaid stock sub

scription to stock of a corporation, as a debt of

such corporation, does not acquire the rights of a

creditor of the company against a stockholder, but

only those which the company might have against

him, and in suing for the debt must proceed as for

a debt due from the stockholder to the company.

—Robertson v. Sibley, 10 Minn. 323, (Gil. 253.)

151. Under the charter of a railroad company

the terms of subscription to its stock were that

the subscriber should pay the same when called

upon by the company, in installments not exceed

ing 10 per cent, each, upon 80 days' notice. The

sheriff levied upon an unpaid subscription as a

debt of the corporation, and brought suit to collect

the same. Held that, since the sheriff had no

greater rights against the stockholders than the
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company bad, he could not recover where he failed '

to prove a proper call by the company, and that its

refusals to make calls or provision for its debts, or

the total abandonment of its work and organiza

tion, would not remove the necessity of such proof.

—Robertson v. Sibley, 10 Minn. 3J3, (Gil. 253.)

Proceedings to enforce individual lia

bility under Gen. St. c. 34, §§ 9-11.

152. Under Const Minn. art. 10, § 3, and Gen.

St. Minn. 1866, c. 84, § 9, making each stockhold

er in a corporation liable for its debts to the
amount of his stock, when the corporation con ■

tracts a debt, the stockholder cannot be held a

co-contractor therewith, so as to merge the right

to proceed against the stockholder, to enforce his

individual liability, ^n a judgment recovered

against the corporation alone on such contract.—

Dodge v. Minnesota Plastio Slate Roofing Co.,

16 Minn. 368, (Gil. 827.)

153. Const. Minn. art. 10, i 8, provides that

each stockholder in any corporation shall bo lia

ble to the amount of the stock held or owned by

hira. Gen. St. Minn. 1866, c. 34, § 10, provides

that tho private property of no stockholder shall

be levied on unless the stockholder, as well as

the corporation, be duly served with process in

the action. Held, that these provisions will not

operate to prevent a creditor, who has recovered

judgment against the corporation alone, estab

lishing its liability on a contract, from maintain-

ing an action against a stockholder to enforce

his individual liability, in case execution is re

turned unsatisfied against the corporation. —

Dodge v. Minnesota Plastic Slate Roofing Co.,

16 Minn. 868, (Gil. 827.)

DiBtingraiahlng Gebbard v. Eastman. 7 Minn. 50. (Gil.
40.)

154. Under Gen. St. Minn. 1878, c. 84, §§ 9-11,

providing for the enforcement, by a creditor of a

corporation, of the liability of stockholders to

creditors for unpaid installments of subscriptions

to stock, but that the property of a stockholder

shall not be levied on unless he, as well as the

corporation, "is duly served with process in the

action, "and that the officer holding an execu

tion which may be levied on such property shall

make demand of payment thereof of an officer of

the corporation, and, ou refusal or neglect to pay

or point out corporate property that may be lev

ied on, may levy the execution " upon the private

property of the stockholder served and implead

ed as aforesaid, " a creditor may join in his ac

tion one or more, without joining all, of the

stockholders subject to such liability, as such ac

tion is not intended to reach all the assets of the

corporation, aud all liabilities for its debts.—

Merchants' Nat. Bank v. Bailey Manuf'g Co., 25

N. W. 630, 34 Minn. 323.

155. Gen. St. Minn. c. 34, § 9, provides that the

private property of a stockholder in a corporation

is liable for the corporate debts to the (.mount ol

all unpaid installments on stock owned by him.

Section 10 provides that private property shall not

be levied on under the preceding section unless the

stockholder as well as the corporation is served

with process in tho action, and his liability deter

mined, and until all corporate property to be found

has been exhausted in. satisfaction of the execu

tion. Held, that where a creditor hns obtained

judgment against a corporation, and execution

thereon has been Issued and returned unsatisfied,

the creditor may bring an action against a stock

holder to enforce his individual liability for the

corporate debt, under section 9, without joining

the corporation as a party; and, in case of the

death of the stockholder, he may present and

prove his claim against the estate in the probate

court.—Nolan v. Hazen, (Minn.) 47 N. W. 155.

44 Minn. 478.

156. While the affairs of an Insolvent corpora

tion are in the hands of a receiver, a creditor

cannot maintain an action in bis own behalf

against a stockholder to recover for stock held

by the latter, but never paid for. Manufacturing

Co. v. Langdon, 46 N. W. 810, 44 Minn. 87, fol

lowed.—Merchants' Nat. Bank v. Northwestern

Manuf'g & Car Co., (Minn.) 51 N. W. 119.

Under Gen. St. 1878, c. 78.

157. Under Gen. St. Minn. 1878. c. 84, tit. 2,

ji 111, which extended to stockholders in manu

facturing corporations the liability of stockhold

ers in other corporations for corporate debts, to

the amount of the stock held or owned by them,

the remedy previously provided for enforcing

such liability, embodied in Gen. St. 1878, c. 76,

§ 1, which is made in terms applicable to all cor

porations, is adopted as the method of enforcing

the individual liability of a stockholder in a

manufacturing corporation, and such action must

bo in the nature of a suit in equity, prosecuted

by or in behalf of all creditors, against the cor-
fioration and all the stockholders on whom such

iability rests.—Johnson v. Fischer, 14 N. W. 799,

30 Minn. 173.

158. A motion to dismiss was made on the

ground that it was sought to charge stockholders

of a corporation for its debts for the amount of

stock held by them, without joining all of the

creditors as plaintiffs, and all of the stockholders

as defendants. Held, that this was an objection

to an alleged defect of parties, and did not sug

gest that an issue was being tried which was not

made by the pleadings, nor that the stockholders

were not liable under Const. Minn. art. 10, jj 8,

making stockholders liable to the amount of

stock held by them in a corporation organized

for the purpose of carrying on other than a man

ufacturing or mechanical business.—Densmore v.

Red Wing Lime & Stone Co., (Minn.) 48 N. W.

528; Id. 681.
46 Minn. 54.

159. If, in proceedings under Gen. St. Minn. c

70, to collect and convert the assets of an insolvent

corporation, and apportion them among creditors,

and enforce the individual liabilit y of stockholders,

all the stockholders are not joined as parties to

the proceedings, the defect is waived if objection

is not taken by answer or demurrer; and, if any of

the stockholders joined as parties are not served

or brought into court, the defect is waived if tho

others go to trial on the merits without applying

to have the cause stayed until their associates are

brought in.—Arthur v. Willius, (Minn.) 46 N. W.

851.
44 Minn. 409.

160. In an action against a corporation to collect

and convert its assets and apportion them among

creditors under Gen. St. Minn. c. 76, the individual

liability of stockholders for the corporate debts
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may be enforced upon the application of any cred

itor who is a party to the proceedings, although the

complaint of the judgment creditor who instituted

them did not demand any such relief.—Arthur v.

Willius, (Minn.) 46 N. VV.851.

44 Minn. 409.

161. The individual liability of stockholders for

corporate debts, imposed by" Const, art. 10, § 8,

may be enforced in a sequestration proceeding

against the corporation under Gen. St. 1878, c. 78,

upon the application or complaint of any creditor

who has become a party to the proceedings. Ar

thur v. Willius, 4ti N.'W. 851, 44 Minn. 409, fol

lowed.—McKusick v. Seymour, Sabin & Co.,

(Minn.) 50 N. W. 1114. Appeal dismissed in

United States supreme court, 12 S. Gt. 876.

162. In sequestration proceedings against an in

solvent corporation, a creditor became a party, and

filed a cimplaint against stockholders of the cor

poration, to compel them to account for certain

stock in another corporation which belonged to

the defendant corporation, and which was al

leged to have been assigned to defendant stock

holders, and distributed atne-g them, without

their paying anything therefor except their own

stock in the defendant corporation, which they

surrendered, and which the officers of defendant

corporation "pretended to cancel and retire."

The complaint then alleged that such acts were

without authority from defendaut corporation,

or its directors, but were contrary to law, and

null and void. Held, that the complaint stated

a cause of action for at least a technical conver

lion of the certificates of stock, and a demurrer

thereto was properly overruled.—McKusick v.

Seymour, Sabin & Co., (Minn.) 50 N. W. 1116.

168. The equitable right of creditors of an in

solvent corporation to compel the holders to pay

for "bonus" stock may be enforced in a seques

tration proceeding under Gen. St. c. 76, upon

the complaint of any interested creditor who has

become a party to the proceeding.—Hospes v.

Northwestern Manuf'g & Car Co., (Minn.) 50 N.

W. 1117.

164. In a proceeding against an insolvent cor

poration under Gen. St. c. 76, to wind up its

affairs and distribute its assets among the cred

itors, a creditor may be allowed by the court, in

its discretion, upon a proper showing, to come

in and become a party alter expirutiou of the

time previously limited for such purpose.—Spoon-

er v. Bay St. Louis Syndicate, (Minn.) 51 N.

W. 877.

105. In an action brought under Gen. St. c. 76,

by a creditor, iu behalf of himself and all other

creditors who may become parties thereto,

against an insolvent corporation and a stockhold

er individually, a Judgment upon default, if

within the allegations and prayer of the com

plaint, may be rendered in favor of the receiver

appointed in the action against the stockholder for

• debt due from him to the corporation for an un

paid stock subscription, at least to the amount nec

essary to satisfy the demands of all creditors who

have appeared and proved their claims against the

corporation, and it is not necessary that such stock-

bolder be given notice of the claims filed by the

other creditors.—Spooner v. Bay St Louis Syndi

cate, (Minn.) 50 N. VV. 601.

47 Minn. 464.

V.lM.DIG.—13

166. A receiver of acorporation, appointed un

der Gen. St. Minn. 1878, c. 76, %§ 9, 10, as he rep

resents the creditors of the corporation, and the

proceeding is for their benefit, may avoid a prior

chattel mortgage of the corporation on the ground

that it was not filed as required by law.—Farm

ers' Loan & Trust Co. v. Minneapolis Engine &

Much. Works, 29 N. W. 349, 35 Minn. 543.

167. In an action commenced under the provis

ions of Gen. St. Minn. 1878, c. 76. to have a corpo-

tion adjudged insolvent, a creditor who has become

a party to the proceedings, and proved his claim,

may appeal from an order directing a sale of the

property of the insolvent, and also from an order

confirming such sale. But on an appeal from the

latter only the regularity of the sale and the ade

quacy of the price obtained can be considered.—

Hospes v. Northwestern Mauuf'g & Car Co

(Miun.) 43 N. W. 180.

41 Minn. 256.

16S. In an action by creditors of an insolvent cor

poration, under Gen. St. Minn. 1878, c. 76, § 17,

against the corporation and certain alleged stock

holders therein, from whom, it is claimed, amounts

are due and unpaid on shares of stock, a finding

that such persons were "stockholders" in the cor

poration includes a finding that, every condition

precedent to their becoming full stockholders, and

subject to liability, has been performed or waived.

—Arthur v. Clarke, (Minn.) 49 N. W. 252.

46 Minn. 491.

IMaflnffuixhlnfr Masonic Temple Aes'n v. Channel!, 45 N.

W. 716, 43 Minn. 3S3.

VIII. Dissolution.

For misuser or non-user of franchise.

169. A corporation is not dissolvod by misuser

or non-user of its franchises until its default is

Judicially ascertained and declared.—Minnesota

C. By. Co. v. Melvin, 21 Minn. 339.

Action for dissolution.

170. Under Rev. St. c. 80, $ 5, providing that

the attorney general shall, before bringing an

action against a corporation, apply to the court

for leave, after application has been made, the

discretion as to whether suit shall be brought is

for the court alone.—State v. Berry, 3 Gil. 190.

171. Under Bev. St. o. 80, $ 5, which makes it

the duty of the attorney general to apply for

leave to bring an action to dissolve acorporation,

when he has reason to believe that certain acts

or omissions of the corporation can be proved,

when a case is presented making it reasonably

probable that any of the acts or omissions enu
merated in the statute can be proved, it is his

duty to apply for leave, and the court will en

force such duty by mandamus.—State v. Berry,

8 Gil. 190.

IX. Foreign Corporations.

Filing certificate of incorporation.

172. Gen. Laws Minn. 1889, c. 225, provides that

no corporations shall be created or organized un

der the laws of the state unless the incorporators

shall at or before filing the articles of incorpora

tion Dav into the state treasury the sum of 150 for
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the first $50,000, or fraction thereof, of capital

stock, etc. Held, that the provision applied to an

Iowa railroad company which accepted the provis

ions of Gen. Laws 1877, c. 14, that any Iowa railroad

company might extend its lines into Minnesota,

and have all the privileges of state companies,

provided they filed copies of their articles with

the secretary of state of Minnesota, and com

plied with the laws as to filing and recordingsuch

articles.—State v. Sioux City & N. R. Co., (Minn.)

44 N. "W. 1032.
43 Mian. 17.

Actions.
173. Pub. St. c. 66, S 2, providing that foreign

corporations may prosecute actions in the same

manner as domestic corporations, and section

7, that in actions by or against corporations the

act of incorporation, etc., need not be pleaded,

are not applicable to parties setting up as a de

fense that they are a foreign corporation.—Becht

v. Harris, 4 Minn. 604, (Gil. 894.)

174. The complaint in an action alleged that

the defendants were doing business as common

carriers under the name of the G. D. & M.

Packet Company. The answer alleged that tt e

company was a foreign corporation. Held that,

the defendants not having pleaded the act of in

corporation in full, it was inadmissible to prove

the fact—Becht v. Harris, 4 Minn. 504, ((ill.

394.)

1«5. Defendants claimed that the cause of ac

tion, if any, was against a foreign corporation,

and offered in evidence the certificate of incor

poration. It appeared that the general act of

the foreign state relating to the formatiou of

corporations provided that upon recording the

certificate the persons associated should be a

body corporate, etc. Held, that the recording

was an essential condition, and should be proved

to establish the fact of incorporation.—Becht v

Harris, 4 Minn. 504, (Gil. 394.)

Bringing suit in federal court.

176. A foreign corporation doing business In the

state of Minnesota, holding a valid mortgage upon

real estate, commenced a suit to foreclose the same

in the circuit court of the United States, but dis

continued that suit, and commenced an action in the

state court of Minnesota for the same purpose.

Held, that the commencement of the suit in the

federal court, although prohibited by the teims of

chapter 188, Gen. Laws 1885, forbidding foreii

corporations doing business in the state from com

mencing suits in or removing them to federal

courts, did not affect the right of the corporation

to maintain the action in the state court.—North

western Mut. Life Ins. Co. v. Stone, (Minn.) 31 N.

W. 54.
36 Minn. 108.

Liability of stockholders for corporate

debts.

177. Where a person becomes a stockholder in u

corporation organized under the laws of a foreign

state, he contracts with reference to all the laws

of that state which enter into the constitution of

the corporation; and the extent of his individual

liability, as a shareholder, for corporate debts,

must be determined bv the laws of that state.—Firsl

Nat. Bank v. Gustin Minerva Con. Min. Co.,(Minn.)

44 N. W. 198.

42 Minn. 327.

Corpse.

Mutilation, see Torts, 2.

Corroboration.

Of accomplice, see Criminal Law, 74-78.
prosecutrix in indictment for seduction, see

Seduction, 19-22.
witness, see Abduction, 8, 9; Abortion, 1.

COSTS.

I. Right to and Liabilitt fob Costs, 1-15.

II. Secukitt fob Costs, 16, 17.

III. Taxation, 18-41.

IV. Costs ox Appeal, 42-56.

V. Remedies, 57.
VI. Costs in Cbiminal Cases, 58, 59.

Against executor or administrator, see Executor*

and Administrators, 188.
Appeal from taxation, see Appeal and Error, 65-

68, 403, 4:3-484.
Double costs in actions for killing of stock by rail

road companies, see Railroad Companies, 281.

In condemnation proceedings, see Eminent Do

main, 225.
foreclosure proceedings, see Mortgages, 305,

806, 370.
garnishment proceedings, see Garnishment,

61.
interpleader, see lnteriilcader, 8.

replevin, see Iiepleirtn, 90.

Insertion in judgment, see Jitdfpncnt, 83-90.

On appeal, sec Hi;//iu)ii|/«, 45, 46.

Payment as requisite of appeal, see Appeal and

Error, 710-712.

I. Right to and Liability for Costs.

Garnishee.

1. A garnishee, being a party to the action un

der Gen. St. Minn. 1878, c. 06, § 174, is entitled to the

same costs as a defendant, when he succeeds in

the proceeding.—Mahony v. Stevenson, 9 N. W.

76, 28 Minn. 03.

Several defendants.

2. Under Gen. St. Minn. 1SR6, e. 67, 5 8, which

provides that costs to the amount of $10 shall be

taxed for defendant "where judgment is rendered

in his favor on the merits, " defendants prevailing,

in an action of tort, who rely upon one defense,

unite in one answer, and appear by the same at

torney, there being but one trial, are entitled

jointly to $10 statutory costs, and not to that amount

severally.—Barry v. McGrade, 14 Minn. 280, (GU.

214.)

8. In an action of tort against several, the ver

dict being in favor of some and against others, the

defendants prevailing are entitled to costs, under

Gen. St. Minn. 1SU>, c. 67, § 2, which provides that

defendant shall have costs taxed for him "when
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judgment is rendered in his favor on the merits. "—

Barry v. McGrade, 14 Minn. 386, (Gil. 214.)

Dependent upon nature of action or

amount of recovery.

4. In an action in the district court for an in

jury to real property the complaint alleged plain

tiff to be the owner of an undivided half of the

premises, without alleging possession. The an

swer denied this, and alleged defendant to be own

er of an undivided half. The reply admitted de

fendant's title as pleaded. Held, that the plead

ings raised the question of title to real property,

so as to entitle plaintiff to costs, regardless of the

amount of his recovery.—Booth v. Sherwood, 12

Minn. 426, (Gil. 310.)

5. While in trespass the gist of the inquiry is

as to plaintiff's possession, still the question of

ownership may come into controversy.—Booth

v. Sherwood, 12 Minn. 42C, (Gil. 310.)

6. An action for assault and battery, in which

damages are claimed for an amount exceeding

the jurisdiction of a justice of the peace, is not

within the provision of Gen. St. Minn. 1866, c. 67,

g 2, as amended by Laws 1868, c. 89, that, in ac

tions for the recovery of money only, of which a

justice of the peace has jurisdiction, plaintiff, if

he recover no more than $50, shall recover no

disbursements, and, if he recover less than $50,

shall pav defendant's costs and disbursements. —

Greenman v. Smith, 20 Minn. 418, (Gil. 370.)

Offer of judgment.

7. An offer for judgment in favor of the

plair.tiff in an action for a specifiVd sum, and

"accrued costs," is a substantial compliance with

the provisions of Gen. St. 1878, c. G6, § 259,

which provides that "defendant may, at any

time before the trial or judgment, serve upon

the plaintiff an offer to allow judgment to be

taken against him for the sum or property, to

the effect therein specified, with costs," etc.—

I'etrosky v. Flanagan, 35 X. AV. 005, 38 Minn.

20.

Discretion of court.

8. In an action commenced in the district court

for damages to real estate, where the amount

claimed exceeds $100, and the amount recovered

less than $50, the allowance of costs is discretion

ary with the court, under Comp. St. Minn. c. 62, § 5,

providing that in "other actions" costs may be al

lowed or not, in the discretion of the court.—Tur

ner v. Holleran, 8 Minn. 451, (Gil. 401. )

9. In equitable actions costs are in the discre

tion of the court, uuder Gen. St. Minn. 1866, c.

67. j$ 5. -Wallrich v. Hall, 19 Minn. 383, (Gil.

329.)

10. In the provision of Gen. St. Minn. 1878, c.

67, | 3, that in equitable actions the allowance of

costs shall be in the discretion of the court, the

term "costs" refers to statutory costs, as distin

guished from disbursements. The prevailing

party is entitled to reco\er his disbursements as

a matter of right.—Van Meter v. Knight, 20 N.

W. 142, 32 Minn. 205.

11. The court, by affirming' a taxation of costs

by the clerk in favor of plaintiff, when costs are

discretionary, exercises such discretion.—Turner

v. Holleran, 8 Minn. 451, (Gil. 401.)

On new trial.

12. Where a new trial is awarded, without pro

viding for costs of the first trial, such costs should

abido the event of the suit, and be awarded to

the party ultimately successful. — Walker v.

Barron, 6 Minn. 508, (Gil. 353.)

13. Where costs are discretionary, and an or

der awarding a new trial contains no provision

as to them, they cannot be allowed.—Myers v.

Irvine, 4 Minn. 553, (Gil. 435.)

Stipulations.

14. A stipulation that costs in a proceeding

shall abide the event of the action is binding.—

Dorr v. Stcicheu, 18 Minn. 26, (Gil. 10.)

Death of justice.

15. Where the term of office of a justice of the

peace expires before the return-day of a summons

issued by him, and on the return-day of such sum

mons the parties appear before the successor in

office of such justice, file pleadings, and proceed to

a trial of the action, the costs of the proceeding

before the late justice are not taxable in the pro

ceedings before the new justice; the latter being

a new action, and not a continuation of the pro

ceedings before the late justice.—Anderson v.

Hanson, 10 N. W. 429, 28 Minn. 400

II. Security for Costs.

By non-resident.

16. The objection that a non-resident plaintiff

has cot filed security for costs cannot be taken by

answer, but only by motion.—Henry v. Bruns, 45

N. W. 444, 4;i Minn. 295; Butts v. Moorhead

Manuf'g Co., 45 N.W. 444, 43 Minn. 296; Wadham's

Oil, etc., Co. v. Bruns, Id.; Woolfolk v. Bruns, Id.

| In justice's court.

17. Under Gen. St. Minn. 1878, c. 65, § 11, au

thorizing a Justice of the peace, in all actions bo-

fore him, to "require of the plaintiff security for

costs," and providing that "the person giving

such security shall sign a memorandum in writ

ing to that effect, " and that "an action may bj

maintained thereon before said justice to recover

the costs, " tho obligation assumed by giving such

momoraudum extends to costs incurred in the

district court on appeal from the justice, and an

action thereon may be prosecuted in the district

court. -Starlocki v. Williams, 26 N. W. 909, 34

Minn. 543.

III. Taxation.

What allowed, in general.

IS. In Gen. St. Minn. 1866, c. 66, § 241, (Gen. St.

1878, c. 66, § 259,) providing that if a plaintiff,

after refusing an offer of judgment, shall fail to

recover more than offered, defendant shall be

allowed costs, the word "costs" includes disburse

ments.—Woolsey v. O'Brien, 23 Minn. 71.

19. A judgment after plaintiff has rested, grant

ing the motion of defendant to dismiss the action

on the ground that no cause of action has been es

tablished, is one of dismissal merely, within the
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meaning of Gen. St. Minn. c. 67, § 2, giving five

dollars costs to a defendant on dismissal or discon

tinuance of an action. — Conrad v. Bauldwin,

(Minn.; 46 N. W. 850.
44 Minn. 406.

20. The taxation against a party of his own

costs, such as fees of his own witnesses, etc., is

clearly erroneous.—Payson v. Everett, 12 Minn.

216, (Gil. 137.)

Witness fees and expenses.

21. Where a cause is set down for trial on a

J'articular day, if the time is short, and witnesses

ive at a considerable distance, the party may

keep them in attendance; out if considerable

time is to elapse before the trial, and the wit

nesses are convenient, a charge for their atterd-

ance on days when they are not needed should

not be allowed.—Andrews v. Cressy, 2 Minn.

67, (Gil. 55.)

22. Fees may be taxed in a Justice's court for

witnesses attending, though they may not be

subpoenaed, a subpoena not being required by

statute to entitle them to fees.—Clague v. Hodg

son, 16 Minn. 329, (Gil. 291.)

23. To sustain the taxation of witnesses' fees

as costs the affidavit should state the place of

residence of the witness, as well as the number

of miles traveled bv him. —Merriman v. Bowen,

28 N. W. 921, 35 Minn. 297.

24. In order to tax as costs the fees and ex

penses of witnesses who were not sworn, an affi

davit that they were necessary and material is

not sufficient; facts showing the necessity of

having them in attendance must be stated.—Os

borne v. Gray, 19 N. W. 81, 32 Minn. 53.

25. On taxation of costs by theelerk, objection

was made to the allowance of the fees of a witness,

" because said cause was set down for trial upon

a day certain, and it was not necessary to have

the witness present so many days. " On appeal

the court found that the cause was not set for a

day certain, yet deducted fees for several days'

attendance. Held, that the court evidently con

strued the objection as presenting two grounds:

(1) That the cause was set down for a day cer

tain; (2) that the witness was present an un

necessary number of days,—which construction

was reasonable, and would bo followed by the

supremo court.—Davidson v. Lamprey, 17 Minn.

82, (Gil. 16.)

26. The action of the trial court in reducing

the amount taxed by the clerk for witness' fees,

on the ground that it was unnecessary to have

the witness present so many days, will not be

disturbed on appeal, where the record does not

show all the facts relating to the question.—Da

vidson v. Lamprey, 17 Minn. 32, (Gil. 16.)

Depositions.

27. A party entitled to costs should bo allowed

for the services of a notary for taking depositions

in another state what such services are reason

ably worth, not exceeding what was actually

paid or incurred, in the absence of a statute

fixing fees in such case.—Wentworth v. Griggs,

24 Minn. 450.

28. Notary fees for taking two depositions of

the same witness will not be allowed in taxation

of costs, unless the necessity for taking both is

made to appear.—Wentworth v. Griggs, 24

Minn. 450.

Documentary evidence.

29. A defendant is, on dismissal of a cause, en

titled to recover, as disbursements, the expense
of copies of papers, material to his defense, act

ually and necessarily procured.—Wentworth v.

Griggs, 24 Minn. 450.

30. The expense of documentary evidence used

by the same defendants in several actions against

them may be taxed in either action, but in one

action only.—Barry v. McGrade, 14 Minn. 286,

(GU. 214.)

Procedure.

81. The verification to a bill of costs should

show, at least pr/nvt facie, that disbursements

were necessarily paid or incurred. It is not

sufficient to aver that they have been "paid and

incurred, " and the affidavit should also show

the number of days and dates of attendance of

each witness.—Andrews v. Cressy, 2 Minn. 67,

(Gil. 55.)

82. Where a Jury-list is taxed for in the bill

of costs of a Justice's court, it is to bo presumod

such list was made; and, where mileage of a

witness is allowed, it is to be presumed that

proper proof of travel was made. — Clague v.

Hodgson, 16 Minn. 829, (Gil. 291. )

83. Costs allowed a party upon a motion may

be included in the costs taxed and inserted in

the Judgment.—Wentworth v. Griggs, 24 Minn.

450.

84. Under Gen. St. Minn. c. 70, $ 10, allowing

tho sheriff, for keeping property attached, such

sum as the court may allow, to authorize tho

clerk to tax the same, there should be a previous

allowance by the court. —Barman v. Miller, 23

Minn. 458.

35. A clerk of the court has no right, on ap

peal from a Justice, to retax the costs taxed by

such justice, but errors in such taxation should

be corrected by the court.—State v. Kuckards, 21

Minn. 47.

36. The mode of stating objections to the tax

ation of costs is mere matter of practice, to be

regulated by the court in which such objections

originate.—Davidson v. Lamprey, 17 Minu. 82,

(Gil. 16.)

Appeal from taxation.

37. Under Rev, St. Minn. 1851, o. 72, 5 9,
which provides for the taxation of costs bv the

clerk of the district court, his action may be re

viewed by tne judge upon motion, in tho nature

of an appeal, and his decision be reviewed by

the supreme court on writ of error upon the Judg

ment, although tho statute provides no specific

manner for reviewing the proceedings of the

clerk.—Andrews v. Cressy, 2 Minn. 67, (Gil. 55. )

38. Where discrotionary costs are not allowed,

but a party permits them, by default, to bo.

taxed, upon notice, his objection bv appeal from
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the taxation by the clerk comes too late.—Myers

v. Irvine, 4 Minn. 553, (Oil. 435.)

89. Where, at the time of taking so appeal,

defendant voluntarily paid the fees of the jus

tice, as taxed, he cannot object, upon appeal, to

the items thereof.—(Jlague v. Hodgson, lb Minn.

839, (Oil. 291.)

40. Under Gen. St. Minn. 1866, o. 67, 8 8. re

quiring that, upon taxation of costs, the grounds

of objection to any item shall be specified in writ

ing, and, in case of appeal, certified to the court

by the clerk, and providing that "the appeal

shall be heard and determined upon the objec

tions so certified, and none other, " a party ap

pealing from taxation of costs by the clerk can

raise no objection not made before the clerk.—

Barry v. McGrad-v 14 Minn. 286, (Gil. 214;)

Davidson v. Lamprey, 17 Minn. 32, (Gil. 16.)

41. Where the clerk, as taxing officer, taxes

an item which he has no authority to do, with

out its previous allowance by the court, the ir

regularity is cured by the subsequent approval

of the item by the court on appeal.—Bariuat. v.

Miller, S3 Minn. 458.

IV. Costs on Appeal.

Prevailing party.

42. Under Rev. St. Minn. c. 81, 8 26, as amend

ed by Laws 1852, p. 13, which provides that a

p irty prevailing on a writ of error shall be en

titled to costs, a party procuring a modification

of the judgment is the prevailing party.—San

born v. Webster, 2 Minn. 323, (Oil. 277.)

43. A party Is aggrieved when an improper

Judgment is rendered against him, and, if he ob

tains a correction of the error complained of on

appeal, he is entitled to his costs, unless the ap

peal is prosecuted for vexatious purposes, and not

in good faith.—Allen v. Jones, 8 Minn. 202, (Gil.

172.)

44- Where the supreme court modifies the

Judgment of t he court below, appellant is the

prevailing partv, and entitled to costs. —Henry v.

Meighen, (Minn.) 49 N. W. 646.

46 Minn. 548.

45. Where, on appeal by several plaintiffs or

defendants from a judgment, it is modified as to

some of them, and affirmed as to the others, the

respondent is entitled to costs against those as

to whom it is affirmed, and those as to whom it

is modified are entitled to costs against the re

spondent.—Nelson v. Hunch, 14 N. W. 678, 30

Minn. 132.

40. Gen. St. Minn. 1S7S, c. 8, S 90, provides that

on appeals from decisions of county commissioners

concerning claims against the couuly, if costs are

awarded against the claimant, and there is any al

lowance on the claim, the amount of the costs shall

be deducted from such allowance. But no rule is

laid down by which to determine when costs shall

be awarded against a claimant. Held that, if the

claimant recover part of his claim on such an ap

peal by the county, costs cannot be awarded to the

countv.—Kroshus v. Board County Com'rs Houston

County, (Minn.} 48 N. W. 770.

40 Minn. 162.

47. The costs and disbursements of the pre

vailing party, in a cause in the supreme court of

Minnesota, are recoverable onlj in that cause in

the mannoi prescribed by the rules of court. By

neglect to nave the costs taxed and inserted in

the judgment, the adverse party may cause judg

ment to be entered, under rule 30, without provis

ion being made for costs, and the right to recover

the same is forfeited.—D. M. Osborne & Co. v.

Paulson, (Minn.) 83 N. W. 12.

37 Minn. 46.

Amount allowed.

48. Rev. St. Minn. p. 372, 8 12, provides that

"costs may be allowed on an original motion, or

on an appeal from an order, in the discretion of

the court, not exceeding $10;" and section 16

provides that a decision "in a special proceeding"

on review, is, for the purposes of costs, to be

deemed an action at issue on a question of law.

Held, that an order of the district court, vacat

ing and setting aside an execution, levy, and

sale thereunder, and ordering an nlitis execution

to issue, is not "a special proceeding," within

section 16, but a non-enumerated motion, costs on

appeal from which are to bo governed by sec

tion 12. Shekbukne, J.—Tillman v. Jackson, 1

Miun. 189, (Gil. 103.)

Disbursements for printing papers, etc.

49. Under Pub. St. o. 62, 8 9, providing for

the allowance as disbursements of the expense of

printing papers on appeal, the papers meant are

p:iper books, points, and authorities.— Hart v.

Marshal, 4 Minn. 552, (Gil. 434.)

50. Under Comp. St. Minn. o. 62, 8 9, author
izing the taxation of the expense of printing pa

pers upon appeal as disbursements, the cost of

preparing written paper books cannot be allowed.

—Cooper v. Stinson, 5 Minn. 522, (Gil. 416.)

51. Where matter that is irrelevant to any is

sue involved on appeal is brought into the record,

appellant will not be allowed, on reversal of the

judgment, to recover his costs for printing such

mat tor. —Henry v. Meighen, (Minn.) 49 N. W. 646.

46 Minn. 548.

Copy of reporter's notes.

52. The expense of procuring a copy of the re

porter's minutes of the trial is not a disburse

ment in the supreme court, but should be taxed

in the trial coart.—In re Pinney's Will, 6 N. W.

791, 7 N. W. 144, 27 Minn. 280.

Double costs or damages.

53. Under Rev. St. Minn. p. 416, 8 26, providing

that double costs may, in tho discretion of the

court, be awarded to "tho party prevailing on

a writ of error, " no such costs can be nllowed

on an appeal.—St. Martin v. Desnoyer, 1 Minn.
l^ft /fill iqi \ 7

54. The supreme court has, under Rev. St. p.

416. S 26, no power, on affirmance on appeal from

an order refusing a new trial, to allow respond

ent 12 per cent, damages, nor double costs. The

statute, by its terms, applies only to costs on er

ror.—St. Martin v. Dcsuoyor, l'Minn. 156, (Gil.



395 39GCOSTS, IV.-VI—COUNTERCLAIM AND SET-OFF.

65. Under Gen. St. Minn. 1878 a 84, § 56, al

lowing, on recovery of damages against a railway

company for the killing of or iiijury to domestic

animals by its negligence, in an action pending

in the district court, double the costs allowed by

law, double costs may be awarded in cases com

ing to the district court by appeal, as well as in

pases originally brought there.—Schimmele v.

Chicago, M. & St P. Ry. Co., 25 N. W. 347, 84

Minn. 216.

66. Where, on an appeal from an order overrul

ing a demurrer to a complaint, it appears that de

fendant had no defense to the action, and t'ue ap

peal was taken for delay merely, three per cent.,

under Gen. Laws Minn. 1887, c. 188, in addition to

other costs and disbursements, will be awarded

plaintiff, and be added to any judgment he may re

cover in the action in the court n low.—West V

Eureka Imp. Co., 42 N. W. 87, 40 Minn. 394.

V. Remedies.

Staying proceedings.

57. The proceedings in a second action may bo

stayed until the costs of the previous action are

paid. Per Flanduau, J.—Gerrish v. Pratt. 6

Minn. 53, (Gil. 14.)

VI. Costs in Criminal Cases.

Liability of county.

58. When, in a criminal casein a Justice's court,

the accused is acquitted, the county is not liable

for the fees of an officer for serving a subpoena on

witnesses for the defense, under Gen. St. Minn.

1878, c 70,§ 44, providing that when any prosecutiou

fails, or when the accused proves insolvent, or es

capes, or is unable to pay the fees when convicted,

the fees shall be paid out of the county treasury,

unless otherwise ordered by the court.—Hender-

shott v. Board County Com'rs Fillmore County,

(Minn.) 47 N. W. 810.

45 Minn. 281.

Judgment.

59. Under Gen. St. Minn. 1866, c. 65. 8 162,

(Gen. St. 1878, c. 65, § 171,) a jus'.iceof the peace

has power, in a criminal proceeding before bira,

to render judgment for costs a. well as a fine,

and the district court has under Gen. St. c. 65, §

153, the same power on appeal. —State v. Schmail,

25 Minn. 370.

Co-Tenancy.

See Ten<mcy in Common and Joint Tenancy.

Counsel.

See Attorney and Client.

COUNTERCLAIM AND

SET-OFF.

I. WriAT MAT BE ALLOWED, 1-27.

II. Between wiiat Parties Allowable, 28-39.

III. Pleading and Practice, 40-58.

For breach of warranty, see Sale, 154, 155.

In action for recovery of possession of real prop

erly, see Ejectment, 24, 25; Landlord and

Tenant, 86.

to compel specific performance of contract,

see Specific Performance, 43.to determine claimB to real estate, see Ad

verse Cl<ilm, 32-84.

to quiet title, see Quieting Title, 28.

Setting off benefits against compensation for prop

erty taken for public use, soe Eminent Do

main, 114-123.

I. What mat be Allowed.

What constitutes counterclaim—Cause

of action, generally.

1. The counter-claim contemplated by Comp.

St. Minn. c. 60, §71, providing that the answer

must contain a denial or a counter-claim, must

be one upon which defendant could maintain an

action at law or in equity.—Swift v. Fletcher, 6

Minn. 550, (Gil. aS6.)

2. Under Comp. St. Minn. c. 60, § 71, prescrib

ing what may be the subject of counter-claim,

any cause of action arising ex contractu, whether

for liquidated or unliquidated damages, might

be set up as a counter-claim.—Morrison v. Love-

joy, 6 Minn. 319, (Gil. 224.)

8. Matter constituting a complete defense to

the cause of action set up in the complaint may,

if connected with the subject of plaintiff's ac

tion, and constituting a cause of action against

such plaintiff, be also pleaded as a counter-claim.

—Griffin v. Jorgenson, 22 Minn. 92.

4. Gen. St. Minn. 1866, e. 66, §§ 80, S3, provide

that a counter-claim, to necessitate a replj, must

contain the substance necessary to sustain an ac

tion on behalf of the defendant against the plain

tiff, and such as would authorize a several judgment

in an actiou between the parties. In an action

by the transferee of an overdue note, the defend

ant set up in defense a debt duo from the orig

inal payee prior to such transfer. Held, that

such defense was not a counter-claim, within the

statute, and no reply was necessary.—Linn v.

Rugg, 19 Minn. 181, (Gil. 145.)

5. In an action to foreclose a mortgage, de

fendant set up that ho never recei ved but a por

tion of the amount stated as the principal of the

note, claiming the difference as a counter-claim

for the deficiency. Held not a counter-claim,

but a partial failure of consideration, and the al

legation was not admitted by failure to reply

thereto.—Lash v. McCormiek, *17 Minn. 403, (Gil.

381.)

6. The allegation in the answer of a junior

Judgment creditor, in an action to foreclose a

mortgage, that a portion of the mortgage debt is

also secured by a mortgage upou property In an

other state, nor, subject to the lien of his judg

ment, and to which the plaintiff should first re

sort, does not constitute a counter-claim, under

Gen. St. Minn. 1806, c. 06. § SO, and is therefore

not admitted by the plaintiff's failure to reply

thereto.—First Nat. Bank of Memphis v. Kidd,

20 Minn. 234, iGil. 212.)

Distinguished In Matthews v. Torinas. 22 Minn. 136.
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7. The right of defendant in an action of claim

and delivery to areturo of the property replevied,

and to damages for its taking and detention in

such action, is not a cause of action, within Gen.

St. Minn. c. 66, $ 80, so as to constitute a counter

claim in the action of claim and delivery.—Sylte

v. Nelson, 1 N. W. 811, 26 Minn. 105.

Dlxtlngnished in McFherson v. Runyon, 43 N. W. 392,41
Minn. 828.

8. In an action of replevin in justice's court, the

claim of defendant for damages for the detention

of the property during the pendency of the action

is not a counter-claim, and therefore requires no

reply.—Ward v. Anderburg, (Minn.) 30 N. W. 890.

36 M'inn. 300.

Dtatingnlsbed In McPhernon t. Ilonyon, 43 N. W. 392, 41
Minn. 525.

9. Where, in replevin, defendant justifies the

detention upon a lien claimed for storing the prop

erty, plaintiff may, in order to defeat the claim of

lien, allege and prove damages sustained by him

by reason of careless storing to as much as or

more than the amount claimed to be due for stor

ing, and the fact that such damages are pleaded

by way of counter-claim, instead of by way of de

fense, does not deprive plaintiff of his right.—

Townshend v. Minneapolis Cold-Storage & Freez

er Co., (Minn.) 48 N. W. 6S2.
46 Minn. 121.

Causes of action arising out of same

contract or transaction, or connected

with same subject.

10. Id an action to foreclose a purchase-money

mortgage of real estate, damages resulting from a

breach of covenants of warranty in the conveyance

to the mortgagor may be set up as a counter-claim.

Such claim is a "cause of action arising out of the

contract or transaction set forth in the complaint

as the foundation of the plaintiff's claim, " within

Comp. St. Minn, c.60, § 66.—Lowry v. Hurd,7Minn.

356, (Oil. 2S2.)

Dintlngulfihlng Brown v. Mnnnlne. 3 Minn. 3".. (Gil. 13;)
&nd distinguished in Lough t. Bragp, 18 Minn. 123. (Gil.

11. In an action by a vendor against hts vendee

for the purchase price of personal property a

clause in the answer for damages for the breach

of a warranty of the quality of the property con

stitutes a "counter-claim."—Schurmeier v. En

glish, (Minn.) 48 JS. W. 1112.

46 Minn. 306.

12. In an action by a landlord against his ten

ant for rent, defendant may set up as a counter

claim that plaintiff wrongfully interfered with

his enjoyment of the premises during the timo the

rent sued for accrued; it being connected with

the subject of the action, within (ion. St. Minn.

1878, c. 66, $ 80, subd. 1.—Goebol v. Ilough, 2 N.

W. 847, 26 Minn. 252.

DtxtlngnlKhed In Schmidt t. BicVenbnch, 12 N. W. 850,
26 Minn. 124.

13. In an action for conversion a cause of action

for goods sold and delivered, other than the goods

alleged to have been converted, is not a proper

counterclaim.—Illingworth v. Ureenleaf, 11 Minn.

235, (GIL 154.)

14. In an nction for conversion the answer of

defendant alleged that the property converted

had been replevied by plaintiff, and the replevin

suit dismissed, and that an action on the replevin

bond bv defendant against plaintiff was pending.

Held, that the cause of action set out in the an

swer did not arise "out of the contract or transac

tion set out in the complaint," and is not so "con

nected with the subject of the action "as to consti

tute a counter-claim therein, under Pub. St. Minn,

c. 60, 71, 72.—Majerus v. Hoscheid, U Minn. 243,

(Gil. 100.)

15. In an action for conversion, defendant can

not set up a counter-claim for malicious prosecu

tion of other actions for the same cause set forth

in the complaint, and ask damages therefor, and

an injunction to restrain plaintiff from commenc

ing or prosecuting other suits for the same cause;

as such matters do not arise out of the transac

tion set forth in the complaint.—Allen v. Coates,

11 N. W. 132, 29 Miun. 40.

16. In an action for the price of goods sold

and delivered, defendant cannot set up as a coun

ter-claim that plaintiff maliciously, and without

probable cause, brought a previous action for

such price before it was due. and caused defend

ant's property to be attached therein, as such

cause of action does not arise out of the. contract

or transaction set forth as the foundatiou of

plaintiff's claim, nor is it connected with the

subject of the action. Neither is the bringing

prematurely of the action for the price of the

goods a breach of the contract of safe.—Schmidt

v. Beckenbah, 12 N. W. 349, 29 Minn. 122.

Dlatlngnlshlng Goebel v. Hough, 2 N. W. 847, 26 Minn.
252.

17. In an action for sale and delivery of goods,

defendant, as a counter-claim, set up that the

contract was one of agency, and not of sale, ud

mitted the delivery of goods under such contract,

the sale of a portion thereof, receipt of the pro

ceeds, possession of the unsold articles, and

averred a breach of such contract, and damage

by reason thereof, but did not state any facts en

titling plaintiff to an accounting, nor offer of de

fendant to account, for goods sold, nor to de

liver those unsold. Jleld, that this was insuffi

cient to constitute a counter claim, as it did not

admit any claim against defendant in favor of

plaintiff, arising out of the contract or transac

tion which was the cause of action or ground of

plaintiff's claim.—Steele v. Etheridge, 15 Minn.

501, (Gil. 413.)

18. A defendant may in his answer allege mat

ters that will be a defense or counter-claim to any

cause of action which the plaintiff may prove and

recover for within the allegations, although such

cause of action may not be of the precise character

indicated by all those allegations, and although

such matter might not be a defense or counter

claim if all such allegations should be proved.—

Smalley v. Isaucson, (Minn.) 42 N. W. 352.

40 Minn. 450.

Causes of action arising on different

contracts.

19. In an action on a promissory note, a claim

for the use and occupat ion of lands held by plain

tiff adversely to defendant cannot be set ud as a
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counter claim, under Comp. St. Minn. c. 60, 171, as

such claim does not arise ex contractu. —Folsom

v. Carli, 6 Minn. 420, (Gil. 284.)

20. When a tort-feasor has promised to pay a

certain sum as compensation for the tort, and it

does not appear that the promise was made in

consideration of the aggrieved party's release

of his cause of action, it is gratuitous, and

will not constitute a counter-claim to an action

of contract by the tort-feasor against such other

party.—Steinhart v. Pitcher, 20 Minn. 102, (Gil.

b«.)

21. In an action on a contract a claim for the

price of goods of the defendant wrongfully

taken and sold by the plaintiff may be proper

matter for counter-claim.—Brady y. Brennan, 25

Minn. 210.

22. In an action for work and labor, damages

growing out of a tort cannot be sot up as a coun

ter claim.—Steinhart v. Pitcher, 20 Minn. 102,

(Gil. SO.)

23. Although under Gen. St. Minn. 1878, o. 68, |

97, subd. 2, relating to counter-claims, the defend

ant cannot, in an action on contract, set up as a

counter-claim an independent cause of action aris

ing in tort; yet, when such counter-claim is liti

gated by consent of parties upon the merits, it be

comes an issue in the action, and it is the duty of

the court to make its finding thoreon.—Warnor v.

Foote. (Minn.) 41 N. W. <Ui.

40 Minn. 176.

Equitable set-off.

24. As a general rule, a party cannot set up a

separate debt ugainst a joint one as an "equity, "

under Gen. St. Minn. lti(>6, c. 66, S 79, subd. 3;

and the fact that plaintiffs are non residents, and

have no property within the state out of which

the claim can be collected, and that defendant

cannot procure service of summons so as to sub

ject them to the jurisdiction of the courts of such

state, there being no allegation of plaintiff's in

solvency, will not raise such an equity.—Bird-

Bull v. Fischer, 17 Minn. 100, (Gil. 70.)

2">. Whore there is a presumption of mutual

cre;lit between parties, a court of equity will
offset the debts one against the othor. —Wullrich

v. Hall, 19 Minn. 3b3, (Gil. 329.)

IHstinguishiiiK Barker v. Walbrldgi;, II Miun. 4:9, (Gil.
SM.)

Recoupment—Reduction of damages.

20. In an action to enforce a chattel mortgage

given for the purchase price of an article, the

mortgagor may set up and have adjudicated his

claim for damages for a breach of warranty of

thj article, in reduction of the amount due on

the mortgage, and this notwithstanding an assign

ment ot the mortgage. —Massachusetts Loan &

Trust Co. v. Welch, (Minn.) 49 N. W. 740.

47 Minn. 183.

27. A part of the consideration for a note be

ing the price of property sold by the payee to

the maker with warranty, the latter may have

applied, by way of recoupment in reduction of

the note, in an action thereon, the damages suf

fered from breach of the warranty.—Huglaud v.

Thompson, (Minn.) 51 N. W. 0C4.

II. Between what Parties Allowable.

Joint and separate debts.

23. In an action against two or more persons.

Jointly, a claim due from plaintiff to one alone

cannot be set off against plaintiff's joint demand.

—Cooper v. Brewster, 1 Minn. 94, (Gil. 73.)

29. Under Gen. St. Minn. 1S66, o. 66, jt 80, al

lowing a counter-claim "in favor of a defendant

and against a plaintiff between whom a several

judgment might be had in the action, " a sepa

rate debt cannot bo set up against a claim on a

joint note.—Birdsall v. Fischer, 17 Minn. 100,

(Gil. 76.)

30. In an action by the receiver of a national

bank upon a note due the bank from two Jointly

at the time of the appointment, promissory notes

made by the bank and others, not due attho time

of the appointment of the receiver, owned at that

time bv one of defendants only, and originating

in a different transaction, cannot be offset against

the claim of the receiver on the Joint note.—

Balch v. Wilson, 25 Minn. 299.

81. Where the subject of a counter-claim is a

tort, it cannot be objected that the tort was com

mitted by a firm composed of plaintiff and others,

not parties to the suit, as the persons committing

the tort are severalty as well as jointly liable there

for.—Walker v. Johnson, 9 N. W. 632, 28 Minn.

147.

Partnership transactions.

32. In an action by an assignee of a claim

against dofendant for the services of a boat, in

the business of which defendant was a partner,

defendant will not be allowed to set off his

share of the earnings of the boat. — Kussell v.

Minuesota Outfit, 1 Minn. 162, (Gil. 130.)

33. In an action by partners against a collec

tion agency for money alleged to have been col

lected for plaintiffs, defendant cannot set off

against the demand the amount due on a sub

scription by one of the plaintiffs individually to

the agency.—Peck v. Snow, (Minn.) 50 N. W.470.

47 Minn. 39S.

84. Defendant made his promissory note to J.,

by whom it was indorsed before maturity to W.,

who indorsed it to plaintiff in this action. Upon

the theory that the note fell duo while in W.'a

hands, and before its indorsement to plaintiff, de-

fondant undertook to defeat the action by setting

up a claim against W. on account of unsettled part

nership business between them. Held, that the

defendant could not be allowed to set up said mat

ter without an accounting between him and W.,

and that he could not have such accounting unless

W. was made a party to the proceeding in which it

was sought.—Wilcox v. Couistock, (Minn.) 33 N.

W. 42.

37 Minn. CB.

Transactions with corporations and

stockholders.

85. In an action on a note, defendants pleaded

as set offs that part of the consideration of the

note was plaintiff's agreement to continue to act

as manager of the corporation, of which he and

defendants were the sole stockholders, the note
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being given In payment for stock Bold by him '

to them ; that plaintiff failed to perform his agree

ment, to the damage of defendants and the corpo

ration; and that he had converted to his own use

a note belonging to the corporation. Held that

these set-offs were not allowable, as they grew out

of causes of action accruing to the corporation on

which defendants, as stockholders, could not main

tain an action, though their answer alleged that

they were the owners of the corporate property

bv virtue of owning all its stock. — Mealey v.

Kickerson, (Minn.) 46 N. W. 911.

44 Minn. 430.

Principal and surety.

36. in an action against a surety, if the princi

pal debtor be a party, and he be insolvent, the

surety may set off against the debt sued on a debt

due lrom the plaintiff to the principal debtor.—

Keeker v. Nortuway, (Minn.) 46 N. W. 21U.

44 Minn. 61.

87. If an action be brought against a surety

alone, the principal debtor may intervene for the

purpose of defeating a recovery by plaintiff, and

may set off a debt uue him truui plaiutitf. —Becker

v Northway, (Minn.) 46 N. VV. 310.

44 Minn. 61.

Assigned claims.

33. Though Gen. St. Minn. 18fi6, c. 66, J 27,

declares that the assignment of a thing in action

is without prejudice to any defense existing at

the time of the assignment or before notice of it,

where a promissory note, after dishonor, has

been transferred for value to a p:irty, who has

given notice of such transfer to the maker, the

maker cannot, in an action brought thereon by a

subsequent indorsee, set up, as an offset thereto,

a claim against the payee purchased or coming

into his hands after such notice or transfer.—

Linn v. Rugg, 19 Minn. 161, (Gil. 145.)

39. In an action brought by the grantee of a

mortgagor against the mortgagee, or his as

signee, to recover rents collected by him before

the time of redemption from foreclosure sale ex

pired, the deficiency of the mortgage debt can

not be set up as a counterclaim.—Spencer v.

Levering, 8 Minn. 4C1. (Gil. 410.)

III. Pleading and Practice.

Answer setting up counterclaim.

40. To constitute new matter set up in an an-

»wer a counter-claim, so as to make a reply nec

essary, it must be pleaded as such; and so that,

if true, the court must graut affirmative relief to

tho defendant upon it—Droughtou v. Sherman,

21 Minn. 43L

41. Matter manifestly set up as a counter

claim, and upon which affirmative relief it

prayed, will bo treated and regarded as a coun

ter-claim, although not so expressly designated.—

Griffin v. Jorgenson, 22 Minn. 92.

Demurrer to answer.

42. Plaintiff can only raise the question whether

• cause of action is the subject of counter-claim

by demurrer.—Walker v. Johnson, 0 N. W. 032,

28 Minn. 147; Lace v. Fixen, 38 N. W. 702, 30

Minn. 46.

43. An objection that a cause of action plead

ed as a counterclaim is not a proper subject of

counterclaim is waived by plaintiff, by omit ting

to demur on that ground and taking issue on the

facts. Following Walker v. Johnson, 9 N. W.

(132, 28 Minn. 147.—Mississippi & K. It. Boom

Co. v. Prince, 24 N. W. 344, 34 Minn. 71.

Beply to counterclaim.

44. An answer set up a counter-claim consist

ing of a number ot items of different classes.

The reply denied generally each and every alle

gation in the answer, save as stated, admitted,

or qualified, and then referred to specific items of

the counterclaim, admitting some and denying

Others. Held, that items not referred to were

admitted.—Leyde v. Martin, 16 Minn. 3b, (Gil.

24.)

45. An answer set up various counter-claims,

some of which were for matters other than goods

or money, and the reply did not aver payment.

Held, that the court properly refused to charge

that, if plaintiff had paid defendant for all the

goods and money had of him, no recovery could

be had by defendant upon any of his said coun

ter-claims.—Clonan v. Thornton, 21 Minn. 380.

Failure to set up counter 3laim.

46. Pub. St. Minn. c. 60, § 72, requiring a de

fendant having a counter-claim to set it up in

his answer, or be precluded from asserting it,

was not re-enacted by the General Statutes of

1866, and a failure to set up a demand as a coun

ter-claim does not, under tho latter statutes, bar

an action thereon. —Douglas v. First Nat. Hank of

Hastings, 17 Minn. 35, (Gil. 13.)

Failure to reply.

47. The objection that the facts set up as a

counter-claim do not constitute a cause of action is

not waived by a failure to reply.—Schurmeier v.

EngliBh, (Minn.) 43 N. W. 1112

46 Minn. 306.

Admissions by setting up counterclaim.

48. Where, in an action upon contract, the de

fendant sets up a counterclaim for damages aris

ing from failure to complete the contract, he ad

mits the existence of a claim against him on the

part of the plaintiff, and tenders an issue upon

all the equities between them on the contract,

and cannot afterwards rely upon simple non-per

formance as a defense.—Mason v. Heyward, 3

Minn. 182, (Gil. 110;) Whalon v. Aldrich, 8

Minn. 340, (Gil. 305;) Koempel v. Shaw, 13

Minn. 488, (Gil. 451;) Paine v. Sherwood, 19

Minn. 315, (Gil. 270;) Paine v. Sherwood, 21

Minn. 225.

Tho rases ot Mnsnn v. Heyward. > Minn. 186. (Oil. 116.)
and Whalon r. Aldrich, 8 Minn. 818, (Gil SOB.) were dts-
ttllRiilBlled In Koempel v. Shaw, ID Minn. 48S (Oil. 451.)
and the rale wan disapproved In Paine v. Sherwood, 21
Minn 225. and finally at>ro»rated by Laws 18-S"i. c. 101.

See Tralnor v. Woman. 2u N. W. 401. 34 Minn. 237.

49. In an action on a contract for painting, the

answer set up as a defense plaintiff's unworkman

like execution of the contract, and counter-claims

for the moneys paid in excess of the true value of

the work, for moneys paid to others to finish

the work, and for damages for failure to finish In

a specified time. Held, the answer Droposing to
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adjust the equities between the parties by allow

ing plaintiff the value of his work and materials,

that the court erred in striking out that part of the

answer setting up defective work as a defense.—

Koeinpel v. Shaw, 13 Minn. 4sS, (Gil. 451.)

Distinguishing whalon v. Aldrich.8 Minn. 310. (Oil. 305.)

BO. Laws Minn. 18S3, o. 101, § 1, providing that

"the pleading of a set-off or counter-claim by a

defendant * * * shall not bo held or construed

to be an admission of any cause of action on the

part of the plaintiff against such defendant,"

abrogated the rule to the contrary adopted in

Mason v. Heyward, 8 Minn. 116. Reversing, on

rehearing, decision in Trainor v. VVouman. 24

N. W. 297, 33 Minn. 484.—Trainor v. Wouman, 25

N. W. 401, 34 Minn. 237.

Judgment on pleadings.

61. W here an answer sets up a counter-claim,

a motion for judgment on the pleadings is prop

erly denied.—Cummings v. Taylor, 21 Minn. 366.

52. It is not error to order Judgment for the

plaintiff on the pleadings, in an action on contract,

where the answer states a counter-claim or set-cff

for merelv nominal damages.—Cleveland v. De

Soto Boiler-Works, (Hitchcock t. Turnbull.) 47

N. W. 153, 44 Minn. 475.

53. Where the answer admits plaintiff's cause

of action, and sets up a counter-claim, which is ad

mitted bv a failure to reply, there is no issue to

try, and judgment should be ordered on the plead

ings.—Schurmeier v. English, (Minn.) 48 N. W.

1112.

46 Minn. 306.

Affirmative judgment for defendant.

54. Upon a counter-claim, under the Code, the

defendant may not only offset plaintiff's claim,

but may also have an amrmntive judgment.—

Mason v. Heyward, 3 Minn. 182, (Gil. 116 )

65. Under Conp. St. Minn. o. 57, jf 24, a de

fense by way of recoupment may bar plaintiff's

claim, azid alr.o entitle defendant to damages.—

Smith v. Dukes, 5 Minn. 373, (Gil. 301.)

56. In an action for services rendered under a

contract of employment, defendant may plead,

by way of recoupment, damages sustained

through tho negligent performance by plaintiff

of the same contract on which the action is

brought, and, under the statutory provisions au

thorizing counter-claims, may have affirmative

Judgment against plaintiff for the amount of a

balance found in defendant's favor -Harlan v.

St. Paul, M. & M. Ry. Co., 18 N. W. 147, 31

Minn. 427.

57. In an action by an assignee of a chose in

action, a set off thereto of a claim against the as

signor to which defendant is entitled can bo al

lowed only in reduction of the claim, ami defend

ant is not entitled to an affirmative Judgment for

a bulance due him thereon, as upon a counter

claim against plaintiff.—Webb v. Michener, 19

N. W. 82, 32 Minn. 48.

58. When in an answer matter is pleaded as a

counter-claim, the defendant must have such re

lief, though not specifically demanded in the an

swer, as the facts proved within its allegations

show him entitled to.—Wilson v. Fairchild, (Minn.)

47 N. W. 642.

45 Minn. 203.

COUNTIES.

I. Creation and Division, 1-8.

II. Countt Seat. 9-19.

III. County Commissioners, 20-28.

IV. Officers, 29-03.

V. Contracts, 64-49.
VL Liabilities and Indebtedness, 70-80.

VII. Actions, 81-85.

Conferring judicial powers on county commission

ers, see Constitutional Law, 47-49.

Drainage of wet lands, see Drainage.
Establishment of higbwavs by commissioners, see

Highway, 19-27.
Fixing salary of county attorney, see Con«tttu-

tiimal Law, 32.
Liability for expenses of commitment of insane

person, see Insanity, 1, 2.
for expenses of constructing highways, see

Highways, 48-52.
for fees in criminal prosecutions, see Costs,

58, 59.
Licenses by commissioners for sale of liquors, see

Intoxicating Liquors, 17, 18.
Medical attendance on pauper, see Poor and

Poor-Laws, 6.
Removal of countv seat, see CojistttnttonaJ Law,

57, 68; injunction, 10.
Right to public land entered under town-site act,

see Publli: Lands, 48, 49.

I. Creation and Division.

Power of legislature.

1. Except in so far as the constitution of Min

nesota prohibits the legislature from removing

the county-seats, or changing the boundaries of

organized counties, save in pursuance of a vote

of the people of such counties, the control of the

legislature over the same is supreme, and it may

create or abolish such counties without the con-

sont of their inhabitants. Gilfiixan, C. J., dis

senting.—State v. McFadden, 23 Minn. 40.

2. The amendment to the Minnesota constitu

tion empowering the legislature to authorize

"municipal corporations " to levy assessments for

local improvements, without regard to a cash val

uation ui the property assessed, authorizes such

legislation in respect to counties.—In re Dowlan,

(Minn.) 31 N. W. 517.

86 Minn. 430.

Establishment and organization.

8. Under the constitution and laws of Minne

sota, the "establishing" of a county isthesettiug

apart of territory to be in future organized as a

political community or quasi corporation for

political purposes, while the "organizing" is the

vesting the people of such territory with such

corporate rights and powers; and, until author

ized by the legislature, the people of a county

"established," but not "organized," have no

right to act as an organized county.—State v.

Parker, 25 Minn. 215.
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4. Gen. St. Minn. 1866, c. 8, relating to "coun

ties and county officers, " recognizes in titles 1

and 2 the existing distinction between established

and organized counties. Title 3, relating to

"county commissioners, " provides that for the

purposes of this title every county shall bo deemed

an organized county. It does not expressly pro

vide for any county officers other than commis

sioners, though in defining their duties it refers

to officers to whom, under subsequent titles,

only organized counties are entitled. Held, that

this title 3 was not intended to organize counties

which were unorganized before its passage, fur

ther than to allow them county commissioners,

as expressly provided therein.—State v. Parker,

25 Minn. 215.

Boundaries.

5. A statute, and a Joint resolution to correct

the same, passed by the legislature on the same

day, in regard to county boundaries, defined

boundaries impossible to be followed. Jield,

that they should be disregarded entirely.—State

v. Timmens, 4 Minn. 325, (Gil. 241.)

6. Laws Minn. 1876, c. 20S, repealing the act

providing for the organization of Cass county,

attaching it to Crow Wing county for record

and other purposes, and providing tor a transfer

of its records and property to s.iid county of

Crow Wing, is not in conflict with Const. Minn,

art. 11, J 1, which provides that "all laws

changing county lines in counties already organ

ized * » * shall, before taking effjet, be sub

mitted to the electors of the county * * * to

be affected. "—State v. McFadden, 23 Minn. 40.

Districts for purposes of elections.

7. Under Gen. St. Minn. 1S78, c. 8, $ 93, the

board of county commissioners, after a United

States census of the population of their county has

been taken, may, upon ascertaining the result to

their own satisfaction from any source of infor

mation, proceed to redistrict their county without

any formal or official announcement or certifica

tion of the enumeration by the census bureau.—

State v. Holden, (Minn.) 47 N. W. 971; Same v.

Paulsen, Id.

45 Minn. 313.

8. Such redistricting is merely prospective in

its operation as to elections of members of the

board of county commissioners, and hence, where

a person was duly elected in November for a term

to commence the following January, he would not

become disqualified by reason of the foot that in

a redistricting made in December the town in

which he resided was included in a district differ

ent from that for which he was elected.—State v.

Holden, (Minn.) 47 N. W. 971; Same v. Paulsen,

Id.

45 Minn. 313.

II. Couxtt Seat.

Constitutionality of statutes authorizing

removal.

9. The general act of March 18, 185S, (Pub.

St. Minn. c. 2.) authorizing county commission

ers, upon petition therefor, to submit the ques

tion of cbangina acounty-seat to the voters of the

county, and authorizing the county-seat to be

changed if a majority vote therefor, Is in conflict

with Const. Minn. art. xi., § 1, requiring such

change to be made by a special act of the legis

lature, submitted for approval to a majority of

the electors of the county. Atwateh, J., dis

senting.—Roos v. State, 6 Minn. 428, (Gil. 291.)

10. The provision in Const. Minn. art. 11, § 1,

that all laws for the removal of county-seats shall

be submitted to the electors of the county, "and

be adopted by a majority of such electors, " means

that such laws shall be adopted by a majority of

those who vote at the election, and not a majority

of the actual electors of the county. Berky, J.r

dissenting.—Taylor " Taylor, 10 Minn. 107, (Gil.

81;) Everett v. Smith, 22 aiinn. 53.

Taylor v. Tiivlor. lo MIdd. 107. (Oil. 81,) la limited Id
Bayard v. Klingx. Hi Minn. 252, ((ill. 226.)

11. Sp. Laws Minn. 1867, o. 95, providing for

the removal of the county seat of Wabasha coun

ty, to take effect after submission to the elect

ors of the county at the next general election,

and its adoption by a majority of such electors-

"voting thereon, " is in conflict with Const. Minn,

art. 11, 51, requiring the adoption of such meac-
ur- liy a majority of all the electors voting at

the election.—Bayard v. Klinge, 10 Minn. 249r

(Gil. 221.)

Limiting Taylor v. Taylor. 10 Minn. 107, (Gil. 81.)

12. The motives of the legislature In passing

an act, and of those who procured it to be passed,

cannot be considered on the question of its valid

ity; and as the legislature has the power, in the

first instance, to locate acounty-seat, and author

ize tho issue of bonds for the erection of county

buildings, without, in either case, submitting the

question to a vote of the electors of such county,

it does not affect the validity of an act (Sp. Laws

Minn. 1871, o. 92) constitutionally passed, au

thorizing the erection of county buildings In a

temporary county-seat, and a vote on the propo

sition, that it. was secretly and fraudulently pro

cured, or to the bonds issued thereunder, that no

notice wa3 given the inhabitants of the election

provided for, there being no obligation under the

statute to give notice.—Jewell v. Weed, 18 Minn.

272, (Gil. 247.)

Proceedings for removal.

13. Where tho board of county commissioners, in

accordance with the provisions of Laws Minn. 1889,

c. 174. inquire into and determino what signatures

to a petition for the removal of a county-seat should

be deducted therefrom, and file their certificate

thereof, such certificate is conclusive; and, where

it shows that the petition contains tho requisite

number of signatures, the election held in pursu

ance tnereof will not be void because of any error

or mistake of the board in determining, upon the

evidence before them, what signatures were im

properly on the petition.—Currie v. Paulson,

(Minn.) 45 N. W. 854.

43 Minn. 411.

14. Laws Minn. 1S89, c. 174, relating to the

changing of county-seats, contemplates the giving

of certain prescribed notices as conditions preced

ent to action by the board of county commission

ers upon a petition for the change of a county-

seat. And a peremptory mmidmnus granted ex

ptirte upon the petition of the relator, without pre

vious opportunity afforded to the respondents to bo
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heard, commanding the board of county commis

sioners to consider and determine the natters al

leged in a petition for the removal of a county-

ecat, irrespective of the matter of notice, is erro

neous.—State v. Board County Com'rs, (Minn.) 44

X. W. 61.

42 Minn. 284.

15. Laws Minn. 1889, c. 174, relating to the re

moval of county-seats, requires that the notice of

the meeting of the county commissioners to act on

-the petition of legal voters for a change of county

6eat shall be published once in each week for two

consecutiveweeks, immediatelypreceding the time

fixed for the meeting, etc. Held, that notice of a

meeting to be held on the 27th of Muy, published

on the 15th and 22d of May, respectively, was not

•ufflclent.—State v. Board of County Com'rs,

(Minn.) 45 N. W. 614.

43 Minn. 322.

i. The determination of the question of the

sufficiency of the notice is not an act involving the

exorcise of judicial discretion; and where the pro

ceedings are regular, and the notice and proof of

publication and posting are sufficient, which may be

determined on inspection of the record, it is the

duty of the commissioners to proceed and act up

on the petition.—Slate v. Board of County Com'rs,

(Minn.) 45 N. W. 614.

48 Minn. 322.

17. Laws Minn. 1889, c. 174, which provides for

proceedings to remove county-seats, is constitu

tional, and, where it is shown by affidavit that

proceedings for removal were had in all respects

In conformity with the statute, it Is within the

discretion of the court to dissolve a temporary in

junction against the removal of the county officers

theretofore granted.—Todd v. Rustad, (Minn.) 46

U. W. 73.
43 Minn. 500.

18. While Gen. St. Minn, c 1, S 55. provides a

summary and adequate mode of procedure for test

ing the validity and regularity of proceedings for

the removal of county-seats, citizens and tax-pay

ers may maintain a suit for permanent injunction

Against the removal of the county officers, where

the constitutionality of the law under which the

proceedings for removal were had is denied.—Todd

Uustud, (Minn.) 46 N. W. 73.

43 Minn. 500.

19. In a proceeding under Gon. St. Minn. 1816,

•c. 1, J 52, to contest the validity of a vote upon

the question of removal of a county-seat, the pre

vailing party is not entitled to judgment for his

disbursements; the same not being specifically

provided for by statute, (Gen. St. c. 67.)—Bayard

Kliuge, 1G Minn. 249, (Gil. 221.)

III. County Commissioners.

Powers, generally.

20. A board of supervisors is not a Judicial

body, and has no rijht to adjudgo the election of

an officer de facto void on his application for

pavment of salary.—Parker v. Board Sup'rs Da

kota County, 4 Minn. 59, (Gil. 80.)

Contracts.

21. County commissioners, In procuring the

publication of an annual statement of receipts

and expenditures of the county, under Gon. St.

1806, c. 6, S 103, as amended by Laws 1872, c. 59,

(Gen. St. 1878, c. 8, § 113, ) act under a special stat

utory authority, and cannot bind the county to

pay for the publication of a statement different,

or covering another period, from that therein

prescribed.—Mitchell v. Board County Com'rs

St. Louis County, 24 Minn. 459.

22. The county board of S. county entered into

a contract with the borough of H., in said county,

by which it was agreed that the county should

erect on lands of the county in the borough a

court-house to cost not less than $7,500, provided

the borough would pay $5,000 Into the county

treasury towards the cost of such building. It was

further agreed that the borough should have the

use of the second floor of the building when the

same was not in use by the district court. It was

also provided that in case the county-seat should

at any time be removed from the borough, the

county should have the option of transferring the

land and building to the borough on the payment

to the county of $3,000, or the refunding of the

$5,000, and that the county should not sell the land

and building without the consent of the borough.

Held, that the contract was beyond the scope of

the power of the county board, and the borough

acquired no rights thereunder.—Borough of Hen

derson v. Board of County Commissioners of Sib

ley County, 11 N. W. 91, 28 Minn. 515.

23. A resolution of a board of county commis

sioners, who were authorized by Sp. Laws Minn.

1881, Ex. Sess. o. 104, to take measures to pre

vent the spreading of small-pox, provided for the

employment of physicians for that purpose, to be

under the supervision of the commissioners in

their respective districts. One of the commis

sioners, in good faith, and with the knowledge

and approval of the others, but without any offi

cial action on their part, employed a physician

for such purpose in his district, who rendered

services and incurred expenses reasonably neces

sary to prevent the spread of the contagion, and

his claim therefor was subsequently allowed in

part by the board. Held, that the employment

of physicians was within the authority conferred

by the act, and that the subsequent ratification

made such claim a valid charge against tho coun

ty, subject, on appeal, only to an examination as

to accuracy and reasonableness. — Schmidt v.

Board County Com'rs of Stearns County, 24 N.

W. 358, 34 Minn. 112.

Issuing and negotiating bonds.

24. Comp. St. c. 7, 5 5, conferring certain pow

ers on county commissioners, as it existed in

1S57, authorized them to issue bonds for the erec

tion and repair of buildings necessary for county

use.—Chaska Co. v. Board of Sup'rs of Carver

County, 6 Minn. 204, (GIL 130.)

25. Under the laws of Minnesota, county com

missioners have no authority generally to bind

their counties by bonds, payablo at a future date,

with interest coupons, and such bonds issued by

them are mere admissions of debt, and are subject

to impeachment for want of consideration in the

hands of anv person. — Goodnow v. Board of

Com'rs of Rumsey County, 11 Minn. 31, (Gil. 12.)

26. Laws Minn. Ex. Sess. 1857, p. 301, author

izing county commissioners to issue "county or
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ders" for a certain purpose, "subject to the same

rules as other county orders, " does not give tbem

authority to issue bonds payable at a future time,

with interest coupons.—Goodnow v. Board of

Com'rs of liamsey County, 11 Minn. 31, (Gil. 12.)

27. The board of county commissioners of a

county which is, by Pub. St. Minn. c. 7, § 5,

subd. 6, invested with "the management of the

county tunds, " has, when not specially restrict

ed, expressly or by implication, power to ap

point agents and clothe them with power to act

for it in the negotiation of the bonds of the

county.— Cushman v. Board of County Com'rs Car

ver County, 19 Minn. 295, (Gil. 232.)

Powers of chairman.

23. A chairman of a board of county commls

sloners has no authority to rent premises for the

use of the county, in the absence of authority

conferred on him bv the board, as provided by

Gen. St. c. 8, ji§ 93, 97.—Gardner v. Board County

Com'rs Dakota County, 21 Minn. 33.

IV. Officers.

County treasurer — Appointment and

qualification—Bond.

29. Under Gen. St. Minn. 1878, e. 8, i 164,

providing that on the failure of the county treas

urer to give an additional bond within 10 days of

the time that he is required to do so by the board

of county commissioners, "his office shall be con

sidered vacant, and another treasurer shall be

appointed," failure to give such bond within the

10 days ipso facto vacates the treasurer's office.—

State v. Sanderson, 3 N. W. 984, 26 Minn. 3o3.

80. Gen. St. Minn. 1878, e. 8, $ 163, provides

that "the county commissioners may require the

county treasurer to give a new bond with sure

ties to be approved by them," whenever in

their opinion the sureties inthe original bond are

Insufficient. Section 104 declares that, unless

such new bond is given within 10 days from the

time it is required, the treasurer's office shall be

considered vacant. Held, that the fact that the

board of commissioners was not in session at any

time within the 10 days would not excuse the

treasurer from delivering such new bond, as, un

der Gen. St. Minn. 1878, c. 8, $ 138, declaring the

county auditor ex officio clerk of the board, and

custodian of its papers, the bond could be deliv

ered to the auditor.—State v. Sanderson, 3 N. W.

964, 20 Minn. 333.

31. A county treasurer, having been re-elect

ed to the office for a term to commence March 1,

18i0, did not qualify for such term by giving

bond, as required by Gen. St. Minn. 1S78, c. 8,

S 145, on or before January 15, 1SS0, but he con

tinued to hold the office until June21, 1880. Held

that, notwithstanding Gen. St. 1878, c. 8, § 144,

providing that the term of office of the county

treasurer shall "continue for two years, and

until a successor is elected and qualified," in

view of the provisions of Gen. St. 1878, c. 8, $

145, and c. 9, $ 2, that failure to give bond should'

be deemed a refusal to serve, and that the office

should become vacant thereupon, the office be

came vacant in such sense that R. was not en

titled to administer it, and it became the duty of

the county commissioners, under Gen. St 1878,

c. 8, $ 147, to appoint a person to hold the offica>

from March 1, 1880; and, as these statutes were,

in effect, a part of the contract entered into by

the sureties on the bond of t ne tieasurer for his

first term, their obligation did not extend beyond
the ena ot tnatterm, or, it circumstances made it

proper to defer the appointment of a successor, be

yond a reasonable timo for such appointment. —

Board County Com'rs of Scott County v. King, 13

N. W. 181, 29 Minn. 398.

DIstlnRulHhed la Taylor v. Sullivan. 47 N. W. 802, 45
Mian. 810.

Bernoval.

82. The county commissioners of Cass county

had, after the passage of Sp. Laws Minn. 1S70,

c. 208, disorganizing that county, no authority to

remove the county treasurer or appoint a uew

one.—State v. McFadden, 23 Minn. 40.

Liability for public funds—Breach.

of bond.

33. Under Gen. St. Minn. 187S, o. 8, § mr

making it the duty of an outgoing county treas

urer, on going out of office, to deliver to his

successor in office all the public moneys, books,

etc., in his possession, the failure of an outgoing

treasurer to so deliver public moneys in his

hands is a breach of duty for which he and his

sureties are liable, though no express demand

for such moneys was made.—Board of County

Commissioners of Redwood County v. Tower, 8

N. W. 907, 28 Minn. 45.

84. A county treasurer's bond was conditioned,

in accordance with the provisions of tho statute,

that he should, "during his term of office, safely

keep and faithfully pay over, according to law,

all moneys which came into his hands. " Held,

that his responsibility thereon was absolute, and

not that of an ordinary bailee, and he was liable

for funds of the county stolen without his fault

or neglect while kept in a safe furnished for

that purpose by the countv.—County Com'rs Hcu-

Repin County v. Jones, 18 Minn. 190, (Gil. 182:)

Com'rs Redwood County v. Tower, 8 N. W. 007,

28 Minn. 45.

County Com'rs Hennepin Connty t. Jone*. 1R Minn

199, ((ill. 1*2.) in iliatlneuixhi'd In County Com'rs McLeod
County v. Gilbert, 19 Minn. 216. (Gil. 178.)

35. Under Laws Minn. 1860, cc. 2, 8, and Laws

1861, cc. 2, 3, a county tieasurer was absolutely

responsible, independent of his official bond, for

all money coming into his hands as such treasur

er, even though it may have been stolen from

him without his fault or negligence.—County

Com'rs of MeLeod County v. Gilbert, 19 Minu.

214, (Gil. 176.)

DlHtlnKuUMnp: County ' Com'rs Hennepin County v.
JoiK'B, Is Minn. 199. (Oil. 182 )

36. The sureties on a general bond of a county

treasurer are not liable for deficiencies, or failure

to pay over money collected on university or

school lands. For such matters only tho sure

ties on his special bond, givun under Gen. St.

Minn. 1886. c. 38. 8 39, are liable.—State v.

Young, 23 Minn. 551: Com'rs Redwood County

v. Tower, 8 N. W. 907, 28 Minn. 45.

37. Sureties on the official bond of a county

treasurer, not being liablo for his delinquency in
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respect to moneys belonging to the school funds

paid to him, where such moneys have been in-

distinguishably mingled with the funds in the

county treasury, such sureties cannot be charged,

on proof only of a defalcation or loss from the whole

commingled funds, with the whole of the defi

ciency.—Board County Com'rs of Scott County v.

Ring, 13 N. W. 181, 29 Minn. 898.

County treasurer—Action against treas

urer.

38. Laws Minn. 1860, c. 15, art. 2, J 7, pro

vides that county commissioners, "in all casos

wherein their respective counties may have been

injured, * * * shall and may * * » bring

such suits or actions, either at law or in equity,

which may be best calculated to obtain redress. "

Held, that they may sue the treasurer individ

ually for money which he has failed to pay over,

•and the remedies on his bond, under Laws lstiO,

c. 8, are not exclusive.—County Com'rs of Mc-

Lood County v. Gilbert, 19 Minn. 214, ((Ml. 176. )

89. In an action against a defaulting county

treasurer for funds converted, it is not necessary

that the complaint should allege the accounting or

settlement by the treasurer, or specify errors in

his account, which constitute matters of defense

only.—Board County Com'rs Mower County v.

Smith, 22 Minn. 97.

■ Actions on bonds.

40. Under Gen. St. 1866, c. 78, 5 1, which pro

vides that any person injured by the breach of

an official bond may bring an action thereon in

his own name, the hoard of county commission

ers may sue a defaulting county treasurer on his

bond, or independent of it, and recover for all

moneys belonging to the county treasury by him

converted, whether belonging to state, town,

county, school, or other funds, though such bond

be payable to the state.—Board County Com'rs

Mower County v. Smith, 22 Minn. 97.

41. An action may be prosecuted by a county

against its treasurer and the sureties on his official

bond without first obtaining leave from the court.

—Board of County Com'rs v. Sheehan, (Minn.)

43 N. W. 690.

42 Minn. 57.

42. In an action on a county treasurer's bond

for public moneys received by the treasurer,

and not paid over to his successor in office, the

complaint alleged that delendant T. was olected

county treasurer for a full term ending March 1,

1880, at which date said T. "surrendered said

office to his successor in office, " and that subse

quent to March 1, 1880, to-wit, on or about March

2, 1880, the county treasurer of said county, be

ing then and there the successor in office to said

T., as aforesaid, and acting officially as such

county treasurer, duly demanded, " etc. Held,

that the complaint sufficiently alleged that there

was a legal successor in office to T. , to whom T.

should have delivered public funds in his hands

as treasurer.—Board of Countv Commissioners of

Redwood County y. Tower, 8 N. W. 907, 28 Minn.

43. In an action against a county treasurer
and the sureties on his official bond, defendants

cannot object that in executing the bond they

omitted to attach their seals, and that therefore

Gen. St. Minn. 1878, c. 8, 5 145, which requires

the county treasurer to give a bond, was not

complied with. —Board of County Commissioners

of Redwood County v. Tower, 8 N. VV. 907, 28

Minn. 45.

44. Neither the negligence of the county com

missioners, in respect to their supervisory duties

over the treasurer, nor their actual malfeasance,

facilitating or encouraging a conversion of the

public funds by the treasurer, is a defense in an

action against the treasurer and his sureties for

such conversion.—Board of County Com'rs v.

Sheehan, (Minn.) 43 N. W. 090.

42 Minn. 57.

45. A county treasurer bsing chargeable, un

der Gen. St.. Minn. 1878, c. 11, £ 56, with the

receipt of money to the amount of all the taxes

paid to him, although payment may be made in

part in county orders or town orders, he is pre

sumed, in the absence of proof of the fact, to

have received payment in money.—State v. Ring,

UN. W. 233, 29 Minn. 78.

Deputy treasurer.

46. Evidence that a county treasurer recog

nized a person as his deputy, and delivered a

list of delinquent personal taxes to nira for col

lection, is evidence of his being in fact such

deputy.—McCormick v. Fitch, 14 Minn. 252, (Gil.

185.)

47. The requirement of a bond from a deputy

county treasurer is for the benefit of the treasurer

himse.f. and may be dispensed with bv him.—Mc

Cormick v. Fitch, 14 Minn. 252, (Gil. 155.)

County depositaries.

48. Laws 1873, c. 38, requiring county treas

urers to deposit funds in the county treasury in a

designated depository, applies to all the funds in

such treasury, and is not in conflict with Const, art.

9, S 12, prohibiting any officer charged with tbo

sale-keeping of funds of the state from deposit

ing the same in bank, or in any form converting

Lhe same to his own use.—First Nat. Bank of

Stillwater v. Shepard, 22 Minn. 196.

49. Under Laws Minn. 1873, c. 38, J 1, (Gen.

St. 1878, c. 8, § 150,) the board of county auditors

may designate the depositary for county funds

before a bond is filed by such depositary, but

such designation does not become operative so

as to authorize a deposit of county funds in pur

suance of such designation until the required

bond is furnished, and approved by the county

commissioners.— Board County Com'rs Meeker

County v. Butler, 25 Minn. 303.

50. Though such statute may authorize bonds

for future deposits only, where the bond is condi

tioned for the payment of "all moneys which are

or may have been deposited, " this is sufficient

to bring all moneys previously deposited within

tho security of the bond, and, in legal effect, to

accomplish "a redepositof them under the bond.—

Board County Com'rs Meeker County v. Butler,

25 Minn. 863.

County attorney.

51. Under Const. Minn. art. 7, $ 7, which pro

vides that any persou entitled to vote at any
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election shall be eligible to any office elective by

the people, of his district, an elector who is not

an attorney or counselor at law, or who has not

beeu admitted to practice as such in any of the

courts of the state, is not, by roason thereof, in

eligible to the otHco of county attorney. —State

v. Clough, 23 Minn. 17.

52. Under Gen. St. Minn. 18fi6, c. 8, « which

provides that "the county attorney shall appear

in all cases where the county is a party, " it is

the dutv of the county attorney to attend to any

suit to" which the county is a party, whether

within or without the county, without extra com

pensation.—County Com'rs of Hennepin County

y. Robinson, 16 Minn. SSI, (Gil. 840.)

Compensation—Auditor.

53. Laws Minn. 1871, c. 90, provides that "the

salary of the county auditor shall bo regulated

by the value of the taxable propjrty in their re

spective counties, * * * as follows," after

which follow provisions allowing the auditor a

percentage on such taxable values, including an

allowance for clerk hire. Held, that the word

"salary" included the allowance for clerk hire,

so that the effect of Sp. Laws, 1872, c. 309, fixing

the "salary" of the auditor of Dodge county at

$1,200 per annum, was to limit the compensation

of such auditor to that sum, inclusive of clerk

hire.—Bruce v. County Com'rs Dodge County, 20

Minn. 338, (Gil. 339.)

54. Under Laws Minn. 1871, c. 90, the salary of

a county auditor is to be estimated on the equal

ized value of taxable property in the county for

the preceding official year, and, where such val

uation exceeds $1,500,000, the auditor is to be al

lowed five mills per dollar on the first $100,000,

one-half of one mill per dollar on the excess up to

$2,000,000, and one-fifth ot one mill per dollar on

any excess over $2,000,000. —Board of County

Commissioners of Mower County v. Williams, tj

N. W. 377, 27 Minn. 25.

Treasurer.

55. Under Gen. St. Minn. 1878, c. 8, $ 172, fix

ing the compensation of a county treasurer at

certain percentages prescribed, subject to limita

tions based upon the valuation of taxable prop

erty in his county, where the valuation in a

county exceeds $ti,000,000, and does not exceed

$S. 000, 000, as no limitation is prescribed in case

of such valuation, the treasurer is entitled to the

full amount of tbe prescribed percentages.—Doe

v. County Com'rs ot Washington County, 15 N.

W. 679, 30 Minn. 392.

56. A county treasurer, who fills the office un

der appointment for a period less than one year,

is entitled as compensatiou to the statutory per

centage on the moneys collected by him, although

such percentage exceeds the proportionate amount

for such part of the year, of the total yearly

compensation limited by the proviso to Gen. St.

Minn. 1878, c. 8, § 172. — Beatty v. Board County

Com'rs of Sibley County, 21 N. W. 548, 32 Minn.

470.

DlBtln(tnl»hlnK Stat* t. Frtneil. 18 N. W. 31B. 31 Minn.

460.

57. The word "collector, " as used in Comp. St.

Minn. c. 8, art. 16, % 5, providing that the county

treasurer shall receive for selling lands for delin

quent taxes, and making out certificates, "the like

compensation as has been allowed to said sheriff

or collector," was used synonomously with

"sheriff, " and thereunder he is entitled to receive

25 cents for every certificate executed by him for

the benefit of the county, and 8 per cent, on the

amount for which the lands were exposed for sale.

—Bingham v. Board of Sup'rs Winona County, 8

Minn. 441, (Gil. 390.)

58. It is the duty of a county treasurer to receive,

keep, and disburse all money belonging to his

county, in respect to which no specific provision is

otherwise made, including the proceeds of the sale

of county bonds issued to raise money for building

a bridge, and he is not entitled to extra compensa

tion therefor, though the board of county com

missioners had agreed with him to pav it.—Libby

v. Board County Com'rs, (Minn.) 38 Jf. W. 205.

83 Minn. 448.

59. The county treasurer is the custodian of the

funds paid for school lands by virtue of his office;

and under Gen. St. Minn. c. 8, § 172, providing that

no county treasurer shall receive for his personal

services more than the sum named therein, his an

nual salary was intended as full compensation for

his official services, and he was not permitted to

retain the fees and percentage allowed for handling

the proceeds of state lands, in addition to his salary ;

but all fees and percentage, as well from that

source as others, in excess of the amount provided

by that section for his salary, were to be paid, at

the end of each year, into the revenue fund.—

Gerken v. Board County Commissioners, (Minn.)
40 N. W. 50ti.

39 Minn. 433.

CO. Sp. I-aws Minn. 1887, e. 213, authoriz

ing the county board of Sibley county to repay

to the county treasurer the fees for receiving

and paying over moneys on account of Bales of

school land during his term of office, is not man

datory, and the question of the validity of the

claim is slill open for judicial determination.—

Gerken v. Board County Commissioners, 40 N.

W. 508, 30 Minn. 433.

61. A county treasurer who Is by the county

commissioners required, under Laws Minn. 1877,

c. 97, to visit ccriaiu localities in the county for

the collection of taxes, is not entitled to an al

lowance from the county for expenses incurred by

him in complying with such requirement, for no

such allowance is provided for by Gen. St. 1878, c.

8, § 172. which prescribes the compensation which

the treasurer is to receive and the expenditures

for which an allowance maybe made. —Yost v.

Board County Com'rs Scott County, 25 Minn. 366.

County attorney.

62. Under Gen. St. Minn. 1878, o. 7, § 8, pro

viding that the salary of the county attorney

shall be fixed by the board of county commis

sioners, and allowing an appeal by the county at

torney to the district court, the amount so deter

mined to be his salary from the time it is fixed by

the county commissioners "to the end of the term

for which such salary was so fixed, and for which

such county attorney was elected, unless altered

or changed by such court or judge for good cause

shown, " when the salary of the county attorney
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Is fixed by the county board, It is not thereafter

subject to revision by such board during his

official term.—Hawkins v. Watkins, 27 N. IV.

65, 34 Minn. 554.

Assistant assessors.

63. Under Sp. Laws Minn. 1878, e. 216, reg

ulating the salary ana fees of certain officers in

Ramsey county, "for all services" to be per

formed by them, and providing that "no other or

greater salary or compensation of any kind"

shall be allowed to any of such officers as addi

tional compensation, or for deputies or assist

ants or clerk hire, etc., the county is not liable

for compensation to assistant assessors, in addi

tion to the amount allowed by the statute to the

county assessor.—Beaumont v. Board County

Com'rs of Ramsey County, 19 N. W. 727, 82

Minn. 103.

V. Contracts.

Power to take bond.

64. A county has not, unless expressly author

ized by law, power to take a bond for the" security

or benefit of third persons, and such a bond, though

voluntarily executed, is void.—Breen v. Kelly,

(Minn.) 47 N. W. 1067.

45 Minn. 353.

Power to acquire land.

65. Counties have no power to purchase real

estate, save as conferred by statute. Neither, un

der the power given to a county to purchase and

bold land "for the public use, " nor the power "to

mako all necessary contracts, and to do all other

necessary acts in relation to the property and

concerns of the county," (Comp. St. Minn. c. 1, $

251,) has the county power to purchase land sold

on execution on a iudgment in its fuvor.—Will

iams v. Lash, 8 Minn. 4WS, (OIL 441;) Shelly v.

Same, 14 Minn. 493, (Gil. 373.)

Overruled In Shepard T. Malholt. (Shepard v. Murray
County.) 24 N. W. 292, 83 Minn. 610. by reason of chanfre
In the stat ntes by enactment of Laws 1804. c. 23. and Gen
8t lh66, c. 8. { 76.

66. The authority given by Laws Minn. 1860,

c. 15, § 2, to a county, to "purchase and noldreal

estate * * * for the use of the county, "is

equivalent only to the previously existing authori

ty to hold real estate "for the public use of the

county. "—James v. Wilder, 25 Min... 305.

Overruled In Shepard v. Malholt. (Shepard v. Murray
County.) 24 N. W. -92. S3 Minn. 620. by reapon of chanire
In the stntutes by enactment of Laws 1864, c. 23. and
flen. St. 1866, c. 8, { 76.

67. Under Gen. St Minn. 1866, o. 8, § 75, au

thorizing a county "to purchase and bold real

and personal estate for the use of the county, and

land sold for taxes as provided by law, and to

purchase and hold, for the benefit of the county,

real estate sold by virtue of judicial proceedings

in which the county is plaintiff, " a county may

acquire title to land by taking it in satisfaction

of a lawful claim against its debtor.—Shepard v.

Malhoit, (Shepard v. Murray County.) 24 N. W.

291, 33 Minn. 519.

Overruling: Williams v. Lash. 8 Minn. 4»fl. (Oil. 441,)
Shelley v. Same. 14 Minn. 498, (Oil. 878.) and James v.
Wilder. 25 Minn. 806.

Contracts for advertising delinquent

taxes.

68. Under Gen. St. Minn. 1878, c. 11, 5 73,

providing for the designation by the county com

missioners of the newspapers in which the list

of delinquent taxes shall be published, and sec

tion 110, providing that the commissioners shall

let the advertising of such list to the publisher

or proprietor of a newspaper who will offer to

do the same in some daily or weekly newspaper

of the kind therein described for the lowest sum,

the designation of the newspaper is essential to a

valid contract for letting the advertising.—Hall

v. Kamsey County, 14 N. W. 263, 30 Minn. 68.

69. Under Gen. St. Minn. 1878, o. 11, | 72,

which provides that the newspaper in which the

list of delinquent taxes shall be published shall

be designated by the county commissioners

"at their annual meeting in January, or at the
meeting of the said board in March: • » •

?rovidcd, that if the county commissioners shall

ail to designate such paper, then it shall be des

ignated by the county auditor, " if the commis

sioners fail to designate such paper at or before

their meeting in March, their power to do so is

terminated, and the right and duty to act in the
master devolve exclusively on the county auditor.

- Hall v. Ramsey County, 14 N. W. 263, 30

Minn. 68.

VI. Liabilities and Indebtedness.

Expenses of clerk of court.

70. A county is not liable for the services of a

clerk of the district court in indexing the judgment

records of his office in books provided for in chap

ter 181, Gen. Laws 1885, requiring him to procure

suitable books, and to index therein all the judg

ment records in his office, as only by statute can
any naouity do imposea on a county.—Kasmusson

v. Board of County Commissioners, (Minn.) 43 N.

\V. 8.
41 Minn. 383.

71. Nor can such liability be fixed upon the

county by the order of the judge of the district

court, directing the clerk to perform the work at

the expense of the county, and determining his

fees therefor, either under Gen. St. Minn. 1878, e.

70, $ 2, authorizing the court to establish, by order,

the fees for such services as are not fixed by law,

or under Gen. Laws 1SS3, c. 28, providing that the

court may direct the clerk to procure necessary

books at the county's expense.—Kasmusson v.

Board of County Com'rs, (Minn.) 43 N. W. 8.

41 Minn. 283.

Expenses of town board of health.

72. Under Gen. St. Minn. 1878, o. 10, § 62,

authorizing the board of health of a town to pro

vide for a person residing in the town, infected

with small-pox, "nurses, medical attendance,

and other necessaries, which shall be a charge

in favor of such town, "under certain circum

stances, "upon the couuty in which he belongs,"

where the facts are such as to make such mat

ters a chargo upon a county, the liability of the

county to pay therefor does not depend upon the

fact that the town has paid or issued its orders

for tbem; that the town has provided them is all

that is necessary.—Town of Montgomery v. Board
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County Com'rs of Le Sueur County, 21 N. W.

718, 32 Minn. 533.

Injuries from negligence.

73. In the absence of a statute imposing such

liability, a county is not liable for an injury

caused by the negligence of the county commis

sioners in failing to keep in repair a walk appur

tenant to the county court-house.—Dosdall v.

County Com'rs of Olmsted County, 14 N. W. 458,

80 Minn. 96.

Limitation of indebtedness.

74. Gen. St. Minn. 1878, c. 11, I 78, provides

that an annual levy, not exceeding 10 mills on

each dollar of taxable property "as valued and

entered on the grand list of taxable property,"

shall be made for county expenses. Section

79 forbids "the corporate authorities of any
county, * • • unless expressly authorized by

law, to contract any debt or incur any pecunia

ry liability, for the payment of either the prin

cipal or interest of which it will be necessary

to levy on the taxable property of such county

* * * a higher rate of tax than the maximum

rate prescribed by this chapter. " Section 80 de

clares that every contract made in contravention

of the preceding section shall be null and void.

Held, that the grand list to be considered in de

termining whether a debt incurred by the county

authorities can be raised by a levy of 10 mills is

the grand list in existence at the time the obli

gation is incurred.—Johnson v. Board of County

Com'rs of Becker County, 6N. W. 411, 27 Minn. 64.

County orders.

75. Notice of the loss of county orders, payable

to bearer, should, to save the rights of tho prop

er owner, be brought home to the county treas

urer Advertisement of the loss in a newspaper

is not sufficient for that purpose.—Sweet v. Coun

ty Com'rs Carver County, 16 Minn. 106, (Gil. 96. j

76. If county orders payable to a person

named, or bearer, aro paid by the treasurer in

good faith, without knowledge of infirmities in

the title of the person presenting tho same, the

county will be exonerated from any further lia

bility thereon.—Sweet v. County Com'rs Carver

County, 16 Minn. 106, (Gil. 96.)

Allowance or rejection of claims.

77. Sp. Laws Minn. 1881, o. 216, authorized

the board of county commissioners of D. county

to pay whatever sum or sums of money they

might find to be justly due R. in a certain

matter, provided that R. should within a cer

tain time present his claim, together with the

proofs thereof. Held, that such claim was not

committed solely to the discretion of the com

missioners, so that no appeal could be taken

from their allowance thereof, under the general

provision for appeals to the district court in

such cases; and that a resolution of the board

that the claim "be, and is hereby, rejected"

showed a disallowance of the claim, not a decli

nation to consider it, and that the authority of

the board to act in the matter was exhausted.

—Ryan v. Board County Com'rs of Dakota Coun

ty, 19 N. W. 653, 32 Minn. 138.

7S. Under Gen. St. Minn. 1878, o. 8, J 89, pro

Tiding for an appeal by a county from the al

V.lM.DIO.—14

lowance of a claim against it by the board of
county commissioners, such right of appeal is

not limited to claims on which an action could

bo brought in case of a refusal by the commis

sioners.—Ryan v. Board County Com'rs of Da

kota County, 19 N. W. 653, 32 Minn. 138.

Appeal.

79. Where an appeal is taken under Gen. St.

Minn. 1866, o. K, §S 81, 82, by a county attorney,

from the allowance by the board of county com

missioners of a claim against the count)-, the

cause of action set up in the complaint must be

ideutical with the subject-matter charged for in

the bill presented to and allowed by the board.—

Thomas v. County Com'rs Scott County, 15 Minn.

324, (Gil. 254.)

80. Upon an appeal to the district court on a

claim allowed by the county commissioners, the

court may properly allow costs and disburse

ments to the prevailing party, under Gen. St.

Minn. 1866, c. 8, 8 81, which provides for securi

ty for costs on such appeal.—Thomas v. County

Com'rs Scott County, 15 Minn. 324, (Gil. 254.)

VII. Actions.

Bight to sue.

81. Where a claim against a county Is disal

lowed by the commissioners, the claimant is not

confined to his remedy by appeal, under Gen. St.

Minn. 1866, c. 8, SS 81, 82, but may bring an origi

nal action therefor.—Murphy v. County Com'rs of

Steele County, 14 Minn. 67, (Gil. 510 Gutches

v. Board of County Com'rs, 46 N. W. 078, 44

Jurisdiction.

82. Laws Minn. 1860, p. 133, § 8, confer Juris

diction upon the district court of all actions

against a county. —Bingham v. Board of Sup'rs

of Winona County, 0 Minn. 136, (Gil. 82.)

Pleading.

83. In an action against a county to recover the

agreed price for the publication of the delinquent

tax list, under Gen. St. Minn. 1878, o. 11, $ 110,

which requires the newspaper in which the publi

cation was made to be of a certain size, quality,

etc., the complaint need not allege that the news

paper was of such size, quality, etc., but an allega

tion that defendant "duly contracted with and re

quested plaintiff to publish" the delinquent tax

list is sufficient.—Folsom v. Board of County Com

missioners of Chisago Countv, 9N. W. 881, 28 Minn.

324.

84. In an action against a county to recover the

price agreed on for the publication of the delin

quent tax list, an averment that "plaintiff duly ex

ecuted and delivered to the defendant bonds as re

quired by defendant, and in accordance with the

laws of this state, " sufficiently shows a compliance

with Gen. St. Minn. 1878, c. U, § 110, which re

quires the person to whom such publication is

awarded to give bond to be approved by the coun

ty boai'd.—Folsom v. Board of County Commission

ers of Chisago County, 9 N. W. 8S1, 23 Minn. 324.

85. In an action against a county for the price

of publishing the delinquent tax list, an allegation

In the complaint that plaintiff "did duly and regu



419 420COUPONS—COURTS, L

larly print and publish tbe delinquent tax list ac

cording to law," is sufficient under Gen. St. Minn.

1878. c. 11, § 110, which requires the publisher to

make and file with the county clerk an affidavit of

publication.—Folsom v. Board of County Commis

sioners of Chisago County, 9 N. W. 881, 28 Minn.

Coupons.

See Bonds, 10.

Actions on, see Railroad Companies, 141-143.

Conversion of, see Damages, 75.

Interest on, see Interest, of Money, 83.

COURT COMMISSIONERS.

See, also, Office and Officer, 2.

Appeal from ordors, see Appeal and Error, 11, 12.

Issue of warrant of attachment, see Attachment,

63.

Powers on habeas corpus, see Habeas Corpxis,

3, 14, 16.

Powers.

1. Tho power of a court commissioner, under

chapter 48, Laws 1858, as a judge at chambers,

extends only to such matters as the granting of

orders to show cause, extending time to plead,

letting to bail, granting injunctions, and matters

of a similar nature, which are Usually ex parte,

go, of course, upon a prima facie showing, and

may be allowed by a judge out of term, acting as

a judge merely, and not as acourt, and does not in

clude the powers of a court in vacation.—Gere v.

Weed, 3 Minn. 352, (Gil. 249;) Pulver v. Grooves,

3 Minn. 359, (Gil. 252;) Frignitz v. Fischer, 4

Minn. 366, (Gil. 275.)

2. Act Aug. 4, 1858, confers upon acourt com

missioner the powers of a judge at chambers,

and where ho acts as a court by making an order

denying a motion to set aside a summons, the or

der is a mere nullity, and cannot be appealed

from. The proper procedure is to apply to the

<iourt below to purge the record.—Pulver v.

Grooves, 3 Minn. 359, (Gil. 252. )

3. A bond on appeal to the district court from
tbe award oi comiui.smuners in couucuiuation pn»

ceedings under the Minnesota mill-dam act may

be approved by a court commissioner, although

the statute prescribes that it shall be approved by

tbe judge of the district court.—Hemstead v. Car-

?ill, (Minn.) 48 N. W. 686.

46 Minn. 141.

COURTS.

I. Establishment and Jurisdiction in Gen

eral, 1-5.

II. Supreme Court, 6. ,

III. District Courts, 7-13.

IV. Probate Courts, 14-17.

V. Municipal and Other Local Courts, 18-30.

VI. Conflicting State and Federal Jurisdic

tion. 81-35.

See, also, Jndae; Justices of the Peace; Removal

<J Causes.

Appellate jurisdiction, see Appeal and Error,

1-16.

Certiorari, see Certiorari.

Constitutional provisions as to establishment and

jurisdiction, see Constitutional Law, 39-45.

Contempt of court, see Contempt

Criminal jurisdiction, see Criminal Law, 7-12.

Delegation of legislative power, see Constitu

tional Law, 80-32.

Judicial powers, see Constitutional Law, 5-8,

30-53.

Jurisdiction of actions against bankrupt, see Hank-

ruptcy, 1, 2.

of attachments against national banks, see

Banks and Banking, 86.

of matters arising out of bankruptcy proceed

ings, see Bankruptcy, 16-19.

Lost records, see Records, 1.

Mandamus, see Mandamus.

Opinions of judges, see Appeal and Error, 274,

275.

Power to control action of executive officers, see

Constitutional Law, 15-2S.

Rules, see Rules of Court.

Stare decisis, see Stare Decisis.

Suit by foreign corporation in federal court, see

Corporations, 176.

Trial by court, see Trial, 162-193.

L Establishment and JuRisDicTidN in General.

Establishment—Court de facto.

1. Where a court has been established by an

act of the legislature apparently valid, and has

gone into operation under such act, it is to be re

garded as a court de facto . —Burt v. Winona &

St. P. R. Co., 18 N. W. 285, 289, 31 Minn.472.

Territorial courts—Transfer of causes

to courts of state.

2. Tho territorial courts provided for in the

organic act of Minnesota territory are, in a qual

ifled sense, United States courts, and it is not

fatal error to entitle a cause pending in a ter

ritorial district court as in the "United States

district court. "—Chouteau v. Rice, 1 Minn. 192,

(Gil. 166.)

8. A cause commenced and prosecuted In the

district court of the territory of Minnesota was

removed thence to the supreme court of the ter

ritory, and thence to the supreme court of the

United States, and by that court, after the ad

mission of the state, was remanded to the supreme

court of the state, with instructions that it be re

mitted to the district court Held that, under

the provision of Const, schedule, § 4, for the

transfer of causes pending in courts of the ter

ritory to the state courts having jurisdiction,

the district court of the state took the place of

the district court of the territory, and that such

caso should be remitted to the district court of

the state, not to the United States district court,

—Irvine v. Marshall, 8 Minn. 72, (Gil. 33.)

Territorial jurisdiction of state courts.

4. As the states of Wisconsin and Minnesota

have joncurrcut jurisdiction on the St. Croix

river and its waters, an action for damages for

the death of a person whilo navigating its waters

may be brought in a court of Minnesota under
the statutes of that state ■ and the jurisdiction of
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the court is not affected by the fact that the ac

cident causing such death occurred on the east or

Wisconsin side of the center of the stream.—Op-

sahl v. Judd, 14 N. W. 5T5, 30 Minn. 126.

Jurisdiction dependent on amount.

5. Where the jurisdiction of a court depends

on the amount in controversy, it is to be deter

mined by the amount claimed, though a cause

of action for a greater amount is stated.—Wag

ner v. Nagel, 23 N. W. 308. 33 Minn. 348.

II. Supreme Court.

Original jurisdiction.

6. Under Rev. St. Minn. c. 69, art. 1, which

defines and limits the Jurisdiction of the supreme

court, the court has no original Jurisdiction, and

can render no original judgment except upon

writs of mandamus and prohibition, and as to

all other matters its jurisdiction is appellate.

—Ames v. Boland, 1 Minn. 365, (Gil. 268.)

III. District Courts.

Jurisdictional amount.

7. Under Rev. St. Minn. c. 69, art. 4, 5

5, snbd. 1, providing that a justice of the peace

shall have jurisdiction in actions on contract,

where the sum claimed does not exceed $100, and

art 2, i 8, providing that the district court

shall have original jurisdiction in civil actions

where the sum in controversy exceeds $100, the

district court, before the adoption of the state

constitution, had no jurisdiction to entertain an

action on a promissory note where the amount

involved was less than $100.— Castnerv. Chandler,

2 Minn. 86, (Gil. 68.)

Dlntlnpnlxtaed in Agin t. Heyward. 6 Minn. 111. (Gil. 54.)
and Sou [hern Minn. K. Co. v. Stoddard, 6 Minn. 150.
(Oil. 93.)

8. The general original Jurisdiction conferred

on the district courts by the constitution of Min

nesota extends to every case where the constitu

tion itself does not clearly confer Jurisdiction on

some other court, including all causes which the

legislature may, in its discretion, authorize other

courts to take cognizance of. Castnerv. Chandler,

2 Minn. 86, (Gil. 68,) distinguished.—Agin v.

Heyward, 6 Minn. 110, (Gil. 53;) Southern Minn.

R. Co. v. Stoddard, 6 Minn. 150, (Gil. 92.)

9. The district court may have jurisdiction

though the amount in controversy be loss thau

$100.—Cressey v. Gierman. 7 Minn. 398, (Gil. 316.)

10. The district court, as a court of general

jurisdiction, has jurisdiction where the amount in

controversy does not exceed $100. Agin v. Hey

ward, 6 Minn. 110, (Gil. 53,) and Cressey v. Gier

man, 7 Minn. 39S, (Gil. 316,) followed.—Thayer v.

Cole, 10 Minn. 215, (Gil. 173.)

11. Under Pub. St. c. 57. §3, which limits the ju

risdiction of the district courts to matters in con

troversy whero the amount involved does not ex

ceed $100, an action was broupht by one whose

claim was less than $100. on behalf of himself

and other creditors, to enforce the execution of

an assignment for the benefit of creditors. The

claims of all the creditors amounted to $3,500.

Held, that the amount in controversy was the

aggregate of all the claims, and that the district

court had jurisdiction.—Uonceiier t. Foret, 4

Minn. 13, (Gil. 1.)

12. Under Rev. St. 1851, c. 69, art. 2, S S, pro

viding that tho district court shall havo no juris

diction where the amount in controversy is less

than $100, the court has Jurisdiction in a case

where the demand, together with interest, would

exceed that amount.—Cooper v. Reaney, 4 Minn.

528, (Gil. 413.)

Judge at chambers or special term.

13. An act authorized to be done by a Judge at
chambers may be performed at special term.—

Whallon v. Bancroft, 4 Minn. 109, (Gil. 70.)

IV. Probate Courts.

Establishment. ,

14. The act of the legislature of Minnesota,

passed at its first session, creating a court of pro

bate, entirely superseded the prior statute of

Wisconsin, regulating the powers and duties of

probate judges, which, by the organic act, was in

force in Minnesota.—Ex parte Lee, 1 Minn. 60,

Jurisdiction.

15. The probate court of an "organized" coun

ty, to which another county "established," but

not organized, nor authorized to have a probate

court, is attached for judicial purposes, has ju

risdiction throughout the county so attached.—

State v. Wilcox, 24 Minn. 143.

16. The probate courts, being, under the state

constitution, art. 6, $ 7, courts of record, and

having general original jurisdiction, though lim

ited to certain specified subjects, are upon the

footing of courts of superior common-law Juris

diction, as respects the presumption of Jurisdic

tion ; and, as a general rule, the jurisdiction in

a particular case, within a class of which the

court has general jurisdiction, is, in collateral

proceedings, conclusively presumed, unless the

contrary affirmatively appears on the face of the

record.—Davis v. Hudson, 11 N. W. 136, 29 Minn.

Seal.

17. The use of a seal by a probate court in en

tering of record its orders and decrees is not es

sential to their validity.—Tidd v. Rines, 2 N. W.

497, 26 Minn. 201.

V. Municipal and Other Local Courts.

Territorial jurisdiction— Process and

service.

18. In an action commenced in the municipal

court of St. Paul, for the recovery of money only,

more than $100, and not more than $200, being

involved, the summons may be served in any

county in the state, under Sp. Laws Minn. 187(1,

c. 211, § 1, which makes the jurisdiction of the

municipal court in such case concurrent with

that of the court of common pleas of Ramsey

county, the jurisdiction of the common pleas be

ing "equal and concurrent" with that of the dis

trict court.—Gould v. Johnston, 24 Minn. 188.

DistinirniKhed In Sbatto t. Latham, 21 N. W. 839, 3t
Minn. 3*.
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19. The validity of a summons from the mu

nicipal court of St. Paul is not affected by the

fact that it requires defendant to appear on a

day named and answer the complaint, and also

requires him to answer within 20 days after the

service, the appearance day named being more

than 30 days after the service; as the defendant

is not prejudiced thereby, and the form of the

summons is, by the act creating the court, (Sp.

Laws Minn. 1875, c. 2, §§ 8, 10,) left to the dis

cretion of the court.—Gould v. Johnston, 24

Minn. 188.

20. Bp. Laws Minn. 1883, c. 48, 5 6, amending

previous provisions relating to the municipal

court of Minneapolis, so as to allow civil actions

therein to be commenced by a summons, to be

served by a private person, did not, by enacting

that "the manner of service of summons * » *

shall be the same as that required by law in the

district courts, " enlarge the territorial Jurisdic

tion of the court so as to permit the service of a

summons outside of Hennepin county.—Shatto v.

Latham, 21 N. W. 838, 33 Minn. 36.

Distinguishing Gould v. Johnston. 24 Minn. 188.

21. Under Laws Minn. 1872, c. 177, creating the

court of common pleas of Hennepin county, and

giving it concurrent jurisdiction with the district

court of that county, the court of common pleas

acquires jurisdiction of a defendant upon service

of summons by publication, as provided by section

64, Gen. Laws Minn. o. 66, relating to actions in

district courts.—Lane v. Innes, (Minn.) 45 N. W. 4.

43 Minn. 137.

22. Laws Minn. 1870, c. 79, authorizing the

issuance of a summons by a justice of the peace

to be served in an adjoining county, is applica

ble to the city justice of Owatonna, under Sp.

Laws 1865, c. 11, S 15, subd. 5, providing that the

city Justice "shall possess" all the authority, etc.,

of justices of the peace of the state.—Tyrrell v.

Jones, 18 Minn. 312, (Gil. 281.)

Jurisdiction—Title to real estate in

volved.

23. In an action tor the restitution of premises

alleged to be unlawfully withheld by defendant

after the expiration of a leaso to him by plaintiff,

the answer alleged that the premises, which were

formerly owned by defendant, had been sold un

der a mortgage , and purchased by plaintiff; that

the period of redemption had been extended; and

that the lease was executed as additional security

to plaintiff. Held, that title to real estate was in

volved under Gen. St. Minn. 1878, c. 64, § 82, and

the municipal court of St. Paul had no jurisdiction.

—Steele v. Bond, 9 N. W. 772. 2$ Minn. 267.

24. Where plaintiff brings forcible entry and

detainer, alleging that defendant in possession is

holding over after foreclosure of a mortgage made

to plaintiff, and after tho expiration of the peri

od for redemption, and defendant denies the va

lidity of the foreclosure proceedings, and asserts

title in himself, the action involves title to real

estate, and the municipal court of Stillwater has

no jurisdiction thereof under Gen. St. Minn. 1878,

c. 04, § 132, but must certify it to the district

court, as required by that section.—Bussott v.

Fortui, 14 N. W. 56, 30 Minn. 27.

25. In a prosecution In the municipal court of

Minneapolis for obstructing a public highway, it

appeared upon the trial that the real controversy

was as to the legal existence of the highway,

and involved the title to real estate. Meld that,

an under Const Minn, art 6, $ 8, providing

that no Justice of the peace shall have jurisdic

tion "In any cause Involving the title to real es

tate, " and under Gen. St. Minn. 1878, c. 64, § 109,

vesting in the municipal court of tho city of

Minneapolis criminal jurisdiction of causes

"heretofore cognizable before a justice of the

peace, " and § 127, providing for a transfer from

that court to the district court of "any cause"

in which it shall appear that the title to real

estate is involved, the municipal court had no ju

risdiction, and should have transferred the

cause to the district court. Such a prosecution is

a criminal action.—State v. Cotton, IS K. IV. ,

529, 29 Minn IT.

Followed In State v. Sweeney, 21 N. W. 817. S3 Minn. 33

Dependent on amount.

26. Under the statutory provision limiting tb«

Jurisdiction of the municipal court of St. Paul to

civil actions, "where the amount in controversy

does not exceed $200, " Interest on the amount of

the rinding of the court from the time of the

finding until judgment is not to be tasen into ac

count in determining the jurisdiction; such in

terest was never in controversy.—Conger v. Hes-

bitt, 15 N. W. 875, 80 Minn. 436.

In equitable actions.

87. The provision of Sp. Laws 1874, c. 141, $ 1,

that the municipal court of Minneapolis should

not have jurisdiction in an action where the re

lief prayed is purely equitable in its nature, is

not applicable to garnishee proceedings.—Benton

v. Snyder, 22 Minn. 247.

28. Where a complaint alleges that defendant

held certain logs belonging to plaintiff as security

for money loaned, the log-mark being of record in

the name of defendant, who agreed thatwhen his

debt was paid he would transfer to plaintiff the

log-mark and all logs so held, and that this de

fendant had refused to do on demand, and asks

judgment for the value of the logs, such com

plaint does not state an equitable cause of action,

the relief sought not being specific performance

of the contract to transfer the log-mark, and

hence .it is not demurrable when brought in a

municipal court that has no jurisdiction of equi

table actions.—Fox v. Ellison, (Minn.) 44 N. W.

m.

43 Minn. 41.

Power to vacate attachment.

29. By" the act creating tho municipal court of

the village of Duluth, Minnesota, proceedings upon

attachment are in -general such as are prescribed

with respect to justices' courts. Hence the court

had authority to vacate an attachment only upon

bond being given as prescribed.—Rossiter v. Min

nesota Bradner-Smith Paper Co., (Minn.) 33 N. W.

555,

87 Minn. 296.

Trial of civil causes.

30. Gen. St. Minn. 1866, c. 66, § 224, requir

ing, where an action is tried by the court, a de

cision in writing, stating the facts found and cos
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elusions of law separately, is applicable to the

muDicipal court of Minneapolis.—Brackett v.

Rich, 23 Minn. 4S5.

VI. Conflicting State and Federal Jurisdic

tion.

Goods taken under process of United

States courts.

31. In an action of replevin in a state court, de-

fendnnt alleged a seizure by him, as United States

marshal, on a writ of attachment from a federal

court against a person other than plaintiff, which

was admitted. Held, the property having been

taken from him in the action, that he was entitled

to judgment of return of the property, or its value,

and that plaintiff, to determine the question of

ownership of the property, and right to its posses

sion on the merits, must resort to the United States

court. Freeman v. Howe, 24 How. 450, followed.—

Lewis v. Buck, 7 Minn. 104, (Gil. 71;) Talbott v.

Gere, 8 Minn. 85, (GiL 61.)

32. Trespass maybe maintained in a state court

against a United States marsbal who has wrong

fully taken goods under process from a federal

court. Lewis v. Buck, 7 Minn. 104, (Gil. 71,) dis

tinguished.—Buck v. Colbath, 7 Minn. 310, (GiL

238;) Colbath v. Buck, 8 Minn. 85, (Q1L 60.)

In bankruptcy proceedings.

83. A United States marshal is not authorized,

by a warrant in bankruptcy, issued out of the

district court of the United States, to take, from

the possession of a sheriff of the state, personal

property held by such sheriff, by virtue of a levy

of final process of execution, issued out of a state

court, and levied before the commencement of

the proceedings in bankruptcy. — Mollison v.

Eaton, 16 Minn. 426, (Gil. 383.)

34. In an action for an illegal levy, brought

by a vendee of a stock of goods against a sheriff,

who levied upon them in July as having been

sold in fraud of creditors, defendants offered in

evidence transcripts of the record of adjudication

in bankruptcy by the federal court In September

following, injunction against the vendor or sher

iff selling the goods, appointment of assignee,

and commencement of suit by assignee for their

recovery. Held, that such proceedings, etc.,

were no evidence that the federal court had ex

clusive jurisdiction over the subject-matter of the

action, and that such action was to be tried un

der common-law rules.—Hathaway v. Brown, 18

Minn. 414, (Gil. 313.)

35. A United States marshal, under a warrant

of seizure in a bankruptcy proceeding, seized

property claimed by a third person under a chat

tel mortgage and a sale thereunder prior to the

Institution of the bankruptcy proceedings. Held,

In an action iu the state court against the mar

shal for the unlawful taking and detention, that

the record of the bankruptcy proceedings was

not the best evidence of the insolvency of the

mortgagor at the time of making the mortgage.—

Marsh v. Armstrong, 20 Minn. 81, (Gil. 66.)

COVENANTS.

I. In General, 1-9.

II. Against Incumbrances, 10, 11.

III. Fob Quiet Enjoyment, 12-19.

IV. Seisin, 20-23.

V. Warranty. 24-26.

VI. Rcnnino with the Land, 27-31.

VII. Actions for Breach, 82-45.

See, also, Deed; Landlord and Tenant; Vendor

and Purchaser.

In lease, see Landlord and Tenant, 14, 33-42.

L In General.

Parties—Personal obligation.

1. A covenant by grantors in a deed of convey
ance "for their heirs, executors, and administra

tors, " imports the personal obligation of the cov

enantors.— Judd v. Randall, 29 N. W. KK9. 86

Minn, i*

Collateral warranty.

2. The doctrine of rebutter by collateral war

ranty is not a part of the common law of Minne

sota, and hence the warranty of the husband of

title to land, in whose conveyance his wife did not

join, will not bar the recovery by her heirs of the

one-third interest which she has in all land dis

posed of by her deceased husband, without her

written assent, under Gen. St. Minn. 1878, c 46, S

8.—Goodwin v. Kumm, (Minn.) 45 N. W. 853.

48 Minn. 403.

Validity—Consideration.

3. A covenant to stand seised, to 'be effectual
as such, must be supported by a consideration of

blood or marriage.—Hope v. Stone, 10 Minn. 141,

(Gil. 114.)

4. A covenant of non-claim contained In a quit

claim deed relates to the estate or interest con

veyed, and will not prevent the grantor from as

serting an after-acquired title as against the gran

tee.—Hope v. Stone, 10 Minn. 141, (Gil. 114.)

5. A Sioux half-breed, a beneficiary under the

treaty and act of congress which set apart what

was known as the " Half-Breed Reservation, " near

Lake Pepin, had, with her husband, possession of

a tract of land within the reservation, which they

claimed as their property. They quitclaimed the

same to defendant, with covenants of further as

surance, and bond to convey to him at a future

time, and surrendered the possession to him. De

fendant afterwards quitclaimed to A., with cove

nants to stand seised and of further assurance,

and thereafter, to correct a supposed misdescrip

tion in the deed, executed another quitclaim deed

to A., containing a covenant of non-claim, and

covenants, whenever he should acquire title from

the United States, to stand seised for the use of A.,

and of further assurance. Subsequently the half-

breed entered the land in conformity to the laws

and treaties relating to the reservation, and she

and her husband conveyed by warranty deed to

defendant. Held, that this deed passed the legal

estate in fee-simple to defendant, and that, al

though defendant's covenant of non-claim in his

second deed to A. would not preclude him from

setting up his after-acquired estate, and his cove

nant to stand seised was not good because not

based upon a consideration of blood or marriage,

his covenant of further assurance was binding,

and it was immaterial whether he acquired title

mediately or immediately from the United States,

and that he held the land in trust for A. or his
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representative in interest.—Hope v. Stone, 10 Minn.

141, (GiL 114.)

Mutual and concurrent.

6. Plaintiff covenanted to convey a certain

house and lot to defendants, "provided, al

ways," that defendants "pay, or cause to be

paid," a certain sum in groceries and provisions,

one-half thereof when called for, and the bal

ance the following April, possession of the house

to be given at once. Held, that the covenants

were mutual and concurrent, and plaintiff could

not demand the first installment of groceries,

etc., without a tender of deed to defendants.—

Snow v. Johnson, 1 Minn. 48, (OIL 82.)

Dependent.

7. Where, by the terms of the contract, the

time to perform the covenant on the one side is

to happen, or may happen, before the time for the

performance of the covenant on the other side,

the former is not dependent on the latter.—State

v. Winona & St. P. R. Co., 21 Minn. 472.

Implied.

8. At common law, a covenant of seisin Is not

Implied in a deed of real property by the use of the

operative words "grant, bargaiu, soil, convey, and

warrant. "—Aiken v. Franklin, (Minn.) 43 N. W.

839.

42 Minn. 91.

9. A conveyance of lands, after describing

the same by government subdivisions, further

described the tract as "containing twenty acres,

more or less, according to the government survey

thereof. " Held, that the description given dill

not amount to a covenant that the land conveyed

contained 20 acres.—Austrian v. Dean, 23 Minn.

82.

II. Against Incumbrances.

What constitutes an incumbrance.

10. An outstanding lease is an incumbrance,

within the meaning of the covenant against in

cumbrances in a deed of conveyance of the land.

—Fritz v. Pusey, 18 N. W. 94, 31 Minn. 368.

11. By a written instrument, under seal and

recorded, executed by H. and defendant, owners

of adjoining lots, it was agreed that H. might

erect a wall on the line between the lots, one-

half on the lot of each, defendant, his heirs and

assigns, to have the right to join and use the

wall on payment of one- half its value: and pro

vision was made for the extension and repair of

the wall, and that the agreement should be per

petual, and should be construed as a covenant

running with the land. H. erected a wall pur

suant to the agreement. Defendant subsequently

conveyed his lot, with all hereditaments and ap

purtenances, by a deed containing covenants

against incumbrances and for quiet enjoyment.

Held, that the agreement vested in H. an ease

ment, appurtenant to his lot. in so much of de

fendant's lot as was covered by the wall, and that

such easement was an incumbrance on defend

ant's lot, and its existence constituted a broach

of his covenant against incumbrances. —Muckey

v. Harmon. 24 N. W. 702. 3* Minn. 168.

HI. Fon Quiet Enjotment.

Breach—Eviction.

12. A covenant for quiet enjoyment goes to the

possession, and not to the title, and to constitute

a breach of the covenant there must be some act

ual disturbance of the possession, equivalent to

a lawful eviction under paramount title.—Moore

v. FraDkenfield, 25 Minn. 540.

18. To constitute a breach of the covenants of

warranty and quiet enjoyment, an eviction un

der a paramount title, existing at the date of the

conveyance, is necessary, and must be alleged.—

Burke' v. Beveridge, 15 Minn. 205, (Gil. 100.)

14. A judgment in partition between the cov

enantee in possession of the premises and a per

son holding the paramount title in fee to an un

divided portion thereof, allotting to each in sev

eralty his portion, is not of itself such an evic

tion, or evidence of eviction, as will constitute

a breach of a covenant for quiet enjoyment.—

Moore v. Frankenfield, 25 Minn. 540.

15. An outstanding lease of the premises con

veyed in a deed, by reason whereof the grantee

is unable to obtain possession, is a breach of the

covenant for quiet enjoyment contained in the

deed. It is not necessary that there should have

been an actual expulsion by process of law.—

Fritz v. Fus&y, 18 N. W. 94, 31 Minn. 868.

16. 1"o constitute a breach of a covenant for quiet

enjoyment in a deed, there need not be an actual

ouster and dispossession of the covenantee, under

rocess, or a judgment of ouster in a suit against

im by the holder of the paramount title. It will

be sufficient to constitute a constructive eviction

if the latter assert his right, and demands the pos

session, and that the covenantee yields under the

pressure of such demand.—Ogdon v. Ball, (Minn.)

41 N. W. 453.

40 Minn. 94.

17. If the title is so asserted that he must submit

to the terms of the demandant or leave, he will

not be obliged to await the determination of a law

suit, but he may purchase the owner's title if he

will sell, and this will be considered a sufficient

eviction to constitute a breach of the covenant;

but if he yields without suit prosecuted to judg

ment, he does so at his peril, and the burden will

be on him, in a suit against his covenantor, to es-
tah,;«h thf validity of th" t'np fo which b" has

yielded.-Ogden v. Ball, 11 N. W. 453, 40 Minn.

94.

18. Hie application of those principles is not af

fected by the provisions of the occupying claimant

act, allowing the party in possession to purchase

the title, or recover the value of improvements

under certain conditions.—Ogden v. Ball, 41 N.

W. 453, 40 Minn. 04.

19. Where the title of the owner appears of rec

ord, and he does nothing to influence the conduct

of an adverse claimant, his delay in bringing suit

works no estop— l ""ainst him.—Ogden v. Ball.

41 N. W. 453, 40 Minn. 94.

IV. Seisin.

Extent of covenant— Breach.

20. Covenants only extend to a title existing In a

third person which may defeat the estate granted

P
h
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by the covenantor, and not to a title already vested

in the covenantee.—Horrigan v. Kice, (Minn.) 38

N. W. 765.

39 Minn. 49.

21. A covenant of seisin, if broken at all, is

broken as soon as made.—Kimball v. Bryant, 25

Minn. 496.

22. A covenant of seisin In a deed is broken

where it is shown that thero was a failure to

name any one as grantee in one of the deeds up

on which defendant rests his title, since such a

deed could not convey title; and it cannot be

shown by parol testimony, or by indorsements on

the deed, that one of the parties named therein

was intended as the grantee, though by mistake

named as one of the parties of the first part.—

Allen v. Allen, (Minn.) 51 N. W. 473.

Effect of after-acquired title.

23. In an action to recover for breach of cove

nants of seisin, it appeared that in defendant's

conveyance to plaintiff there was also a cove

nant of warranty, and though defendant, at the

time of the conveyance, had no title, yet that he

afterwards acquired complete title before plain

tiff's action was brought. Held, that if, under

the circumstances, such after-acquired title in

ured to the benefit of plaintiff, he would be enti

tled to nominal damages only; but the burden

was on defendant to show the existence of such

facts in mitigation of damages.—Burke v. Bev-

eridge, 15 Minn. 205, (Oil. 100.)

V. Warranty.

Extent.

24. A general covenant of warranty Is not

restricted by an exception in a preceding cove

nant against incumbrances.—Sandwich Manuf'g

Co. v. Zellmer, (Minn.) 51 N. W. 379.

Breach—Eviction.

25. A covenant of warranty is not broken by

the mere existence of an outstanding superior

title, but only when there is an actual assertion

of such title, and claim to the possession, to

which the covenantee is obliged to yield, and

actually does yield, though actual eviction is not

necessary.—Al lis v. Nininger, 25 Minn. 525.

26. Lands conveyed with covenants of warran

ty were, at the date of the covenant, and after

wards remained, vacant. An action, in the form

of ejectment, was brought by the real owner to

determine the question of title. Held, that the

covenantee might waive the objection to the form

of the action, and his abandonment of further

claim, on final judgment against him therein,

on the question of title, would constitute a broach

of the covenant, and bo sufficient as eviction.—

Allis v. Nininger, 25 Minn. 525.

VX Running with the Land.

Covenant of seisin personal.

27. The covenant of seisin in a deed being ;i

personal covenant, the right of action for a breac h

thereof passes to the personal representatives of

the covenantee, and not to the heirs.—Lowry v

Tillany, 18 N. W. 452, 31 Minn. 500.

28. A right of action for breach of the cove

nant of seisin is assignable, and a conveyance of

the land by the covenantee, before enforcement

of his remedy for such breach, in the absence of

anything to the contrary, will be presumed to

transfer the right of action for such breach.

-Kimball v. Bryant, 25 Minn. 490.

Covenants relating to use of land.

29. Although, in equity, covenants relating to

land or its mode of use or enjoyment are fre

quently enforced against grantees with notice,

where there is no privity of estate, and they are

not such as, in strict legal contemplation, run with

the land, an agreement for the exclusive trans

portation of the products of land by a railroad ex

tended to or built over it is not a covenant which

willbesoenforced.—Kettle RiverR Co. v. Eastern

Ry. Co., (Minn.) 43 N. W. 469.

41 Minn. 461.

30. A covenant by a land-owner, by which he

a^.'Ses that the products of a stone-quarry shall

be transported to market exclusively over one line

of railroad, is not a covenant real, auddoes noo run

with the land.— Kettle Hiver R Co. v. Eastern Ry

Co., (Minn.) 43 N. W. 469.

41 Minn. 461.

81. Upon a water company proposing to draw

water from a lake for the supply of a city, and

owners of mill privileges on a creek which flowed

from the lake making objection thereto, and

threatening to restrain the water company from

so doing, the company, to remove their opposi

tion and induce tbem to refrain from enjoining

its proceedings, covenanted with them, "their

heirs and assigns, severally and separately, " that

it would make certain specified improvements,

and keep and maintain the same, and that it

would do and refrain from doing certain other

things, all having reference to maintaining the

supply of water in the creek, and that the volume

of water flowing out of the lake through the

creek should never be diminished by any work

or operation of the company, or rendered less

available for the purposo of the mill privileges.

Held, that the covenants ran with the land of

the covenantees, and a right of action lor a breach

thereof accrued to the owners of the property at

the time of such breach.—Shabor v. St. Paul

Water Co., 14 N. W. 874, 30 Minn. 179; Hamm

V. Same, 14 N. W. 876. 30 Minn. 185.

VII. Actions for Breach.

Election.

82. An adverse interest paramount to that of

:he covenantor in a deed, and rightful posses

sion thereunder, excluding the grantee, may con

stitute a breach both of the covenant for quiet

enjoyment and of freedom from incumbrances:

and, upon such a case being shown, a plaintiff

suing for breach of covenant is not required to

elect upon which covenant he will seek a recov

ery.—Bruns v. Schreiber, (Minn.) 51 N. W. 120.

Former recovery.

33. The covenant of seisin is in prasienti, and

that for quiet enjoyment is prospective. The re

covery of a judgment for nominal damages for the

breach of the covenant of seisin, before an evic

tion of the grantee in a deed which contains both
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covenants, who has gone Into possession thereun

der, is not a bar to a subsequent action for dam

ages for a breach of the covenant for quiet enjoy

ment, after he has suffered an eviction.—Ogden v.

Ball, 41 N. W. 453, 40 Minn. 94.

Evidence.

84. A deed of real estate contained the follow

ing stipulation: "It being expressly understood

between the parties hereto that the consideration

expressed above, to-wit, eight thousand dollars, is

the estimated value of certain lots "taken in ex

change for the lands described in the conveyance.

Held, in an action for breach of the covenant of

warranty of the deed, that the parties were not

bound by the estimate put on the lots in this stipu

lation, but that their "actual valuo" might be

shown. — Dayton v. Warren, 10 Minn. 283, (Gil.

185.)

Distinguished in Bennett v. Phelps. 13 Minn. 331, (Gil.

219.)

Measure of damages.

35. In an action for breach of a covenant In a

deed, where the covenantee has in good faith en

tered into peaceable possession of the premises,

built a house thereon, and continued to occupy

them undisturbed by the owner of the paramount

title, any recovery beyond nominal damages is de

pendent on proof of actual loss.—Ogden v. Ball,

(Minn.) 36 N. W 844.
88 Minn. 237.

86. In an action by the assignee of the cove

nantee against the covenantor for breach of cove

nant for quiet enjoyment, the measure of damages

is the amount paid by such assignee for the prem

ises, not exceeding the consideration paid to the

covenantor, with interest from the time of the

eviction.—Moore v. Frankenfleld, 25 Minn. 540.

37. The measure of damages for a breach of

tne covenant against incumbrances or of the cov

enant for quiet enjoyment in a conveyance of

land, by reason of an outstanding lease of the

premises, is, in the absence of any special cir

cumstances, the value of the use of the premises

for the time during which the grantee has been

deprived of such use.—Fritz v. Pusov. 18 N. W.

94, 31 Minn. 868.

38. For a breach of a covenant against Incum

brances in a deed, consisting in the existence of

a party-wall, built pursuant to an agreement un

der which plaintiff, the grantee in the deed, had

the right to use and did use the wall, on paying

one-half its value, the measure of his damages is

not the sum paid by him for the use of the wall,

but the diminution in value of his lot bv reason

of the mutual easements.—Mackey v. Harmon

24 N. W. 702, 84 Minn. 168.

89. Gen. St. Minn. 1878, o. 40, 5 35, providing

that "whoever conveys real estate by deed or

mortgage containing a covenant that it is free

from all incumbrances, when an incumbrance ap

pears of record to exist thereon, whether known

or unknown to him," shall be liable to the gran

tee "for all damages sustained in removing the

same, " has reference solely to incumbrances ap

pearing on the record to exist, but not existing

in fact, as in the case of a recorded mortgage

which has been fullv oaid. but not discharged on

the record. It was not intended to change the

tule limiting the measure of damages for a breach

of such a covenant by the consideration money

for the conveyance.—Hawthorne v. City Bank of

Minneapolis, 26 N. W. 4, 34 Minn. 882.

40. Prima facie, the measure of damages for

a breach of the covenant of seisin is the consider

ation paid; but, where the grantee purchases the

paramount title for a less sum than that, his

measure of damages is the sum actually paid.—

Kimball v. Bryant, 25 Minn. 496.

41. Damages for breach of the covenant of

seisin are, prima facie, the consideration paid,

with interest; or, if other property is given in

exchange, the value of such property at the time

of exchange, with interest.—Burke v. Beveridge,

15 Minn. 205, (Gil. 160.)

42. On the breach of the covenant of warranty

the grantee may recover the full consideration

paid, and interest from date of payment; and

where payments have been made under an ante

cedent contract in pursuance of which the deed

was executed, he is not concluded as to the amount

of damages by the execution of the deed, or the re

cital of the consideration therein ; but the actual

consideration paid may be recovered, including

previous payments of principal or interest under

contract.—Devine v. Lewis. (Minn.) 35 N. W.

38 Minn. 24.

43. In an action for breach of covenant of war

ranty, the reasonable expenses incurred by a

covenantee, in defending the title, may be recov

ered.—Allis v. Nininger, 25 Minn. 525.

44. Defendant had conveyed to plaintiff certain

lots, part of which were covered by a non-navi

gable lake. In the government survey on which the

patent under which defendant claimed was based,

a meander line was run around the lake, which

line formed the boundary of the lots so that de

fendant had in fact no title to that part of the lots

covered by the lake. Held that, in assessing the

damages to plaintiff by reason of defendant's

breach of covenant, the valuo of the rights inci

dent to the remaining portion of the lots, by virtue

of their abutting on the lake, should be taken in

to account.—Huntsman v. Hendricks, (Minn.) 46

N. W. 910.

44 Minn. 423.

45. A tenant in common having, after an actual

ouster and disseisin of his co-tenant, conveyed

with covenants of warranty and seisin, the gran

tee is entitled to nominal damages only for breach

of the covenants, his possession under the deed not

having been disturbed.—Sable v. Brockmeier,

(Minn.) 47 N. W. 794.

*5 Minn. 248.

Coverture.

See Husband and Wife; Marriage.

Credibility.

Of witness, see W-ltness, 67-107.



433 CREDITORS—CRIMINAL LAW, L

Creditors.

See Assignmentfor Benefit of Creditors; Bank

ruptcy: Composition with Creditors; Creditors'

Suit; fraudulent Conveyances.

CREDITORS' SUIT.

See, also, Fraudulent Conveyances.

When action accrues— Limitation.

1. A judgment creditor's right of action to

reach real property of his debtor conveyed by

the latter in fraud of the creditor, and to subject

it to the payment of the Judgment, does not ac

crue until the Judgment has been docketed in the

county in which the property is situatei, and is

not barred by limitation until six Tears there

after. —Rounds v. Green, 12 N. W. 454, 29 Minn.

139.

Issue and return of execution.

2. A judgment creditor may, without having

his execution returned unsatisfied, bring an ac

tion to set aside, as a cloud upon the title to the

lands subject to the lien of his judgment, a convey

ance by the debtor made with intent to defraud

creditors.—Banning v. Armstrong, 7 Miun. 40,

(Oil. 24.)

Distinguished In Bennett V. Hotcbklsa. 17 Minn. 92, (GU.

8. Although a creditor's suit seeking to sat

isfy a judgment out of equitable assets of the

debtor which cannot be reached on execution

cannot be maintained until the return of an ex

ecution unsatisfied, a suit to set aside a fraudu

lent conveyance by the debtor of his property

subject to execution, as being an obstruction to

the collection of the debt, may be brought by a

creditor who has acquired a lien upon the prop

erty sought to be reached. In case of real estate,

the docketing of a Judgment in the county where

tho land is situated is sufficient, without the is

sue of execution, and the complaint in such an

action need not allege that the debtor has no

other property out of which the judgment can be

made.—Wadsworth v. Schisselbaur, 19 N. W.

300, 32 Minn. 84.

What property may be reached.

4. A lost mortgage of real estate, unaccom

panied by any note, bond, or other evidence of

indebtedness, and not recorded, caDnot be reached

by a creditor of the mortgagee by proceedings in

the nature of a creditors' bill against the mort

gagor, asking the appointment o f a receiver to

enforce the mortgage.— Gale v. Battin, 1(5 Minn.

14S, (GU. 133.)

Pleading.

5. The complaint in an action by a judgment

creditor to subject to the payment of his judg

ment real property fraudulently conveyed by his

debtor need not allege that at the time of sui->-

fraudulent conveyance the debtor did not have

other property out of which the judgment might

nave been made. An allegation that the debtor

has not, at the time of the commencement of the

action, any property out of which the judgment

can be made, sufficiently shows that plaintiff was

at the time without adequate remedy at law.—

Rounds v. Green, 12 N. W. 454, 29 Minn. 139.

CRIMINAL LAW.

L What Constitutes Crime, 1-6.

II. Jurisdiction, 7-12.

III. Principal and Accessort, 13-15.

IV. Complaint and Preliminary Hearing,

lfi-21.

V. Arraionment, 22, 23.

VI. Demurrer and Motion to Quash, 24-26.

VII. Pleas, 27-36.

VIII. Venue, 37-41.

IX. Continuance, 42.

X. Conduct or Trial, 43-53.

XI. Evidence, 54-96.

XII. Instructions, 97-111.

XIII. Custody and Conduct of Jury, 112-119.

XIV. Verdict, 120-123.

XV. Judgment and Sentence, 124-133.

XVI. New Trial, 134-139.

XVII. Appeal and Error, 140-192.

XVIII. Certiorari, 193-197.

For particular crimes, see Abduction; Abortion;

Adultery; Assatdt and Battery, 11-82 ; BUjamy;

Blackmail; Breach of the Peace; Burglary;

Chattel Mortgages, 111-114; Conspiracy, 6-8;

Cruelty to Animals; Disorderly House; Elec

tions and Voters, 56-60; Embezzlement; Extor

tion; False Pretenses ; Forgery ; Oaming, 7-12 ;

Highway8,73-76; Homicide; Indecent Assault;

Innkeepers, 18, 14; Insurance, 195, 196; Intoxi

cating Liquors, 51-79; Larceny; Lotteries;

Maiming; Malicious Mischief; Mortgages, 93,

94; Nuisance, 80-36; Office and Officer, 15, 16;

Perjury; Rape; Seduction, 9-22; Treason;

Wrecking Trains.

Arrest in criminal cases, see Arrest.

Codefendants as witnesses, see (Fitness, 8, 9.

Complaint, see Affidavit, 1.

Costs in criminal cases, see Costs, 58, 59.

Effect of conviction to discredit witness, see Wit-

ncss, 75, 76.

Ex post facto laws, see Coiisfltucionui Law, 89-93.

Extradition, see Extradition.

Fines, see Fines.

Grand jury, see Grand Jury.

Indictment, see Indictment.

Issue of search warrant, see Search Warrant.

Jurisdiction and proceedings of justices, Bee Jus

tices of the Peace, 28-32, 86-88.

Jury trial, see Constitutional Law, 153-155.

Power of municipality to impose penalties, see

Municipal Corporations, 14.

Trial on holiday, see Holidays, 1.

Violation of city ordinances, see Municipal Cor

porations, 57-70.

I. Wn.iT Constitutes Crime.

Common law—Effect of statutes.

1. Where the statute aeflnes a crime, the

statutory definition is to be adhered to. If it

simply provides a penalty, without defining the

offense, the common-law definition maybe adopt

ed—Benson v. State, 5 Minn. 19, (Gil. 6.)

Dictum disapproved in State v. Palle, 12 Minn. 173. (Gil.
102.)
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2. The Minnesota statutes, as to crime, do not

abolish the common law, nor common-law offenses,

hut are intended as a modification rather than

an abrogation thereof. Bkkkt, J., dissenting.—

State v. Pullo, 13 Minn. 164, (Gil. 99. )

Disapproving dictum In Benson v. State, 5 Minn. 10,
(Oil. A.)

Violation of municipal ordinance.

8. Violations of municipal ordinances, punish

able by fine or imprisonment, are criminal offenses,

within the meaning of Const. Minn. art. 1, S 7, pro

viding that no person shall be held to answer for

a criminal offense unless on the presentment or in

dictment of a grand jury, except in cases cogniza

ble by justices of the peace, where the punishment

does not exceed a certain limit.—State v. West,

(Minn.) 43 N. W. 845.

42 Minn. 147.

4. A city ordinance forbidding the keeping

of houses of ill fame, and prescribing the penalty

therefor, adopted pursuant to the city charter

conferring such power on the common council,

does not supersede, within the city limits, the

general law relating to the same offense.—State

v. Oleson, 5 N. W. 959, 26 Minn. 507; State v.

Bell, 5 N. W. 970, 26 Minn. 821.

5. The charter of the oity of St. Paul, (Sp.

Laws Minn. 1874, c. 1. subc. 4, $ 3,) authorizing

the city council to make and enforce by-laws for

" the government and good order of the city, for

the suppression of vice and intemperance, and

the prevention of crime, " provides that "for these

purposes ihoy shall have authority, " among other

things, "to suppress disorderly houses or gro

ceries, and houses of ill fame, and to provide for

the arrest and punishment of the keepers thereof ; "

that the punishment imposed by the city council

for the breach of any ordinance, etc., may extend

to a fine not exceeding $100, and imprisonment

not exceeding 30 days ; and that offenders may be

required to give security for thoir good behavior.

In pursuance thereof, the council enacted an or

dinance punishing keepers of disorderly places,

including houses of ill fame, and all persons who

resort to such places, on conviction thereof before

the city justice, by flue not less than $5 nor

more than $100, and imprisonment not exceeding

30 days, or either, and providing that such per

sons might be held to bail for good behavior, and

that proof of general reputation should be suffi

cient evidence that such house was a house of ill

fame or disorderly conduct, within the meaning

of the ordinance. Held, that these provisions

were for the punishment of offenses for munici

pal purposes only, and that a summary conviction

in the municipal court, having, like the city jus

tice, Jurisdiction of offenses against the city or

dinances, of keeping a house of ill fame, was not

a bar to an indictment, for the same act, as an

offense against the laws of the state.—State v.

Lee, 13 H. W. 913, 29 Minn. 445.

Efiect of intoxication.

6. It is no defense to an indictment for vot

ing twice at the same election that defendant

was so drunk at the time of casting the second

ballot that he did not know what ho was doing,

nor that he had previously voted. — State v.

Welch. 21 Minn. 22.

II. Jurisdiction.

Territorial jurisdiction—Adjacent coun

ties.

7. Counties attached to each other for judicial

purposes constitute but one trial district; and per

sons charged with offenses committed in any one

of such counties may be legally indicted and tried

in any one of the others.—State v. Gut, 13 Minn.

341, (Gil. 315.)

8. Gen. St. Minn. 1866, c. 108, § 20, providing

that offenses committed on the boundary line or

within 100 rods of a dividing line between two

counties, may be indicted and punished in either

county, is not in conflict with Const. Minn. art. 1,

§ 6, providing that offenses shall be prosecuted in

the counties wherein they were committed.—State

V. Robinson, 14 Minn. 447, (GiL 833.)

9. Under Gen. 8t Minn. 1866, c. 108, § 2C

which provides that offenses committed witnit

100 rods of the dividing line between two coun

ties may be alleged in the indictment to hav*.

been committed in either of them, and may be

prosecuted and punished in either county, wbere

an offense committed within such limits is tri

able before h justice, it may be tried before a

justice of either county.—State v. Anderson, 25

Minn. 66.

City justice.

10. The common-law offense of keeping a

common gaming-house in the city of St. Paul is

not exclusively within the jurisdiction of thecily

justice; his exclusive jurisdiction being confiued

to violations of city ordinances.—State v. Crum-

mey, 17 Minn. 72, (Gil. 50.)

11. The provision of the charter of the city of

Rochester of 1807, investing the city justice

with exclusive Jurisdiction "to hoar all com

plaints and conduct all examinations and trials

in criminal cases within the city cognizable be

fore a justice of the peace, " subject to certain

exceptions, gives him exclusive jurisdiction, sub

ject to such exceptions, to act within the city in

hearing complaints and conducting examinations

and trials in criminal cases arising within the

county, such as are ordinarily cognizable by a

justice of the peace.—State v. Kemp, 24 N. W.

849, 34 Minn. 61.

Knowledge of complainant.

12. Where jurisdiction of a DroseeuMon for the

illegal selling of intoxicating liquors is acquired

by a complaint in writing, duly verified, and

charging defendant with the illegal sale in direct

and positive terms, such jurisdiction is not lost

by proof on the trial that complainant had no

knowledge of the commission of the offense ex

cept on informa'ion and belief.—State v. Graff-

muller, 46 N. W. 445, 26 Minn. 6.

m. Principal and Accessory:.

Who are accessories.

18. On a trial for larceny, the court was re

quested to charge that, even if the Jury found

that defendant had counseled, hired, or other

wise procured the commission of some offense in

Minnesota, unless they find that ho counseled,

hired, or procured the commission of the partic

ular offense charged, they must acquit the de
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fendant. Held that, as he might aid or assist

without hiring, counseling, or procuring the

offense to be committed, such request was prop

erly refused.—State v. Beebe, 17 Minn. 241, (Gil.

218.)

14. The defendant, sought to be charged as an

accessory before the fact to larceny, brought the

actual principals part of the way to the place

where the crime was committed. Held, that a

request that if the "intention and plan" of

such confederates to take such money was not

formed until after parting with defendant, bo

must be acquitted, was properly denied.—State

v. Beebe, 17 Minn. 241, (Gil. 218.)

Accessory liable as principal.

15. Under Gen. St. Minn. 1866, o. 91, { 10,

abrogating the distinction between principals and

accessories before the fact, the latter must be

deemed principals, and may be indicted and

tried as such, and evidence that at common law

would be proper to charge one as accessory be-

lore the fact would be proper in support of an in

dictment as principal.— State v. Beebe, 17 Minn.

241, (Gil. 218.)

IV. Complaint and Preliminary Hearing.

Venue.

16. A criminal complaint, the caption of

which named a certain county, alleged that the

offense charged was committed "at the city of M.,

in said county. " Held, that the place where the

offense was committed was sufficiently indicated

as in the county named in the caption.—State v.

Bell, 5 N. W. 970, 26 Minn. 388.

Examination of complainant.

17. A written complaint showing an offense by

the person charged, presented to the justice and

sworn to by the complainant before him, shows

a sufficient examination of the complainant on

oath by tho justice, as required by statute, to

authorize the issue of the warrant.—State v.

Nerbovig, 24 N. W. 321. 33 Minn. 480.

Examination of accused.

18. The provisions of Lien. St. Minn. 1878, 0. 65, jj

20, for a transfer of an action or proceeding by one

justice to another, do not apply to an examination

by a justice of the peace, under chapter 100, of a

person accused of a crime.—State v. Bergman,

(Minn.) 34 N. W. 737.

37 Minn. 407.

19. Absence of the county attorney from the

county when a criminal warrant is returned to a

Justice of the peace is sufficient cause for a rea

sonable continuano".—State v. Nerbovig, 24 N.

W. 321, 83 Minn. 4: 0.

Dismissal—Reinstatement.

20. After a criminal prosecution before a Jus

tice of the peace has been dismissed by him, and

the defendant discharged, he cannot reinstate

the case, or bring the party before him for trial,

without beginning anew.—State v. Secrest, 23 N.

W. 545, 33 Minu. 381.

Commitment.

21. In a commitment to jail to await tho ac

tion of a grand jury on a charge of having dis

posed of and taken away personal property mort

gaged, the recital of the offense, althoueh insuffi

cient for the purpose of an accusation by indict

ment, contained specifications sufficient to indi

cate the nature of the offense as being that de

clared bv the statute, and also the particular act

which was charged, and recitals showing that
there was prouauio cause to believe the accused

to be guilty thereof. Held, that it was sufficient

to Justify the officer executing it as commanded.

—Collins v. Brackett, 25 N. W. 708, 34 MinD. 339.

V. Arraignment.

Delay in arraignment.

33- Delay of the state in arraigning a de

fendant upon one of several indictments found

against him at the same term for similar of

fenses is not excused by facts requiring a con

tinuance of th« trial of the other indictments,

nor will such facts prevent a dismissal of the

indictment on the ground of delay in tho ar

raignment thereon.—State v. Thompson, 19 N.

W. 730, 32 Minn. 144.

Setting aside arraignment.

23. Where defendant has beon served with de

fective and untrue copies of the indictment, and,

upon being arraigned, moves to set aside the in

dictment, the court may, in its discretion, order

the arraignment set aside, and a new arraign

ment made, before entertaining the motion to set

aside.—State v. Gut, 13 Minn. 341, (Gil. 315.)

VI. Demurrer and Motion to Quash.

Demurrer.

24. Gen. St. c. Ill, $ 7, provides with respect

to demurrers to indictments that, "if thedemurrer

Is allowed, the judgment is final upon the indict

ment demurred to, aud is a bar to another pros

ecution for the same offense, unless the court

allows an amendment, * * * or * * * directs

the case to be resubmitted to the same or another

grand jury. " Held, that such allowance of amend

ment or resubmission should be made in the order

or judgment on the demurrer.—State v. Comfort,

22 Minn. 271.

Motion to quash.

25. A motion to set aside an indictment forde-

fects in the organization of the grand Jury, not

made until the commencement of the trial, unless

for good cause the court allows it to be male

then, comes too late, since Uen. St. Minn. 1*7S,

c. 110, §§ 1-4, and c. lO'.t, § 19, require such a mo

tion to be made at the time of the arraignment.

—State v. Schumm, (Minn.) SON. W 8<6i.

47 Minn. 37:1.

20. So, also, with a motion to set aside an in

dictment for defects in the organization of the

grand jury, not made until after defendant has

pleaded, though he may afterwards be allowed

to withdraw his plea of not guilty.—State v.

Dick, 50 N. W. 362, 47 Minn. 375.

VII. Pleas.

Pleading after overruling demurrer to

indictment.

27. The court, upon overruling a demurrer to an

indictmeut, may permit the defendant to plead
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forthwith, or at such other time as it may fix.

Where the case is certified to the supreme court

for its decision, and for any other good and satis

factory reason, the court may extend the time, or

Allow the defendant to plead after the time origi

nally fixed therefor.—State v. Abresch, (Minn.) 13

H. W. 1115.

42 Minn. 302.

Flea In abatement.

28. Defendant, sued by the name of "Frank

ft." before a Justice of the peace, pleaded in

abatement that his name is "Francis It., instead

of Frank II. , as named in the papers in this ac

tion. " Held, that this was insufficient for not

alleging that defendant had not previously been

known by the name of Frank, so as to be proper

ly suable in that name.—Lyons v. Raffcrty, 16

N. W. 420, 80 Minn. 626.

Former jeopardy.

29. Gen. St Minn. 1878. o. 95, 5 23, declares

larceny from a shop a felony. Section 25 de

clares simple larceny of property not exceeding

(20 in value a misdemeanor. Chapter 114, $ 19,

provides that a "defendant may be found guilty

of any offense, the commission of which is neces

sarily included in that with which he is charged

in the indictment. " Held, that a conviction for

the simple larceny ot a hat, of the value of 84, is

a bar to an indictment for the larceny of the

same hat from a shop.—State v. Wiles, 4 N. W.

«15, 26 Minn. 881.

SO. On a plea of a former conviction for the as

sault and battery with which defendant was

charged, the record introduced in evidence in sup

port of the plea showed that on the day of the as

sault defendant complained of himself before a

justice of the peace, who thereupon ordered him

to consider himself under arrest without a war

rant. He then testified to the fact aud character

of the assault and battery, pleaded guilty, and

asked the mercy of the court. The justice imposed

a tine, which defendant paid, and was discharged.

Hrltl, that such record showed a conviction fraud

ulently obtained by defendant to protect himself

from further prosecution and adequate punish

ment, and the plea was properly overruled.—State

V. Simpson, 9 N. W. 78, 28 Minn. 66.

31. A plea of former acquittal to an indictment

is not supported by the record of a former trial

upon such indictment, in which a verdict of guilty

was rendered, aud a new trial granted.—State v.

Brecht, (Minn.} 42 N. W. 602.
41 Minn. 50.

32. Fon. Code Minn. S 393, declares that a person

who. having entered any building under such

■circumstances us to constitute burglary in any

degree, commits the crimo of larceny therein, is

punishable therefor as well as for the burglary,

and may be prosecuted for each crime stparatoly.

Held that, where separate indictments are found

against a person,—one for burglary, and the other

for larceny after having gotten into the house,

—and defendant is acquitted when tried for the

burglary, he cannot on that ground plead autre

fois acquit on a trial of the indictment for lar

ceny, though evidence of the larceny may have

been introduced on the trial for burclarvto show

intent. -State v. Hackett, (Minn.) 50 VV. 472.

47 Minn. 425.

33. A plea that defendant "has already been

convicted of the offense charged in the indict

ment, by the judgment of the court of the city

justice of the city of St. Paul, " does not show

authority in such court, and is insufficient, in a

prosecution by the state, as a plea of former con

viction for the same offense.—State v. Charles,

16 Minn. 474, (Oil. 426.)

34. A conviction under a void city ordinance

is not a bar to an indictment for the same of

fense under the general laws of the state.—State

v. Oleson, 5 N. W. 959, 26 Minn. 507; State v.

Bell, 4 N. W. 621, 26 Miun. 52L

35. A justice of the peace being invested with

a discretion in the matter of making process re

turnable in wards or towns adjoining that for

which he was elected, by Gen. St. Minn. 1878, c.

65, § 2, the fact that he erred in so exercising his

discretion in a prosecution for assault and bat

tery will not invalidate his judgment therein as

a bar to a subsequent prosecution for the same of

fense.—State v. Bowen, (Minn.) 47 N. W. 650.

45 Minn. 145.

Benefit of clergy.

86. The plea of benefit of clergy does not ex

ist in Minnesota.— State v. Bilansky. 3 Minn.

246, (Gil. 169.)

VIII. Venob.

Power to change—Constitutionality of

statutes.

87. Act Minn. March 9, 1867, providing for

changing the place of trial from one county to an

other of several attached for judicial purposes, is

not repugnant to Const. Minn. art. 1, § H, securing

the accused a trial in the county or district where

the crime was committed.—State v. Gut, 13 Minn.

841, (Gil. 815.)

88. A change of place of trial in a criminal

prosecution, on the ground that a fair and im

partial trial cannot be had in the county where

the indictment is found, granted on application of

the state, authorized by Gen. St. Minn. 18(16, c.

113, is not prohibited by Const. Minn. art. 6.

$ 1, declaring that the accused shall enjoy the

right to a speedy trial, etc., "in tho county

* * * wherein the crime shall have been com

mitted. "—State v. Miller, 15 Minn. 344, (Gil. 277.)

89. Where an impartial trial cannot be had In

a county where an indictment is found the court

has the power, on application of the prosecution,

to chaugo the place of trial to an adjoining coun

ty, under Gen. St. Minn. 1866, c. 113, % 5, per

mitting such change, though such adjoining coun

ty may be in another judicial district, and have

other counties attached to it for judicial pur

poses.—State v. Miller, 15 Minn. 344, (Gil. 277.)

Motion for change.

40. Upon motion for change of venue, in a crim

inal case, counter-affidavits are proper, in the ab

sence of statutorv prohibition.—State v. Stokoly,

10 Minn. 282, (Gil. 24'J.)

41. An allowance or refusal of a motion for a

change of venue in a criminal case is discretion

ary with the court, aud will not be reviewed
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except for abuse of discretion.—State v. Stokely,

16 Minn. 282, (Gil. 249.)

IX. Continuance.

Illness of witness.

42. An affidavit for continuance, on the ground

of illness of a material witness, stating that de

fendant is "informed and believes" that such

witness is sick, accompanied by an unsworn cer

tificate of a physician to such sickness, is not

sufficient evidence of such fact.—State v. McCar-

tey, 17 Minn. 78, (Gil. 54.)

X. Conduct of Trial.

Judges constituting court.

43. The question whether the term of office of

the judge trying an indictment has expired can

not be tried in the action. He is an officer de fac

to; and, until his right is settled by a direct pro

ceeding for that purpose, it cannot be legally ques

tioned in a collateral proceeding.—State v. Brown,

12 Minn. 538, (GiL 443.)

44. The fact that both judges of the common

pleas court of Ramsey county, as organized under

Laws 1875, c. 69, authorizing them to try cases

jointly or alone, sat and co-operated together in

the trial of a criminal case, is not error, nor is

the fact that one of thorn was temporarily ab

sent during a portion of the trial, no objection

being made at the time by defendant.—State v.

Lautenschlager, 22 Minn. 514.

Presence of aocused.

45. The right of the accused to be confronted

with witnesses against him, and to have the evi

dence delivered to ihe jury in his presence, se

cured by Gen. St. 1806, c. 05, $ 145, is a right that

may, in the case of offenses cognizable by u jus

tice of the peace, be waived, at least where

counsel for accused is present for him.—State v.

Reckards. 21 Minn. 47.

Severance of defendants jointly indicted.

46. On a joint indictment against several de

fendants, the court may direct the trial to proceed

against one on the application of the state; ami

where the case is separately moved for trial, and

a jury is sworn without objection by defendant,

failure to enter a formal order for a separate trial

is not prejudicial error or ground for new trial.—

State v. Thaden, (Minn.) 45 N. W. 614.

43 Minn. 825.

View by jury.

47. The object of a view by a Jury is not to

furnish them with evidence upon which to found

their verdict, but to enable them to better under

stand and apply the evidence presented in court

—Chute v. State, 19 Miun. 271, (Gil. 230.)

Order of argument.

48. It is not error for the court to allow one

counsel, on behalf of the prosecution, to first sum

up to the jury, though defendant's counsel may

claim the same right, when no prejudice results.

The order of the argument is within the discre

tion of the trial court.— State v. Beebe, 17 Minn.

241, (Gil. 218.)

49. Laws 1875, c. 41, J 1, providing that, on the

trial of an indictment in the district or common

pleas court, the defendant shall have the right to-

conclude the argument to the jury, is not appli

cable to the municipal court of the city of Minne

apolis, there being no proceeding by indictment

in that court.—State v. Wagner, 23 Minn. 544.

Omission of argument.

50. At the close of the evidence, and before the

court had charged the jury, six of the jurors sent

a request to the counsel for the state and for de

fendant that the cause be submitted to the jury

without argument, and this was done. Held to be

no ground for a new trial. — State v. Holden,

44 N. W. 123, 42 Minn. 850.

Improper argument.

51. An improper remark made by counsel, not

appearing to have been sanctioned by the court, i»

no^round for exception.— State v. Brown, 12 Minn.

538, (Gil. 44s ;) State v. Reid, 89 N. W. 796, b9

Minn. 277.

52. Laws Minn. 1868, o. 70, § 1, which provide*

that the failure of defendant in a criminal case to

testify in his own behalf shall not be commented

on in argument ty the prosecutor, has no applica

tion where defendant, on a trial for murder, takes-

the stand and testifies in his own behalf, but re

fuses to answer questions put to him, on cross-ex

amination, in regard to matters testified to bv hiu>

in chief.—State v. Staley, 14 Minn. 105, (Gil. 75.)

53. When counsel make remarks which are un

warranted by the testimony, and are calculated to

prejudice the jurors, the attention of the court

should be called to the objectionable language, and

a ruling obtained, at the time the words are used,

or when the jury is charged. An exception to the

remarks of counsel, simply, is insufficient to raise

the question on appeal.—State v. Krelinghuysen,

(Minn.) 45 N. W. 432.
43 Minn. 265.

XI. EVIDKNCB.

Ofler of evidence—Order of proof.

54. An offer of evidence which is not shown to-

be material, competent, or relevant is properly re

jected. The court must be so informed as to the

nature of the evidence that its admissibility is ap

parent—State v. Scott, (Minn.) 43 N. W. 62.

41 Minn. ?A\

55. The court may properly exclude evidence

the admissibility of which depends upou the fact

having been communicated to the defendant, un

less such communication is first shown.—State V.

Scott, (Minn.) 43 N. W. 62.

41 Minn. 365.

Mi At the trial of an indictment for murder

eouunitted in resisting arrjst by an officer, a city

ordinance, tending to show the authority of the

officer to arrest tho defendant, was offered in ev

idence upon rebuttal. Held, that it was within

the discretion of the court to receive it at that

stage.— State v. Cantieny, 24 N. W. 458, 34

Minn. 1.

57. A pistol, as to which there was some testi

mony identifying it as the same as that used in the

perpetration of a homicide on trial, was before the

jury during tho trial, and treated as if in evidence.
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but not formally offered or received. During the

argument a question arose as to its being in evi

dence, when, on application of the prosecution, it

was received, and defendant offered ample time to

prove and introduce any testimony on his part in

connection therewith. Held, that its admission

at that stage of the case was discretionary, and the

discretion properly exercised.—State v. Staley, 14

Minn. 105. (Gil. 75.)

Beat and secondary evidence.

58. On the trial ofanlndictmentforthe larceny

of bank-notes, secondary evidence of their con

tents is competent, inability to produce the bills

themselves being shown ; and it makes no differ

ence that such inability was the result of negli

gence of the prosecution.—State v. Taunt, 16

Minn. 109, (Gil. 99.)

59. At the trial of an indictment for murder of

an officer while attempting to arrest defendant,

under a warrant issued by a justice of the peace,

the warrant was not produced. The Justice who

delivered it to the officer testified that he had

not seen it since; that he did not know where it

was; that he had searched for it thoroughly, and

had not been able to find it. Held, that this wa3

not sufficient as a foundation for secondary ev

idence, as it did not appear that search was made

iu the proper place, nor what measures were

taken to find the warrant.—State v. Spaulding,

35 N. W. 793, 84 Minn. 301.

Diagrams of place where offense was

committed.

60. On a trial for murder, diagrams of the place

where the homicide occurred may be referred to

by witnesses to explain their testimony, and may

be considered by tbe jury to enable them to under

stand and apply such evidence. —State v. Lawlor,

9 N. W. 698, 28 Minn. 216.

Declarations—Ees gestae.

61. At the trial of an indictment for robbery

it appeared that the complaining witness was

waylaid, knocked down, and robbed in a public

street at night; that the assailants then fled,

and the witness immediately gave an alarm, re

turned to his house near by, and a few minutes

later, on the arrival of a police officer, described

to him the appearance of the persons ot the as

sailants. Held, that such statements wero suffi

ciently connected with the event as to be admis

sible in evidence as a part of the res geistCB.—

State v. Horan, 20 N. W. 905, 32 Minn. 894.

Declarations of principal, as against ac

cessory.

62. Evidence of acts or declarations, in the

course of the transactions, of those who actually

stole certain money, are admissible against one

sought to be charged on the ground of being acces

sory before the fact, there being evidence in the

case tending toshow a conspiracy bewoen him and

there to steal it.—State v. Beebe, 17 Minn. 241,

(Gil. 218.)

Confessions and admissions.

68. The motives with which a voluntary confes

sion is made are, as a general rule, immaterial

upon the question of its admissibility.—State v.

Staley, 14 Minn. 105, (Gil. 75.)

64. A confession procured through fraud, arti

fice, or deception, or as an answer to a question

assuming the guilt of the defendant, or by a cau

tion to tell the truth if he told anything, is not

thereby rendered inadmissible on a trial for homi

cide.—State v. Staley, 14 Minn. 105, (Gil. 75.)

65. Whether a confession offered in evidence on

a trial for homicide has been improperly obtained

is for the judge to determine, as a preliminary

question of fact, and his decision on that point will

not be reversed unless it was manifestly against

the weight of evidence.—State v. Staley, 14 Minn.

105, (Gil. 75.)

66. Query, whether testimony is admissible to

impeach a witness upon trial of the preliminary

question whether a confession of a homicide of

fered in evid' nee was made voluntarily.—State v.

Staley, 14 Minn. 105, (Gil. 75.)

67. It is for the court to decide whether alleged

confessions have been made under such circum

stances as to be properly receivable against defend

ant ; and its decision is to be sustained, unless man

ifestly- against the weight of the evidence.—State

v. Holden, (Minn.) 44 N. W. 123.* 42 Minn. 85a

68. Gen. St Minn. 1878, c. 73, § 103, declaring

that a confession of a defendant is not sufficient

to warrant his conviction "without evidence that

the offense charged has been committed, " does

not require evidence that the defendant on trial

has committed the offense. Evidence of its com

mission by some person is sufficient, and it is not

necessary that such evidence should be pro

duced before the confession.—State v. Grear,

13 N. W. 140, 29 Minn. 221.

69. A confession made by one when Intoxicated.

In admissible in evidence against him ; the fact of

intoxication affecting the weight of the confession

as evidence, and not its competency.—State v.

Grear, 10 N. W. 472, 28 Minn. 426.

70. On trial for bigamy, the fact that defendant,

when expostulated with in regard to his second

marriage, at or about the time of its occurrence,

on the ground that his former wife was still living,

was silent and did not deny the fact, is competent

evidence against him as being in the nature of an

admission.—State v. PLym. (Minn.) 45 N. W. 848.

43 Minn. 385.

71. On atrial for murder, contradictory state

ments by defendant as to the death of deceased,

made to one not being an officer and not having or

assuming any authority, no officer being present,

are admissible; and testimony that such state

ments were made voluntarily is not objectionable

where the circumstances are fully shown.—Stato

v. Holden, 44 N. W. 123, 42 Minn. 350.

Testimony of accused.

72. Under Pen. Code Minn. §531, providing that

a person convicted of crime is a competent wit

ness, but the conviction may be proved by the rec

ord, or cross-examination, a defendaut in a crim

inal case, a witness in his own behalf, may, on

cross-examination, be asked if he has been con

victed of crime.—State v. Curtis, 40 N. W. 263, 39

Minn. 357.

-
t



445 446CKIMINAL LAW, XF.

Testimony of co-defendant.

73. Under Gen. St. Minn. 1806, e. 73, J 7, as

amended in 1868, one defendant is competent to be

come a witness for or against bis co-defendants,

although he has not been convicted, acquitted, or

disc harged : and on a trial of one defendant under

a joint indictment against two, his co-defendant

may offer himself as a witness and testify on be

half of the state.—State v. Thaden, (Minn.) 45 N.

W. 614.

43 Minn. 335.

Testimony of accomplice— Corrobora

tion.

74. The testimony of an accomplice as to a trans

action and conversation bad with a third person,

at which defendant was not present, and with

which he bad no connection, is improper. —State

McCartey, 17 Minn. 76, (Gil. 54.;

75. The court having charged, in a criminal

case, that a certain witness testifying against

defendant was an accomplice, and his testimony

required corroboration, was requested by de

fendant to charge that,ifthe Jury deemed his guilt

or innocence rested on their finding of any par

ticular fact, they were not warranted in finding

it on the testimony of the witness ulone. The

court declined to charge as requested, but in

structed them as to the gist of the offense, and

that corroborative circumstances should bear on

the same. Held no error.—State v. McCaxtoy,

17 Minn. 76, (Gil. 54.)

76. In a prosecution for taking money, on an

agreement to withhold evidence of a crime, under

Pen. Code Minn. § 112, it is not necessary that

the testimony of the person who makes the agree

ment with and pays the money to the accused

should be corroborated. Such person is not an ac

complice, within the meaning of Gen. St. 1878, c.

73, § 104, requiring that the testimony of accom

plices must be corroborated.—State v. Quinlau,

(Minn.) 41 N. W. 299.
40 Minn. 55.

77. Under Gen. St. Minn. 1878, c. 73, 5 104, which

provides that "aconviction cannot be had upontbe

testimony of an accomplice, unless ho is corrobo

rated by such other evidence as tends to convict the

defendant of the commission of the offense, and

the corroboration is not sufficient if it merely shows

the commission of the offense or the circumstan

ces thereof, " the corroborating evidence is suffi

cient if, independently of the testimony of the ac

complice, it tends in some degree to establish the

guilt of the accused, and it need not be sufficient

to make out a primafacie case agai nst him.—State

v. Lawlor, 9 H. W. 698, 28 Minn. 216.

78. The corroboration of the testimony of ac-

somplices, required by statute, may be supplied,

on trial of an indictment lor larceny, by testimony

as to defendant bribing the witness to testify

falsely in regard to the manner in which defend

ant obtained some of the property alleged to have

been stolen, so as to exculpate defendant; by

the unsatisfactory nature of the testimony of de

fendant in attempting to account for his posses

sion of such property; contradictions of his testi

mony bv other witnesses; and circumstances of

like character.— State v. liriu, 10 N. W 406, 30

Minn. 522.

Opinions.

79. In an action for assault with intent to do

great bodily harm, the opinion of the prosecuting

witness as to the intent with which defendant

committed the act iB not admissible, where it does

not appear that he had any better means than th«

jury to judge of such intent.—State v. Garvey, 11

Minn. 154, (Gil. 95.)

Character.

80. The dispositian of a person as to peace and

quietness may be proved b\ the testimony of a

witness who knows of such disposition from bis

own personal observation. — State v. Lee, 22

Minn. 407.

81. Evidence that the character of a person in

a certain respect has never been talked about,

though negative, is admissible to show the good

character of such person on the trial of an of

fense involving such character in that particu

lar. —State v. Lee, 22 Minn. 407.

82. Evidence of good character does not, per

SC. rebut a presumption of guilt arising from cir

cumstances, but is proper to be consiaered by

the jury; the effect as to robutting such pre

sumption being for them to determine.—State v.

Beebe, 17 Minn. 241, (Gil. 218.)

83. On a trial for larceny defendant request

ed the court to charge: "If a party is charged

with crime, which is endeavored to be fastened

upon him by circumstantial evidence, or by wit

nesses of doubtful credit, proof of defendant's

good character for honesty and integrity is prop

er to rebut any presumption of guilt arising from

such evidence. " Held, that the charge was prop

erly refused, as it might be construed as an in

struction that the evidence would rebut the pre

sumption.—State v. Jjeebe, 17 Minn. 241, (Gil.

318.)

Variance.

84. Under Gen. St. 1866, o. 108, $ 7, which

provides that the time of the commission of an

offense need not be set out in the indictment

therefor unless material as an ingredient of the

offense, it is not necessary to prove tho commis

sion of tho offense at the time laid in the indict

ment—State v. New. 22 Minn. 76.

85. An indictment for rape named the com

plaining witness as Mary Kurkwiski. The evi

dence showed that the name, which was Polish,

was pronounced Kurkowski, but there was no ev

idence that Kurkwiski was not the proper spell

ing. Held that, as the courts cannot take judicial

notice of the proper spelling and pronunciation

of Polish names, there was nothing to show a

variance between the indictment and the ev

idence.—State v. Johnson, 3 N. TV. 982, 26 Minn.

316.

86. A discrepancy in an indictment for larceny

in tbe name of tho owner of the stolen property,

a corporation, consisting in tho use of tho word

"railroad, " instead ot "railway, " in its corpo

rate name, is unimportant.—State v. Brin, 16 N.

W. 406, 30 Minn. 522.

87. In a prosecution under Pen. Code Minn. § 113,

for taking money on au agreement to withhold ov
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idence of a crime, tho indictment alleged that the

offense, concerning which the agreement was

made, had been committed by C. S. and F. V. in.

selling liquors, to-wit, one glass of whisky, with

out having obtained a license. The proof was

that one G. B., who was also known as C. S., and

W. B., had sold one glass of beer. Held, that in

respect to the name of one of these parties, and in

regard to the kind of liquor sold, there was a

fatal variance between tlio piejuins anil the proof.

—State v. Quinlan, (Minn.) 41 N. \V. 299.

40 Minn. 55.

Objections to evidence.

88. The right of a witness to answer or refuse

to answer a question tending to criminate him is

personal to himself; but when, in a criminal

trial, such a question is asked of a witness for

the prosecution, the prosecuting attorney may

object thereto on the ground of irrelevancy.—

State v. McCartey, 17 Minn. 76, (Gil. 54.)

89. Where an objection to testimony offered is

apparent, and might have been made at the time

3f the offer, but was not, the granting or refus

ing a subsequent motion to strike out is discre

tionary.—State v. Johnson, 23 Minn. 569.

Burden of proof— Sufficiency of evi

dence.

CO. In Minnesota, where irresponsible drunken

ness is relied on as a defense to an indictment,

the burden of proving such drunkenness is on

the defendant; and it is not error to instruct the

jury that he must establish such defense by a

"fair preponderance of evidence. "—State r,

Grear, 13 N. W. 140, 29 Minn. 221.

91. A moral certainty, not an absolute cer

tainty, of guilt, is required in a criminal case,

to justify conviction.— State v. Hogard, 13 Minn.

293, (Gil. 191.)

92. On a trial for murder, proof beyond a rea

sonable doubt is not such as to establish truth of

the facts to an absolute certainty, but such as es

tablishes them to a reasonable and moral certain

ty,—a certainty that convinces and directs the un

derstanding, and satisfies the reason and judg

ment, of those who are bound to act conscienti

ously upon it—State v. Staley, 14 Minn. 105, (Gil.

75.)

93. It is for the jury to determine what weight

shall be given to a confession on a trial for homi

cide, but they have no right to reject the same as

inadmissible in evidence.—State v. Staley, 14 Minn.

105, (Gil. 75.)

94. In an indictment for embezzlement there

was evidence of the receipt of the money and

failure to hand it over, apart from defendant's

confession. Held, that the evidence was suffi

cient to sustain a conviction under Gen. St. 1866,

c. 73, § 93, providing that a confession shall not

be sufficient to support a conviction unless there

be other evidence that the offense charged has

been committed.—State v. New, 22 Minn. 76.

95. At the trial of an indictment the expres

sions of tho witnesses indirectly located tho com

mission of the offenso at tho place where the

trial was held, which was in the county where

the indictment was found. Held, that this was

sufficient proof of the venue.—State v. Cantieny,

24 N. W. 458, 34 Minn. 1.

96. At the trial of an indictment for assault

with intent to do great bodily harm, by shooting

with a pistol, held at the city of Minneapolis in

Hennepin county, the surgeon who was called to

attend the woman who was shot, at the board

ing house where the shootiug took place, imnu -

diately thereafter, testified that such boarding

house "was here in Minneapolis." Held, that

this was sufficient proof of venue, as tending to

shew that the offense was committed in Henne

pin county.—State v. Grear, 13 N. W. 140, 29

XII. Instructions.

Bequests to charge—Bepetition.

97. Where an instruction embodied In the gen

eral charge is unexceptionable, and covers the

ground of a special request, the refusal to give

the request in the language selected by the party

is not error.—State v. Beebe, 17 Minn. 241, (Gil.

218.)

98. Where, in a criminal case, an instruction

is plainly and fully stated to the jury, and there

is no reason to suppose it not understood, it is

proper to refuse further instructions; but the

refusal should be made in such a manner as not

to mislead the jury as to the cause of its refusal.

Selden v. Bank of Commerce, 3 Minn. 166, (Gil.

108,) disapproved. —State v. McCartey, 17 Minn.

76, (GU. 54.)

Abstract propositions of law.

99. Tho court need not instruct the jury, on a

trial for homicide, upon a proposition of law ab

stractly correct, but inapplicable to the case.—

State v. Staley, 14 Minn. 105, (GiL 75.)

Intoxication as a defense.

100. On a trial for an assault with a dangerous

weapon, where intoxication was relied on as a de

fense, the court charged that "it is a well-settled

rule that drunkenness is no defense for crime. In

sanity produced by intoxication does not destroy

responsibility. When a party voluntarily makes

himself intoxicated, drunkenness affords no de

fense whatever to the fact of the guilt, for when

a crime is committed by a party when in a fit of

intoxication, the law will not permit him to avail

himself of his own gross vice to shield himself

from the consequences of his crime. " Held, that

such instruction was erroneous, as implying that

intoxication was no defense to the crime charged

in the indictment, and the error was not cured by

another instruction that intoxication was a de

fense, if not voluntarily induced with a view to the

commission of the crime,—State v. Grear, 10 N.

W. 472, 28 Minn. 426.

Character.

101. An instruction "that good character may

have its weight in a doubtful case; and it may

have its weight in any case to this extent : that,

if there is a question of doubt, it may determine the

matter in his favor, "—is erroneous, the effect of

it being to instruct the jury that evidence of good

character is not to be considered at all, unless the
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other evidence in the case, considered by itself,

leaves a doubt in their minds as to the defendant's

guilt.—State v. Sauer, (Minn.) 38 N. W. 355*

88 Minn. 438.

Credibility of witnesses.

102 It is not error for the court to charge the

Jury id, t t hey should consider una decide wheth

er the relationship of any of the witnesses to de
fendant or complaining witness influenced them

to swerve from the truth —State v. Hogard, 12

Minn 293, (Gil. 191.)

116 It is not error for the court In a criminal

casj to charge, In reference to the testimony of

a witness adverse to defendant, that, if they bo-

heve such witness has willfully sworn falsely

In reference to any material transaction, they

should give no weight to such testimony, except

as to facts otherwise corroborated, and to refuse

to instruct them in such case not to consider the

witness' testimony at all.—State v. McCartey, 17

Minn. 76, (Gil. 54.)

Weight and sufficiency of evidence —

Province of jury.

1U4. The court, in determining whether or not

evidence competent for a particular purpose has

been given, does not encroach upon the province

of the jury.—State v. Taunt, IS Minn. 109, (Gil.

99 )

100. Under Gen. St. Minn. c. 114,8 121, provid

ing that the court in a criminal trial, "if it pre

sents the facts of the case, shall, in addition to

what it may deem its duty to say, inform the

jury that they are the exclusive judges of the

facts, " it is reversible error for the court to say,

iii its charge on a trial for selling intoxicating

liquors without a license: "I shall not try many

more cases of this character, unless something

comes of it"—State v. Kobe, 1 N. W. 1051, 20

Minn 150.

IOC In Minnesota, it Is not Improper for the

court in its charge in a criminal case to review

and analyze the evidence; and the court may

state to the jury that certain evidence is mate

rial, or that it tends to prove certain facts, or

may comment upon the testimony, when it is

done fairly, and the jury aro fully advised that
mey are the exclusive judges of the facts, and of

the credibility of the witnesses.— State v. Rose,

(Minn. ) 49 f). W. 404.

47 Minn. 47.

107 On a prosecution for abduction, where

there is evideuco tending to show that defendant

procured the girl alleged to have been abducted

and her mother to bo sent out of the state, an in

struction that "the suppression or secretion of

pertinent evidence by a defendant is always a

prejudicial circumstance, and is sometimes en

titled to great weight," is proper. —State v.

Keith, (Minn.) 50 N. W. 691.

47 Minn. 559.

Seasonable doubt.

108. On indictment for assault with a dangerous

weapon, with intent to do great bodily harm, an

instruction that, "in order to convict, the jury

must be satisfied beyond a reasonable doubt; that

this does not require unreasonable or impracticable

V.lM.DIG.—15

things at the hands of the prosecution, nor abso

lute certainty ; but the jury should be satisfied as

reasonab.e men, so that they would be willing to

act upon it as in matters of great importance to

themselves, "—is erroneous as not going to the full

extent of the rule.—State v. Dineen, 10 Minn. 407,

(Gil. 825.)

109. Tne court on a criminal trial defined rea

sonable doubt as lollows: "If the same quantity

and quality of evidence offered here was offered

to a reasonably careful business man, as to im

portant business transactions, and it would in

duce him to act on his important business mat

ters, there cannot be said to be a reasonable

doubt." Held prejudicial error.—State v. Shet-

tleworth, 18 Minn. 208, (Gil. 191.)

110. In its charge to the jury the court need not

state the reason for the rule that guilt must be

proved beyond a reasonable doubt, if it state the

rule correctly.—State v. Johnson, (Minn.) 35 N.

W. 373.

87 Minn. 493.

111. A request to charge that if a single fact,

proved to the satisfaction of the jury, was incon

sistent with defendant's guilt, he should be ac

quitted, is rightly refused. — State v. Johnson,

(Minn.) 85 N. W. 373.

37 Minn. 493.

XIII. Custody and Conduct or Jury.

Custody of officer.

112. The fact that the record In a criminal

rase fails to show that a juror was sworn, or that

the jury, when they returned Into court, were in

charge of an officer, is not ground for a motion

in arrest of judgment.—State v. Laulenschlager,

23 Minn. 290.

Communications with jury after retire

ment.

118. After a jury has retired, the judge has

no right to communicate with or give the Jury

any information, except in open court, in the

presence of, or after due notice to, the counsel

or parties.—Hoberg v. State, 8 Minn. 262, (Gil.

181.)

Modified In Helmbrecht t. Helmbrecht. 18 N. W. 419. SI
Minn. 5114. and Oswald v. Minneapolis & N.w. Ry. Co.. It

N. W. 112, 29 Minn. 6.

114. It is not error for the court, after a case has

been submitted to the jury and before the return

of tho verdict, at the request of the jury, to give

them, in open court, further instructions.—State

v. Brown, 12 Minn. 533, (Gil. 448.)

Separation of jury.

115. It is not error to permit the jury to sepa

rate during a trial.—Bilansky v. State, 8 Minn.

427. (Gil. 313;) State v. Ryan, 13 Minn. 370, (Gil.

843.)

116. In a capital case, the separation of a

Juror from his fellows after retirement, without

the attendance of an officer, is ground for a new

trial.—Maher v. State, 3 Minn. 444, (Gil. 829.)

117. The mere temporary separation of a juror

from his fellows, after their retirement to delib
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erate upon their verdict, the juror remaining

in the sight and custody ot the officer, is no

ground for a new trial, where it clearly appears

that no prejudice resulted therefrom, and the

facts and circumstances exclude all reasonable

presumption or suspicion that the juror was

tampered with, or that toe verdict was or could

hava been influenced by such separation.—State

v. Conway, 23 Minn. 291.

118. CnderGen. St. Minn. 1866, c. 114, §13, which

provides that if the jury in a criminal case do

not agree without retiring they shall be taken

charge of by an officer and kept together in soma

private and convenient place, it is ground for a new

trial if the jury be allowed to separate and go

at large without being in charge of an officer,

after they have been charged by the court,

though the separation was for a short tinie only,

and without objection on the part of defendant at

the time. —State v. Farrant, 16 Minn. 178, (GiL.

157.)

119. Under Gen. St. Minn. 1878, c. 114, S 14, pro

viding that the jury shall be returned into court

when they have agreed, or when ordered by the

court, it is error in a criminal case to instruct the

jury, against the objection of defendant, that, in

case they should agree upon a verdict after the ad

journment of the court for the day, they might

separate and bring in a sealed verdict at the open

ing of the court on the following day.—State v.

Anderson, (Minn.) 42 N. W. 786.

41 Minn. 104.

XIV. Verdict.

Sufficiency.

120. On an indictment specially charging one of

the degrees of larceny, a general verdict of guilty

is sufficient.—State v. Eno, 8 Minn. 220, (Gil. 190.)

121. On Indictment for seduction under promise

of marriage, an error made by the jury in entitling

the case on the verdict in that they wrote the pris

oner's name "Farmness" instead of "Framness"is

immaterial and without prejudice to defendant.—

State v. Framness, (Minn.) 45 N. W. 101(8.

43 Minn. 490.

Recording.

122. Where a verdict is read to a Jury, and

they assent to it before their discharge, the tact

that it is not recorded in the minutes until after

their discharge will not vitiate it—State V.

Levy, 24 Minn. 302.

Findings by judge.

123. A conviction of larceny, on trial by a court

without a Juryj is not affected by the subsequent

making and filing, by the judge of the court, of

findings of fact with an order refusing a new

trial, which findings do not set forth facts suffi

cient to constitute an offenso. —State v. Green. 21

N. W. 547. 32 Minn. 433.

XV. Judgment and Sentence.

Motion in arrest of judgment.

124. A motion in arrest of Judgment, after ver

dict in a criminal case, cannot be founded on

matter which does not appear on the face of the

record.—State v. Conway, 23 Minn. 291.

125. Defect in the authentication of a grand-

Jury list cannot be taken advantage of by a mo

tion in arrest of judgment—State v. Conway, 23

Minn. 291.

Amendment of record—After term.

126. The district court has the power, in a crim

inal case, to amend the record, after the term at

which the trial is had, in order to make it con

form to the truth of thecase.—Bilansky v. State,

3 Minn. 427, (Gil. 313.)

Determination of punishment by jury.

127. Laws 1868, e. 88, authorizing a jury to pun

ish the crime of murder with the penalty of

death or imprisonment for life, as they may de

termine, does not violate any constitutional lim

itation upon the power of the legislature over

the subject.—State v. Lautenschlager, 22 Minn.

514.

Excessive punishment.

128. Gen. St Minn. 1878, c. 95, | 37, providing

that a person convicted of embezzling public

moneys shall be punished by a fine equal to twice

the amount embezzled, does not impose an excess

ive punishment—Mims v. State, 5 N. W. 369,

26 Minn. 494.

Sentence less than prescribed.

129. A judgment of imprisonment for crime, for

a term less than that prescribed by law, there bet

ing no other defect, is merely erroneous, not void.

—State v. Stordock, (In re Williams,) 39 N. W.

65, 30 Minn. 172.

Cumulative sentences.

130. Where a defendant has been convicted on

several indictments for several distinct offenses,

the term of imprisonment imposed by the sentence

on one conviction may be made to commence at

the expiration of the term of a previous sentence.

—Mims v. State. 5 N. W. 374, 20 Minn. 408.

181. Where a person has been convicted on sev

eral indictments for several similar, but distinct,

offenses, the court may impose the full sentence

for each, and such sentence is not cumulative.—

Mims v. State, 5 N. W. 374, 26 Minn. 498.

132. Gen. St. Minn. 1878, c. 118, $6, providing that,

"whenever practicable, the term of imprisonment

shall be so fixed that it will expire between the

first day of April and the first day of November, "

is directory only.—Mims v. State, 5 N. W. 869, 28

Minn. 494.

Execution of oapital sentenoe.

133. In a capital case, the time of execution is

not an essential part of the judgment; and if, for

any reason, the governor do not issue his warrant

for execution immediately on the expiration of the

time fixed by the court for the solitary confine

ment, he may afterwards issue it—State v. Gut.

13 Minn. 341, (Gil. 315.) ^

183a. The provision of Gen. St. 1878, o. 118, $ 8,

that sentence of death shall not be executed until

a warrant is issued by the governor, is not repealed

by the Criminal Code.—State v. Holong, 87 N. W.

587. 38 Minn. 308.
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XVI. New Trial.

Power to grant, generally.

134. Under the express terms of Comp. St Minn,

c. 115, § 6, a defendant in a criminal action, who is

convicted in a district court, may, at any time

within a year thereafter, apply directly to the su-

Sreme court for a new trial.—State v. Heenan, 8

[inn. 44, (Gil. 26.)

135. A new trial may be granted the defendant

in all criminal cases, whether felony or misde

meanor.—State y. Miller, 10 Minn. 813, (Gil. 246.)

Accident and surprise.

136. Defendant was convicted of rape, the prose

cutrix having identified him, and stated the time

and place of the offense definitely, in which she

was corroborated by a witness, who saw defendant

on the same night, at a time and place consistent

with the prosecutrix's story. He moved for a new

trial on the ground of accident and surprise. He

produced the affidavit of a witness stating that the

prosecutrix had told her three days after the crime

that the ravisher was a stranger to her. The affi

davits of defendant's employer and his wife stated

that defendant went to bed early on the night in

question, and did not rise until morning, but it

gave no special reasons to show that defondant

might not have left his room without the knowl

edge of the affiants, nor was there any reason for

failing to have those witnesses present at the trial,

given. Held no error to refuse the motion.—State

V. Bagan, (Minn.) 43 N. W. 5.

41 Minn. 285.

Impeachment of verdict by juror.

137. Affidavits of jurors in a murder case as to

what their fellow jurors said or did in the jury-

room, are incompetent to impeach their verdict.—

8tate v. Lentz, (Minn.) 47 N. W. 720.

45 Minn. 177.

133. The affidavit of one of the jurors, in a crim

inal trial, that, but for ill health and inability to

endure the confinement of the jury-room, he

would not have given the verdict he did, is inad

missible for the purpose of impeaching the ver

dict.—State v. Stokely, 16 Minn. 283, (Gil. 249.)

New evidence.

139. On an indictment for forgery, the person

whose name was forged was called to prove the

crime, and claimed his privilege to avoid self-crim

ination, which claim was partly sustained. De

fendant objected to answers bearing upon the gen

uineness of the signature, but after conviction he

moved for a new trial on the ground that he de

sired a full disclosure from such witness, who

agreed to waive his privilege. Held that, where

such witness appeared to be dishonest, a new trial

was properly refused on that ground, and because

of defendant's foimer objections to his testimony.

—State v. Tall, (Minn.) 45 N. W. 449.

43 Minn. 273.

XVII. Appeal and Error.

Bight to review, generally.

140. Where the legislature in a particular in

stance has omitted to provide means for the

proper enforcement of the judgment of the court,

in case of reversal of judgment of the court be

low, that fact alone is almost conclusive to prove

that it was intended that appeal in such case

should not lie.—State v. McGrorty, 2 Minn. 224,

(Gil. 187.)

141. The provision in the charter of the city of

St. Paul (Act Minn. March 20, 1858, c. 8, § 11) that

no appeal should lie from the judgment of the city

justice, in a case of assault and battery, where the

judgment or fine imposed was less than $25, all

acts inconsistent therewith being repealed, pre

vails over Comp. b't. Minn. c. 59, § 199, allowing

appeal in all cases of conviction before the jus

tice of the peace.—Tierney v. Dodge, 9 Minn. 1G6,

(GiL 153.)

Appeal by state.

142. Under Rev. St. Minn. o. 81, § 1, which

provides that a judgment or order in a criminal

action may be removed from the district court

to the supreme court; section 22, which provides

that writs of error in criminal cases may issue

out of the supreme court; sections 27 and 28,

relative to writs of error in criminal cases; and

chapter 122, § 122, as amended by Laws 1852, p.

28, which provides that if a demurrer to an in

dictment be allowed, it is a bar to another pros

ecution for the same offense, unless the court

direct the case to the grand jury,—the state can

not, either by appeal or writ or error, remove a

criminal cause to the supreme court for review.

—State v. McGrorty, 2 Minn. 224, (Gil. 187.)

Certifying question of law to supreme

court.

143. Under Rev. St. Minn. c. 129, § 220, which

provides that if any question of law arises in the

district court upon the trial of a person convicted

the judge may, if ho deem the question impor

tant, or if the defendant desire it or consent, re

port the same to the supreme court for its decis

ion, it is not necessary that any bill of excep

tions be made up, or even that exceptions should

have been taken.—Bonfanti v. State, 2 Minn.

123, (Gil. 99.)

144. Under Rev. St. Minn. c. 129, § 220, a crim

inal cause may be removed to the supreme court

by writ of error, or upon the certificate of the trial

judge that "questions bave arisen therein of

sufficient importance to require the opinion of the

supreme court thereon, "and if a case has been

properly certified, the fact that notice of appeal

has also been served is immaterial.—Bonfanti

v. State, 2 Minn. 123, (Gil. 99.)

145. Under Laws Minn. 1870, c. 76, $ 1, (Gen.

St. 1S78, c. 117, $ 11,) which provides that if,

on conviction ot defendant in a criminal case,

any question shall have arisen on demurrer to

an indictment, or to a special plea to an indict

ment, or upon any motion upon or relating to an

indictment, the judge may, if he deems the ques

tion of sufficient importance, certify the same to

the supreme court, it must affirmatively appear

from the record that the question certified arose

in one of the ways mentioned in the statute in

order to give the supreme court jurisdiction.—

State v. Byrud, 23 Minn. 29; State v. Hoag, Id.

31; State v. Wedge, Id 32, note.

146. The supreme court has no jurisdiction to

pass upon auy question arising in a criminal
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peal to the supreme court should be served on the

city attorney, and not on the attorney general.—

State v. Sexton, (Minn.) 43 N. W. 845.

43 Minn. 154.

Return.

155. On appeal from a Justice of the peace "on

matters of law alone, " the evidence taken before

him is no part of the return that he is required to

make by Gen. St. Minn. 1878, c. 65, § 159; and,

though the evidence is incorporated therein by

the justice, it will not be considered by the ap

pellate court, to determine whether it sustains

the judgment.—State v. McGinnis, 14 N. W.

25G, 30 Minn. 48.

Assignment of error.

168. Where an assignment of error is merelythat

the court erred in refusing a new trial, it is not

sufficient to permit a consideration of the conten

tion that the act done is not prohibited by the

statute under which the prosecution is had.—state

v. Hays, (Minn.) 38 N. W. 365.

38 Minn. 475.

Hearing—Continuance.

157. The fact that errors were committed by a

justice on the trial of a criminal case of which he

had jurisdiction is no ground for dismissing an

appeal to the district court, under Gen. St. Minn.

1SMJ, c. 65, § 150, which provides that such appeals

shall be "tried in the same mauner as if original

ly commenced in the district court. "—State v.

Tiner, 13 Minn. 520, (GiL 4s8.)

158. A criminal case, heard on appeal from a

justice of the peace in a district court, was taken

under advisement, and the defendant ordered to

appear at the next general term. Held, that this

did not operate as a continuance of the case.—

State v. Nerbovig, 24 N. W. 331, 33 Minn. 480.

Proceedings brought up for review.

159.Where an appeal from an order denying a

new trial in a criminal case has been heard on

the merits, and a writ of error is taken to the

judgment subsequently entered, no error which

occurred prior to the order denying the new trial

can be considered on sucn writ of error.—Mims

v. State, 5 N. W. 369, 36 Minn. 494.

case, ana certifiea up, unacr Laws Minn. 1870,

c. 76, (Gen. St. 1878, c. 117, § 11.) which has not

been passed upon and determined by tbe court

below.—State v. Byrud, 23 Minn. 29; State v.

Hoag, Id. 81; State v. Wedge, Id. 32, note.

147. Under that statute, an order overruling a

demurrer cannot be certified to the supreme

court for review after a trial and verdict on an

issue of not guilty.—State v. Loomis, 8 N. W.

758, 27 Minn. 521.

Appealable judgments, orders, etc.

148. Under Gen. St. Minn. c. 117, S 1, as amend

ed bj Act 1870, c. 76, § 2, which provides that

"criminal cases may be removed by the defend

ant to the supreme court by appeal or writ of

error at any time after judgment, or after the

decision of a motion denying a new trial, " de

fendant may appeal only from a final judgment

or an order denying a new trial.—State v. Noo-

nan, 34 Minn. 174.

149. Intermediate decisions, rulings, or Judg

ments in a criminal case must, to be reviewed,

be incorporated in a bill of exceptions, and pre

sented by writ of error, or on appeal from a final

Judgment or order denying a new trial.—State

v. Noonan, 24 Minn. 174.

150. An order overruling a demurrer In a crimi

nal case is not appealable. Judgment must first

be pronounced thereon, before an appeal can be

taken.—State v. Abresch, (Minn.) 43 H. W. 1115.

43 Minn. 202.

151. An appeal in a criminal case will not lie

from the verdict of a Jury, under Gen. St. 1866,

o. 117, § 1, as amended by Laws 1870, c. 76,

which provides that a criminal case may be re

moved to the supreme court "after judgment, or

after the decision of a motion denying a new

trial. "—State v. Ehrig, 21 Minn. 462.

Waiver of right to appeal.

152. Where one is convicted of the violation of a

city ordinance relating to the sale of intoxicating

liquors, and sentenced to forfeit his license, and

procures a stay of execution by executing a bond

to abide by the judgment, he cannot afterwards

Suestion the validity of the judgment on appeal.—

tate v. Municipal Court of the City of Minneapo

lis, (State v. Sawyer,) 45 N. W. 155, 43 Minn. 302.

Notice of appeal.

153. On appeal, in a criminal case, the docket

entrj of the justice stated that the recognizance

was filed, and proof of notice of appeal made and

filed, on April 25, 1874, and the appeal allowed

on that day. On the notice of appeal accompany

ing the return a written admission of service was

indorsed, dated May 6, 1874. The lecord was

silent as to the discrepancy. Held, that the

docket entry should control, and if that was

erroneous the party's remedy was by an order

for an amended return requiring tho justice to

answerspecificallyas to the alleged error. —State

v. Christenscn, 21 Minn. 500.

151. Prosecutions for tho violation of municipal

ordinances of the city of Minneapolis, although in
•he name of the state, are for offenses against the

rilv, and not against the stale; and notices of ap-

Matters not apparent of record.

160. Defendant alleging exceptions must show

error affirmatively in the record ; and, unless a

bill of exceptions shows error, none will be pre

sumed.—State v. Brown, 12 Minn. 538, (Gil. 448.)

161. The court on appeal will not assume the

correctness of copies of tho indictment, venires,

jury-lists, etc., not certified by the court below;

and exceptions based on alleged errors therein,

not otherwise shown to exist, will not be consid

ered.—State v. Brown, 13 Minn. 538, (Gil. 448.)

162. Where, on an appeal in a criminal case,

tbe record contains no exceptions taken, settled,

or allowed, as provided by Gen. St. Minn. c. 117,

§ 6, the only question that can be considered is

the sufficiency of the indictment to support the

judgment.—State v. Miller, 23 Minn. 352; State

v. Wj man, 43 N. W. 1116, 42 Minn. 182.

1 63. The charge having been wholly omitted in

the case as certified, and no part of tho testimony
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having been presented, the court cannot consider

alleged errors in modifying some, and refusing oth

ers, of appellant's requests to charge.—State v.

Sackett, iMinn.) 38 N. VV. 773.

30 Minn. 69.

164. On appeal from an order denying a new

trial, the record in this court must affirmatively

■how the errors complained of.—State v. Brown,

(Minn.) 43 N. W. 69.

41 Minn. 319.

165. Where the bill of exceptions does not pur

port to contain all the testimony, the objection

that the charge assumes a fact which there is no

testimony to support, or that the testimony does

not support the verdict, cannot be considered on

appeal. -State v. Taunt, 16 Minn. 109, (Gil. 99.)

166. To sustain the allegation of error, upon

writ of error in a criminal case, that defendant

was sworn as a witness without his request, the

record must affirmatively show that he was not

examined at his own request.—State v. Lessing,

16 Minn. 75, (Gil 64.)

167. Where a case Is brought to the supreme

court upon a bill of exceptions, and the return

does not purport to contain a record of any pro

ceedings in the court below not set forth therein,

or to be a complete transcript of the record in that

court, no alleged errors will be considered in the

supreme court not affirmatively shown by the re

turn.—State v. Framness, (Minn.) 45 N. W. 11)98.

43 Minn. 490.

Objections not taken below.

103. Where defendant has been arrested and

convicted of violating a city ordinance, it is too

late on appeal to raise for the first time the ob

jection that the warrant was erroneously directed

"to the sheriff or any constable of the county,"

instead of the marshal or any constable of the

city, or that the warrant was uncertain ' in its

reference to the ordinance violated. — City of

Rochester v. Upman, 19 Minn. 108, (GiL 78;)

State v. Reckards, 21 Minn. 47.

169. Where It seems to have been assumed on

the trial that the act charged was committed in

a certain place, which was necessary in order to

constitute it an offense, but no evidence of that

fact was introduced, and the omission was not

objected to on the trial, judgment will not be re

versed because there was no formal proof of such

fact.—State v. Lee, 3 N. W. 345, 26 Minn. 202.

170. Error cannot bo predicated on the admis

sion of improper evidence unless an objection was

made and exception taken at the time.—State v.

Mims, 2 N. W. 494, 683, 26 Minn. 183.

Presumptions.

171. If it do not appear from the record whether

the officer in charge of a jury when they retired

was sworn or not, or that defendant was present

in court after his arraignment, until called for

sentence, those facts will bo presumed on appeal.

—State v. Ryan, 13 Minn. 370, (Gil. 343.)

172. Where a verdict in a criminal case can

be sustained only on the theory that evidence

corroborative of that of the prosecuting witness

was given, it will, in the absence of evidence

to the contrary, be presumed that such testimony

was given.—State v. Owens, 22 Minn. 238.

173. Where a particular charge is given, and

the bill of exceptions does not contain all the ev

idence to which the charge relates, it will be

presumed that the testimony was sufficient to

warrant the instructions.—State v. Owens, 22

Minn. 238.

174. A return of a justice of the peace, in a

prosecution for the sale of intoxicating liquors,

contained the following entry: "5 o'clock p. M.,

February 9, 1878. The Jury returned into court

and delivered their verdict (see paper on file let

tered J) through A. P. Hale, thoir foreman, of

' guilty,' whereupon the jury were discharg3d by

the court. " Held, that it would be presumed

on appeal that the verdict was delivered to the

Justice in court and as a court; that it was done

publicly; and, if the defendant's presence was

necessary to its validity, that he was present at

its rendition.—State v. Schmail, 25 Minn. 370.

Discretion of trial court.

175. The decision of the trial court upon an ob

jection to a wituess, on the ground of nonage

or want of intelligence, is not reviewable except

for abuse of discretion, or where the witness'

testimony is admitted or rejected upon an erro

neous view of some legal principle. —State v.

Levy, 23 Minn. 104.

176. Where the amount of a fine to be Imposed

in a particular case is discretionary with the

court below, the supreme court will not interfere

with the exercise of that discretion, unless abuse

is shown.—State v. Herrick, 12 Minn. 132, (Gil.

75.)

Weight and sufficiency of evidence.

177. Upon conflicting evidence the verdict will

not be set aside on appeal if there is sufficient

evidence to sustain it. —State v. Herrick, 12 Minn.

132, (GIL 76.)

178. Where the record In a criminal case does

not purport to contain all the evidence, the weight

of the evidence will not be considered on appeal.

—State v. Graffmuller, 46 N. W. 445, 26 Minn. 6.

Harmless error.

179. In a criminal case, If there bo the leastoouDt

as to whether an error is or isnot prejudicial to the

defendant, he will be given the bencfltof the doubt.

—State v. Gut, 13 Minn. 341, (Gil. 315.)

180. A challenge to grand jurors by the state,

whether authorized or not. is, if withdrawn, not

available as error.—State v. Gut, 13 Minn. 341,

(Gil. 315.)

181. Where, in a criminal case, a challenge of a

juror for cause is erroneously disallowed, and de

fendant afterwards challenges the juror per

emptorily, and a jury is obtained, without de

fendant having exhausted his peremptory chal

lenges, the disallowance of such challenge is

harmless error.—State v. Lawlor, 9 N. W. 698,

28 Minn. 216.

182. Where immaterial testimony is admitted,

and the chances are equal that it prejudiced the
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objecting party, a new trial should be granted.—

Hoberg v. Slate, 8 Minn. 202, (Oil. 181.)

183. On a trial for larceny, the admission of

evidence which is purely immaterial, and with

out effect, is no ground for reversal.—State v.

McCartey, 17 Minn. 76, (Gil. 54.)

184. Allowing a leading question to be put by

the prosecution in a murder trial to a witness not

intelligent nor quick of apprehension, whose ex

amination was being conducted through an inter

preter, is not ground for reversal of a conviction,

where no abuse of discretion or prejudice to de

fendant is shown.—State v. Staley, 14 Minn. 105,

(Gil. 75.)

185. Juries are bound to take the law as given

them by the court, and, where it is presumed

that they acted in pursuance of correct instruc

tions given, the reception of improper evidence,

influence trom which is sufficiently guarded

against by the charge of the court, will not be

ground for a new trial.—State v. McCartey, 17

Minn. 76, (GiL 54.)

186. An erroneous instruction as to an abstract

proposition, having nothing to do with the facts

of ihe case, is not ground for reversing a convic

tion.—State v. Shippey, 10 Minn. 223, (Gil. 178.)

187. An abstract proposition, though erroneous,

in a charge to the jury on a trial for homicide, is

no ground for a new trial if it could not prejudice

the party.—State v. Gut, 13 Minn. 841, (Gil. 815.)

188. At the trial of an Indictment for assault

with intent to do great bodily harm, the court

refused a request to instruct the jury that, if

they were not satisfied beyond a reasonable

doubt that defendant was guilty of the intent

charged, they might find him guilty of an as

sault only, and instructed the jury in effect that

the evidence, if it tended to show anything, of

which they were the exclusive judges, tended to

prove the crime charged or nothing. Held

that, even if this was erroneous, defendant could

not complain thereof, as its effect was to give

him a chance of acquittal to which he was not

entitled.—State v. Grear, 13 N. W. 140, 29

Minn. 221.

1S9. A prosecution before a justice of the peace

for selling intoxicating liquors in a city, in vio

lation of the city charter, was entitled in the

name of the city as plaintiff, instead of the state,

as required by Gen. St. Minn. c. 65, § 133. The

complaint and warrant were for a misdemeanor,

and tlio judgment was not in favor of the city as

plaintiff, but simply found defendant guilty, and

imposed a fine as provided by law. Held, that

the error was a mere irregularity which should

be disregarded.—State v. Graffmuller, 46 N. W.

445, 26 Minn. 6.

Effect of appeal.

190. Under Gen. St. 1366, c. 65, S 153, providing,

In case of appeal from the judgment of a justice

in a criminal case, that "if the judgment of the

justice is affirmed, or upon any trial in the dis

trict court the defendant is convicted, and any

fine assessed, judgmeut shall bo rendered for such

fine and costs in both courts, " etc., the effect of

an appeal from a justice of the peace in a crim

inal case, whether on questions of law, law and

fact, or fact, is to supersede the judgment of the

Justice; and on hearing in the district court that

court may enter such judgment as the law of the

case may require, affirming or reversing, in

whole or in part, or modifying, as to it maysoem

proper.—State v. Bliss, 21 Minn. 458.

Decision—Modification of judgment.

191. Gen. St. Minn. 187S, c. 117, § 7, relating to

appeals in criminal cases, provides that "if the

court affirms the judgment it shall direct the sen

tence pronounced to bo executed. * * * If it

reverses the judgment, it shall either direct a

new trial, or that the defendant be absolutely dis

charged, as the case may require. " Section 9

provides for committing a defendant who on his

appeal or writ of error fails to recognize, and

provides further that "in that case the clerk of

the court in which the conviction was had shall

file a certified copy of the record and proceedings

in the case in the supremo court, and the court

snail havo cognizance thereof, and consider and

decide the questions of law, and shall render judg

ment or make such order thereon as law and justice

requiro; and if a new trial is ordered, the cause

shall be remanded to the said district court for a

new trial. Held, that the supreme court may

modify tho judgmmt appealed irom so as to cor

rect errors therein. —Mims v. State, 6 N. W. 369,

26 Minn. 494.

Remanding case for sentence.

192. Rev. St. c. 129, § 222, provides that the su

preme court, in criminal cases, shall consider

and decide the questions of law, render judg

ment, and award such sentence, or make such or

der thereon, as the law and practice require.

Held, that such section does not require the court

to pass sentence upon an affirmance, but that it

may remand the case for sentence.—State v.

Bilansky, 3 Minn. 246, (Gil. 169.)

XVIII. Ceutiobarl

When it lies.

193. Certiorari will not lie to remove a crim

inal case, bofore judgment, for the review of an

intermediate ruling or order therein, us the dis

charge of a jury without agreeing upon a verdict.

—Stato v. Jioonan, 24 Minn. 124.

DIstlnKiilshliiK Minnesota Cent. Ry. Co. v. McXamara,
IS Minn. 60i. (Gil. 468.)

194. Certiorari will not lie to remove to the

supreme court an intermediate decision of the

district court as an order for change of venue,

iu a criminal case, under Gun. St. Minn. 186(1, c.

117, SS 1, 6, as amended by Laws 1870, c. 70,

which provide for the removal of criminal cases

to the supremo court bv appeal or writ of error.

—State v. Weston, 23 Minn. 360.

195. In a criminal prosecution for the violation

of a city ordinance, where no right of appeal ex

ists, certiorari lies.—City of St. Faul v. Marvin,

10 Minn. 102, (Gil. 91.)

196. Defendant, on conviction of selling goods

without a license, contrary to a city ordinance,

instead of appealing, applied for a writ of certio

rari to review tho conviction, on tho ground that
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he could not afford the delay and expense of an

appeal, and that the public interests demanded

that the questions involved in the case should

be immediately settled by the supreme court;

but it did not appear that any question of gen

eral interest or importance was involved. Held,

that no sufficient excuse for not proceeding by

way of appeal was shown.— State v. Milner, 16

Minn. 55, (OIL 43.)

Judgment.

197. Rev. St. Minn. p. 825, J 19S. providing

that "if the judgment of the Justice shall bo af

firmed, or, upon any trial in the district court,

the defendants shall be convicted, and any fine as

sessed, judgment shall be rondered for such fine,

and costs in both courts, against the defendant

and his sureties," applies to cases taken up from

a Justice court by certiorari, as well as to those

taken up by appeal.—Baker v. United States, 1

Minn. 207, (Gil. 181.)

Crops.

Damages for Injuries to, see Convention of Per-

tmml Property, 47; Damages, 71-78.

Lien for seed grain, see Hens, 2-7.

Mortgago of, see Chattel Mortgages, 1-4.

Property in, see Property; Public Lands, 11, 12.

Renting on shares, see Landlord find Tenant, 97.

Right of tenant, see Landlord and Tenant, 96.

to, in ejectment, see Ejectment, 88.

Subject to execution, see Execution^ 23.

Title of fraudulent grantee, see Fraudulent Con

veyances, 78.

Cross-Examination.

See Witness, 36-47.

Cruelty.

Ground for divorce, see Divorce, 5, 6.

CRUELTY TO ANIMALS.

Indictment.

An indictment under Laws 1871, c. 84,

(Gen. St. 1878, c. 99, S 21,) which, in the lan

guage of the act, charges that at a certain time

and place defendant cruelly, willfully, and with

force and arms, overdrove two horses, by reason

of which overdriving the said horses were tortured

and tormented, is sufficient without otherwise

describing the offense.—State v. Comfort, 22

Minn. 271.

Curtesy.

6eo Descent and Distribution.

CUSTOM AND USAGE.

Proof, see Carriers, 86, 87; Negligence, 88-91.

Evidence—Generality and uniformity.

1. To admit proof of a custom to aid in the

construction of a contract it must be so well es

tablished in the particular locality, trade, pro

fession, or business that all men transacting the

business to which it relates must be presumed to

have knowledge of it. and to act and contract

with reference to it.—Walker v. Barron, 6 Minn.

508, (Gil. 353.)

2. Evidence as to the custom among hotel-

keepers as to making difference in their charges

for board between persons employed in connec

tion with stages running regularly to the hotel,

and others, is inadmissible upon an issue of con

tract or no contract, where a question as to such

custom makes no reference to the time of the

contract, the place where made, and does not

call for an established uniform custom that had

become the law of the business referred to.—

Walker v. Barron, 6 Minn. 508, (Gil. 353.)

8. To establish an alleged custom in regard

to a peculiar method of scaling logs evidence

was given that such mode was adopted and ap

plied by an association consisting of two-thirds

of the owners of logs at the particular place.

Held, that there was not sufficient generality of

usage to establish a local custom.— Peevy v.

Schulenburg-Boeckeler Lumber Co., 21 N. W.

844, S3 Minn. 45.

4. Evidence of the usage of the defendant

and another company selling harvesting - ma

chines, to sell such machines subject to their own

printed warranty only, is in.'.ufficient to show a

general usage or custom binding on the purchaser

of such a machine from defendant, in the ab

sence of evidence of any actual knowledge or. the

subject by him.—Flatt v. D. M. Osborne & Co.,

22 N. W. 440, 33 Minn. 98.

5. On a question as to whether a certain raft

of logs was negligently moored to the shore, evi

dence of the custom o! lumbermen and pilots on

the river, with reference to the tying up of such

rafts, is competent.—Hayward y. Knapp, 23 Minn.

430.

6. Proof of a special custom or usage at a

particular place is not admissible to affect the

construction of the contract on which action is

brought, whore such contract was made a year

before the trial, and there is nothing to show

how long or when such special usage had been

established, or that it was so well established,

general, and uniform that the law would pre

sume knowledge of it.—Taylor v. Mueller, 15 N.

W. 418, 30 Minn. 343.

7. The right of an employe of a railway

company, on being discharged from its service,

to immediate payment of the wages duo, is not

affected by a usage of the company as to the

manner of paying its employes, which was not

brought to his notico; and the fact that the same

usage was observed by four other railroad com

panies does not show tho existence of a custom

with regard to which the contract for his em

ployment can be deemed to have been made.—

Thompson v. Minneapolis & St. L. Ry. Co., 29

N. W. 148, 85 Minn. 428.

8. Defendants, dealers in live stock, wired

plaintiffs, who were in tho banking business:

"Will honor W. Jones' $500 draft car-load steers,

bill lading attached. " Three days later Jones
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presented to plaintiffs a draft, with bill of lading

attached, and received the amount of money spec

ified. Held, in an action on said draft, that,

as against plaintiffs, who were not dealers in or

shippers or carriers of live-stock, defendants

could not show what would be understood among

such persons by the use of the term "car-load, "

as found in the telegram, and that the animals

shipped to defendants did not in weight consti

tute a "car-load, " according to such custom.—

Keavy v. Thuett, (Minn. ) 50 S. W. 126.

47 Minn. 266.

Validity and effect.

9. A usage of trade to pay in kind for broach

of a contract in lieu of damages allowed by law is

not valid.—Johnson v. Gilflllan, 8 Minn. 395. (Gil.
852.) v

10. A local usage can not be proved to contradict

a contract, nor to subvert a well-settled rule of

law.—Globe Milling Co. v. Minneapolis Elevator

Co., (Minn.) 46 N. W. 806.

44 Minn. 153.

11. A. party to a contract is not bound by a usage

of business in reference thereto, unless it is known

to him, or is so general as to raise a presumption

that lie knew it.—Johnson v. Gilflllan, 8 Minn. 385

(Gil. 352.)

12. Evidence to show custom under certain cir

cumstances is properly excluded in a case where

the circumstances are not the same.—litis v. Chi

cago, M. & St. P. Ry. Co., (Minn.) 41 N. W. 1040.

40 Minn. 273.

13. In an action against defendants, merchants

in New York, on a contract employing plaintiff,

for a share of profits, to travel and sell goods for

them, evidence of the custom of New York mer

chants, employing traveling solicitors of trade,

to reserve the right to reject or fill orders sent

in by such solicitors, is incompetent.—Dike v.

Fool, 15 Minn. 315, (Gil. 245.)

14. Proof of the usage of commercial travelers

and of the houses which they represent as to

their authority to receive payment for goods

sold by them is immaterial on tho question of

the authority of such a traveler to receive payment

for goods sold by him for a house which he did

no represent.—Janney v. Boyd, 15 N. W. 308, 30

Minn. 319.

15. Upon an agreement to pay for goods sold

in notes of a third party held by the buyer, ev

idence of a custom In the trauifer of negotia

ble paper to indorse it is not admissible.—Paine

v. Smith, 24 N. W. 805, 83 Minn. 495.

16. Upon an issue in an" action between two real-

estate brokers as to whether there was an agree

ment between them to divide the commissions for

a certain sale, evidence of a usage among real-es

tate brokers that twomakinga sale divide the com

mission equally, unless a different arrangement is

made, is not admissible.—Smith v. Barriuger,

(Minn.) 33 N. W. 116.

37 Minn. 94.

17. On a question whether a son who lived with

bis mother and worked upon her farm was a renter

or not, it was proper to exclude evidence as to the

custom in the locality of renting upon shares, when

there was no evidence of any contract between

them as to renting.—Bowe v. Hyland, (Minu.) 46

N. W. 142, 44 Minn. 88.
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DAMAGES-

I. Nature and Measuke ih General, 1-28.

II. Measure op Damages for Breach of Con-

thact, 24-50.

III. Measure of Dahaoes for Torts, 51-79.

IV. Inadequate and Excessive Damages, 80-94.

V. Practice. <J5-U7.

Against codefendants, see Assault and Battery, 8.

Excessive damages, ground for new trial, see New

Trial, 84-3«.

For assault and battery, see Assault and Battery,

7-10.

breach of contract of employment, see Master

<nid Servant, 4-8.

of contract of sale, see Sale, 179; Vendor

and Purchaser, 100, 115-118.

of covenant, see Covenants, 83-45.

of marriage promise, see Breach of Mar-

rlaije Promise, 5-8.

of warranty, see Sale, 119-125.

carrier's failure to perform contract, see Car

riers, Iti.

causing death, see Death by Wrongful Act,

14-20.

ejecting passenger, see Carriers, 187-142.

failure to fence railroad, see Railroad Compa

nies, 52-58.

false imprisonment, see False Imprison

ment, 10.

false representations, see Deceit, 42-47.

flowage, see Waters and Water- Courses, 9-14.

fraud in sale of goods, see Sale, 1S0-189.

indecent assault, see Indecent Assault, 4.

libel and slander, see Libel and Slander, 42-54.

malicious prosecution, see Malicious Prosecu

tion, 32, 33, 41-43.

malpractice, see Malpractice, 8, 9.

nuisance, see Nuisance, 16-21, 27-29.

obstructing highway, see Highways, 72.

refusal of innkeeper to entertain guest, see

Innkeepers, 12.

removal of lateral support to adjoining lands,

see Adjoining Land-Owners.

seduction, see Seduction, 5-8.

taking away animal held as estray, see Ani

mals, 8.

trespass, see Trespass, 22-29.

wrongful conversion, see Conversion of Per

sonal Property, 43-50.

foreclosure, see Clmttel Mortgages, 106-

108.

levy, see Sheriffs and Constables, .*HM5.

From establishment of highway, see Highways,

22, 23.

making public improvements, see Municipal

Corporations, 223-238.

taking land under power of eminent domain,

see Eminent Domain, 61-124.

In actions on contractors' bonds, see Mechanics1

Liens, 139.

lieu of specific performance, see Specific Per

formance, 101-104.

replevin, see Replevin, 58-67.
Interest as. nee Interest of Moneu, 4-7.

On appeal for delay, see Costs, 58-56.

dissolution of injunction, see Injunction, 84.

Opinion evidence as to, see Evidence, 142-148.

Payment in satisfaction, see Accord and Satisfac

tion, 8, 9.

Recoupment, see Counterclaim and Set-Off, 26,

27.

Reduction on appeal, see Appeal and Error, 656-

661, 757.

Review of assessment, see Appeal and Error,

398-401.

Treble damages, see Conversion of Personal

Property, 47; Forcible Entryand Detainer, 20;

Trespass, 28, 29.

L Nature and Measure in General.

Proximate or remote cause.

1. General damages are the necessary results

of an injury ; special damages, the natural conse

quences of the injury. Both must be natural and

proximate consequences of the acts complained of.

—Chamberlain v. Porter, 9 Minn. 260, (Gil. 244.)

2. In an action for damages for personal in

juries caused to a pregnant woman by a defect

ive bridge it is proper to show that by reason

of her injuries there was a malformation of the

child, which affected the mother injuriously, since

this was a proximate result of the original In-

Jury.—Bhartle v. City of Minneapolis, 17 Minn.

808, (Gil. 284.)

3. Defendant, having agreed that plaintiff

should have the exclusive right for 60 days to

sell certain real estate belonging to defendant,

and that he might retain all that he should ob

tain therefor in excess of a certain sum, himself

sold the property, 13 days before the expiration

of the 60 days allowed plaintiff by the agreement,

for a sum greater than that mentioned in the

agreement, and refused to pay the excess to plain

tiff. In an action for the breach of contract all

the evidence showed that the market value of

the property exceeded the amount mentioned in

the agreement. The evidence tended to show,

also, that the land was rising in value; that the

real-estate market was active; that property in

the vicinity was easily salable for its value;

and that, before defendant sold the property,

plaintiff had offered it to the person who became

the purchaser. Held, that this was sufficient to

establish, with reasonable certainty, in the minds

of the jury, that plaintiff would have effected a

sale for an amount largely in excess of that fixed

if his contract right had not been interrupted,

and that the jury would have been wan-anted in

determining upon some such certain sum for

which, in all probability, a sale would have

been made, and which would have determined

the amount of plaintiff's recovery; and that

therefore his recovery was not necessarily lim

ited to nominal damages. — Fairchild v. Rogers,

20 N. W. 191, 32 Minn. 269.

4. Plaintiff sold to defendants about the com

mencement of the harvest a harvesting machine.
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the quality ana capacity of which he warranted,

and which he understood was purchased by them

for use in harvesting a large crop of grain be

longing to them. Held, that defendants could

not recover, for a breach of the warranty, dam

ages for injury to the grain from delay in har

vesting, while they were experimenting with the

machine, and attempting to make it work.—Wil

son v. Reedy, 20 N. W. 158, 82 Minn. 256.

5. In an action for breach of an agreement "to

put a harvester in first-class order, to enable the

owner to cut and bind his grain therewith, "

damages for loss of crops by reason of the ma

chine not being in a condition to cut and save tho

same are not recoverable, being too remote.—D.

M. Osborne & Co. v. Poket, 21 N. W. 752, 33

Minn. 10.

G. For the wrongful interruption of a regu

lar and established business, the usual and ordi

nary profits incident to the business arc a proper

element of damages; they are not contingent or

speculative, in the sense that excludes profits

from consideration as an element of damages.—

Goebel v. Hough, 2 N. W. 847, 26 Minn. 252.

Distinguished in rushing v. Seymour. Sabin & Co.. 15

N. W. 249.30 Minn. 806.

7. In an action for the wrongful conversion

by a mortgagee of a threshing-machine mort

gaged to it by plaintiffs, profits that plaintiff

might have made from the performance of par

ticular threshing contracts if they had not been

deprived of the use of the machine are too con

jectural and uncertain to be recovered as dam

ages.—Cushing v. Seymour, 15 N. W. 249, 80

Minn. 801.

Distinguishing Goebel v. Hough. I N. W. 847, 26 Minn.
152.

8. In an action for ejecting a passenger, dam

ages resulting from the loss of a job of work,

occasioned by the passenger's delay at the sta

tion at which he was obliged to leave the train,

are too remote to be considered.—Carsten v. North

ern Pac. R. Co., (Minn.) 47 N. W. 49.

44 Minn. 454.

9. In an action for the price of goods manu

factured for defendants, where defendants plead a

set off on account of defects in such goods, evi

dence that after defendants bad sold such defect

ive goods they were unable to sell any more goods

to the same parties is not admissible, as the dam

ages shown are too remote.—Loudy v. Clarke,

(Minn.) 48 N. W. 25.

45 Minn. 477.

10. A minor person of the age of 18 years, upon

Invitation, drank intoxicating liquors with defend

ants and their friends at divers saloons several

times during the same evening. Some°of the liq

uor so drank was ordered and paid for by the de-

fondants. He became intoxicated and quarrelsome

and committed an assault upon plaintiff, resulting

in serious injury to him. He was not incited there

to by the defendants, and it was his own voluntary

act. In an action against them by the plaintiff for

damages on the ground that the assault was the re

sult of their acts in furnishing the liquor supplied

to the minor, held, that tho damages were too re

mote, and were not to be deemed the natural and

Sroximate result of the alleged wrongful acts of the

efendants.—Swinfln v. Lowry, (Minn.) 34 N. W.

87 Minn. 845.

Penalties and liquidated damages.

11. Courts will not effectuate an agreement to

pay a fixed sum as damages for breach of contract,

except where the nature of the damages are such

as are not regulated by any rule of law with

certainty, and cannot readily be ascertained by

a jury: otherwiso, it will be regarded as a pen

alty.—Mason v. Calleuder, 2 Minn. 350, (Gil.

302.)

12. On the sale and conveyance of land by deed

with covenants, liquidated damages may be spe

cially covenanted, for on the vendor's default to

cause the discharge on record of a mortgage, time

being stipulated as of the essence, and the coven

ants in the deed not being affected.—Faster v.

Beard, (Minn.) 38 N. W. 755.
89 Minn. 82.

13. Plaintiff and defendant entered into a con

tract for the exchange of lands, by which plaintiff

was to pay a certain sum of money, each party

was to assume the incumbrances on the land con

veyed to him, the defendant was to make certain

specified improvements on the land to be conveyed

by him, and each party was to furnish the other an

abstract of title. Held, that a provision of the

contract by which the party who should make de

fault In the performance of any of the conditions

of the contract should pay tho other $200, as "stip

ulated damages, " would 'be construed to mean a

penalty.—Carter v. Strom, (Minn.) 43 N. W 894.

4t Minn. 522.

Exemplary or punitive damages.

14. Exemplary damages maybe allowed in the

case of willful wrongs.—Fox v. Stevens, 13 Minn.

272, (Gil. 252.)

15. Punitory or exemplary damages will be al

lowed in cases of willful and malicious trespass.—

Lynd v. Picket, 7 Minn. 184, (Gil. 128.)

16. The mere doing of an unlawful or injurious

act will not justify exemplary damages; but the

act must be one conceived in a spirit of mis

chief, or criminal indifference to civil obliga

tions.—Seeman v. Feenev. 19 Minn. 79, (Gil. 54.)

17. Punitive damages may be recovered for a

wrongful act,though it is also punishable as a

crime.—Boetcher v. Staples, 7 N. W. 263, 27 Minn.

808.

18. Exemplary damages may be awarded for a

trespass wantonly committed on real property, ag

gravated by an eviction of the possessor, by one

knowing that he had no right to do such acts.—

Craig v. Cook, 9 N. W. 712, 28 Minn. 232.

19. A mortgagee having entered the house of a

mortgagor in his absence, and taken chattels un

der a mortgage, void for usury or fraud, exemplary

damages may be allowed.—Kemmitt v. Adamson,

(Minn.) 46 N. W. 327.

44 Minn. 121.

20. Punitive or exomplary damages cannot be

awarded against a railroad company for con
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structing and maintaining its railroaa over prop

erty of the plaintiff, where such trespass does

not appear to have been wanton, willful, or

malicious.—Carli v. Onion Depot St Ry & T.

Co., 20 N. W. 89, 32 Minn. 101.

21. In an action to recover possession of land,

and damages for tho destruction of improvements

thereon, it is error to charge that plaintiff is en

titled to punitive damages, in excess of the value

of the improvements destroyed, because it would

cost more to build them new than they wore

worth.—Michaelis v. Mio.haelis, (Minn.) 44 N. W.

1149.

48 Minn. 123.

22. In an action of trespass for wrongfully tak

ing plaintiff's horse, the court charged the jury

that if they found that defendant took the horse

wrongfully, without any authority, and not by

mistake, they might award plaintiff exemplary

damages. Held, that this was erroneous, in that

it iguorod defendant's intent and motives, which

are material on the question of exemplary dam

ages.—Seeman 7. Feeney, 19 Minn. 79, (Gil. 64.)

23. In an action for seizing and selling prop

erty under a chattel mortgage, where there is

evidence that the mortgagees knew that the title

to the chattels was in plaintiff, and not in tho

mortgagor, when the mortgage was executed, it

Is proper to instruct that the jury may allow

punitive damages if they find that the mort

gagees' act was "malicious or fraudulent or op

pressive, and was of such a character as to show

that they acted with a reckless disregard of the

rights of plaintiff. "—Gardner v. Minea, (Minn.)

60 M. W. 199.

47 Minn. 295.

IL Measure op Damages for Breach of Con

tract.

The general rule.

24. The damages which one party to a contract

ought to recover, in respect to a breach of it

by the other, are such as either arise from the

natural course of things, from the breach itself,

or such as may reasonably be supposed to have

been contemplated by the parties, when making

the contract, as the probable result of tho

breach.—Paine v. Sherwood, 19 Minn. 815, (Gil.

270.)

25. The common-law rule of damages for

breach of contract is money sufficient, so far as

it can go, to place the party damaged in tne same

situation as if no breach had occurred.—Paine v.

Sherwood, 21 Minn. 225.

Stipulated value of subject-matter.

26. Where the value of certain property, taken

In payment upon a contract, is fixed at a certain

amount, and accepted as a payment to that extent,

in an action upon breach of the contract, to recover

the amount paid, the actual value is the measure

of what plaintiff is entitled to recover, and prlnui

facie the actual and stipulated value are identical.

—Bennett v. Phelps, 12 Minn. 326, (Gil. 216.)

Prospective damages in general.

27. Where a contract is entire, and the breach

total, plaintiffs can recover all damages, both pres

ent and prospective.—Ennis v. Buckeye Pub. Co.,

(Minn.) 46 N. W. 814.

44 Minn. 105.

Loss of profits.

28. Where one party to an executory contract

refuses to perform, the other may suo for the

breach immediately, or may treat the contract as

continuing, and, holding himself in readiness,

sue from time to time, or at the expiration of the

contract, in the first instance, his damages would

be the net profits he would realize. In the other

case, such profits, with the expenses attending

his holding himself in readiness, would bo the

moasuro of damages.—Morrison v. Lovejoy, 6

Minn. 819, (Gil. 224.)

29. Upon breach of an executory contract to>

furnish to a mill-owner logs to be made into lum

ber, he cannot claim as damages the profits he

would have derived had the contract been ful

filled, without allowing for mill rent, unless he

pleaded he had held the mill in readiness to-

perform on his part during the time of the con

tract. An allegation that he has at all times and

in all things kept and performed his contract is

not a sufficient averment of such fact—Morri

son v. Lovejoy, 6 Minn. 819, (Gil. 224.)

nistlnmiished In Lovejoy v. Morrison, 10 Minn. 138r

(OIL 109.)

80. Owners of logs Intended for manufacture

into lumber, etc., at theirmill, where they have-

facilities for such manufacture, who are unable

to get elsewhere logs to supply their mill, and

who are prevented from getting the logs for that

purposo by the failure of a boom company to

turn them into the stream, as required by Its

charter, when notified to do so, the company hav

ing knowledge of these facts when so notified,

may recover from the company, as damages, ths

profits that would have been made by manufact

uring the logs if they had had them.—Missis

sippi & R. R. Boom Co. v. Prince, 24 N. W. 344,

34 Minn. 71.

81. Such damages are recoverable In respect

of logs which were to become the property of the

owners of such mill when scaled, under an ar

rangement made with the original owner, notice

to turn them out having been given to the boom

company by the latter as well as by tho owners

of the mill —Mississippi & R. R. Boom Co. v.

Prince, 24 N. W. 344, 34 Minn. 71.

32. Where defendant agreed to convoy land to

plaintiff under a false assumption of authority

as agent, the measure of plaintiff's damages is

tho difference between the price which he agreed

to pay and the market value of tho property at

tho time the agreement to convey was made.—

Skaaraas v. Finnegan, 16 N. W. 456, 81 Minn. 48.

33. A contract to give a stated price for a good

title to land, provided for the payment of a further

sum as a commission, if when cut the timber

should amount to 2,000,000 feet. The land would

have yielded that quantity. Held, on an unjusti

fiable refusal to complete the purchase, that the

agreed commission mav be recovered as damages.

—Lathrop v. O'Brien, (Minn.) 46 N. W. 147.

44 MiDn. 15.

Expenditures.

34. In an action to recover damages for failure

to deliver wheat, contracted to be delivered "to
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boat at Ottawa, " the cost of sending a barge to

meet the wheat, unless pleaded, is too remote

an item of damage to be recovered.—Brackett v.

Edgerton, 14 Minn. 174, (Oil. 134.)

35. A. employed B. to perform certain work,

agreeing to pay him a certain sum therefor.

While the work was in progress C. agreed with

A. to pay him one- half of the expense there

of. Subsequently B., at the request of A., aban

doned the work, A. paying him a certain sum for

what he had already done. Held, that C. was

liable to A. forone-half only of the rightful value

of the work done, and not for one-half of the

amount paid B.—Snow v. Johnson, 1 Minn. 39,

(Gil. 24.)

36. Defendants, for a consideration paid them,

•greed to lay out aud grade a street 30 feet wide

between two specified points, and then convey the

land covered by the street to plaintiff. After the

grading was partially completed, defendants con

veyed the land to plaintiff, and refused to com

plete the grading. Held, that plaintiff was en

titled to recover the cost of completing the grad

ing as contemplated by the contract—Carli v.

Seymour, 8 N. W. 348. 26 Minn. 276.

87. In an action for the contract price of driving

logs, the complaint alleged that by a contract be

tween the parties plaintiff agreed to drive, within

a certain time, all the logs of defendant of a cer

tain mark, on the K. river, amounting to 830,000

feet, into a certain boom on said river, and that

plaintiff had fully performed his contract. Plain

tiff testified that when he came along with his

drive, within tho time specified, he drove all the

logs of defendant lauded on the bank of the river.

Defendant introduced evidence that, within the

time specified in the contract, he (defendant) drove

the greater part of the logs, but it did not appear

that there was a rescission of the contract, as

claimed by defendant. Held, that plaintiff was

entitled to recover the difference between the con

tract price and what it would have cost him to

drive the logs, together with any sum that he may

have necessarily expended before he knew of de

fendant's refusal to abide by the contract, in mak

ing preparations to perform it, and which sums

were necessarilv lost to him bv defendant's breach

of contract.—Glaspie v. Glasgow, 9 N. W. 669, 28

Minn. 158.

38. A machine purchased by plaintiff from de

fendant having failed to work as warranted, an

agreement was made between them by which

plaintiff received a new machine, and gave de

fendant two notes, upon defendant's agreement

to refund the notes if the now machine did not do

psrfect work, as warranted. Held, that upon a

breach of such warranty, and due demand made

for the return of tho notes, and failure of defend

ant, to comply therewith, plaintiff was entitled to

at loast nominal damages, but not to recover the

full amountof thenotes, unless he had paid them

"before, in the exercise of reasonable diligence,

he discovered the breach of warranty, or unless,

being negotiable, they hal been before maturity

indorsed to a bona tide holder.—Vogel v. D. M.

Osborne & Co., 26 N. W. 453, 34 Minn. 454.

Interest as damages.

3'J. Upon breach of a contrac'- to pay money,

the law implies damages to tho extent of legal in

terest upon the amount due, and damages need not

be alleged ; but where special damages at mure

than this rate are claimed, they must be alleged

aud proved.—Talcott v. Marston, 3 Minn. 339,

(Gil. 238.)

40. The owner of a note secured by mortgage

on real estate sold and assigned the note and

agreed to transfer the security, but before doing

so negligently discharged the security of record,

and, the land passing into the tands of a third

person, the debtor being insolvent, the note

was rendered worthless, field, that the assignee

of the note was entitled to recover of the assignor

tho principal of the note, with interest at the

rate specified therein, to the discharge of mort

gage, with interest on the aggregate amount

from that date to the entry of judgment.—San

born v. Webster, 2 Minn. 323, (Gil. 277. )

41. In an action for failure to deliver wheat

apon a contract, plaintiff is entitled to interest

from the time of the breach, not the date of the

contract.— Brackett v. Edgerton. 14 Minn. 174,

(Gil. 134.)

Particular contracts—For payment of

money, delivery of security, etc.

42. In an action by a debtor against a third per

son, for breach of a valid agreement to pay his

debt, the measure of his damages is the amount

of tho debt agreed to be paid.—Merriam v.

Pine City Lumber Co.. 23 Minn. 314.

43. For breach of an agreement, to execute a

promissory note payable iu the future, damages

may be recovered presently, and tho amount for

which the note was to have been given will prima

facie be the measure of damages. — American

Manuf'g Co. v. Klarquist, (Minn.) 50 N. W. 243.

47 Minn. 344.

44. In an action to recover for breach of con

tract in failing to give security for the purchase

money of land, the measure of damages will be,

prima facie, the amount to be secured.—Barron

v. Mullin, 21 Minn. 374.

45. An award of arbitrators required defend

ants to make to plaintiffs a written relinquish

ment of a timber culture claim on public land,

which was liable to become iorfeited within a

certain time. Held that, on defendants' failure

to make and deliver such relinquishment within

that time, plaintiff was entitled to recover as

damages the expenses which he was compelled

to pay to effect a settlement of a contest with a

subsequent claimant, which was the result of

defendants' default; the amount so paid being

less than the value of tho claim.— Palmer v.

March, 24 N. W. 374, 34 Minn. 127.

46. Where plaintiff intrusted to defendant, as

his agent, a deed to be delivered to -a third par

ty on the fulfillment of certain conditions, and

defendant delivered it contrary to the instruc

tions, and the land passed into the hands of in

nocent purchasers, the measure of damages

against defendant was the value of the land at

the date of the delivery of the deed, with inter

est from that time to the time of triaL—Triggs v.

Jonss, (Minn.) 48 N. W. 1113.

46 Minn. 277.



473 474DAMAGES, II., III.

Particular contracts — For delivery of

personal property — Particular pur

pose contemplated.

47. The measure of damages upon a contract for

the delivery of personal property at a certain time

is the difference in market value when delivered

and when it Bhould have been delivered; anJ what

it would have cost the purchaser to secure a de

livery after seller's failure is wholly immaterial.

—Whalon v. Aldrich, 8 Minn. 346, (Gil. 305.)

48. A vendor failed to comply with his con

tract to furnish certain bridge timbers within a

given time, for the construction of bridges, and

vendee, in order to complete the bridgo for which

the timber was intended within his contract

time, was obliged to cut and prepare the same

by manual labor, at an expense greater than

the contract price. Held that, if such way of

procuring the timber was the only, or the ordi

nary and usual, or a reasonable or prudent, way,

or, if not the usual and ordinary, or a reason

able and prudent, way, but for vendee's contract

to complete the bridges within a limited time,

and vendor knew of such engagement at the time

of making the contract, and the vendee acted

in good faith, and with reasonable diligence, in

procuring such timber, vendee was entitled, as

damages, to the difference between the contract

price and the increased cost.—Paine v. Sher-

wood, 21 Minn. 225.

49. In an action for damages for breach of con

tract to furnish a specified article of a particular

description, to be used for a particular purpose,

at another place, and the destination, purpose,

and use of such article are known to the party

contracting to furnish tho same, and such article

is defective for the intended purpose, and not

according to the contract, the damages occasioned

by such defects are direct and recoverable, and

their measure is tho difference between the value

of the article received and thatof the article con

tracted for at the placo of its intended use.—

Converse v. Burrows, 2 Minn. 229, (Gil. 191.)

50. In case of a contract to furnish and deliver

the sash and window and door frames for a build

ing in process of construction, to charge the seller

with loss of rents of the building by reason of de

lay in its completion, caused by his failure to fur

nish the articles at the time agreed, the circum

stances must be such that it may reasonably be

supposed to have been contemplated by the par

ties, when making the contract, that such loss

would probably follow its breach, and hence that

the seller consented to become liable for if, and

such circumstances, if relied upon, must be plead

ed and proved. Following Frohreich v. Gammon,

28 Minn. 476, 11 N. W. 8S.—Liljengren Furniture &

Lumber Co v. Mead, (Minn.) 44 N. W. 300.

42 Minn. 420.

III. Measure op Damages for Torts.

Personal injuries.

51. In an action for personal injuries, the facts

that plaintiff is a laboring man, and had been

laid up for some weeks, and unablo to do any

thing, may be considered by tho jury in respect

to the extent and character of the injury, in their

general estimate of damages.—Dahlberg v. Min

neapolis St. Ry. Co. , 21 N. W. 545, 32 Minn. 404.

52. In an action for personal injuries, the mental

anguish or suffering which can be proven is only

such as is endured by the plaintiff as the direct con

sequence of the personal injury to himself. Anxi

ety of mind about the safety of others who may be

in danger of injury from the same cause cannot be

considered. But held, in this case, that the admis

sion of such evidence was error without prejudice.

—Keyes v. Minneapolis & St. L. Ry. Co., (Minn.)

30 N. W. 888.

86 Minn. 290.

53. Where plaintiff alleged injuries by being

struck in the head and having his hip bruised, and

also claimed that an illness of 13 weeks was caused

by the shock, a charge that, unless plaintiff proved

the sickness was caused by the accident, he could

not recover, was erroneous, as leaving out of ac

count the injuries to his head and hip, for which

he was entitled to damages.—Graham v. Burling

ton, C. Ii. & N. Ry. Co., 38 N. W. 812, 39 Minn.

54. A passenger Injured by negligence of the

carrier is entitled to recover to the full extent

of the injury so caused, without regard to wheth

er, owing to his previous condition of health, he

is more or less liable to injury.—Purcell v. St.

Paul City Ry. Co., (Minn.) 50 N. W. 1034.

55. Where, in an action for personal injuries,

the injured party has not fully recovered at the

date of the trial, the Jury are not limited to the

damages suffered up to that time, but may also

allow compensation for future disability and suf

fering resulting from the same cause.—Johnson-

v. Northern Pac. R. Co., (Minn.) 60 N. W. 473.

47 Minn. 430.

Mutilation of corpse.

56. In an action by a wifo for the unlawful

mutilation and dissection of her husband's corpse,

recovery may bo had for injury to the feelings

and mental suffering resulting directly and prox

imately from the wrongful act, though no actual

pecuniary damage is alleged or proven.—Larson

v. Chase, (Minn.) 50 N. W. 238.

47 Minn. 807.

Injuries to land.

57. In an action of malicious trespass, though

no estimate of the damages in dollars and cents

is made by any witness, the jury are not limited

to nominal damages, but may determine from the

acts themselves, their character and attendant

circumstances, the extent of plaintiff's Injury

and the damage sustained.—Wampach v. St. Paul

& S. C. R. Co., 22 Minn. 34.

58. A party is entitled to recover for special

injury to the use and occupation of premises

caused by unlawful excavation and removal of

soil to only the damages accruing for such length

of time as will afford him a reasonable opportu

nity to stop tho excavation.—Karst v. St. Paul, S.

& T. F. R. Co., 22 Minn. 118.

59. The measure of damages by the owner of

land, for unlawful excavation and removal of the

soil, is not the cost of refilling, but tho diminu

tion in value cause! by such excavation and re

moval.—Karst v. St. Paul, S. & T. F. R. Co., 22

Minn. 118.
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60. Where, In an action for damages for un

lawful excavation of the street in front of plain

tiff's premises, defendant seeks to reduce the

damages to which plaintiff would otherwise be

entitled by showing that the excavation could be

filled, and the street restored to its former con

dition, for a less sum, defendant must also show

that plaintiff had the right to so refill the street.

—Karst v. St. Paul, S. & T. F. R. Co., 23 Minn.

61. Damages recoverable in an action for the

erection and maintenance of adam are those exist

ing at the commencement of the action. Damages

down to tho time of trial cannot be included.—Dor-

man v. Ames, 12 Minn. 451, (Gil. 347.)

62. By reason of the undermining of plain

tiff's land by defendant, and the consequent sub

sidence of the natural strata of rock below the

surface thereof, it became impracticable to erect

on the land very heavy buildings, for which

purpose it was otherwise adapted, except by the

construction of foundations of extraordinary

depth, extending below the disturbed strata.

Held, that the damages recoverable for the in

juries were to be measured by the diminution in

the market value of the property, not by the cost

of construction of such foundation walls, although

less than such diminution.—Barnett v. St. An

thony Falls Water-Power Co., 22 N. W. 535, 83

Minn. 265.

63. In an action against a railway company by

the owner of a house and lot on one side of a street

in a city, from which the surface of the street

sloped down to defendant's track on the other

side of tho street, it was alleged that defendant

made large excavations in the street, destroying

the carriage-way by which plaintiff had previ

ously had access to her premises, and rendering

them unsafe for occupation. Held that, as the

Injury was permanent in its nature, and fully

completed, and defendant had no right to enter

on the street to remedy the wrong by filling the

excavation, the recovery should be for the dimi

nution in value of the property, not of the rental.

Following Karst v. St. Paul, 8. & T. F. It. Co.,

22 Minn. 118.— Baldwin v. Chicago, M. & St. P.

Ry. Co., 29 N. W. 5, 35 Minn. 354.

64. Plaintiffs were engaged in buving wheat at

a warehouse owned by them on the line of the de

fendant's railway, for manufacturing into flour at

their mill to which the wheat was shipped, and in

selling the products of the mill at the same ware

house, and while so engaged, their business was

interrupted and interfered with by the unlawful

occupation of a street with the defendant's cars

and trains. Held that, in estimating plaintiff's

damages, evidence of the diminution of the profits

of their business, including the manufacture of

flour, was incompetent.—Todd v. Minneapolis & St.

L. Ry. Co., (Minn.) 89 N. W. 818.

89 Minn. 186.

Injuries to standing timber.

65. Logs were wrongfully cut on the land of

plaintiff, and enhanced in value by being trans

ported nearer to market, whers they were sold to

defendant. Held, in an action for their conver

sion, that plaintiff was entitled to the enhanced

value of the logs, with interest from the date of

conversion by sale to defendant—^esbitt v. St.

Paul Lumber Co., 21 Minn. 491.

Distinguished In Hlnmnn v. Heyderotadt, 20 N. Vf. 1S5,
82 Minn. 250. See Whitney v. Huntington, 83 N. W. 661.
87 Minn. 201, and King v. Merriman, 35 >". W. 670. 38
Minn. 47.

66. In an action for the conversion of logs which

had been cut by a trespasser upon the plaintiff's

land, the measure of damages is the value of the

standing timber, and not the greatly increased

value of the logs, if the trespasser honestly and

reasonably believed that his conduct was rightful,

he not having been culpably negligent or regard

less of the rights of others.—Whitney v. Hunting

ton, (Minn.) 33 N. W. 561.

87 Minn. 197.

67. In an action for the value of timber cut and

carried away, if defendant was an unintentional or

mistaken trespasser, or honestly and reasonably

believed that his conduct was rightful, the meas

ure of damages is the value of the timber at the

time of taking; that is, standing on the ground.—

King v. Merriman, (Minn.) 35 N. W. 570.

88 Minn. 47.

68. Actual notice of the fidverse claim of the

rightful owner is not necessarily inconsistent

with such honesty of intention.—"Whitney v.

Huntington, 33 N. W. 501, 37 Minn. 197; King

v. Merriman, 35 N. W. 570, 38 Minn. 47.

69. In an action for the conversion of timber un

lawfully cut and removed from plaintiff's land by

one B.. and sold to defendant, where it appears that

B. was a willful trespasser, the measure of dam

ages is the value of the timber at the time and

place ot Its delivery to defendant, and not at the

place where it was situated when the contract of

sale was made.—Hoxsie v. Empire Lumber Co.,

43' N. W. 476, 41 Minn. 548.

70. In an action to recover for the destruction

of a grove of trees standing upon a farm, the

measure of damages is the value which the trees

added to the farm, and such value may be proved

by showing the value of the farm with the trees

standing on it, and then its value with the trees

destroyed.—Carner v. Chicago. St. P., M. & O.

Ry. Co., 45 N. W. 713. 43 Minn. 375; Hoy v.

Chicago, M. & St. T. Ry. Co., 48 N. W. 1117,

46 Minn. 269.

Injuries to growing crops.

71. In an action for an injury to growing crops,

the measure of the damages is tie value of the

crop in its condition at the time of tho injury. —

Lommeland v. St. Paul, M. & M. Ry. Co., 29 N.

W. 119, 35 Minn. 413.

72. Defendant, under a bona fide claim of title

to certain land, entered on it, and cut and re

moved grass growing thereon. The title to the

land was afterwards adjudged to be in plaintiff.

Held, that plaintiff could recover, as damages in

an action for conversion, the value of the stand

ing grass only, not the value of the hay after

it was removed. Distinguishing Nesbitt v. St.

Paul Lumber Co, 21 Minn. 491.—Hinman v. Hey-

derstudt, 20 N. W. 155, 32 Minn. 250.

78. A proper measure of damages for the de

struction or loss of an annual crop of grass is its
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value.—Byrne v. Minneapolis & St. L. Ky. Co.,

3G N. W. 339. 38 Minn. 212.

Dlfttlnimlxhlne Brakken v. Minneapolis & St. L. Ky. Co.

15 N. W. 450. 31 Minn. 45.

Injuries to animals.

74. In an action for injuries to a span of horses

which rendered them unfit for use for a time, the

owner may recover for the permanent diminution

in the market value of the horses, and, in addition

thereto, such expenses as he incurred in reasonable

attempts to effect a cure, and also reasonable com

pensation for the loss of the use of the horses while

under treatment, provided the whole damages do

not exceed the original value of the property.—

Keyes v. Minneapolis & St. L. Ry. Co., (Minn.) SO

N. W. 888.

86 Minn. 290.

Improper diversion of coupon bonds.

75. Negotiable coupon bonds of plaintiff city,

bearing interest by their terms at the rate of 6

per cent, per annum, were executed and deposited

by it in escrow, to be delivered to defendant only

on performance of certain conditions. Defend

ant procured the delivery of the bonds, without

the performance of the conditions, and sold and

disposed of them, and they were still outstand

ing. Held, that the measure of plaintiff's dam

ages was the amount of the bonds so procured

and negotiated, with interest to the time of re

covery, according to thoir terms, and interest on

overdue coupons at the legal rate.—City of Wi

nona v. Minnesota Ky. Const. Co., 11 N. W. 228,

29 Minn. 08.

Distinguishing Nlninger v. Banning, 7 Minn. 274, (GU.

no.)

False representations.

76. In an action for false representations to in

duce plaintiff to subscribe to stock, where the

court has inaccurately instructed the jury that

the rule of damages is the "difference between the

stock as it was and as it would have been if the

facts were as represented, " a subsequent instruc

tion that the measure of damages "is the differ

ence between the value of the stock as it was and

what it would have been worth if the facts had

been as represented, " prevents any misapprehen

sion on the part of the jury, and states the correct

rule of damages.—Doran v. Eaton, (Minn.) 41 N.

W. 244.
40 Minn. 35.

77. In an action for false representations made

concerning a business sold by defendant to plain

tiff, evidence that, though plaintiff continued the

business under substantially the same conditions

as before, there was a marked discrepancy be

tween the amount of business done and the profits

and the state of the case as represented bydefend-

ant, is proper.—Potter v. Mellen, (Minn.) 43 N. W.

375.

41 Minn. 487.

78. In an action for false representations madt-

concerning a business sold by defendant to plain

tiff, the latter may prove, on the question of dam

ages, the actual value of the fixtures and good-will

of the business, and their value as represented.—

Potter v. Mellen, (Minn.) 43 N. W. 375.

41 Minn. 487.

79. Plaintiff alleged and proved that by reason

of the false and fraudulent representations of de

fendant he was induced to exchange with him cer

tain merchandise for three separate parcels of

land, and that the title to one parcel totally failed.

Held, that the measure of damages is the value of

the merchandise plaintiff parted with, and he is

entitled to recover such proportion of that value

as the value of the tract to which title failed bore

to that of the three tracts in the aggregate.—Reyn

olds v. Franklin, (Minn.) 46 N. W. 139.

44 Minn. 80.

IV. Inadequate and Excessive Damages.

Personal injuries.

80. A verdict for $5,900 damages for personal

injuries should not be interfered with on appeal

as excessive, where there is evidence tending to

show that plaintiff's injuries were very serious,

and probably permanent.—Oreone v. Minneapolis

& St. L. Ry. Co., 17 N. W. 878, 31 Minn. 248.

81. In an action for personal injury from the

negligence of a city in respect of the condition

of a sidewalk, it appeared that the accident had

resulted in an incurable affection of plaintiff's

spinal cord, which would always seriously im

pair her physical powers, and cause permanent

suffering. Held, that a verdict for $2,000 dam

ages was not excessive.—Waldron v. City of St.

Paul, 22 N. W. 4, 33 Minn. 87.

82. The evidence in an action against a rail

way company for personal injuries to defendant

while in its employ as a yard master tended to

establish serious and permanent injury to the

spine, rendering plaintiff forever incapable of

performing ordinary manual labor, and subject

ing him to constant pain. Held, that a verdict

for 72,500 damages should not be set aside as ex

cessive.—Macy v. St. Paul & D. Ry. Co., 28 N.

W. 249, 35 Minn. 200.

83. Plaintiff, while in the employ of defend

ants, railway companies, was injured by reason

of a defect in one of two cars which he attempt

ed to couple, permitting them to come together,

resulling in his being run over, and causing the

loss of a leg, which was necessarily amputated

above the knee. Held, that a verdict for plain

tiff for $10,000 damages was not excessive.—Tier-

nev v. Minneapolis & St. L. Ry. Co., 23 N. W.

229, 33 Minn. 311.

84. The injury to plaintiff consisted in the loss

of an arm below the elbow. He was 80 years old,

with a family to support. Held, that a verdict of

$7,000 would not be set aside as excessive.—So-

bieski v. St. Paul & D. R. Co., (Minn.) 42 N. W.

863
41 Minn. 169.

85. A verdict of $25,000, awarded an engineerof

a passenger train for injuries received in a collis

ion, will not be set aside as excessive where he

was a young, healthy man at the time of the acci

dent, and was rendered a helpless cripple for life.

—Hall v. Chicago, B. & N. Ry. Co., (Minn.) 49 N.

W. 239.

46 Minn. 439.

86. A verdict for $15,000 for Injuries resulting

in the incurable paralysis of plaintiff's entire left
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Bide is not excessive.—Bishop v. St. Paul City Ky.

Co., (Minn.) 50 N. W. 927.

87. A verdict of 1511 damages to a parent in an

action for injuries to a child of tender years, which

was badly cut, bruised, and wounded about the

head by a fall caused by defendant's negligence,

is not excessive.—City of St. Paul v. Kuby, 8 Minn.

164, (Gil. 125.)

88. The sum of $7,000 damages for malpractice

in setting a broken arm is not so great as to sug

gest that the jury were actuated by other than

a fair intention to compensate plaintiff for his

injury.—Getchell v. Lindley. 24 Minn. 2<55.

89. A verdict for $500 damages for ejecting a

passenger from a railway train is not, in the ab

sence of evidence of special damage, excessive.—

Du Laurans v. First Div. St. P. & P. R. Co., 15

Minn. 49, (Gil. 29.)

90. In an action against an innkeeper for un

lawfully turning out a guest, with abusive and

insulting language, in a village where other lodg

ings could be obtained without difficulty, ihough

a case proper for the allowance of punitive dam

ages, a verdict for the sum of $900 damages was

excessive, and should have been set aside.—Mc

Carthy v. Niskern, 22 Minn. 90.

False imprisonment.

91. In an action for false imprisonment it ap

peared that plaintiff was arrested and detained

in the city prison for about three hours, and

was then released ; that neither the arrest, com

mitment, nor detention were attended with any

noise or violence or circumstances of special in

dignity or injury to his person, property, or

health, or any serious actual hurt or inconven

ience, beyond the insult and injury to his feel

ings. Defendant was shown to be worth over

$50,000. Held, that a verdict for plaintiff for

$2,917 should be set aside as excessive, although

the trial judge had denied a motion for a new

trial on that ground.—Woodward v. Glidden, 22

N. W. 127, 33 Minn. 108.

Wrongful levy.

92. In an action for a wrongful levy upon a

team of horses and harness known by defendant

at the time to be exempt, alleged in the complaint

to be of the value of $2(57, a verdict assessing dam

ages as $135.51) is not excessive.—Lynd v. Picket,

7 Minn. 1S4, (Gil. 128.)

Breach of warranty.

93. In an action for breach of warranty of a

harvesting machine, the evidence for plaintiff

tended to show that the machine worked badly

from the first, and was intrinsically defective,

and in need of frequent repairs. Held, that a

verdict for large damages, finding the machine

of but little value, should not be set aside as ex

cessive, the trial court having refused to grant

a new trial on that ground.—Flatt v. D. M. Os

borne & Co., 22 N. "W. 440, 83 Minn. 98.

94. In an action for damages for breach of war

ranty in the sale of a type-writer, the seller at

tempted to show that the type-writers were all

made by machinery, and that the parts were inter

changeable in all machines of the same style, and

that the cost of replacing the defective parts, abont

$5, was the proper measure of damages, but the sell

er's witness did not tell what parts ought to be re

placed. The buyer showed that frequent com

plaints had been made to the seller, and efforts on

his part to fix the machine, but that it could not

be made to work. Held, that a verdict of $70 for

the buyer would not be disturbed. —Wyckoff v.

Horan, (Minn.) 40 N. W. 563.

89 Minn. 429.

V. Practice,

Pleading.

95. An allegation of damages in a gross sum is, tn

the absence of any objection to the pleadings, suf

ficient to authorize the admission of evidence as to

the different items of which such aggregate sum

is composed.—Allis v. Day, 14 Minn. 516, (Gil.

888;) Bast v. Leonard, 15 Minn. 804, (Gil. 235.)

96. Medical attendance, loss of time, eta, may,

in an action for injuries resulting from a de

fective street, be generally alleged.—Lindholm

v. City of St Paul, 19 Minn. 245, (Gil. 204.)

97. An allegation in an action for personal in

juries that plaintiff was " severely hurt, lamed, and

bruised in and about her back, shoulders, and

bead," and "has been and is sick, lame, sore, and

unfitted formanual labor, "and "hassuffered great

pain of body and mind, " is sufficient to admit evi

dence that the injury caused "nervous prostra

tion," "spinal irritation," and "torpidity of the

liver. "—Babcock v. St. Paul, M. & M. Ky. Co., 80

N. W. 449. 36 Minn. 147.

98. In an action for damages for personal inju

ries, the plaintiff alleged in his complaint that, oy

reason of his injuries, he had not been able to at

tend to the duties of his profession, stating what

his profession was, from which he was before able

to secure a "comfortable living. " Held, that under

these allegations it was competent to show what

his earnings were per month in his profession.—

Collins v. Dodge, (Minn.) 35 N. W. 368.
87 Minn. 503.

99. In an action for damages for personal inju

ries, the complaint alleged special damages in acer

tain sum, coupled with an allegation of plaintiff's

estimate of his total damages, besides the demand

which by statute is essential to the complaint.

Held, that the allegations were sufficient to war

rant general damages.—Collins v. Dodge, 35 N.

W. 368, 37 Jlinn. 503.

100. In an action for the wrongful conversion

by a mortgagee of a threshing-machine mort

gaged to it by plaintiffs, it appeared that plaintiffs

had left the machine at the close of the previous

threshing season near the place where they had

been using it, and that, in ignorance of its seiz

ure by defendant, they took men and a team from

the place where they resided to that place, for

the purpose of running the machine during the

next season. Held, that their expenses in going

and returning with their men and team were

special damages, not recoverable unless specially

pleaded.—Cushing v. Seymour, 15 N. W. 249, 80

Minn. 80L

101. Loss of profits, the result of work done at

contract price, caused by the wrongful act of de
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fendant, need not be specially alleged.—Ennia v.

Buckeve Pub. Co., (Minn.) 40 N. W. 314.

44 Minn. 105.

102. On a denial of the alleged unmerchantable

quality of goods sold with warranty, although

an allegation of damages thereby in a particular

sum is not traversed, the damages, being unliq

uidated, and depending upon the condition and

value of the goods, must be proved.—Pullen v.

Wright, 26 N. W. 394. 34 Minn. 314.

103. Defendant agreed to supply for a specified

time certain mills, rented from a third party by

plaintiffs, with all the logs that they could manu

facture into lumber, paying certain prices for the

manufactured lumber. Held, on appeal in an ac

tion for the breach of such contract, by defendant

failing to supply logs, that the rent agreed to be

paid for the mills by plaintiffs was immaterial, and

that the lease and allegations in connection there

with were properly stricken out of the complaint.

—Lovejoy v. Morrison, 10 Minn. 136, (Gil. 108.)

IMstJupmlshlng Morrison v. Lovejoy. 8 MlnD. SIB, (Oil.

224.)

104. Plaintiff alleged that defendant city, by

constructing its sewer in such manner as to ob

struct, the entrance to plaintiff's store, had dam

aged his grocery business, by turning away cus

tomers, to the extent of $10 per day for 100 days,

— in all $1,000. Held, that the allegation of dam

age, being based upon loss of anticipated gains,

failed to show the actual damage sustained bv

plaintiff.—Simmer v. City of St Paul, 23 Minn*.

408.

Evidence.

105. Where a party claims substantial damages

for the breach of a contract, he must establish

the amount of his loss by evidence from which

the court or jury will be able to estimate its ex

tent with some reasonable degree of certainty.—

Hubbard Specialty & Manuf'gCo. v. Minneapolis

Wood-Designing Co., (Minn.) 60 N. W. 349.

47 Minn. 893.

106. Though the complaint alleged that a portion

of plaintiff's land was destroyed by an overflow

from defendant's dam, yet tho jury having been

properly instructed that the measure of damages

was the rental value of the whole land, there was

no prejudice to defendant in admitting evidence

of the value of the overflowed land.—Barrows v.

Fox, (Minn.) 38 N. W. 777.

89 Minn. 61.

107. On the question of value of personal prop

erty, evidence that it has no markot value, where

it does not appear that such property was ever of

fered for sale, is immaterial.—Doran v. Eaton,

(Minn.) 41 N. W. 244.

40 Minn. 35.

108. In an action to recover the value of a horse,

the jury cannot find its value upon a description

thereof given by witnesses, and from their own

general knowledge of the value of horses, without

additional evidence.—Harrow v. St Paul & D. R,

Co., (Minn.) 44 N. W. 831.

43 Minn. 71.

109. In an action for damages caused by fire al

leged to have been set by defendaut on his own

V.lM.UIO.—10

premises, and spread to plaintiff's premises, de

fendant testified that he extinguished the fire on

the samo day that it escaped from his premises.

Plaintiff testified that the fire was not entirely ex

tinguished, but smouldered for two days in a neigh

boring slough, when it broke out afresh, and

spread to his premises. Defendant was asked as

a witness in his own behalf if, "after doing what

you have sworn you did in extinguishing the fire,

did you or did you not think it safe? " Held, that

the question was properly excluded, as defendant's

belief was immaterial ; vindict ive damages not be

ing claimed.—Krippuer v. Biebl, 9 N. VV. 671, 28

Minn. 139.

110. Damages for anxiety and distress of a hus

band caused by personal injuries to his wife, if

recoverable at all, are to bo allowed by the jury

as matter of aggravation, under the circumstances

of the case, and not on testimony as to their

amount—Stone v. Evans, 20 N. W.149, 32 Minn.

243.

111. Evidence of complaints indicative of suffer

ing, by a party who has received severe personal

injuries resulting from defendant's negligence,

may be received in evidence on the question of

damages, in an action for such injuries. —Holly v.

Bennett, (Minn.) 49 N. W. 189.

46 Minn. 836.

112. In a case where exemplary damages are

allowable, evidence of pecuniary circumstances

of defendant is proper.—McCarthy v. Niskern, 22

Minn. 90.

Question of law or fact.

113. The question what damages are specu

lative, and therefore not recoverable, is for the

court, not lor the jurv.—Mississippi & R. R

Boom Co. v. Prince, 24*N. W. 344, 34 Minn. 71.

Instructions.

114. In an action for damages for failure to

comply with a contract to furnish plaintiff ice

for use In his business, the court charged the jury

that plaiutiff was entitled to recover in damages

whatever loss or injury he had sustained in his

business by reason of tho refusal of defendant

to comply with his contract. Held, not too

broad, as tending to chargo that defendant was

liable for more than legal damages, as proved.—

Egan v. Faendel, 19 Minn. 231, (Gil. 191.)

Remitting excess.

115. Where a verdict for damages is found up

on evidence of value improperly admitted, but

the answer admits the value to be of a less

amount, a new trial will not bo granted if tho

party will remit the excess affected by such error.

—Stickney v. Bronson, 5 Minn. 215, (Gil. 172.)

116. Where thedamages awarded are so excessive

as to evince passion or prejudice on the part of the

jury, it is in the discretion of the trial court to re

fuse a new trial on condition that the prevailing

party shall consent to a remittitur to such sum as

the court shall deem not excessive.—Craig v. Cook

9 N. W. 712, 28 Minn. 232.

117. In an action for damages for ejection from a

train, it appeared that plaintiff refused to pay his

faro unless given a seat; that the conductor told
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him he could furnish none, because they were all

filled; and that he ejected plaintiff, without injur

ing him, at a flag-station, more than two miles

from a regular station. Held, that an order sot-

tiug aside a verdict for plaintiff for $S00 unless he

would remit $400, was a proper exercise of the

court's discretion.—Hardenbergh v. St. Paul, M. &

M. By. Co., (Minn.) 42 N. W. 933.

41 Minn. 200.

Dams.

See Logs and Logging, 22-^6 ; Waters and Water

courses, 6-24.

Dead Body.

Mutilation, see Damages, 66.

DEATH.

By wrongful act, see Death by Wrongful Act.

Of guardian, see Guardian and Ward, 15.

judgment debtor, see Execution, 10, 11.

justice of the peace, see Costs, 15.

mortgagor or mortgagee, see Mortgages, 160-

162.

party, see Abatement and Revival, 14-28;

Judgment, 2, 3; Limitation of Actions, 47;

Partnership, 56: Venue in Civil Cases, 6.

witness, see Evidence, 353.

Proof, see Homicide. 50; Insurance, 178.

Bight to possession of dead body, see Torts, 2.

Presumption of death.

1. Although death is to be presumed after the

lapse of seven years, during which time a person

has not been seen or heard of by those who would

have naturally had information if he had been

alive, the fact that he had left Bio for the southern

frontier of Brazil, and was never heard of after

wards, may justify the conclusion that death oc

curred prior to the expiration of that period, so as

to permit his heir to have set aside a judgment

by default rendered against him some five years

after his disappearance, on service by publication,

quieting title in another to real estate formerly

owned by him.—Waite v. Coaracy, (Minn.) 47 N.

W. 537.

45 Minn. 159.

Evidence—Issue of letters of adminis

tration.

2. Letters of administration are evidence (at

least prima facie) of the death of the person on

whoso estate they issued.—Peck <r. Strong, 3 N.

W. 697, 26 Minn. 303.

DEATH BY WRONGFUL ACT.

Appointment of administrator to bring suit, see

hxecutors and Administrators, 2.

When action lies.

1. Any act or omission violative of the obliga

tions which a person or company assumes, as a

common carrier of persons, towards a passenger, is

a "wrongful act or omission," within Pub. St.

Minn. c. 68, $ 3, giving a right of action therefor,

though it causes death.—McLean v. Burbauk, 12

Minn. 530, (Gil. 438.)

2. Under Comp. St. Minn. c. 76. § 2, providing

that any person having a demand against a vessel

for injuries done by it, instead of proceeding

"against the master, owner, agent, or consignee, "

may institute suit agaiust such vessel by name, and

Id. c. 68, §3, giving a right of action for a wrongful

act causing death, such action may be maintained

against a steam-boat, bv name.—Boutiller v. The

Milwaukee, 8 Minn. 97, (Oil. 72.)

Defense.

8. To an action under Gen. St. Minn. 1878, o.

77, J 2, against proprietors of a steam boat for

damages for the death of a passenger alleged to

have been causea by their negligence, it is not a

defense that such passenger was at the time en

gaged with others on an excursion on Sunday, in

violation of law.—Opsahl v. Judd, 14 N. W. 575,

30 Minn. 126.

Limitation.

4. Under Gen. St Minn. 1878, c. 77, § 2, pro

viding that the action for damages for a death

oaused by defendant's wrongful act or omission

shall be commenced "within two years after the

act or omission by which the death was caused, "

the time between the death of an intestate and

the appointment of his administrator bringing

such action cannot be excluded from the compu

tation of tho two years' limitation.—Bugland v.

Anderson, 15 N. W. 676, 30 Minn. 386.

Who may sue.

6. Under Comp. St. Minn, a 68, § 3, providing

that for a death caused by the wrongful act of

another the "personal representatives" may

"maintain" an action, if the deceased might have

maintained an action had he lived for an injury

caused by the same act, etc., an action for wrong

fully causing the death of another is properly

brought in the name of his executors or adminis

trators.—Boutillier v. The Milwaukee, 8 Minu. 97,

(GiL 72.)

8. Gen. St. Minn. 1878, c. 77, $ 2, provides that

"when death is caused by tho wrongful actor

omission of any party, the personal representa

tives of the deceased may maintain an action, 11

he might have maintained an action, bad helived,

for the injury caused by the same act or omis

sion, » * * and the amount recovered is to bo

for the exclusive benefit of the widow and next

of kin. " Held, that such action can be main

tained only by the executor or administrator of

deceased.—Nash v. Tousley, 8 N. W. 875, 28

Minn. 5.

7. A father cannot maintain an action under

the statute for tho negligent killing of his infant

child, whereby ho has been deprived of the serv

ices of the child.—Scheffer v. Minneapolis & St.

L. By. Co., 19 N. W. 656, 32 Minn. 125.

Abatement on death of defendant.

8. An action under Gen. tit. Minn. 1878, c

77, § 2, for damages for a personal injury causing

death, where no contract relation is connected

with the injury, abates on the death of the de
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fendant.—Green v. Thompson, 5 N. W. 376, 26

Minn. 500.

Pleading.

9. In an action under Gen. St. Minn. 1878, c. 77, J

2, which provides that the personal representatives

of a person whose death was caused by the wrong

ful act or omission of another may maintain an ac

tion therefor, "and the amount recovered is to be

for the exclusive benefit of the widow and next of

kin, " the complaint must allege that decedent left

a widow or next of kin.—Schwartz v. Judd, 10 N.

W. 208, 28 Minn. 371.

10. In an action under Gen. St. Minn. 1878, c.

77, § 2, authorizing an action where death is caused

by the wrongful act or omission of any part}',

the amount recovered "to be for the exclusive

benefit of the widow and next of kin, " a com

plaint which states the names of the next of kin,

and how they were related to the deceased, and

alleges damage to them, is sufficient, without

setting forth facts showing how the damage act

ually accrued. —Barnum v. Chicago, M. & St. P.

Ry. Co., 16 N. W. 364, 30 Minn. 461; Johnson v.

St. Paul & D. R. Co., 17 N. W. 622, 31 Minn. 283.

Evidence.

1 1 . In an action for negligently causing the

death of plaintiff's intestate, evidence as to the

amountof property decedent had acquired, his hab

its of industry, his ability to make money, and his

success in business, is admissible in ascertaining

the amount of damages.—Shaber v. St. Paul, M. &

M. Ry. Co., 9 N. W. 575, 28 Minn. 103; Phelps v.

Winona & St. P. R. Co., 35 N. W. 273, 37 Minn. 485.

12. Under Gen. St. Minn. 1878, o. 77, § 2, au

thorizing an action by the personal representa

tives of a person whose death is caused by the

wrongful ace or omission of any party, for the

benefit of the widow and next of kin, where such

an action is brought by the mother and adminis

tratrix of the deceased, evidence of his pecuniary

circumstances and ability to make money, his

habits of industry, the mother's dependence up

on him, and his promises of support to her, is ad

missible as tending to show the reasonable ex

pectation of pecuniary benefit to her from the con

tinuance of his life.—Opsahl v. Judd, 14 N. W.

575, 30 Minn. 126.

18. While life- tables are admissible to assist the

jury in estimating the expectation of life, they are

not essential, and the jury may make their estimate

from the evidence as to the age and health of the

Derson.—Deisen v. Chicago, St. P., M. & M. Ry.

Co., 45 N. W. 864, 43 Minn. 454.

Measure of damages.

14. In an action for the benefltof the widow and

next of kin for injuries causing death, and as hav

ing reference to the question of the reasonable ex

pectation of pecuniary benefit to them if the de

ceased had survived, an instruction to the jury that

they might consider his age, health, capacity to

earn money, and the injury to his business, as dis

closed by the evidence, is not erroneous.—Clapp

v. Minneapolis & St. L. Ry. Co., 29 M. W. 840, 36

Minn. 6.

15. A father, having brought suit for the

death of his son, 18 months old, by the alleged

negligence of defendant, in which he sought to

recover for loss of services of the son up to the

age of 21 years, brought another action, as ad

ministrator of his son, against the defendant, to

recover tho damages accruing to him as next of

kin by reason of the loss of such pecuniary ben

efits as he miebt have received from his son, had

he lived, after his arrival at the age of 21 years.

Held that, as such damages were to be computed

in reference to the reasonable expectation of pe

cuniary benefit from the continuance of the life

of the deceased, it was error to instruct the jury

that they might allow as damages all that the

deceased would probably have earned over his

expenses after he became 21 years of age. —

Sehefflor v. Minneapolis & St. L. Ry. Co., 21 N.

W. 711, 32 Minn. 518.

16. In an action for the death of a minor caused

by defendant's negligence it appeared that de

ceased was of the age of 20 years and three

months; that his parents and brothers and a sis

ter were living; and that he was actually en

gaged in active employment, presumably yield

ing compensation. Held, that this was sufficient

to sustain a recovery of substantial damages.—

Kobel v. Chicago, M. & St. P. Ry. Co., 27 H. vV.

305, 35 Minn. 84.

17. In an action for the negligent killing of a

boy of six yenrs, brought by his administrator,

a verdict for $'3,300 will not be disturbed.—Strut

zel v. St. Paul City Ry. Co., (Minn.) 50 N. W.

190, 47 Minn. 543.

18. In an action by the next of kin for a wrong

ful death, only pecuniary damages are recover

able; and where the ouly evidence as to dam

ages is that deceased, a child six years old, was

in good health, and of ordinary intelligence and

promise, and that plaintiff, his father and sole

heir, was working on a salary, and 40 years old,

a verdict of $3,000 in his favor will be set aside

as excessive. — Gunderson v. Northwestern Eleva

tor Co., 49 N. W. 694, 47 Minn. 161.

19. Where deceased left a wife and children

surviving, and was a strong, healthy man, in mid

dle life, accustomed to earn good wages, the dam

ages allowed bv the jurv 1 the amount of $5,000

were not clearly excessive.—Bolinger v. St Paul

& D. R. Co., 31 N. W. 856, 36 Minn. 418.

20. No damages can be recovered except for

pecuniary loss to the widow or next of kin by rea

son of the death.—Hutchins v. St. Paul, M. & M.

Ry. Co., 46 N. W. 79, 44 Minn. 6.

Appeal—Review.

21. In an action for causing the death of plain

tiff's intestate, where there was evidence that it

Was caused by the negligence of defendant, as the

burden to show contributory negligence was on

defendant, a verdict for plaintiff will not be dis
turbed.—Deisen v. Chicago, St. P., M. & O. Ry.

Co., 45 N. W. 864, 43 Minn. 454.

Debt.

Smprisonment for, see Constitutional Law, 159;

Execution, 159; Innkeepers, 13, 14.
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Debtor and Creditor.

See Accord and Satisfaction; Account Stated;

Assignment for Benefit of Creditors; Bank

ruptcy; Composition with Creditors; Credit

ors' Suit; Fraudulent Conveyances; Insol-

venev; Novation; Payment; Release and Dis

charge.

Assignment of debt, see Assignment, 1-6.

Time to sue, see Action, 87-40.

Decedents.

Estates, see Descent and Distribution.

Transactions with, see Witness, 16-82.

DECEIT.

False representations of vendor, see Vendor and

Purchaser, 115-117.

Measure of damages, see Damages, 76-79.

When action lies — False representa

tions, generally.

l.An action for deceit lies against one who

makes a false representation of a material fact

susceptible of knowledge, knowing it to be false,

or as of his own knowledge when he does not

know whether it is true or false, with intention

to induce the person to whom it is made, in reli

ance upon it, to do or refrain from doing some

thing to his pecuniary hurt, when such person,

acting with reasonable prudence, is thereby de

ceived and induced to so do or refrain, to his

damage.—Busterud v. Farrington, (Minn.) 81 N.

W. 300.
86 Minn. 820.

Concealment.

2. Where the ownerof sheep, knowing them to

be infected with a contagious disease, sells them

to another, concealing the disease, he is guilty of

fraud, and is liable for the resulting damages.—

Marsh v. Webber, 13 Minn. 109, (Gil. 99.)

8. Mere failure or omission of the members

sf a firm to disclose its insolvent condition to

one contemplating the purchase of an interest

therein is not equivalent to an affirmation of

solvency.—Cochrane v. Halsey, 25 Minn. 52.

Matters of fact or opinion.

4. A false representation as to the condition,

quality, or other matters affecting the value of

property of which the person to whom the repre

sentation is made is contemplating a purchase, is

a false representation as to material facts.—

Busterud v. Farrington, 31 N. W. 300, 30 Minn.

320.

5. Opinions or expectations as to the value or

prospective value of property, expressed by the

seller to the buyer, cannot ordinarily be made the

basis of an action for false representations.—Doran

v. Eaton, (Minn.) 41 N. W. 244*

40 Minn. 85.

6. A representation by a purchaser at fore

closure sale, to a junior incumbrancer of lands,

that the time of redemption will expire on a cer

tain day, is one of fact and not ot law, and, if

false and fraudulently made, and such Incum

brancer is damaged thereby, he may maintain an

action therefor.—Kelly v. Rogers, 21 Minn. 146.

7. Fraudulent representations in regard to the

collectibility of a judgment, made with intent to

deceive, and induce the purchase thereof, are,

if relied upon by the purchaser, and damage sus

tained in consequence thereof, actionable.—Burr

v. Willson, 22 Minn. 206.

8. Where defendant stated to plaintiff that the

title to certain land was in W. ; that he had exam

ined it, and it was absolutely perfect ; that no ab

stract was needed, and he would be responsible

for it, and plaintiff purchased, relying on the state

ments, and accepting from defendant a deed from

W., who had long before conveyed to another, the

facts justify a recovery against defendant.—Rey

nolds v. Franklin, (Minn.) 38 N. W. 636.

89 Minn. 24.

9. In the inventory taken of certain property

sold defendant, the amount, as shown thereby,

was not as great as represented, but the vendor

stated that there was a mistake in the inventory :

that the whole amount was there. Held, whether

considered as a representation that property was

undervalued, or lett out of the inventory, it was

a representation of a material fact, and, if false

and fraudulent, was actionable.—Wilder v. De

Cou, 18 Minn. 470, (Gil. 421.)

10. In an action against an executor individ

ually to recover money alleged to have been

procured by him through fraud, the complaint al

leged that defendant had induced plaintiff to pay

out a certain sum for the estate "upon trust, and

the credit thereof, " by representing that payment

was needed for preservation to the estate of land

occupied by her as one of the hoirs; that there

was no money out of which the amount necessary

could then be realized by the executors; that if

plaintiff would pay it tho estate would have mon

ey enough to repay her, and would pay her as

soon as the executors could sell property belong

ing to the estate; and that he, as executor, knew

it to be safe to loan and pay the money lor the

estate. Held, that the representations were as

to the solvency of the estate, on which plaintiff

was entitled to rely, and not mere expressions of

opinion: and the complaint, being in other respects

sufficient, stated a cause of action.—AVinston v.

Young, (Minn.) 49 N. W. 521.

47 Minn. 80.

Knowledge of falsity.

11. To constitute a fraudulent representation,

the party making it must know it to be untrue,

or represent as true, of his own knowledge, mat

ters as to the truth or falsity of which he has

no knowledge; or represent as true thatwbich is

false, and the truth or falsity of which ho is pre

sumed to know.—Brooks v." Hamilton, 15 Minn.

26, (Gil. 10.)

12. It Is a fraud to falsely affirm the existence

of a fact about which one knows himself to be in

entire ignorance equally with the affirmation of

what is false, knowing it to be false.— Wilder v.

De Cou, 18 Minn. 470, (Gil. 421.)
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18. A false statement, positively made with

intent to deceive, constitutes a ground of action,

whether it is understood to be based on actual

knowledge or the information of others; but, if

such a statement is maae as a mere representa

tion, founded on information, and with no intent

to deceive, nor to vouch for the correctness of

the representation, no action is maintainable

thereon. —Merriam v. Pine City Lumber Co., 23

Minn. 314.

Intent to defraud.

14. A cuarg - of fraudulent intent in an action

for deceit may be maintained by proof of a state

ment made as of the party's own knowledge, which

is false, provided the thing stated is not merely a

matter of opinion, estimate, or judgment, but is

susceptible of actual knowledge, and in such case

it is not necessary to make proof of an actual in

tent to deceive.—Bullitt v. Faiiar, (Minn.) 43 N.

W. 568.

42 Minn. 8.

Distinguishing Humphrey v. Men-lam, 20 N. W. 138, 32
Minn. 197.

15. Where a person sells a horse as sound,

knowing that it is not sound, the existence of an

intent to defraud is implied.—Johnson v. Wal-

lower, 18 Minn. 288, (GIL 262.)

Reliance on statements.

16. In an action for fraudulent representations,

the fact that a party purchusi ng on the faith of

them was also influenced by the statements of

persons other than the vendor is immaterial, pro

vided tho jury are satisfied that, but for the

fraudulent representations of defendant, the pur

chase would not have been made.—Burr v. Will-

son, 22 Minn. 203.

17. Where fraudulent representations are

made, by the vendor of lots, to the vendee, as to

their size and location, with reference to certain

streets, which induce the purchase, the fact that

the vendee might have ascertained the falsity of

such representations by examining the recorded

plat will not avail as a defense.—Porter v.

Fletcher, 25 Minn. 493.

18. In an action by a vendee against his ven

dor for false and fraudulent statements that tho

lands proposed to be sold included certain tim

ber lands, on which plaintiff relied in making the

purchase, it is no defense that plaintiff could

have consulted the records and had the laud

surveyed, and thus ascertained if the boundaries

included the timber lands.—Olson v. Orton, 8 N.

W. 878, 2S Minu. 86.

19. A conveyance was made without considera

tion by plaintiff to defendant, who, having an in

terest in the land, claimed to have title to the

whole estate, and who, to induce the execution of

the deed, represented to the grantor that the title

of the latter had been divested by legal proceed

ings. The means of information were equally open

to both parties. The grantor also consulted an

attorney at law concerning his title, and executed

the deed, supposing that he had no title. Held,

that he was not entitled to recover for the alleged

fraudulent representations. — Cobb v. Wright,

(Minn.) 44 N. W. 602.

43 Minn. S3.

20. In an action for damages for deceit In the

sale of stock in a mining company, alleged to

consist in false and fraudulent statements of an

agent of defendant who made tho sale witb re

gard to the company's mine, it appeared that

such agent had no personal knowledge of the

character and condition of the mine, but made

his statements upon information derived from

others, which plaintiff knew, and it was not

shown that the agent did not believe his state

ments to bo true, or that ho misstated the extent

or sources of his information. It also appeared

that plaintiff's reliance upon such statements

consisted, not in his belief of their truth, but be

cause he thought, if false, defendant would be

responsible for them, and liable as warrantor

thereon. Held, that the action was properly dis

missed.—Humphrey v. Merriam, 20 N. W. 138, S3

Minn. 197.

Distinguished |n Bullitt T. Farrar, 43 N. W. 547, 41
Mlun 10, a.

21. In an action for false representations, the

fact that circumstances existed which would rea

sonably excite suspicion, and lead to inquiry that

would show their falsity, will not prevent recov

ery, if, by reason of artifice on tho part of the

one making the representations, suspicion is

lulled and inquiry prevented. — Burr v. Willson,

22 Minn. 206.

22. Upon the sale of a flouring-mlll, the vendor

represented to the vendee that it was capable of

grinding a specified quantity of grain per hour,

and that the sluiceway was firmly laid upon sand-

rock, which was from four to five feet below the

bed of the stream, both of which facts could

be positively determined, but were not readily

open to the observation of the purchaser. Held

that, if such representations were false and fraud

ulent, the vendor was liable for deceit.—Faribault

T. Sater, 13 Minn. 223, (GiL 210.)

Resulting damage.

28. A person cannot sustain an action for de

ceit where no harm has come to him.—ALden v.

Wright, (Minn.) 49 N. W. 767.

47 Minn. 225.

24. Before the recovery of a judgment, the

judgment debtor hail fraudulently transferred

lands to his father, which he falsely represented

to have been conveyed upon full consideratioa

paid, and otherwise concealed his title, and rep

resented to his creditors that he had no property

liable to be applied to the satisfaction of the

Judgment; and, relying on such representations,

the creditor took no steps to enforce the judg

ment until it was barred by limitation. Held

that, as reasonable diligence would have enabled

the creditor to roach the property, he could not

maintain an action for damages for tho alleged

fraud and deceit of defendant.—Morrill v. Mad

den, 29 N. W. 193, 35 Minn. 493; Id., 34 N. W.

25, 37 Minn. 282.

25. When defendant has sold a note, securod

by mortgage, to plaintiff, aud falsely represent

ed that the mortgage was ample security for the

note, in an action for the false representations

it is proper to refuse a charge that, if the maker

of the note and mortgage was solvent, plaintiff
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cannot recover. —Bradford v. Neil, (Minn.) 49 N.

W. 193.

46 Minn. 347.

Parties—Who may sue.

26. Where fraudulent representations In re

gard to property are made to two joint vendees,

the right of action for such fraud is joint, and

cannot be divided by their mere actor subse

quent division of the property.—Porter v. Fletch

er, 25 Minn. 493.

Who liable.

27. Where false and fraudulent representa

tions are made to one person with the expecta

tion and purpose that they should be communi

cated to another, and they are so communicated

to and acted on by him to his prejudice, the re

sult of the fraud must be deemed to have been

contemplated by the party making such represen

tations, and he is liable therefor.—Chubbuck v.

Cleveland, 35 N. W. 362, 37 Minn. 406.

88. Plaintiff purchased from defendants a lot

of land situated somo 200 miles distant, without

any knowledge of its value or situation, on de

fendants' representations that it was of a certain

value, and was situated close to the business

part of the town, which were false, and upon

statements made by an apparent stranger to the

transaction, called in by defendants during the

negotiation, which were also false. The circum

stances indicated that the bringing in of such

stranger was a fraudulent trick to deceive plain

tiff, and that he was in reality an agent of de

fendants, and that their own representations

were fraudulent Held, that a recovery of dam

ages against them for fraudulent representation

should be sustained.—Griffin v. Farrier, 21 N.

W. 653, 32 Minu. 474.

29. It is not necessary to the action that the per

son making the representation should derive any

benefit from the deceit, or collude with the party

who is benefited. A person not a vendor of the

thing with reference to the sale of which he makes

a false representation of the value thereof, is re

sponsible for such representation.—Busterud v.

Farrington, 31 N. W. 360, 36 Minn. 320.

80. Whero, in a suit against several defendants,

It appears that one of them was the agent of plain

tiff, and that if ho deceived plaintiff it was solely

for his own benefit, a judgment against the other

defendants cannot be sustained. — Hopkins v.

Stuart, (Minn.) 38 N. W. SOI.

39 Minn. 90.

Demand.

81. "Where plaintiff, who held a certificate oi

deposit issued by a banking firm composed of

delendant and one J. , was induced by the fraud

ulent contrivance ot defendant to surrender the

certificate, and take in lieu thereof one issued

by J. alone, and defendant, with knowledge

that J. was insolvent, fraudulently represented

him to be solvent, it is not necessary for plain

tiff to make a demand on defendant or J. before

Buine defendant for the amount of the deposit.—

Ballund v. Johnson, 8 N. W. 271, 27 Minn. 455.

Evidence.

82. In an action for false representations in in

ducing plaintiff to buy a judgment against an

alleged solvent person, testimony by a sheriff

that he had frequently had executions against

such person; that he knew his pecuniary condi

tion ; that he had no property out of which any

portion of an execution could be made; and that

his general reputation in the community where

he resided was that of an insolvent,—is compe

tent to establish his insolvency.— Burr v. Willson,

22 Minn. 206.

83. In an action for damages for raise rep

resentations in inducing plaintiff to purchase a

quantity of logs at $0 per thousand feet, evidence

that defendants represented that there were 300,-

000 feet of large logs, worth $9 per thousand

feet in the market, which was relatively miich

more than the balauce were worth, or claimed to be

worth, is admissible as part of the representations

which may have tended to influence the buyers.—

Haven v. Neal, (Minn.) 45 N. W. 612.

43 Minn. 315.

34. To render a vendor liable for false and

fraudulent representations, such representations

must be made pending negotiations, and evidence

of representations made after the sale is complete

is inadmissible.—Faribault v. Sater, 13 Minn. 223,

(Gil. 210.)

85. In an action for fraudulent representations,

where the fraud charged does not amount to a

statutory felony, it need not be proved beyond a

reasonable doubt. — Burr v. Willson, 22 Minn.

206.

Questions for jury.

38. In an action for false representations in in

ducing plaintiffs to purchase a quantity of logs at

J6 per thousand feet, the evidence showed that de

fendants represented that the logs were good,

sound, and smooth; and that there were included

among them about 300,000 feet of large logs, of such

size and quality that they were reasonably worth

$9 per thousand. They assumed to describe the

logs as if acquainted with their character and con

dition, and stated they were in the river where

plaintiffs could not see them. Plaintiffs had no

knowledge of the logs except the representations

which they relied on. It turned out that 300,000

feet were unsound and worthless. Held, that the

question of fraudulent intent was for the jurv.—

Haven v. Neal, (Minn.) 45 N. W. 612.

43 Minn. 315.

37. In an action for false representations to in

duce plaintiff to subscribe to stock, where there is

evidence tending to show that the stock was worth

as much as it would have been worth had the rep

resentations been true, the question whether the

plaintiff sustained any damage is properly left to

the jury.—Doran v. Eaton, (Minn.) 41 N. W. 244.

40 Minn. 35.

Instructions.

38. In an action for fraud in the sale of a

norse as sound, which was in fact afflicted with

glanders, which communicated to another horse

of the vendee, rendering him valueless, the court

charged the jury that if defendants at the time

of the salo fraudulently concealed from the plain

tiff any unsoundness or disease (hen existing,

which proved a contagious, infectious, and in

curable disease, and if, without fault or negli

gence of plaintiff, such disease was communi
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cated to said other borse, which was thereby

rendered worthless, they should find for the

value of both horses. Held that, as the only evi

dence in the case related to glanders, the charge

was not objectionable as referring to any disease,

that it was also proper on the question of dam

ages, and that the concealment referred to im

plied successful concealment.—Johnson v. Wal-

lower, IS Minn. 288, (Oil. 2«'J.)

39. In an action on a noto alleged to have

been procured by false represent atious of plaintiff,

the court instructed the Jury that, if plaintiff

made the false representations in question it was

immaterial, with respect to the validity of the

defense, whether plaintiff knew the representa

tions to bo false or not. Held, that an addition

to such instruction of a proviso that plaintiff

must have made such representations as of his

own knowledge, or unqualifiedly, and that such

representations must have operated to mislead,

\o order to render the note void, was not error,

when read in connection with the first clause of

the instruction.—Merriam v. Pine City Lumber

Co., 23 .Mum. 314.

40. In an action for false representations to in

duce plaintiff to subscribe to stock, the court in

structed the jury, at defendant's request, "that if

the representations would not have affected the

value of the stock, then the plaintiff has not been

damaged. " Held, that the inaccuracy was cured

by the general charge, in which the rule of law as

to what constitutes a cause of action in such a case

was clearly and explicitly stated.—Doran v. Eaton,

(Minn.) 41 N. W. 244.

40 Minn. 35.

41. Defendant, who was the agent of a lot-own

er in the sale of the lot, was sued for deceit in rep

resenting to plaintiff, the purchaser, that the lot

was no more than seven feet below street grade

in front, and was above grade in the rear. The

evidence showed that the representations were

untrue. Defendant claimed that he had no knowl

edge of the facts, and there was no testimony indi

cating that he had. Held, that it was proper to re

fuse defendant's request to charge that, in order to

entitle plaintiff to recover, the jury must find that,

at the time of making such representations, the

defendant knew they were falso; or, having no

knowledge of their truth or falsity, he did not be

lieve them to be true; or that, having no knowl

edge of their truth or falsity, he yet represented

them to be true of his own knowledge. Such in

struction might havo been construed by the jury

as confining them to a consideration of statements

whereby defendant expressly represented that he

knew the grade of the lot, and eliminated consid

eration of affirmations wherein defendant, without

asserting knowledge in express terms, assumed to

have it, ana to speak from it, or intended to and

did convey the impression that he had actual

knowledge of the truth, though conscious that he

had not.—Bullitt v. Farrar, (Minn.) 43 N. W. 566.

42 Minn. 8.

Damages.

42. Where a person sells a horse as sound,

knowing that it is not sound, he is liable for all

damage caused by its unsoundness, though he did

not know the dangerous character thereof. —John

son v. VVallower, 18 Minu. 28S, (Gil. 262. )

43. In an action for deceit practiced by defend

ants in exchanging shares of stock held by them

for plaintiff's land, the proper measure of dam

ages is tho difference in value between the stock

and the land, and, if thoro is no difference, not

cvc-i nominal damages can be recovered.—Alden

v. Wright, (Minn.) 49 K. W. 767.

47 Minn. 225.

44. In an action to recover damages for deceit

as to the condition of a private corporation, by

means of which plaintiff was induced to purchaso

stock of the corporation, the measure of damages

is the difference between the value of the stock

and the price paid for it; and, if it be shown that

the corporation was insolvent, it is not to be pre

sumed that the stock had a market value different

from its intrinsic worth, and the latter may be

shown as a basis for the assessment of damages.—

Kedding v. Godwin, (Minn.) 46 N. W. 563.

44 Minn. 355.

45. In an action for fraudulent representations

by defendant in inducing plaintiff to purchase

property, the measure of damages is the differ

ence in the values of what he was induced to

part, with and what he got by the purchase. Reyn

olds v. Franklin, 44 Minn. 30, 46 N. W. 139, and

Hodding v. Godwin, 44 Minn. 855, 46 N. W. 563,

followed.—Stickney v. Jourdan, (Minn.) 49 N. W.

980.

47 Minn. 262.

46. Plaintiff exchanged a lot of furniture for

land, and, in addition, gave his notes, secured by

a mortgage on the land, for part of the purchase

money. Afterwards he conveyed the land to an

other, who paid the notes. Held that, in an ac

tion by plaintiff against defendant for damages

for false representations as to the value of the

land, his damages are confined to the value of

the furniture.—Fixen v. Blake, (Minn.) 50 N.

W. 612.

47 Minn. 540.

47. In an action for fraudulent and false rep

resentations plaintiff is not entitled to recover as

damages his attorney fees, or other expenses of

litigation, other than legal costs in the prosecu

tion of such action, even though the allowance of

exemplary damages be proper.—Kelly v. Kogers,

21 Minu. 146.

Decision.

On appeal, see Appeal and Errnr, 641-4580.

trial by court, see Trlnl, 174-193.

Ren judicata, see Judgment, 92-169.

Stare decisis, see Stare Decisis.

Declaration.

As evidence, see Evidence, 64-114.

Dying declarations, see Homicide, 68, 69.

Decree.

See Judgment.

In probate proceedings, see iritis, 86, 39, 40.
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DEDICATION.

Constitutionality of statute regulating, see Constl

tittinnal Law, 168.

Of highways, see Highways, 1-6.

Who may make.

1. One who is the equitable owner of United

States lands, before issuance of the patent there

for, may make a valid dedication thereof to pub

lic use.—Wilder v. City of St. Paul, 12 Minn. 192,

(Gil. 116.)

2. The occupant of a town-site, within the

act of congress of May 28, 1844, may, whether his

title be perfoct or inchoate, make a valid com

mon-law dedication of lands for public use, so as

to afterwards estop himself from questioning

his authority at that time to devote such land to

public use.—Village of Mankato v. Willard. 13

Minn. 13, (Gil. lj) Same v. Meagher, 17 Minn.

265, (Gil. 243.)

8. On a question as to the validity of a dedi

cation by persons claiming to own a town site,

a request tocharge that "the surveying, plattine,

and recording towns presupposes ownership" in

the persons doing it, "and the title must be in

them perfected, " is properly refused, since this

is equivalent to saying that persons having the

full equitable ownership could not affect the

title by such platting unless they also had the

legal title.—Village of Mankato v. Meagher, 17

Minn. 205. (Gil. 243.)

4. The occupants of a town-site can make a

valid common-law dedication of land for public

use as a street, before such town-site has been

entered in the United States land-office, although

such dedication does not become absolute until

the entry.—City of Mankato v. Warren, 20 Minn.

144, (Gil. 128.)

For what uses.

5. There may be a common-law dedication of

a public landing or levee, and it will be sustained

on the same principles of law applicable in the

case of dedication of a highway. — Village of

Mankato v. Willard, 13 Minn. 13, (Gil. 1.)

What constitutes, generally.

6. The designation aud devotion of a tract of

land as a public street by the owners of a town-

site, with an intention on their part to dedicate

the same t) the public for such use, together

with an acceptance of such dedication by the pub

lic, and use of the land as a public street, are

sufficient to constitute a valid common-law dedi

cation. —Citv of Mankato v. Warren, 20 Minn.

144, (Gil. 128.)

7. To establish a common-law dedication, it

is not necessary to show '20 years' adverse pos

session; for the right rests, not upon grant or ad

verse possession, but upon a use of the land,

with the consent, actual or presumed, of the

owner, for such length of time that the publio

accommodation and private rights might be ma

terially affected by an interruption of the enjoy

ment. The length of time is a fact for the con

sideration of the jury in determining the ques

tion of dedication to and acceptance by the pub

lic—Case v. Favicr, 12 Minu. Stf, (Gil. 4S.)

8. A dedication to public use operates, not as

a grant, but estoppel In pais ; and, as a general

rule, to constitute a valid common-law dedication,

there must be an intent to dedicate, and an act of

dedication, on the part of the owner, and accept

ance by the public. Where the owner of the serv

ient estate, intentionally or by gross negligence,

leads the public to believe that he has dedicated

the premises, he will be estopped from contradict

ing his representations to the prejudice of thoso

misled by them.—Wilder v. City of St. Paul, 12

Minn. 192, (Gil. 116.)

Reoitals In deeds.

9. Recitals in a deed, bounding property con

veyed by a street named, do not operate Ipso facta

as adedication of such street, but are simply evi

dence tending to show a dedication.—Wilder v.

City of St. Paul, 12 Minn. 192, (Gil. 116.)

10. The fact that plaintiff's grantor, in convey

ing certain lands, described them as "fronting on

St. Charles street, " it not appearing in any other

manner that it was intended to dedicate such

Btreet, or that the public had accepted such dedi

cation or acted on the faith thereof, or that any

right vested upon faith therein would bo preju

diced by its revocation or denial, will not estop

plaintiff, as to defendant city, who was not a privy

of the grantee in such deeds, from showing that

such street was not dedicated.—Wilder v. City of

St. Paul, 12 Minn. 192, (Oil. 116.)

Maps and plats—Statutory dedication.

11. A statutory dedication operates by way of

grant, and not estoppel, and the statutory re

quirements must bo substantially, if not strictly,

complied with.—Dovvuor v. St. Paul & C. Ry.

Co., 22 Minn. 251.

13. The more indorsement of "county block"

on a particular block on a map or plat of a town,

properly certified, acknowledged, and filed for

record, is not evidence of a donation or grant of

such block under Rev. St. Minn. e. 81, § 5, which

provides that any donation to the public or to

any corporation or body politic "must be marked

or noted as such" on the plat. —County Com'rs of

Hennepin Couuty v. Dayton, 17 Minn. 200, (Gil.

237.)

13. In the plat of the town of Minneapolis the

proprietors, before tiling same, signed an ac

knowledgment, indorsed on its face, donating

and conveying to the public all streets and allejs

designated on the plat, togethei with all lots,

blocks, or squares therein marked upon said plat

for the public use and benefit of the inhabitants

of said town. Block 02 was marked "county

block," and was the only block in any way des

ignated for public benefit. Held, that this was

insufficient to show a donation to the county.—

County Com'rs of Hennepin Couuty v. Dayton,

17 Minn. 200, (Gil. 2^7.)

It. The plat of an addition to 'he city of Min

neapolis showed a certain triangular piece of

land at the junction of two streets, and near the

line, constituting a cul cle sac, leftopen only where

it adjoined the streets. It appeared as a continua

tion of the streets, and also afforded the only

street access to certain of the lots in the addition.

Held, in thj abs.-uce of any evidence other than the
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pi 'it, that such piece of land was properly held

a street.—Hanson v. Eastman, 21 Minn. 509.

15. The town plat of the town of Pepin, Wa

basha county, failed to show in what range or

township the town was located, ana set forth a

deficient survey of the town, and no corner-

stoues were set therein as required by Rev. St.

c. 31, § 8. Held, that the plat was insufficient

to constitute a statutory dedication. Gilfii.lan,

C. J., dissenting.—Downer v. St. Paul & C. Ry.

Co., 22 Minn. 251.

16. To entitle a town plat to be recorder], or to

have it operate as a statutory dedication, under

Couip. St. Minn. c. 30, the acknowledgment re

quired by the statute is essential.—City of Wi

nona v. Huff, 11 Minn. 119, (Oil. 75.)

17. Where a town plat of lands entered under

the town-site act of cougress of May 23, 1844, ded

icating lands to public use, is executed and re

corded, it operates as a conveyance of such lands

to the public under Comp. St. Minn. o. 26, 5 5, no

deed from the trustee being necessary.— City of

Winona v. Huff, 11 Minn. 119, (GiL 75.)

18. Lots conveyed by deeds referring to a plat

on which they were designated fronted on un

platted land of the grantor, and were situated on

a line with the boundary of a street shown on the

plat, which, if continued, would extend along

the front of the lots. Held, that it might be im

plied from the plat, and the situation of adjacent

blocks and streets as indicated thereon, that such

street was intended to be so extended and opened

in front of such lots, though no external line of

the street was marked on the plat; and the gran

tees would take the fee to the center of such

street only.—Hurley v. Mississippi & R. R. Boom

Co., 24 N. W. 917, 84 Minn. 143.

19. Upon a plat of a survey of a tract of land,

divided into blocks and lots, an unplatted space

was left, not marked or designated in any way,

between the platted portions of the tract and a

navigable river. Held, that the question whether

such space was dedicated for a public wharf or

landing, upon evidence of acts in pals, user, etc.,

was a question of fact to bo determined by the

trial court—Hurley v. Mississippi & R. It. Boom

Co., 24 N. W. 917, 34 Minn. 143.

20. Evidence that the proprietor of a town-site
had stricken out the worduPark" from a block on

the plat, and had written over it its block number,

and had executed a certificate specifyingonlythree

parks instead of four as originally shown by the

plat; that a tracing found in his safe after his de

cease, from which he had been accustomed to

make sales, bore in his own hand the same change

as the plat; that he had more than once offered

the block for sale to inhabitants of the village and

its officers without objection from them; that he

had exercised rights of ownership over it, on one

occasion putting a man in charge,—warrants a

finding that he did not intend to dedicate it, in the

face of evidence that lithographs of tracings from

the plat showing the block as a park had been used

and distributed, that an agent had offered all his

holdings for sale, and had used maps showing

blocks previously disposed of as colored blue, said

maps being incorrect in several particulars and

not particularly relied on by purchasers or others

so far as shown.—Village of White Bear v. Stew

art. tMinn.) 41 N. W. 1045.

40 Minn. 284.

21. A surveyor employed by the proprietor of

a town-site to plat it, marked four separate blocks

as parks. The certificate, however, written by him

and signed by the proprietor specified but three.

The plat appeared in evidence with the word

" Park " erased from one of the four blocks, and

the number it would have, if numbered in its or

der, marked over the erasure in pencil. There

was evidence that this change was made by the

proprietor himself. Held, that the change would

be presumed to have been made before filing, and

the court was justified in finding that there had

been no statutory dedication.—Village of White

Bear v. Stewart fMinn.j 41 N. W. 1040.

40 Minn. 284.

22. Upon a town plat there appeared a triangu

lar tract of land, with its base of about 400 feet

upon a lake. Nearly parallel to the lake shore, and

about 100 feet distant southerly, the plat showed

an alley or passage-way of 30 feet in width, over

the tract in question. On the plat, upon that part

of the tract south of the alley or way, appeared the

words "Eagle Park. " Held, that the entire tract

of ground must be considered as a whole, and as

constituting "Eagle Park."—Middleton v. Whar

ton, (Minn.) 43 N. W. 4.

41 Minn. 266.

28. The certificate attached to a town plat desig

nated block "one hundred and three" as a publio

square. The plat showed block "one hundred and

four" marked as such square, and the division of

surrounding blocks indicated that it was the one

intended. Held, that the plat should prevail over

the certificate in determining which block was

dedicated.—City of Winona v. Huff, 11 Minn. 119,

(Gil. 75.)

Acceptance.

24. An assent by the public to the correctness

of a map showing a street, the dedication of which

is in issue, is only a declaration of acceptance of a

dedication, and not an act of acceptance.—Wilder

v. City of St. Paul, 12 Minn. 192, (OJiL 116.)

25. No formal act by corporate authorities, by

way of accepting a street dedicated by the owner

of the soil, is necessary to its establishment as

such. Such acceptance may be shown bv user

by the public, and by actual assumption of care

and control by the public authorities, as by

grading or working upon the street.—Brakken v.

Minneapolis & St. L. R. Co., 11 N. W. 124, 29

Minn. 41.

26. A town plat, not properly certified and ac

knowledged to be entitled to record, though act

ually recorded, does not operate as a dedication of

the streets on it to the public, unless there is an

acceptance bv the public.—Baker v. City of St.

Paul, 8 Minn. 491, (Gil. 430.)

Evidence of dedication — Conduct of

owner.

27. When a common-law dedication of land to

the public use is in issue the intention of the

person from whom tho dedication is claimed is

for the jury to determine from all the circum
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stances: and, therefore, evidence of any acts tend

ing to disprove such intention, such as convey

ance of the property as private property about

the time of such alleged dedication, exercise of

acts of ownership by the grantee of such convey

ance, assessment ami payment of taxes, etc., is

admissible.—Case v. Favier, 12 Minn. 89, (Gil. 48.)

28. On the question as to whether a certain

strip of land had been dedicated as a street, the

fact that it was left open to the public as a street

is evidence of an intention to dedicate; but where

it also appears that it was left open by the owner

simply as a way to his house and place of bus

iness, it is for the jury to say whether this per

mission for the public to use it is, under such cir

cumstances, evidence of an intention to grant a

gerpetual easement therein.—Wilder v. City of

t. Paul, 12 Minn. 192, (Gil. 116.)

29. On the question of dedication of a certain

strip of land as a street the fact that a party

building upon land abutting on such strip con

structed his building with a smooth front, and

with a number of pluces for windows, is compe

tent.—Wilder v. City of St. Paul. 12 Minn. 192,

(Gil. 116.)

80. Upon an issue as to the dedication of an al

leged street, a recorded plat of the city by the

owner, which doeB not show such street, though

not executed with statutory formalities, is compe

tent evidence to show an intent on the part of said

proprietor not to dedicate.—Wilder v. City of St.

Paul, 12 Minn. 192, (Gil. 116.)

81. Upon an issue as to the dedication of a

street, a map showing such street, made by a third

person, to which the owner in no way assented, is

not competent evidence.—Wilder v. City of St.

Paul, 12 Minn. 192, (Gil. 116.)

32. In proving a common-law dedication an

acceptance need not be shown by the acts of pub

lic officers, done or authorized; but the acts of a

single individual, done on the faith of such ded

ication, and not of any express or implied cove

nant with the owner, are competent to show ded

ication.—Wilder v. City of St Paul, 12 Minn. 192,

(Gil. 116.)

33. Proof of acts of a town-site company, prior

to its entry of land, indicating an intent to dedi

cate portions of the land to public use for streets

or leveo purposes, is competent on the question

of such dedication. — Village of Mankato v.

Meagher, 17 Minn. 265, (Gil. 243.)

84. After survey and before entry, a plat of a

town site was tiled by an association claiming to

be the proprietors thereof, upon which the sign

ers testified that the}' dedicated to public use all

public squares, streets, and alleys thereon, and

which contained a block marked "Public Land

ing. " Held, that such plat, though not conform

ing to the statute, was competent evidence as to

the intent of the signers on the question of ded

ication, especially as it appeared that they were

all living on and improving portions of such

town-site at the time.—Village of Mankato v.

Meagher, 17 Minn. 265, (Gil. 243.)

Evidence of dedication—Declarations of

owner.

35. Declarations of an owner, made during the

use of premises by the public as a street, are evi

dence to show his intention as to a dedication, and

to characterize his alleged acts of dedication.—

Wilder v. City of St. Paul, 12 Minn. 192, (Gil. 116.)

86. Upon the question of a common-law dedi

cation, declarations of the owner of the land that

he did not intend to dedicate, made before an

acceptance by the public, are admissible.—

Downer v. St. Paul & C. Ry. Co., 23 Minn. 271.

37. In an action by the village of Mankato to

recover a penalty for neglecting, after notice, to

remove a building from lands claimed as a pub

lic landing by virtue of a common-law dedica

tion, it appeared that defendant was in possession

of the building, and claimed to own it, as well

as the ground on which it stood. Defendant re

quested a charge that "statements made by par

ties in possession of lands, as to the manner and

character of their claims or possession, are only

material in an action wherein the title is in con

troversy." Held, that the court properly modi-

fled the same by adding, "which is the case in

this action. "—Village of Mankato v. Meagher, 17

Minn. 265, (Gil. 243.)

38. Where a defective town-plat is given in

evidence to show a common-law dedication of a

street, oral declarations of the parties who signed

it as to what they intended to offer by it to the

public are inadmissible, and what was intended

by it must be determined from the plat alone. —

Village of Wayzata v. Great Northern Ry. Co.,

(Minn.) 49 N. W. 205.

46 Minn. 505.

Evidence of acceptance.

89. A city council cannot vacate a street by

omitting it from a map, made under its direction,

or by taxing it as private property ; but such facts

are admissible on the question of its acceptance of

an alleged dedication of the street.—Wilder v.

City of St. Paul, 12 Minn. 192, (Gil. 116.)

40. The listing for taxation, and sale for taxes,

of certain property, claimed as a street, is compe

tent evidence upon the question of acceptance of

its dedication to public uses; but the declarations

of third persons in reference thereto, not in the

nature of verbal acts, or going to characterize acts

that would be competent evidence, are not ad

missible.—Wilder v. City of St. Paul. 12 Minn. 192,

(Gil. 116.)

Distinguished Id Village ot Mankato t. Mengher. 17
Minn. 278. (ail. 254.)

41. Where, in an action of ejectment, plaintiff

claims a dedication of the land by defendant un

der Comp. St. Minn. o. 2i, evidence that defendant

paid taxes on such land after the alleged dedica

tion is inadmissible; for, if such dedication is sus

tained, the land was not taxable for any purpose,

and the evidence, therefore, is immaterial.—City

of Winona v. Huff. 11 Minn. 119, (Gil. 75.)

Distinguished In Village ot Mankato v. Meagher, 17
Minn. 27a. (Gil. 204.)

43. Although Acts Minn. 1860, c. 1, § 3, subd.

8, exempts public squares and other public places

from taxation, yet where a person is in the use

and occupation of premises alleged to have been

dedicated as a public landtag, claiming owner

ship ot the same, it is proper to tax him there

for, and hence receipts for taxes paid thereon by
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him are not admissible in evidence to disprove

acceptance of the dedication by the public—

Village of Mankato v. Meagher, 17 Minn. 265,

(Gil. 243.)

Distinguishing Wilder v. City of St. I'anl, 12 Minn. 192.
(611. 11A.) and City of Winona v. Huff. 11 Minn. 119.

(Gil. 75.)

43. Evidence that the village trustees caused

a sewer to be laid out of a straight course, in

order to avoid the premises in question, was also

inadmissible, when there was no evidence that

this action was caused by any claim of privato

ownership.—Village of Mankato v. Meagher, 17

Minn. 205, (Gil. 243.)

Question for court or jury.

44. The question of the proper construction of

a town plat is one for theccurt.—Hanson v. East

man, 21 Minn. 509.

45. A town plat, not executed in accordance

with the statute, was offered to show a dedica

tion of a street, and evidence of the acts and

declarations of the owner of the land, some tend

ing to sustain and others to rebut the presump

tions of a dedication. Held, that the effect of

such plat as a dedication was a question for the

iury, and not for the court.—Downer v. St.

>aul & C. Ry. Co., 23 Minn. 271.

Effect;—Bights acquired for public use.

46. Under Pub. St. Minn. c. 26, 8 5, providing

that land dedicated for a public square in a town

"shall be held in the corporate name thereof, " in

trust to and for the uses and purposes intended,

corporate authorities of a city may maintain eject

ment for such lands; for not only the use pusses

under such section, but the land necessary for

the use. — City of Winona v. Huff, 11 Minn. 119,

(Oil. 75.)

47. The statute of Wisconsin, under which a

plat of a portion of the city of St. Paul was re

corded, provided that every donation or grant to

the public or any individual", etc., markod or noted

as such on suchplat, should be deemed a sufficient

conveyance to vest the fee-simple of all such

parcels ; and the land intended to be for the streets,

etc., or other public uses, in any town or city,

should be held in the corporate nt.me thereof, in

trust for the uses and purposes expressed or in

tended. Held, that the record of such plat did not

pass to the municipal authority the fee of the

portions laid out into streets and landing, but

merely such an estate or interest as the purposes

of the trust required. —Schurmeier v. St. Paul &

P. R. Co., 10 Minn. 82, (Gil. 56.)

Questioned In Village of Mankato v. Willnrd. 18 Minn.
18. (GIL «.)

48. Where lands have neen dedicated underthe

statute for use as public streets or landings only,

constructing and maintaining a railroad track

across them is not such use as the statute con

templated, and the right to so use such streets,

without compensation to the owner, cannot bo

granted by legislative act. — Schurmeier v. St.

Paul & P. R. Co., 10 Minn. 82, (Gil. 59.)

49. The public cannot, under a common-law

dedication, question the title of the donor to tho

fee of the land, but a municipality may maintain

an action to establish the right of the public to the

use of the land, whore the donor threatens to

invndo it at a time or under such circumstances

as mav bo unfavorable to its defense. —Village

of Mankato v. Willurd, 13 Minn. 13, (Gil. 1.)

50. A railroad company cannot acquire title to

land through a common-law dodicution of it to

public use for railroad purposes —Watson v. Chi

cago, M. & St. P. Ry. Co.. 48 X. W. 1120, 4C

Minn. 321; Minneapolis Mill Co. v. Minneapolis

& St. L. Ry. Co., 48 X. W. 1132. 46 Minn. 330.

Bights of owner.

51. A common-law dedication does not pass

tho lee, but operates as an estoppel, preventing

the owner from asserting rights inconsistent with

the enjoyment by the public of the easement. —

Wilder v. City of St. Paul, 12 Minn. 192, (Gil.

116;) Villagoof Mankato v. Willard, 13 Minn. 13,

(Gil. 1.)

53. A town site claimant may, by his act of
dedication, es'op himself from denying that ho

had at the time the right or power to dedicate.—

Village of Mankato v. Willard, 13 Minn. 13,

(Gil. 1.)

Questioning Schurmeier T. St. Panl & P. R. Co.. 10
Minn. 82, (Gil. 59.)

53. Gen. 8t. Minn. 1878, c. 29, imposing a penalty

upon the owner of town site lands, who sells them

before having complied with the law relating to

the execution and recording of the plat, does not

avoid the sales or contracts for the sale of such

lands, though such statute has not been complied

with.—De Mers v. Daniels, (Minn.) 39 N. W. 98.

89 Minn. 158.

54. Plaintiff dedicated a strip of land to pub

lic use as an approach to a bridge. Defendant,

who was the contractor for the construction of

the bridge, contracted with plaintiff for stono to

be taken from plaintiff's land at a certain rate

por perch, without distinguishing between such

stone as might be taken from tho dedicated strip

and that taken from plaintiff's adjpining land.

Held, that plaintiff was entitled to recover a9

well for such stone as it was necessary to take

from the dedicated strip, for the purpose of mak

ing a place for the bridge, as for that taken from

plaintiff's adjoining land.—St. Anthony Falls

W. P. Co. v. King Bridge Co., 23 Minn. 186.
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Boundaries of land conveyed, see Boundaries,

6, 7.

By corporation, see Corporation*, 63, 64.

guardian, see Guardian and Ward, 44.

Infant, see Infancy, 16-21.

married woman, see Husband and Wife, 49-

57.

mortgagee, see Mortgages, 105,-106, 141, 142.

pre-emptor or homesteader, see Public Lands,

135-145.

Certificate of acknowledgment, see Notary Pub

lic.

Conveyance to husband and wife, see Husband

and Wife, 1.

Covenants in, see Covenants.

Creation of easements, see Easements, 1-6.

Delivery in escrow, see Escrow.

Distinguished from will, see Wills, 20.

Bitoppel by, see Estoppel, 1-18.

Execution on Sunday, see Sunday, 5, 6.
■ under power of attorney, see Powers, 20-22.

In trust, see Trusts, 1-12.

Mental capacity of grantor, see Insanity, 5, 6.

Of lands under town-site act, see Public Lands,

39,40.

right to use of water, Bee Waters and Water-

Courses, 1-4.

Power of attorney, see Powers, 6-19.

Hecitals showing dedication, see Dedication, 9, 10.

Recovery of possession of deed, see Replevin, 1,

48.

Beformation, see Equity, 14-37; Vendor and

Purchaser, 102-104.

Register, see Register of Deeds.

Requirements of statute of frauds, see frauds,

Statute of, 47-50.

Rescission and cancellation, see Equity, 88-73.

Sheriff's deed, see Execution, 132-135; Mortgages,

28i, 283.

Statutes legalizing invalid conveyances, see Con

stitutional Law. 80, 81.

Tax deed, see Taxation, 234-256.

I. Requisites and Validity.

Consideration.

1. Where, as one transaction, A. executes a

deed conveying real estate to B., and the latter

executes an agreement to reconvey, the execution

of each is a sufficient consideration to support the

other.—Wilson v. Fairchild, (Minn.) 47 N. W. 642.

45 Minn. 203.

2. The Issue being whether certain alleged

deeds, conveying the title of land from a wife to

her husband, had ever in fact been executed and

delivered, (both husband and wifo having since

deceased,) evidence that the consideration for the

original conveyance of the property to the wife

was paid by the husband, although not admissible

to prove any use or resulting trust in favor of the

husband, is competent as a corroborative fact

tending to show a reason for the subsequent trans

fer of the title to him.—Conlan v. Grace. (Minn.)

SO N. W. 8S0.

86 Minn. 276.

Parties.

3. A deed signed and sealed by two, only one
of whom is described iu it ;is grantor, is the deed

of that one only.—Merrill v. Nelson. 18 Minn.

866, (Gil. 335.)

4. Where the true owner of land Is the person

who in fact executed and delivered a deed, it will

be effectual, as between the grantor and grantee,

although the grantor executed it under an as

sumed name, or the scrivener who drew the deed

made a mistake in his Christian name.—Wakefield

v. Brown. (Minn.) 37 N. W. 7SS.

38 Minn. 361.

5. A deed signed "A. B. [the name of the

grantor] by C. D., his attorney in fact, "suffi

ciently indicates that it was executed on the part

of the grantor by an attorney in fact, though there

is no recital of the fact in the deed itself.—Tidd

v. Rines, 2 N. W. 497, 26 Minn. 201.

6. A deed recited that it was made "between

G., * * * by my attorney in fact, W., party

of the first part, * * * witnesseth that the
said party of the first part, • * • have grant

ed, "etc. , and concluded, "In testimony, the said

party of the first part, by his attorney aforesaid,

hath hereunto set his hand and seal," and was

signed, "W., [Seal] Attorney in Fact for G. "

Held, that it was the deed of G.—Williams v.

Livingston, 9 N. W. 81, £8 Minn. 57.

Signing. .

7. It is not necessary that a grantor should act

ually write his signature to a deed with his own

hand. It is sufficient if written by the grantor's

authority, or adopted by him as his signature.—

Conlan v. Grace, (Minn.) 30 N. W. 880.

86 Minn. 276.

8. In a deed purporting to be that of one J.,

a minor, the signature opposite the seal was that

of J., made by A. J., natural father of J. J.,

however, subscribed his name in tho placeleft for

the name of subscribing witnesses. There was

nothing to show that the signature opposite the

seal was put there by authority or direction of J.,

or as his signature, or that he ever adopted or

recognized it as his, or acknowledged the in

strument, or ever supposed, or had reason tosup-

pose, that any party to the transaction believed

the signature opposite the seal was his. Held,

that tho deed was not sufficiently executed by J.

—Shillock v. Gilbert, 23 Minn. 386.

Attestation.

9. Although by Act Minn. July 26, 1856, de
claring all conveyances executed in the presence

of one witness to be valid, a deed defective in

having but one subscribine witness, instead of

two, as required by Comp. St. c. ii">, ? S. is cured,

as between the parties, rights of persons which
have accrued intermediate the execution of the

deed and the act, of 1850 arc not affected.—Meigheu

V. Strong, 6 Minn. 177, (Gil. 111.)

10. Act Minn. July 26, 1SHS, (Comp. St. c. 35, 5

53j) providing that conveyances theretofore made,

with but one subscribing witness, should be

legal, does not affect the interests of parties ac

quiring title to land prior thereto. —Thompson v.

Morgan, 6 Minn. 292, (Gil. 199.)

11. Under Pub. St. Minn. c. 35, 5 8, requiring

two witnesses to the execution of a deed, tha

record of a deed having but one is inadmissible

in evidence.—Meighen v. Strong, 6 Minn. 177,

(Gil. 111.)

DistintiulslK'd iu Muirls r.Kell, 20 Minn. 631, (Oil. 477.)
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12. A deed of land m this state, executed In

mother state according to the laws thereof, in

the presence of but one witness, but with a cer

tificate of acknowledgment so defective that it Is

not entitled to record here, passes, as between

the parties at least, the equitable title to such

land.—Lowry v. Harris, 12 Minn. 255, (Gil. 166.)

13. To pass the title, it is not necessary that a

deed should bo witnessed. It is the signing and

sealing that constitute an instrument a deed.—

Morton v. Leland. C N.W. 378, 27 Minn. 35;

Conlan v. Grace, 30 N. W. 880, 3(i Minn. 270;

Dobbin v. Cordiner, 42 N. W. 870, 41 Minn.

1G5.

Stamp.

14. A revenue stamp, required by statute, is no

part of a deed, and the fact that the copy ap

pearing in the records shows no stamp doe's not

tend to show that a finding of the court that the

deed was stamped is against evidence.—Kiefer

v. Rogers, 19 Minn. 82, (Gil. 14.)

II. Desckiptiou.

Certainty.

15. An Intent to convey certain premises will

serve to divest the beneficial interest of the

grantor, although the same are erroneously de

scribed in th6 deed of conveyance.—Johnson v.

Robinson, 20 Minn. 189, (Gil. 169.)

16. A mistake in the name of the county in

which land conveyed by the deed is situated is

immaterial where the description by metes and

bounds locates it so exactly that the mistake is

patent on the face of the deed.—Kiefer v. Rog

ers, 19 Minn. 32, (Gil. 14.)

17. Where all the particulars in a description

are essential, the description in a deed must

agree with every particular, or nothing will

nass; but where they are not all essential, and it

does not so agree, hut there is sufficient to identi

fy the estate granted, the deed will be good.—

Roberts v. Grace, 16 Minn. 126, (Gil. 115.)

18. The owner of a tract of land in the S. E.

of section 81, township 29 N., range 22, in

tending to convey one acre thereof to plaintiff,

executed to him, on February 14, 1849. a deed

describing the premises as "one acre in the S. E.

of section 32. township 29 north, range 22

west of the fourth principal meridian, adjoining

on the east by ' landed ' by James Thompson,

and on the west by land deeded by John Randall

to H. M. Kice, said acre of land being two chains

in breadth and five chains in depth. " This deed
■was recorded March 3, 1849. On August 8, 1849,

said owner conveyed to the person under whom

defendant claimed one acre of the tract so owned

by him. The promises claimed by plaintiff un

der his deed would take a part of the acre con

veyed to defendant's grantor. James Thompson

occupied, but did not own, the land on the east

of that claimed by plaintiff. On the west there

was no land deeded by John Randall to H. M.

Rice. Held, that the description in the deed to

plaintiff was not sufficiently certain, aside from

the mistake in the section, to charge defendant

with notice of plaintiff's rights under his deed.

—Roberta v. Grace, 16 Minn. 126, (Gil. 115.)

19. A deed described the land intended to be

conveyed as "lots 9, 10, 11, and 12, in block 49, in

Bell & Wigfall's addition to Glencoe, according to

the lithographed map of said addition now on file

in the office of the register of deeds. " The plat of

fered in evidence as the plat referred to in the deed

was indorsed "Wigfall & Bell's addition to Glen

coe, being the southwest quarter of section 13,

township 115, range 28, in which all lots are 36)£

feet frout, and all east and west streets five rods-

wide, and all north and south streets four rods

wide. " The blocks were numbered from 1 to64, and

contained 16 lots each, 8 fronting north and 8 front

ing south. The lots were not numbered, except

that the north-west lot of each block was numbered

1, and the lot immediately south of it was num

bered 16. Neither the width nor the length of tho

lots was given, except as stated in the indorse

ment on the plat. The scale given on the plat in

dicated that the quarter section was 8,900 square

instead of 2,640 feet, as it should be. Held, that

the deed was void for uncertainty in the descrip

tion.—Reed v. Lammel, 9 N. W. 853, 28 Minn. 806.

20. Though a plat be incomplete as respects the

location of monuments, or in respect to measure

ments and distances, yet where land so surveyed

has been conveyed by reference thereto, and the

location of the lots so conveyed and designated is-

well known by all parties interested, and suscep

tible of identification according to the actual sur

vey on the ground, the description is sufficient to-

pass the title.—Bohrer v. Lange, (Minn.) 46 N.W.

358.

44 Minn. 281.

21. A deed bounded the land conveyed there

by by a certain road, giving the name by -which

it was known, there being actually such a road

by dedication and user. Held, that the deed

was not notice of tho lines of a road, differing

from those of the dedicated road, which had been

attempted to be laid out, but was not legally laid

out.—Prescott v. Beyer, 26 N. W. 732, 34 Minn.

493.

22. A description in a deed of a lot forming a

part of a rectaneular block abutting on a street

fixed the front of the premises, and the width of

such front. Held, that the presumption was that

the side lines ran back at right angles to such

front.—Austrian v. Davidson, 21 Minn. 117.

23. In a deed of land by metes and bounds, an

exception of "lot 6, block 36, heretofore conveyed to

B., " excepts a lot so numbered on a plat made by

the grantor and grantee, but noP then recorded,

there being no other lot 6, block 36, within the land

granted. The recital of a conveyance to B. may

be rejected as a falsn demtmstratlo.—Ambs v.

Chicago, St. P., M. & O. Ry. Co., (Minn.) 40 N. W.

32L

44 Minn. 266.

24. A deed which contains no other descrip

tion of premises conveyed than that they are all

of a designated tract not theretofore conveyed by

the grantors to a third party named, is insufficient,

without proof of what part of the tract had not

been conveyed to tho third person, to show title

to any of such lands in tho grantee.—Maier v.

Joslin, (Minn.) 48 N. W. 909.
46 Minn. 228.
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25. If a deed Is so imperfect in its description as

to be ineffectual of itself to pass the title to lauds

intended to be conveyed, it may, if such imperfec

tion arose from mistake, be amended, and the title

confirmed in the grantee by a subsequent deed,

with the same effect as if the deed had been re

formed by a court of equity.—Greve v. Coffin, 14

Minn. 345, (Gil. 268.)

Beference to plats, maps, and surveys.

26. Where a deed describes the property intend

ed to be conveyed only as certain designated lots,

as shown by a" plat on file in the office of the regis

ter of deeds, such plat will be treated as part of the

deed for the purpose of identifying the land in

tended to be conveyed, though it lacks the require

ments of a statutory town-plat.—Reed v. Lammel,
■9 N. W. 85S, 2S Minn. 306.

27. When, in the description in a deed, reference

is made to a plat, it may be used to identify the

lands referred to, though it does not conform to

the statute, and is not dulv certified.—Sanborn v.

Mueller, (Minn.) 35 N. W. 666.

88 Minn. 27.

28. A deed of a town lot described it by the

number of the lot and block in the town, accord

ing to the plat of the same on file in the office of

the register. The number of the block was not

contained in any plat of the town, nor in the

plats of any of the additions save one, and at the

date of the deed that addition was within the

corporate limits of the town. Held, that such

description was sufficient to convey the lot so des

ignated in such plat.—Slosson v. Hall, 17 Minn.
■95, (Gil. 71.)

29. A description of "lot 12, bl. 8. Menage's sup

plement to Minneapolis, according to the plat,"

etc., does not pass the legal title to a lot so num

bered in Menage's supplement to the east side ad

dition to Minneapolis, since a subsequent purchaser

of said lot would not be obliged to examine deeds

of lands not within the east side addition, and this

though there is no such survey as "Menage's

supplement to Minneapolis."—Bailey v. Galpin,

(Minn.) 41 N. W. 1054.

40 Minn. 819.

Beference to other instruments.

30. Where a grantor and his wife, who had been

in possession without color of title of certain vil

lage lots, (in connection with others in the same

block held under a tax title which appeared of rec

ord,) under circumstances tending to show adverse

possession, the lots being situated in, and a part of,

block 10, (according to the plat of a certain addi

tion,) executed a deed to a purchaser containing

the following description, viz.: "'All of blocks 10

and 11, " (in the same addition,) "intending to con

vey only those lots in said blocks 10 and 11 which

have been quitclaimed to the parties of the first

part, or either of them, by conveyance of tax titles, "

held, that there passed by the deed only such lots

as were acquired under the convevance of tax

titles.—Witt v. St. Puul & N. P. Ry.'Co., (Minn.)

35 N. W. 862.

38 Minn. 122.

Parol evidence.

81. An ambiguity In a description of land

arising from reference to a plat on file, when

there are in fact two plats on file, is a latent am

biguity, and may be explained by extrinsic evi

dence.—Slosson v. Hall, 17 Minn. 95, (Gil. 71.)

32. Defendant having erected dams in the Mis

sissippi river, and flowed the shores of an island

subsequently acquired by the grantors of the plain

tiff, procured from them a deed by which the lat

ter granted and conveyed to defendant "all the en

tire water-front, land under water, easements, and

privileges in the Mississippi river upon, about, or

appurtenant to " the island. At the time of the ex

ecution of the deed, the shore of the land above

low-water mark was overflowed and covered with

water, as it had been for many years in the ordi

nary stage of the river. Held that, in order to de

termine what land passed by the deed, it was com

petent to receive evidence of the situation of the

premises and condition of the river resulting from

the operation of the dams at the date of the deed,

and that a provision in the deed for additional

flowage was not inconsistent with an intention to

gram the fee of so much of the shore above low-

water mark as was covered by water so raised by

the dams.—Eastman v. St. Anthony Falls Water-

Power Co., (Minn.) 44 N. W. 883.

43 Minn. 60.

What property passes.

33. A portion of two lots cornering on cross-

streets appearing on a map as 150 feet front, but

being in fact only 145>£ feet front, was conveyed

by metes and bounds as 50 feet front, commencing

100 feet from the street corner, and also as the

south one-third of such lots. Held, applying

the rule that, where there are two descriptions

in a doed which do not coincide, the grantee is

entitled to hold by that which is most beneficial

to him, that the grantee was entitled to the south

one-third, being 4$% feet front, instead of the

land described by metes and bounds, which would

only give him 45}$' feet front—Colter v. Mann,

18 Minn. 96, (Gil. 79.)

34. A deed described the land conveyed as

situate in the county of R. , and known and des

ignated as follows: "Lot 14 in block 12, fronting

on Jackson street, commencing at a stake 50 feet

from the corner of Jackson and Fifth streets,

being fifty feet front and rear, and 110 feet deep,

more or less. " There was but one Jackson street

in the county of R. The grantor owned the

whole of lots 13 and 14 shown in the diagram be

low:

Sixth Street.

13 14

8

50 ft. 60 ft.

Fifth stkkkt.

Held, that the deed should be construed as con

veying the middle third of the square formed by

lots 13 and 14, as indicated by the dotted lines in

the diagram above.—Austrian v. Davidson, 21

Minn. 117.

85. A deed conveyed the east half of lot 4,

a government fractional subdivision, the north
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line of which followed a diagonal course across

the lot Held, that such deed presumptively

conveyed the east half in area, and there was no

presumption that the parties intended a division

by a line running equidistant from the east and

west lines, and which would unequally divide

such area, and that evidence to show that the lot

was divided by a fence on such equidistant line,

or that such was the usual mode of dividing lots

of that kind, was inadmissible.—Cogan v. Cook,

22 Minn. 137.

36. Sp. Laws Minn. 1SG3, o. 56, granted to cer

tain persons 10,1)00 acres of swamp lands within

certain limits. One of the grantees conveyed to

plaintiff so much of his share of the grant as

would amount to 800 acres. Held, that plaintiff

was entitled to 800 acres of the share of her

grantor's share of the lands, though the amount

of swamp lands within the designated limits was

less than 10.000 acres.—Goodwin v. Rice, 1 N.

W. 257, 36 Minn. 20.

37. A deed described the land conveyed as "all

the tract or parcel of land" in the county of H.,

etc., "known and described as follows, to- wit:

8ixty acres of the west side of lot number six,

of section ten, and lot number one, and S. W. H

of S. W. of section eleven, " in a certain town

ship and range. The three subdivisions named

formed one body of laud, lotsix lying immediate

ly west of both the other subdivisions. Held,

that the deed should be construed as conveying

00 acres off the west side of the body of land

composed of the three subdivisions named,

whether lot 6 in fact contained more or less than

60 acres, and not as a conveyance of such 00 acres

and also of the two easterly subdivisions.—Love-

Joy v. Gaskill, 14 N. W. 583, 30 Minn. 137.

38. A warranty deed convoyed a parallelogram

of land, describing its length and width by dis

tances in chains and links, and as "containing

five acres;" and reserved from the grant a strip

33 feet in width, on the south side of said tract,

for a public street. The parallelogram thus de

scribed contained just five acres. Held, that the

fee of the strip of 33 feet passed to the grantee.

—Elliot v. Small, 29 N. W. 158, 35 Minn. 396.

39. The owner of a tract of land caused It to

be platted into lots and streets, and laid out a

street on the margin of the tract, wholly on his

own land, and next adjoining unplatted land

belonging to another. Held, that his convey

ances ol lots bounded on such street carried the

fee in the entire street opposite the lots, as it was

not to be presumed that ho intended to retain an

interest in any portion of the street fronting the

lots so conveyed.—In re Ro'ubins, 24 N. W. 350,

84 Minn. 99.

III. Acknowledgment.

Authority to take acknowledgment.

40. Prior to the passage of the act of March 6.

1852, declaring probate courts of the territory of

Minnesota courts of record, the Judges thereof'had

no authority to take the acknowledgment of deeds.

—Baze v. Arper, 6 Minn. 2:20, (Gil. 142.)

41. Act Minn. Feb. 6, 1S.10, providing that ac

knowledgments theretofore made betore any

clerk of either the supreme or district court and

judges of probate, etc., shall have the same ef

fect as if duly made, applies to the clerks, and

not to the judges, and does uot cover acknowledg

ments taken by judges of probate prior to the act

of March 6, 1S52, by which they were empowered

to take acknowledgments.—Baze v. Arper, 6

Minn. 220, (Gil. 143. \

42. A certificate of acknowledgment, styling

the officer taking it as an officer authorized un

der the statute so to do, is prima facie evidence

of his official character.—Baze v. Arper, 6 Minn.

220, (Gil. 142;) Thompson . . Morgan, 6 Minn. 292,

(Gil. 199.) .

Certificate—Form.

43. Certificates of acknowledgments and au

thentication of deeds are to be liberally construed

in support of the conveyance, and such convey

ances not to be defeated tor mere technical objec

tions, and in construing them resort may be had

to the whole deed or instrument to which they

are appended or refer.—Wells v. Atkinson, 24

Minn. 161.

44. Where the statute merely requires nn instru

ment to be acknowledged, without prescribing any

form of certificate, or providing what it shall con

tain, it is sufficient if it fairly appears therefrom

that the person who executed the instrument ap

peared in person before the officer, and acknowl

edged it as his act and deed.—Brunswick-Balke-

Collender Co. v. Brackett, (Minn.) 3ii N. W. 214.
37 Minn. 58.

45. In order to uphold a certificate of acknowl

edgment, resort will be had, if necessary, to the

whole instrument to which it is attached, and

whenever substance is found, obvious clerical er

rors and technical omissions will be disregarded.

—Brunswick-Balke-Collonder Co. v. Brackett, 33

N. W. 214, 37 Jlinn. 58.

40. A deed recited that it was made by "O.,

* * * by my attorney in fact, W. , party of the

first part, " that "said party of tho first part"

granted, etc., and concluded that "said party of the

first part, by his attorney aforesaid, hath hereunto

set his hand and seal," and was signed, "W.,

[Seal, 1 Attorney in Fact for G. " The certificate

of acknowledgment recited that "personally

camo before me, G., by his attorney in fact, W.,

the signer and sealer of the foregoing deed, and

acknowledged the same to be his own free act

and deed." Held, that the effect of the certifi

cate was that W. appeared before the acknowl

edging officer as attorney in fact for G. , and

acknowledged that the deed executed by him as

such attorney was G. 's free act and deed, and

was sufficient.— Williams v. Livingston, 9 N.

W. 31, 28 Minn. 67.

Seal.

47. Official certificates of acknowledgments

need not bo under seal, unless the statute so re

quires.—Baze v. Arper, 6 Minn. 220. (Gil. 142;)

Thompson v. Morgan, 6 Minn. 292, (Gil. 199.)

Defects.

48. A defective certificate of acknowledgment

will not dofeat the operative effect of a deed.—

Tldd v. Rinos, 2 N W. 497, 26 Minn. 201.
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Certificate — Parol evidence to contra-

dioti

49. Under Pub. St Minn. c. 3o. ? 20, providing

that the acknowledgment of a deed may be re

butted, parol evidence is admissible to contradict

the official certificate of acknowledgment of a

deed or mortgage. —Dodge v. Hollinshead, 0

Minn. 25, (Gil. 1 ;) Annan v. Folsom, 6 Minn.

500, (Gil. 847;) Edyerton v. Jones, 10 Minn. 427,

(Gil. ail.)

Acknowledgment taken out of the

state.

50. A clerk's certificate to an acknowledgment

executed in another state, before a justice of the

peace, certified that the justice was, at the date

of acknowledgment, and at the time of such cer

tificate, a justice in and for said county, duly

commissioned, qualified, and authorized by law,

and that full faith and credit were due to his

official acts as such, and that his signature was

genuine. Held, that the certificate was suffi

cient, without showing that the clerk was ac

quainted with the signatureof the justice.—Wells

v. Atkinson, 24 Minn. 161.

IV. Delivery akd Acceptance

Sufficiency of delivery.

51. No particular form is necessary to consti

tute a valid delivery of a deed, so as to pass the

title. Words or acts intending to express the

will to deliver on the part of the grantor, and

assent thereto on the part of the grantee, will be

sufficient—Stevens v. Hatch, 6 Minn. 64, (Gil.

19.)

52. A grantor, to correct a misdescription in a

prior conveyance, executed another deed, and, to

guard agaiust accidents to himself, placed it in

his safe, and notified grantee, who assented

thereto. Held, a good delivery. —Stevens v.

Hatch, 6 Minn. 64, (Gil. 19.)

53. If a deed, after it is signed and acknowledged,

Is so disposed of as to evince clearly the intention

of the parties that it should take effect as a con

veyance, it is sufficient as a delivery.—Conlan v.

Grace, (Minn.) ISO N. W. 880. 86 Minn. 276.

54. The putting by the grantor of papers evi

dencing and transferring to the grantee claims

and securities into the control of the grantee,

with the intent that they should pass to him, and

the grantee's assent thereto, constitute a good

delivery of the papers.—Thompson v. Easton, 16

N. W. 542, 31 Minn. 99.

55. Where the deed for land is delivered to a

person authorized by the purchaser to receive it,

and it is retained by the person receiving it, the

purchaser cannot, in the absence of proof of the

insufficiency of the deed, maintain an action to

recover the price paid on the ground that the

vendor refuses to deliver it.—Miller v. Irish Cath

olic Colonization Ass'n, (Minn.) 31 N. W. 215.

86 Minn. 857.

56. A deed of lands was executed by the
grantor and handed to the grantee for examina

tion simply, and by him returned to have the

wife of the grantor join therein. Held, that

this was not a delivery sufficient to pass title.—

Comer v. Baldwin, 16 Minn. 172, (Gil. 151.)

57. Where a deed executed by the owner of

land and his wif«, but not delivered during his

life time, is procured by tho grantee from the

wife after her husband's death, it passes no ti

tle, whether the delivery was the voluntary act

of the wife or was procured by force or fraud.—

Sauter v. Dollmau, (Minn.) 49 N. W. 258.

46 Minn. 504.

Presumption and proof of delivery.

58. The presumption that a deed was delivered

at its date is only prima facie, and mav be re

butted.—Banning v. Edos, 6 Minn. 402, (Gil. 270.)

59. Where an original deed Is produced and of

fered in evidence at the trial by the grantee, in

the absence of any otherevidence the presumption

is that it was delivered when executed.—Windom

v. Schappel, (Minn.) 88 N. W. 757.

39 Minn. 85.

60. Where a person acquires the right to have

land conveyed to him by obtaining an assignment

of a contract of sale, and, on payment of the

price, a deed is made out in his favor, but deliv

ered to his assignor, the testimony of the assignor

that it was part of the agreement with his as

signee that the deed should be deposited in the

witness' hands until the conditions of the assign

ment should be fulfilled, is admissible in an action

by the assignee against the original vendor for
the repavment of trip pWcp the ground of fail

ure to deliver the deed.—Miller v. Irish Catholic

Colonization Ass'n, 31 N. W. 215, 36 Minn. 357.

61. Action was brought to recover a strip of land

used by a railway company as a part of its right

of way. Defendant claimed under a contract, and

plaintiff under a conveyance from the same gran

tor. The contract was made with an agent for

the company, who was securing the right of way.

The road had been built, and had been in opera

tion, for 20 years, without any interference on the

part of the former owner or his grantee, and the

contract was found in the possession of the de

fendant. Against the presumption of delivery ol

the contract, there was only the evidence of a for

mer officer of the company to the effect that, if

there had ever been a delivery of the contract, and

the proceedings for securing the right of way had

been approved by the company, he would have

known it, but that he had no knowledge of it.

Held, that the preponderance of evidence was in

favor of the delivery of the contract.—Jcnson v.

Chicago, M. & St. P. Ry. Co., (Minn.) 34 N. W. 743.

87 Minn. 383.

Taking effect on delivery.

62. Land had been sold at a sheriff's sale under

a ^ower in a trust deed to one H., and was after

wards conveyed by mesne processes to various

grantees, among whom were defendant and one B.

in order to perfect supposed defects the original

mortgagor executed a curative deed to H. and de

livered it to B., who had it recorded for all the

owners without the knowledge of H. until some

time afterwards, when heexecuted a curaUve deed

to his immediate grantee. Held, that the curative

deed from the mortgagor took effect the date of ita

delivery to B., and a quitclaim deed by the mort
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gngor to a person having knowledge of the lacts,

executed between the time of the delivery of the

deed to B. and its ac«'"ntance bv H.. was of no ef

fect.—Holcombe t. Richards, 35 N. W. 714. 3S

Minn. 38; Yoerg v. Holcombe, 35 N. W. 718,

38 Minn. 46.

08. A deed of conveyance, delivered by the

holder of the legal title to the person equitably en

titled thereto, and retained by the latter, the deed

running to a third person, is not necessarily to be

regarded as having taken effect as a conveyance.

—Newell v. Cochran, (Minn.) 43 N. W. 84.

4t Minn. 874.

Acceptance.
64. A deed, to be sufficient to pass the title to

lands, must be accepted by the grantee, as well

as delivered by the grantor.—Comer v. Baldwin,

16 Minn. 172, (OIL 151.)

Declared In Holcombe v. Richards, ti N. W. 717, 88

X.ua. 44, to be obiter.

V. Recording.

What deeds to be recorded.

65. Tbe provision of Laws Minn. 1858, c. US,

i 1, that "every conveyance, by deed, mortgage,

or otherwise, of real estate within this state,

hereafter made, shall be recorded, " and that

every such conveyance not recorded should be

void as against subsequent attachments or judg

ments, did not become retroactive in its opera

tion by the omission therefrom of the words

"hereafter made," when it was incorporated into

the revision of 1866, (Gen. St. 1866, c. 40, § 21;)

and as, prior to 1858, all conveyances of real es

tate were valid without record as against all per

sons except subsequent purchasers in good faith,

and a Judgment creditor was not a purchaser

within the meaning of the statute then in farce,

the provision making unrecorded deeds void as

against subsequent attachments and judgments

does not apply to conveyances executed before

the passage of the act ol 1858.—Gaston v. Merri-

, 22 N W. 614, 33 Minn. 271.

60 A aeea granting a permanent ngnt oi way

is within the recording statutes, and must be re

corded in order to be notice to subsequent pur

chasers. — Proscott V. Beyer, 26 N. W. 732, 34

Minn. 493.

67. Gen. St. Minn. 1878, c. 11, S 106, declaring

It unlawful for the register of deeds of Ramsey

county to receive for record or to record deeds ol

land situate in the city of St. Paul, which have

not on them the county auditor's statement as to

taxes, as required by said section, and Sp. Laws

Minn. 1874, c. 1, subd. 7, tit. 1, § 73, containing

the same restriction, unless such deeds have in

dorsed thereon the certificate of the treasurer oi

the city of St. Paul provided for therein, as to

local assessments, are constitutional.—State v.

Register of Deeds of Ramsey County, 6N. W. 337,

26 Minn. 521.

Place of record.

68. Laws Minn. 1870, o. 56, re-enacted, Laws

1875, c. 51, S 2, (Gen. St. 1878, c. 49, § 21,) pro

viding that the recording of deeds affecting real

estate situate in any unorganized county in the

countv to which such unorganized county is at-

v.Im.dig.—17

tached for judicial purposes shall have the same

effect as if recorded in the county where the

premises are situated, being in terms retro

spective, a deed of lands in a county merely es

tablished, though not generally organized, was

properly recorded in the countv to which such

unorganized county was attached for judicial

purposes—Smith v. Anderson, 21 N. W. 841, 33

Minn. 25.

69. Where a party has recorded a conveyance in

the county where the land is then situated, a sub

sequent change of county boundaries does not, un

der Gen. St. Minn. 1878, c. 40, § 21, requiring con

veyance of land to be recorded in the county where

the land is situated, impose upon him the duty of

again recording the conveyance in another county

within which the premises may happen to fall by

reason of such change.—Koerper v. St. Paul & N.

P. Ry. Co., (Minn.) 41 N. W. 656.
40 Minn. 132.

Sufficiency of record.

70. The recording of a patent in the general land

office of the United States is not a recording within

the meaning of the Minnesota registry law.—Coles

v. BerryhilL (Minn.) 33 N. W. 213.
87 Minn. 56.

71. The omission to record the notarial seal af

fixed to the certificate of acknowledgment of an

instrument executed and recorded in 1883, if it be

a defect, was cured by GeD. Laws Minn. 1885, c.

266, validating recorded deeds lacking the seal of

a grantor, or that of the officer certifying to the

acknowledgment, or attested by but one witness.

—German-American Bank v. White, (Minn.) 88 N.

W. 361.

88 Minn. 471.

72. A city block owned by two persons jointly

was divided into 10 lots, 5 on the east side num

bered 1 to 5, inclusive, and 5 on the west side

uumbered 6 to 10, inclusive. The plat was re

corded, but the clerk reversed the numbering of

the lots so that lots 1 to 5 were made to appear

on the west, and 6 to 10 on the east, side. After

wards the original plat was withdrawn from the

register's office, and was not thereafter returned.

The block was partitioned between the owners,

and the west half conveyed to H., who subse

quently conveyed the same, designating the lots

as in tbe original plat, and describing them as re

corded in the office of the register of deeds, etc.

Held, that continued possession under such con

veyance was notice of the claims of the occupants,

and that the deed from H. passed the west half

of the block, and that the words "as recorded,"

as contained in the description, were properly

regarded as referring to the original plat, duly

filed for record, and not to the erroneous tran

script therefrom.—Siebert v. Kosser, 24 Minn.

155.

Indorsement or certificate of record.

78. The certificate by the register of deeds on

the back of an instrument filed for record, made

under the provisions of Laws 1870, c. 53, $ 1, is

at most, either with or without the entry after

the record provided for in Gen. St. 1866, c. 8, 5

155, conclusive only as to time of receipt and

record of an instrument recorded.—Thorp v. Mer

rill, 21 Minn. 336.
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74. Query, whether Laws 1870, o. 53, ? 1, pro

viding for the indorsement by the register of

deeds on an instrument of the date when re

ceived, and book and page where recorded, and

that when so indorsed it shall be considered as

recorded, has any application to an instrument

misrecorded.—Thorp v. Merrill, 21 Minn. 336.

Effect of recording.

75. The record of an instrument, so defectively

executed that it is not entitled to be recorded, is

not constructive notice to any one.—Minor v.

Willoughby, 3 Minn. 225, (Gil. 154,) Parret v.

Shaubhut, 5 Minn. 323, (Gil. 258.)

76. The constructive notice given by tne reg

istering of conveyances does not apply to all

papers recorded, but only to those required by

law to be recorded . —Minor v. Willoughby, 8

Minn. 225, (Gil. 154;) Pairetv. Shaubhut, 5 Minn.

823, (Gil. 258.)

77. The record of a deed of real estate appear

ing on its face to have been properly executed and

acknowledged is evidence that the deed was in

fact executed as it purports to have been, notwith

standing the deed, by reason of extrinsic facts, be

void or voidable.—Clague v. Washburn, (Minn.)

44 N. W. 130.

42 Minn. 371.

Effect of failure to record.

78. A deed properly executed, though not re

corded, is good us between the parties and those

not standing in the position of bonaflde purchas

ers.—Greenleaf v. Kdes, 2 Minn. 264, (Gil. 226.)

79. Proof that a deed was duly executed and

delivered is sufficient to pass title to the grantee,

though the deed was never recorded.—Morton v.

Leland, 6 N. W. 878, 27 Minn. 85.

80. An unrecorded deed was, prior to the act

of 1858, good as against a subsequent attachment.

—Baze v. Arper, 6 Minn. 220, (Gil. 142.)

81. An unrecorded deed will take priority

over the subsequent attachment or judgmont of a

creditor levying such attachment or docketing

Bnch judgment, with notice of such deed, though

Act Minn. Aug. 3, 1858, is silent as to the effect

of actual notice of such unrecorded deed on the

rights of subsequent purchasers and creditors.—

Lamborton v. Merchants' Nat. Bank, 24 Minn. 281.

82. C, a Sioux half-breed, and beneficiary under

the treaties and acts of congress setting apart the

half-breed reservation near Lake Pepin, being in

possession of certain lands within the reservation,

quitclaimed, with covenant of further assurance,

etc.. and surrendered possession of same, to de

fendant, who quitclaimed to A., with covenants

of non-claim, to stand seised, and for further as

surance, when he should thereafter acquire title

of the United States. C, thereafter, entered the

land, and then by warranty deed conveyed "all her

right, title, and interest" to defendant, who subse

quently conveyed to plaintiff all "his right, title,

and interest, " etc. Held, that the right of A.

under defendant's covenant for further assurance,

to the benefit of the title so acquired by defendant,

was not affected by the fact that the deed from de

fendant to A., containing said covenant, was not

recorded, as, by defendant's deed to plaintiff of his

"right, title, and interest, " plaintiff took nothing-

legal or equitable, which defendant hud prcviousiy

transferred to A.—Hope v Stoue, 10 Minn. 141,

(Gil. 114.)

83. An unrecorded conveyance Is void as against

a judgment only when the judgment is against the

person in whose name the title to the land appears

of record (prior to the recording of such convey

ance) in the office of the register of deeds of the

county in which the land is situated. Gen. St.

1878, c. 40, i 21.—Coles v. Berryhill, (Minn.) 83 N.

VI. CONSTRUCTION AND EFFECT.

Grantee named.

84. Where no fraud or mistake is alleged, the

grantor in a deed of conveyance cannot aver that

the deed was intended to convey to any one other

than the grantee named therein.—Gray v. Stock

ton, 8 Minn. 529, (Gil. 472.)

Deeds to partnership.

85. A deed of land to a partnership, In the

partnership name, does not pass any lesral title

or estate to the grantee, but the legal title re

mains in the grantor, who becomes a trustee for

the firm.—Tidd v. Rines, 2 N. W. 497, 26 Minn.

201.

Estate conveyed—Life-estate.

86. At the time of the execution of a deed of

land by a husband and wife to their daughter and

prospective son-in-law, the grantees executed back

an instrument providing that the grantors in the

deed were to have the "free use and privilege, that

is to say, being boss "—of the said land during their

natural lives ; that the grantees in the deed should

stay and work the land with the grantors ; and

that, if either of the grantees should die leaving a

child, the latter should have the land after the

death of both parents. Held-, that the instrument

executed by the daughter and son-iu-law conveyed

a life-estate.—Grieber v. Lindenmeier, (Minn.) 48

N. W. 964.

42 Minn. 99.

Easements.

87. The purchaser of a lot according to a re

corded plat thereby acquires a right to, and has

an implied warranty of, every advantage, priv

ilege, and easement which the plat represents,

and can be deprived thereof by no private ar

rangement of the grantors.—Wilder v. City of

St. Paul, 12 Minn. 192, (Gil. 116.)

88. By an Instrument purporting to be a deed

between J. and wife of the first part, and 8.

"and others, who do and may own property along

tho within described alley," of the second part,

the premises conveyed were declared to be

"deeded for alley purposes, and whenever it

ceases to be kept and used for said alley purposes

this title will be null and void." Held that, al

though some parts of the instrument, if consid

ered alone, would indicate a conveyance of the

premises in fee, on the construction of the entire

deed it granted merely an easement of a right of
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way as an alley.—Sanborn v. City of Miuneap-

olis, 29 N. W. 126, 85 Minn. 314.

Exceptions and reservations.

89. The description of the premises in a deed

Of land was, "All that piece or parcel of land

• * * described as follows, to-wit: Being the

north-east quarter of section thirty-two, * * *

except forty acres in the south-east corner of the

nurth-east quarter of said section thirty-two. "

Held, that the title of the grantors to the 40

acres excepted remained in them as if the deed

had not been made. The technical common-law

rules as to the construction of an exception out

of the thing granted, without a limitation or ex

ception in the grunting clause, have never been

adopted or recognized in Minnesota, but have

been systematically disregarded and rejected.—

Babcock v. Latterncr, 15 N. W. 089, 30 Minn.

417.

90. A clause in a deed from a railroad com

pany to plaintiff reserving to the grantor a strip

of land 150 feet wide, and any greater width

where necessary, for right of way, is a simple

reservation, and not sufficient in connection with

allegations of the complaint that the grantor

was the projector of defendant company, largely

instrumental in creating it, owning a large block

of its stock, and operating its only line of road

under a lease for 09 years, to warrant defend

ant in taking possession of a strip of plaintiff's

land, and building its railway thereon.—Carlson

v. Duluth Short Line Ky. Co., 37 N. W. 341, 3S

Minn. 305.
m»tinu'Ui»h8d hi Heuderly v. Johnson, 41 N. W. 52*. 42

Mian. 446.

91. "While a reservation in a deed in favor of the

grantor is to be construed more strictly than a

grant, yet such a reservation will include the use

of such means as are indispensably necessary to

the exercise of the right reserved.—St. Anthony

Falls Water-Power Co. v. City of Minneapolis,

(Minn.) 43 N. W. 56.

41 Minn. 270.

Conditions.
92. An agreement tinder seal provided that

"in consideration of the benefits and profits aris

ing from the erection of a steam saw mill" on

certain lands defendant should, "so soon as the

building for said mill shall be commenced, and

a portion of the machinery on the ground," con

vey said lands to plaintiff. Held, that this was

an independent covenant, and, the preliminary

conditions having been complied with in good

faith, and deed made, the court would not subse

quently cancel such deed because the party failed

to complete such mill and afterwards removed

the machinery.—Hone v. Woodruff, 1 Minn. 418,

(Gil. 803;) Hertzell v. Woodruff, Id.

93. A conveyanco of land to a religious cor

poration contaiued, following the description,

the words "lor the purpose of erecting a church

thereon only. " Held, that these words did not

create a condition subsequeut. — Farnham v.

Thompson, 26 N. W. 9, 34 Minn. 330.

94. Where land Is conveyed to W., the presi

dent of a railroad company, with an agreement

back that he bold the land in trust for the com

pany, and would reconvey to the grantor if it was

not used by the company within three years for

terminal purposes, the fee to the land vested on

delivery of the deed in W., in trust, subject to di

vestiture should there be a failure to comply with

the condition specified, which was a condition

subsequent, not precedent.—Chute v. Washburn,

tMinn.) 46 N. W. 555.

44 Minn. 312.

95. Land was conveyed to a railroad company

to be used for terminal purposes, it being agreed

that it should be reconveyed if not so used within

three years. Within that time the company built

a track thereon and a small shop. Held, in a suit

for reconveyance for failure to comply with its

agreement, the company could show that after the

three years it had built round-houses, shops, and

other terminal facilities thereon.—Chute v. Wash

burn, (Minn.) 46 N. W. 555.
44 Minn. 312.

96. Id case of a conveyance of land in fee, on

the express condition that intoxicating liquor

shall not be there sold as a beverage, the condition

is a valid condition subsequent, and, in theabsence

of an affirmative showing that the grantor had no

special interest in its observance, cannot be held

void, on the ground that it is "merely nominal, "

within the meaning of Gen. St. 1878, c. 45, S 40, de

claring that, "when any conditions annexed to a

grant or conveyance of land are merely nominal,

and evince no intention of actual or substantial ben

efit to the party to whom or in whose benefit they

are to be performed, they may be wholly disre

garded, and a failure to perform the same shall in

no case operate as a forfeiture of the lands con

veyed subject thereto. "—Sioux City & St. P. R.

Co. v. Singer, (Minn.) 51 N. W. 905; Same v. Da

vis, Id. 907.

Quitclaim deed.

97. An ordinary deed of quitclaim conveys no

greater rights than the grantor actually has at

the time of its execution, and a person who re

lies upon a mere quitclaim of the interest which

a party may have in property does so at his peril,

and must look to it that there is an interest to

convev. —Martin v. Brown, 4 Minn. 2b'2, (Gil.

201;) Hope v. Stone, 10 Minn. 141, (Gil. 114;)

Everest v. Ferris, 16 Minn. 26, (Gil. 14:) Gesner

v. Burdell, 18 Minn. 497, (Gil. 444;) Marshall v.

Roberts, 18 Minn. 405, (Gil. 365;) Jobnsou v.

Robiuson, 20 Minn. 189, (Gil. 169.)

93. A quitclaim deed given for a valuable con-

iideration, executod by an attorney, and ineffect

ual as a conveyance of the legal title because the

power was not under seal, may be upheld in

chancery as evidence of a contract to sell.—Groff

v. Ramsey, 19 Minn. 44, (Gil. 24.)

99. Plaintiff executed to defendant a derd,

void for uncertainty in the description, but in

tended to convey certain lands to bo used lor

county buildings, defendant to hold them so long

as they should be used for the seat of justice;

but, if the county-seat should be removed, the

lands to revert to plaintiff. Afterwards, plain

tiff quitclaimed the lands by proper description,

together with all reversion or remainder of plain

tiff therein, to defendant. Held, that the sec

ond deed, admitting the receipt of a valuable

consideration, should not bo regarded as merely

confirmatory of the first, but ks intended to
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vest the feo-simplc in defendant, and that no re

sulting trust could arise on it in favor of plain

tiff.— McKusick v. County Com'rs Washington

County, 16 Minn. 151, (Gil. 135.)

100. Under Gen. St. Minn. 1878, e. 40, § 21, a quit

claim deed, if placed upon record, stands on the

same footing as other conveyances, and a bonafide

grantee therein is entitled to the same preference

over prior unrecorded deeds.—Strong v. Lynn,

(Minn.) 87 N. W. 448.

38 Minn. 315.

101. A recorded quitclaim deed does not give

the grantee any rights as against a prior unrecord

ed quitclaim deed by the same grantor to an

other.—Marshall v. Koberts, 18 Minn. 405, (Gil.

865.)

Distinguished In Cogan v. Cook. 22 Minn. 143.

V1L Peoop of Deeds.

Proof of execution.

102. A deed, the execution of which by plaintiff

was denied by her, purported to have been exe

cuted by her and her husband, and to have been

acknowledged in the manner prescribed by law,

and it had been on record more than 20 years ;

and the fact of its execution was sustained also

by the evidence of the subscribing witnesses,

although they did not recollect the fact itself,

and by evidence of a circumstantial nature.

Held, that this was sufficient to sustain a rinding

of the authenticity of the deed.—Morrison v.

Porter, 29 N. W. 54, 35 Minn. 425.

103. In an action involving the title to real prop

erty, a deed not made by the defendant, and not

executed and acknowledged in the manner pre

scribed by the statutes of this state, is inadmis

sible in evidence without proof of its execution

aliunde.—Lydiard v. Chute, (Minn.) 47 N. W. 967.

45 Minn. 277.

104. The name of a grantor In a deed having

been subscribed by another person, and the is

sue being, did the grantor direct such person to

subscribe his name? and the evidence on the

point being in direct conflict, it is proper to show

that, within a short time before, the grantor di

rected the deed to be prepared and intended to

execute it.—Woodcock v. Woodcock, 30 N. W.

894,* 36 Minn. 217.

VIII. Lost Deeds.

Proof of execution and contents. •

105. The proof of a lost deed should show that it

was properly executed, and the evidence of its

contents should be clear and certain.—Wakefield

v. Day, (Minn.) 43 N. W. 71.

41 Minn. 344.

106. To show that the description of the prem

ises contained in a lost deed was incorrectly tran

scribed in the record of the deed by the register,

the description contained in the entry of the deed

in the reception book kept by the register, as re

quired by statute, is competent, in connection

with the fact that the grantor owned the prop

erty described in the reception book, but did not

own that described in the record of the deed.—

Gaston v. Merriam, 22 N. W. 614, 33 Minn. 271.

107. To prove a conveyance of land by one

Charles Y. Rogers, the record of a deed was of

fered in evidence, in which Charles Y. Rogers

was named as grantor, and the certificate of ac

knowledgment showed that ho acknowledged its

execution, but the signature of the grantor as re

corded was Charles P. Roggers. There was also

evidence that for many years subsequent to the

date of the execution of such deed Rogers did not as

sert any claim to the land, flfeld.thattheevidence

was sufficient to lustify the conclusion that he ex

ecuted that deed, notwithstanding his testimony

to the contrary.—Rogers v. Mauley, (Minn.) 49 N.

W. 194.

46 Minn. 403.

De Facto.

Corporation, see Corporations, 28-80; Quo War

ranto, 6.

Court, see Courts, 1.

Judge, see Judge, 6-8; Prohibition, 9.

Officers, see Elections and Voters, 16; Religious

Societies, 9.

Defamation.

See Libel and Slander.

Default.

In action for foreclosure, see Mortgages, 336, 357.

payment of mortgage, see Mortgages, 163-166.

Judgments by, see Appeal and Error, 30-83, 218-

218; Judgment, 17-57; Taxation. 145, 146.

Opening, see Appeal and Error, 267, 474-481.

Defeasance.

See Chattel Mortgages; Mortgages; Sale, 203.

Defenses.

See Abatement and Reirtval; Accord and Satis

faction; Compromise; Counterclaim and Set

off; Equity; Estoppel; Frauds, Statute of;

Limitation of Actions; Payment; Pleading;

Release and Dtsdutrgc.

Deficiency.

On foreclosure, see Mortgages, 302-304, 871.

Delivery.

Of deed, see Deed, 51-64; Escrow.

goods by carrier, see Carriers, 9-14.

sold, see Frauds, Statute of, 44-46; Sale,

34-48, 172-1S9.

taken in replevin, see Replevin, 22, 28.

instrument executed on Sunday, see Sunday,

5, 6.

mortgage, see Mortuaries, 29.

policy, see Insurance, 4-7.

promissory note, see Negotiable Instruments,

9, 10.
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Demand.

Before action, see Conversion of Personal Prop

erty, 14, 15; Deceit, 81; Ejectment, 4; Limita

tion of Actions, 42, 43; Mandamus, 80, 31; JMon-

ey Received, 14, 15; Partnersliip, 62; Payment,

34; Replevin, 13-16, 53-55; Sheriffs and Con

stables, 22-25.

Interest after demand, see Interest of Money, 3.

Of copy of account, see Practicein Civil Cases, 59.

deed from vendor, see Specific Performance,

65-70.

issue of municipal bonds in aid of railroads, see

Railroad Companies, 77.

Jury trial, see Jury, 41,42.

money collected by justice of the peace, see Jus

tices of the Peace, 35.

new trial, see Nirw Trial, 99-104.

payment of note, see Negotiable Instruments,

122-128.

performance of contract, see Contractu, 103-106.

possession of demised premises, see Landlord

and Tenant. 82, 83.

On warehouseman, see Warehousemen, 4, 18, 19.

Demurrer.

See Criminal Law, 24 ; Pleading, 118-158.

Dentists.

See Physicians and Surgeons, 6-8.

Departure.

In pleading, see Pleading, 109-112.

Deposit.

In bank, see Banks and Banking, 1-A.

Of title deeds, see Mortgages, 2.

Payment by depositing money, see Payment, 12-14.

Depositaries.

Of county funds, see Counties, 48-50.

DEPOSITION.

Continuance to procure, see Continuance, 5.

Taxation of costs, see Costs, 27, 28.

Use on second trial, see Appeal and Error, 92.

When authorized—Testimony of party.

1. Under the provision (Gen. St. Minn. 1866,

O. 73, §32) for taking testimony of a witness

without the state by commission, the testimony

of a witness who is a party to the suit may bu

taken.—CI.\fl in v. Lawler, 1 Minn. 297, (Gil. 231;)

Tyson v. Kiim\ 3 Minn. 287, (Gil. 197;) Hart v.

Eastman, 7 Minn. 74, (Gil. 50.)

2. A stipulation for a commission to take dep

ositions reserved the right to object to tho ad

missibility of the interrogatories and testimony

with the same effect as if the same were deliv

ered orally in court upon the trial. Held, that an

objection that a witness in the commission was

a party to the action was not available.—Tyson

v. Kane, 8 Minn. 287, (Gil. 197.)

Notice of taking.

8. In a notice of the taking of a deposition the

first name of one of the witnesses was incorrectly

stated. Held, that this was no ground for ex

eluding the deposition, the adverse party having

appeared at the taking of it, and cross-examined

the witness; as Gen. St. Minn. 1878, c. 73, 8 39,

provides that "no informality, error, or defect

in any proceeding under this statute shall be

sufficient ground for excluding the deposition, "

unless it shall be made to appear that the party

making objection was thereby precluded from ap

pearing and cross-examining the witness.—Wal-

dron v. City of St. Paul, 22 N. W. 4, 33 Minn. 87.

4. " Russell & Higbee " appeared in an action as

plaintiff's attorneys, and signed the summons and

the complaint. The complaint was verified by

"Robert D. RusseUt" as one of the attorneys for

plaintiff, thus showing upon its face that he was

one of the firm of "Russell & Higbee. " The notice

of taking depositions in the action was signed,

"Robert D. Russell, Attorney for the Plaintiff."

Held, under Gen. St. Minn. 1878, c. 73, 8 39, con

cerning objections to depositions, that, although

irregular, the fact that the notice was signed by

one of plaintiff's attorneys individually, instead of

the firm, was no ground for excluding the depo

sition.—Osgood v. Sutherland, (Minn.) 81 N. vV.

211.

86 Minn. 243.

Execution of commission—Examination

of witness.

5. Neither party has a right to have any one

present for him, unless by consent, at the execu

tion of a commission to take testimony in another

state. If the return to the commission shows

that a person was present at its execution on be

half of one of the parties, the deposition should

be excluded on tho objection of the other party.

—Walker v. Barron, 4 Minn. 253, (Gil. 178.)

6. Where, in a commission to taEe testimony,

an interrogatory is to be put if a previous ques

tion is answered in a particular way, and that

question is not answered in the manner indicated

by the terms of the interrogatory, such interrog

atory should not be put, or, if put, the answer

thereto should not be admitted. —Sclden v. Bank

of Commerce 3 Minn. 166. (Gil. 10S.)

7. The exclusion, for a sufficient reason, of an

Interrogatory, or the withdrawal without objec

tion of an interrogatory and answer, waich are

clearly incompetent and irresponsive, is not

ground, as a general rule, for the exclusion of

the entire deposition.—Lowry v. Harris, 12 Minn.

255, (Gil. 166.)

8. Interrogatories in a deposition must be fully

and fairly answered, without suppression of facts

material to the case. But, if such answers are as

full and minute as a fair and rational interpreta

tion of the interrogatories call for, they will be

sufficient —McMahon v. Davidson, 12 Minn. 357,

(Gil. 232.)
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9. An interrogatory in the deposition of an

expert embraced two preliminary questions, to

Bbow him qualified to testify As to the first

branch it was full, but as to the second defective.

There was no evidence of evasion, or unwilling

ness to answer fully, and no steps taken before

trial to correct the deposition, and it was appar

ent that no practical injury could have resulted

to the objecting party by reason of its defects.

Held, that the deposition should not be excluded.

—St. Anthony Falls Water-Power Co. v. East

man, 20 Minn. 377, (Gil. 249.)

Signing by witnesses.

10. Where depositions are taken on notice under

Gen. St. Minn. c. 73, § 37, and the parties take part

in the examination of witnesses, and there is no

suggestion that the depositions are not full and

complete, and returned in the same condition in

which they were taken, the omission of the wit

nesses to sign each separate sheet may be treated as

an irregularity merely ; and the decision of the trial

judge, who had an opportunity to inspect the orig

inal record, refusing to suppress the deposition,

will not ordinarily be disturbed.—Smith v. Grone-

weg, (Minu.) 41 N. W. 939.

40 Minn. 178.

Return and certificate of officer.

11. A return to a commission for taking tes

timony, written upon the second leaf thereof,

instead of being actually indorsed thereon, is a

sufficient compliance with the rules relating

thereto.—Tyson v. Kane, 3 Minn. 287, (Gil. 197.)

13. A certificate appended to the deposition of

each witness, as follows: "I hereby certify that

the above deposition of [naming the witness]

was subscribed and sworn before me this fifteenth

day of April, 1857;" and signed by the commis

sioned—is a sufficient compliance with the rulo

requiring the time and place of taking the depo

sition to bo indorsed on the commission, and also

sufficient dating of the certificate appended to

the deposition of such witness.—Tyson v. Kane,

8 Minn. 287, (Gil. 197.)

Distinguished In Cooper v. Stlnson, S Minn. 208, (Gil.
lea.)

13. A commissioner's certificate, annexed to a

deposition, stating the time and place of executing

the commission, was not a sufficient compliance

with the former rule of court, requiring him to

"indorse on the commission" such time or times

and place, and the deposition cannot be read in

evidence.—Beatty v. Ambs, 11 Minn. 331, (Gil.

234.)

14. Under rule 13 of the district court, provid

ing that, should any commissioner appointed to

take testimony fail to attend for that purpose

after notification, the other commissioners may

proceed to execute the same, the return to a com

mission issued to several persons must show that

all were present, or notified of the time and

place of executing it—Mair v. January, 4 Minn.

239, (Gil. 109 )

15. A certificate by a commissioner appointed

to take testimony, that previous to being exam

ined the witness was sworn to testify the

truth, sufficiently complies with rule 13 of the

district court, requiring a commissioner to certi

fy at the bottom of each deposition that It was

sworn to before him.—Cooper v. Stinson, 5 Minn.

201, (Gil. 160.)

16. And a certificate stating, "the said witness

having been duly sworn, as before mentioned. "

the commissioner having stated in a certificate

preceding the depositions that the witnesses were

sworn by him, substantially complies with the

requirements of the rule.—Cooper v. Stinson, 5

Minn. 301, (Gil. 160.)

Dlstlngntehlng Tyson v. Kane, 8 Minn. W7, (Gil. 197.)

17. Two stipulations for taking the depositions

of certain witnesses, some witnesses being named

in one that were not named in the other, but oth

erwise exactly alike, were entered into, in which

the parties waived "any and all notices and pre

requisite forms required by law or rule of court

for the taking of depositions. " They were all

taken by the same officer, and with the interroga

tories and cross-interrogatories attached, and re

turned together, with a single certificate. Held,

it appearing from the certificate that they were

all taken pursuant to the stipulations, and upon

the interrogatories and cross-interrogatories at

tached, and otherwise in substantial compliance

with the stipulations, that a single certificate was

sufficient—Day v. Raguet, 14 Minn. 373, (Gil. 303.)

IS. Tne notary's certincate attachea to a dep

osition being made by Gen. St. Minn. 1878, o.

73, § 87, prima facie evidence of the truth of

the statement therein contained that he was au

thorized to administer an oath then and there,

this evidence is not overcome by the mere fact

that the deposition was taken upon territory used

for a soldiers' home, belonging to the United

States government.—Tancre v. Pullman, (Tancre

v. Reynolds,) 29 N. W. 171, 35 Minn. 476.

19. The notary who took the deposition attached

to it a jurat and also a certificate. The latter was

immediately below the former, and on the same

sheet of paper. No jurat was necessary under

Gen. St. Minn. 1878, c. 73, § 37, prescribing the

method of authenticating 'depositions. It mado

no reference to a seal. The language of the cer

tificate showed that it was designed to be under

seal. Only one seal was attached to the paper,

and that was on the right-hand margin, immedi

ately above the certificate and below the jurat.

Held, upon this state of facts, that the seal will bo

considered attached to the certificate.—Osgood v.

Sutherland, (Minn.) 31 N. W. 211.

36 Minn. 243.

Distinguishing De Graw T. King. 9 N. W. 636, 28 Minn.
118.

20. Gen. St. 1878, o. 73, 8 86, authorizes the dep

osition of a person in another state to be taken be

fore any officer authorized to administer an oath.

Section 37 provides that the officer shall annex to

the deposition a certificate "under his hand and

official seal, " if he have one, statiug what office lie

held when the deposition was taken, that he was

authorized to administer oaths, and as to the giv

ing of notice, etc. Section 39 declares that "no

informality, error, or defect in any proceeding un

der this statute shall be sufficient ground for ex

cluding the deposition, unless the party making

objection thereto shall make it appear to the satis

faction of the court" that the officer was not au

thorized to administer an oath, or that such purl y
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was by such informality, etc., precluded from ap- ]

pearing, etc Held, that the omission of the of

ficial seal to the certificate of authentication of a

deposition taken before a notary public in another

state is an informality merely, under section 39,

and not alone sufficient to warrant the rejection

of the deposition od the trial.—Rachac v. Spencer,

(Minn.) 51 N. W. 920.

Distiwrainhiiiff De (Jraw v. Kin*, 9 N. W. R36, 28 Minn.
US; Colmaii v. Uoodnow, 29 N. W. 338, 86 Minn. 11.

Use in evidence, generally.

21. Upon the trial of an indictment, depositions

of witnesses for defendant are not competent un

less foundation is first laid by showing that they

nre out of the state, or beyond the jurisdiction, or

that due diligence has been used to secure their

personal attendance.—State v. Gut, 13 Miun. 341,

(GiL 315.)

22. The deposition of a witness since deceased

may be read in evidence, though after it was

taken, and on the former trial, such witness was

personally present and orally examined in open

court. The death of such witness is "sufficient

cause then existing for using such deposition, "

under Gen. St. Minn. I860, c. 73. J 27.—Lamber-

ton 7. Windom, Is Minn. 500, (Gil. 455.)

23. Where the Interrogatories and answers In

chief in a deposition are read in evidence by the

party taking it, he may also read the cross-inter

rogatories and answers, if the other party refuses

to do so.—Lowry v. Harris, 12 Miun. 255, (Gil.

106.)

24. Dnder Gen. St. Minn. 1878, o. 73, S 34, with

reference to the taking of depositions out of the

state, which provides that, when taken pursuant

to stipulation of parties, "they may be used upon

the trial with like force and effect, in all re

spects, as if taken upon" commission and writ

ten interrogatories, and that they "may be read

in evidence at the trial of the action or proceed

ings, " a deposition so taken at the instance of

one party, but not used by him, may be intro

duced by the other party at his option.—In re

Smith, (Petition of the Capital Bank of St. Paul,)

26 N. W. 234, 34 Minn. 4367

25. Depositions were taken under a stipulation

between parties providing for the taking of them

"to be introduced in evidence, "on the hearing

on a certain order, on behalf of one of the par

ties. Held, that this did not have the effect of

confining the use of them to such partj, or of cut

ting off the adverse party from any right which

be might have to use them, irrespective of the

stipulation.—In re Smith, (Petition of the Capital

Hank of St. Paul,) 20 N. W. 234, 34 Minn. 436.

26. H. and B. intervened, each by a separate

pleading, claiming for himself tne property which

was the subject of the action, but tendering the

same issue as to the facts which constituted plain

tiff's alleged cause of action. Held, that a deposi

tion taken on the application of H., and upon inter

rogatories propounded by him, and cross-interrog

atories propounded by plaintiff, bearing exclusive

ly upon such issue, was admissible as evidence in

favor of B. as well as H.—Lougee v. Bray, (Minn.)

14 N. W. 194.

42 Minn. 323.

27. The party putting Interrogatories or cross-

interrogatories for the deposition of a witness pur

suant to stipulation may decline to read any of

them and the answers, but, if he do, the other

party may read tliem. — Byers v. Orensstein,

(Minn.) 44 N. W. 129.

42 Minn. 386.

28. Under Rev. St. Minn. c. 95, 5 21, which

provides that depositions taken for use upon the

trial of a cause may be used upon a subsequent

trial of the same cause, an order of the court

allowing them to be so used is unnecessary.—

Chouteau v. Parker, 2 Minn. 118, (Gil. 95.)

Objections.

29. Where testimony taken under a commission

is offered, part of which is admissible and part ob

jectionable, an objection must be confined to the

inadmissible portion; otherwise it should be over

ruled.—Day v. Raguet, 14 Minn. 273, (Gil. 203.)

80. When a party uses a deposition taken, but

not used, by his opponent, he makes it his own,

and his opponent hus the same right of objection

to the interrogatories and answers, as respects

matterof substance, as if thodeposition had been

taken by the party offering it in evidence; and

he is not precluded from so objecting by the fact

that the interrogatories objected to were pro

pounded by himself.—In re Smith. (Petition of

the Capital Bank of 8t. Paul,) 26 N. W. 234, 34

Minn. 436.

Time of making objections.

81. Where a commission was returned March

16th, and the trial occurred at the following

April term, an objection to it upon the ground

of the presence of u person representing plaintiff

at its taking can be properly made at the trial.—

Walker v. Barron, 4 Minn. 253, (Gil. 178.)

32. Where tha time elapsing between notice

of the filing of a deposition and the trial is loss

than 10 days, so that the adverse party has not

the full time allowed by Gen. St. Minn. 1878, c.

73, § 39, within which to move to suppress the

deposition, he may make at the trial all the ob

jections which he could have made upon such a

motion.— Taucre v. Pullman, (Tancre v. Rey

nolds,) 29 N. W. 171, 35 Minn. 476.

33. Under Gen. St. Minn. 1878, c. 73, « 39, con

cerning objections to depositions, the effect of a

failure to give notice of the return of a deposition

is, not to render it inadmissible, but simply to leave

the adverse party at liberty to mako at the trial

all objections to its introduction which he could

have made upon amotion to suppress; following

Tancre v. Pullman. 29 N. W. 171.—Osgood v. Suth

erland, (Minn.) 81 N. W. 211.

36 Minn. 243.

84. Notice to defendant of taking depositions

without the state, given under Gen. St. Minn.

1878. c. 78, 5 36, statea that the depositions of "T.

C, and others, " would be taken. Defendant ap

peared and participated without objection in tak

ing the depositions of T. C, and two others. No

tice of the return of these depositions was served

on defendant when they were returned and filed in

the district. Ho made no motion to suppress them,

but, on the trial, objected to the reception of the
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depositions of the two witnesses not named in the

notice. Held, that the objection was too late.—

Thompson v. St. Paul City Ry. Co., (Minn.) 47 N.

W. 259.

45 Minn. 13.

Deputies.

Bee Counties, 46, 47: Sheriffs and Constables,

61-65.

DESCENT AND DISTRIBUTION.

See, also, Executors and Administrators.

Action for distributive share, see Action, 2.

Election by devisees and legatees, see Wills, 61-06.

Eights of surviving wife — Real prop

erty.

1. Under Rev. St. Minn. 1851, c. 50, % 1, (Comp.

St. 1858, c. 37, § 1,) if a person died intestate, seised

of lands, leaving surviving him a widow, brothers

and sisters, and a mother, but no issue or father,

the widow took a life-estate, under subdivision 2,

and the remainder of the estate desceuded, under

subdivision 3, in equal shares to the brothers, sis

ters, and mother, and the remainder, after the wid

ow's life-estate, descended as if no widow had sur

vived.—Lindley v. Groff, (Minn.) 44 N. W. 196.

42 Minn. 846.

2. While the Minnesota act of March 9, 1875, abol

ishing dower, was in force, it was not necessary

for a married woman to join in her husband's

mortgage of lands other than the homestead.

The interest of the surviving wife in such lands

upon his decease was subject to the incumbrance,

and her statutory rights, under the act of 1876, c

37, entitling a wife to one-third interest in the

lands of her deceased husband, were subject to be

defeated by the foreclosure of such mortgage.—

Roach v. Dion, (Minn.) 40 N. W. 512.

89 Minn. 449.

Personal property.

3. Where a husband disposes of all his prop

erty by will, his widow is not entitled, in any

event, to any allowance or distributive share un

der the statute out of his personal propertv.—

Rausch v. Rausch, 28 N. \V. 920, 35 Minn. 291.

Election and renunciation.

4. Laws Minn. 1875, c. 40, abolishing dower and

providing estates of inheritance in lieu thereof,

by repealing the provision of Gen. St. 1806, c. 48,

§ 18, which required a surviving wife to elect

between a devise of lands or other provisions

made for her by the will of her husband and her

doner in his lands, left in force the coinmon-

law rule, by which the widow is entitled to take

both her dower and a devise or bequest to her,

unless it plainly appears from the will not to

have been so intended. —In re Uotzian, 24 N. W.

920, 34 Minn. 159.

5. By a will the testator devised and be

queathed to his wife, after payment of his debts,

their homestead, and all the personal property in

and about it. He then disposed of the residue, "aft

er paying debts and providing for said bequest, by

giving one undivided third of all the residue of

his "estate and property" to his wife, "free and

clear of all claims, liens, or incumbrances," and

the remaining two-thirdsof his "estate and prop

erty" to others. Held, that it was manifest from

the will that testator had in mind the disposition of

his entire estate, and that he did not intend tho

provisions of the will in favor of his wife, which

included and exceeded in value the share of his

estate to which she would have been entitled by

statute, to be in addition to such share, and that

the widow should bo required to elect between

such distribut ive share and the provisions of the

will.—la re Gotzian, 24 N. W. 920, 34 Minn. 159.

6. Tho acceptance by a widow of the provisions

made for her in her husband's will constitutes a

bar to her claim of "dower" in lands conveyed by

him, during coverture, by deed of warranty, in

which the wife did not join; such claim of dower

being inconsistent with the provisions of the will.

-Fairchild v. Marshall, (Minn.^ 43 N. V. 503.

42 Minn. 14.

7. Unless the contrary appears from the will,

the presumption is that a devise to a wife is in

tended as a bounty, and not as a purchase or in

lieu of statutory provisions in the nature of dower.

—McGowen v. Baldwin, (Minn.) 49 N. W. 251.

46 Minn. 477.

Proceedings for distribution—Notice.

8. A decree assigning tho residue of an estate,

under Gen. St. Minn. c. 56, 5 4, made Without

the notice required by section 8 of tho samechap-

ter, is void for want of Jurisdiction; and where

such decree is set up, in an action on an admin

istrator's bond, the want of such notice may bo

averred in the answer as a defense.—Wood v.

Myrick, 10 Minn. 494, (Gil. 447.)

9. Under Gen. St. Minn. 1878, c. 56, J 8, which

provides that partition and distribution of the es

tate of a decedent may be ordered on notice to "all
persons interested, « • * either personally or

by publication, as the probate court shall direct, "

notice of the hearing of a petition for a decree as

signing an estate to the persons entitled thereto,

which is properly entitled in the matter of the es

tate of the decedent, and refers to the petition, and

directs that, "notice thereof be given to all persons

interested. " is sufficient without a further desig

nation of the persons interested by name or other

wise.—Greenwood v. Murray, 9 N. W. 629, 28 Minn.

120.

10. An order for the publication of notice of an

application to the probate court for a decree as

signing tho estate of a decedent to the persons en

titled to the same, made under Gen. St. Minn. 18i8,

c. 56, S 8, which declares that notice of such

application shall be given "either personally or by

publication, as the probate court shall direct,"

provided that "notice thereof be given to all per

sons interested by publishing a copy of this order

for three successive weeks" in a certain news

paper. Held, that a publication once a week, at

intervals of a week, during three successive weeks,

was sufficient.—Greenwood v. Murray, U N. W.

629, 28 Minn. 120.

Decree.

11. A decree of the probate court, under Gen.

St. Minn. 1806, c. 50, $ 4, authorizing the dis
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tribution of the estate of a decedent, cannot be

attacked collaterally; and a defense setting up

error therein, and conceding the Jurisdiction of

the court, will be demurrable.—Wood v. Myrick,

16 Minn. 494, (Gil. 447.)

12. A probate court, on making a final decree

assigning the real estate of a decedent upon ad

ministration thereof, may determine to whom

the estate passed on the death of tne decedent,

and in what proportions, or what part, passed to

each heir or devisee, and to what extent such

proportion or part has been affected by adminis

tration: but it cannot determine claims made by

third persons against land passing to an heir or

devisee, based on alleged acts of such heir or

devisee, and not on the law of descent nor the

effect of the will.—Farnham v. Thompson, 26

N. W. 9, 34 Minn. 330.

Liability of heirs and distributees for

debts.

13. Gen. St. Minn. 1866, c. 53, relating to the

payment of debts and legacies of deceased per

sons, and chapter 77, relating to actions by or

against personal representatives and heirs, are

to be read together as one body of law. pertain

ing to the same subject-matter.—Bryant v. Liv-

ermore, 20 Minn. 313, (Gil. 271.)

14. An action does not He In the district court

against the heirs of a deceased debtor because

the personal assets are insufficient to discharge

the debt, where it does not appear that the cred

itor was unable to collect his debt from the per

sonal representatives of the deceased, or from

his next of kin or legatees, after due proceed

ings before the probate court. —Bryant v. Liver-

more. 20 Minn. 313, (Gil. 271.)

15. Gen. St. MinD. 1800, e. 77, H 13, 14, pro

vide that heirs are liable to an action by a cred

itor of their ancestor to recover his debt, but

only where "it appears that the personal assets

or the deceased were not sufficient to discharge

it, or that after due proceedings before the pro

bate court the creditor Is unable to collect the

debt from the personal representatives of the de

ceased, or from his next of kin or legatee. "

Held, that the creditors' right of action is sub

ject to the further limitation of the provision of

Chapter 53, $ 14, that every person whose claim

is a proper one to be presented to the commis

sioners, and who shall not have exhibited it to

them, as in that chapter prescribed, shall be

forever barred from recovering the demand in any

action whatever; and also of chapter 77, § 16,

providing that no action is to be maintained

against heirs, etc., unless brought within one

year after the debt is established.—Bryant v.

Livermore, 20 Minn. 313, (Gil. 271.)

16. The provision of Gen. St. Minn. 1878, c. 46,

$ 3, that the undivided third to which the surviv

ing wife is entitled of all the land of which her

husband died seised, or which he disposed of with

out her written consent, shall be subject to the

payment of such of his debts as are not paid out of

the personal estate, applies only to lands of which

he died seised, and her interest in land conveyed

by him in his life-time, without her joining him, is

not subject to the payment of his debts.—Goodwin

T. Kumm, (Minn.) 45 N. W. 853.

43 Minn. 403.

17. A testator devised all his property, real

and personal, to his wife, after payment of his

aebts. By the proviso at the end of Gen. St.

Minn. ls?8, c. 46, § 3, in force at the time of his

death, the real estate which he left ceased to be

liable to bo sold for the payment of debts against

his estate after the lapse of three years from his

death. Held, that the repeal of the proviso, by

Laws 1885, c. 19, after claims against his estate

had become barred, did uot revive the right of

sale as to such a claim.—Gates 7. Shugrue, 29 N.

W. 57, 85 Minn. 392.

18. A will disposed of the testator's property

In these words: "I leave to my wife, E., my en

tire estate, both personal and real estate, after

my lawful debts are paid within a reasonable

time. " Held, that the form of the devise did not

impose a charge upon the real estate different

from its liability to sale for payment of debts in

due course of administration within three years

from the death of the testator, in accordance with

the proviso at the end of Gen. St. Minn. 1878, c.

46, § 3, which was in force at the time of testa

tor's death.—Gates v. Shugrue, 29 N. W. 57, 85

Minn. 392.

19. Under Prob. Code Minn. 1889, § 104, re

quiring all claims against an estate to be pre

sented to the probate court within the time lim

ited by the order therefor, or be barred, a cred

itor of an estate, who fails to present his claim

for allowance in the course of probate proceed

ings, is barred of his right to recover against

the heir, under Gen. St. Minn. 1878, c. 77, 8 13;

and such bar is not affected by Prob. Code, 8

107, providing that no claim against a decedent

shall be a charge on his estate unless presented

to the probate court within live years after de

cedent's death, but that such provision shall not

be construed as affecting the right of a creditor

to recover from the next of kin, legatee, or devi

see, to the extent of assets received.—Hill r.

Nichols, (Minn.) 50 N. W. 367.
47 Minn. 3S2.

Description.

Of goods sold, see Sale, 11, 12.

land in contract of sale, etc., see Frauds, Stat

ute of, 60-112; Specific Performance, 15-22;

Vender and Purchaser, 11-19.

in deed, see Deed, 15-39.

in delinquent tax list, see Taxation, 124-

133.

in lease, see Landlord and Tenant, 15, 16.

in mortgage, see Mortgages, 81.

in notice of foreclosure, see Mortgages,

214, 215.

in notice of sale for taxes, see Taxation,

160, 181.

in tax deed, see Taxation, 255, 256.

in tax judgment, see Taxation, 147-150.

property in assessment roll, see Taxation, 51-

53.

in claim of mechanic's lien, see Mechanics'

Liens, 61-67.

in devise or bequest, see Wills, 47-49.

in indictment, see Larceny, 17-22.

Desertion.

Ground of divorce, see Divorce, 7-10.
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Devise and Legacy.

See Wills.

Directors.

Of corporations, see Corporations, 34-37.

Discharge-

See Release and Discharge.

Of administrator, see Executors and Administra

tors, 87, 88.

insolvent, see Insolvency, 81-112.

lien of pledge, see Plcd/ie, 4, 6.

mortgage, see Chattel Mortgages, 88-94 ; Aforr-

gaqes, 133-153.

servant, see Master and Servant, 8-8.

Disclaimer.

In action to determine adverse claim, see Adverse

Claim, 44.

Discontinuance.

Of action, see Abatement and Revival, 7-10;

Practice in Civil Cases, 1-20.

Discounts.

Bee Banks and Banking, 19, 20.

DISCOVERY.

Interrogatories to defendant.

A defendant cannot be required to answer

written interrogatories prepared by plaintiff for

that purpose; such means to compel disclosure

not being authorized by statute. —Leuthold v.

Fairchild, 27 N. W. 503, 28 N. W. 218. 35 Minn. 99.

Dismissal.

Of action, see Abatement and Revival, 7-10, 31;

Aweal and Error. 87-39, 452, 486, 487 ; Costs,

19-29; Divorce, 81, 32; Judgment, 98-102;

Practice in Civil Cases, 1-20.

appeal, see Appeal and Error, 650-654,690,

750-754; Eminent Domain, 168-170.

interpleader, see Interpleader, 6, 7.

replevin, see Replevin, 25.

On trial by referee, see Reference, 5.

Where former action pending, see Abatement and

Revival, 2.

DISORDERLY HOUSE.

Jurisdiction of city, see Municipal Corporations,

57.

What constitutes keeping.

1. To constitute thooffense of keeping a house

of ill fame it is not essential that the illicit inter

course in the house be carried on for gain. The

offense consists in the public nuisance.—State

Smith, 12 N. W. 524, 29 Minn. 193.

Evidence.

2. In a prosecution for the violation of an

ordinance, in keeping a disorderly house, the

warrant charged the keeping of a disorderly

place on the 2d day of June. Held, that if

the place had acquired a character as disor

derly, the charge of keeping a disorderly place

on a single day was sufficient, and proof of gener

al disorderly character was admissible.—State

v. Reckards, 21 Minn. 47.

8. At the trial of an indictment for keeping

a houso of ill fame, evidence of defendant's own

lewd conduct in the house, in presence of inmates

and visitors, is competent. —State v. Smith, 12

N. W. 524, 29 Minn. 193.

4. Under an indlctmentfor keepings house of

ill fame, resorted to for purposes of prostitution,

evidence of the general reputation of the al

leged bawdy house is competent, at least in

aid of other evidence, to show the character of

the house as a bawdy house.—State v. Smith, 12

N. W. 524, 29 Minn. 193.

—Dispossession.

See Forcible Entry and Detainer; Landlord and

Tenant, 77-95.

Disseisin.

See A dverse Possession.

Dissolution.

Of attachment, see Attachment, 85-98.

corporation, Bee Corporations, 169-171; Insur

ance, 196-198; Railroad Companies, 10, 11.

injunction, see Injunction, 25-31.

partnership, see Partnership, 50, 51, 55, 56.

Distress.

For rent, see Landlord and Tenant, 73-76.

Distribution.

See Descent and Distribution.

DISTRICT AND PROSECUTING

ATTORNEYS.

Duties.

1. The provision in the constitution of MiLne

sota for prosecuting attorneys for the several Ju

dicial districts does not conflict with the law of

1851, providing for the election of a district at tor

ney for each county, nor does it change the du

ties of such attorney, except so far as his duties

iu criminal proceedings were transferred to the

office of the prosecuting attorney.— Nourse v.

Board Sup'rs Hennepin County. S Minn. 62, (GIL

Offenses—Indictment.

2. A county attorney who indorses his ap

proval on a bail-bond for the purpose of enabling
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a prisoner to escape arrest for another oflonse,

committed in another county, is guilty oX misbe

havior in office, and liable to indictment.—State

v. Wedge, 24 Minn. 150

Distinguishing State T. Coon, 14 Minn. 456, (Oil. 340.)

8. An indictment was found against a county

attorney for corruptly approving a bail bond and

directing the discharge of a prisoner against

whom an indictment had been found, with aview

of thereby preventing his arrest upon a criminal

complaint filed in another county. Held, that

the indictment against the county attorney need

not show such prisoner guilty of the offense

charged in the complaint, or that the complaint

was technically sufficient.—State v. Wedge, 24

Minn. 150.

District Courts.

Appeal from, see Appeal avd Error, l-68§.

Appeal to, see Appeal and Error, 681-759.

Jurisdiction on certiorari, see Certiorari, 20.

Rules, see Rules of Court, 8.

DIVORCE.

L Jurisdiction, 1.

II. Grounds. 2-11.

III. Defenses, 12, 13.

IV. Pleading, 14-17.

V. Evidence, 18-20.

VI. Judgment, 21-30.

VIL Alimony and Costs, 31-88.

Appeal from order for alimony, see Appeal and

Error, 94.

Foreign judgment, see Judgment, 207.

Power to refer action, see Reference, 1.

Time to answer complaint, see Rules of Court, 2.

Vacating judgment, see Appeal and Error, 126.

L Jurisdiction:.

Temporary change of domicile.

1. A mere temporary change of domicile, not

bona Jlde, but made for the purpose of procuring

a divorce in fraud of the laws of the state to
which the party so changing owes allegiance,

will not give the courts of the state to which the

change is made Jurisdiction.—State y. Arming-

ton, 25 Minn. 29.

II. Grounds.

Impotency.

2. Impotency, as ground for divorce, Is an in

curable incapacity that admits neither copulation

nor procreation, the copulation contemplated being

copula vera, and not partial, imperfect, or unnatu

ral copulation.—Payne v. Payne, (Minn.) 49 N. W.

230.

46 Minn. 467.

8. A finding that the defendant is impotent Im

plies and includes every essential element consti

tuting impotency, within the meaning of the law

of divorce.—Payne v. Payne, (Minn.) 49 N. W. 230.

46 Minn. 467.

Adultery.

4. As a ground of divorce "adultery" Includes

Illicit intercourse by a husband with an unmar

ried woman.—Pickett v. Pickett, 7 N. W. 144, 27

Minn. 299.

Cruel and inhuman treatment.

5. A malicious and groundless charge of adul

tery, made by the husband against the wife, may

constitute "cruel and inhuman treatment, " within

the meaning of the statute as to divorce.—Wagner

v. Wagner, (Minn.) 30 N. W. 766.

86 Minn. 239.

6. The fact that a wife refused her husband

marital rights is no justification of personal assault

and cruelty.—Segelbaum v. Segelbaum, (Minn.) 3Sr

N. W. 492.

39 Minn. 258.

Desertion.

7. A judgment in an action by a wife against

her husband that the husband pay her $30 a

month for her separate support and maintenance,

until the further order of the court, authorize*

the wife to live separate and apart from her hus

band so long as the judgment remains in force,

and the refusal of the wife to live with her hus

band during such time is not a desertion with

in Gen. St. Minn. 1878, c. 69, § 5, relatingto ac

tions for divorce.—Weld v. Weld, 7 N. W. 267,

27 Minn. 830.

8. Where the parties are shown to have con

tinued to live together as husband and wife, and

other marital duties are observed, a refusal to oc

cupy the same bed does not, by itself, constitute de

sertion.—Segelbaum v. Segelbaum, (Minn.) 39 N.

W. 492.
89 Minn. 258.

9. If a wife, who deserted her husband without-

just cause, thereafter so wrongfully conducts her

self as to j ustify and induce her husband to sue for

a divorce on the ground of adultery, the pendoncy

of such action, although she be not in fact guilty,

will not suspend the effect of her desertion ; and,

afterthe lapse of the statutory period, the husband

may sue for divorce for such desertion.—Wagner

v. Wagner, (Minn.) 40 N. W. 360.

39 Minn. 394.

10. A provisional allowance lor the support of

the deserting wife, during the pendency of the ac

tions, does not determine the question of desertion.

—Wngner v. Wagner, 40 N. W. 360, 39 Minn,

394.

Habitual drunkenness.

11. Under St. Minn. 1878,0. 62, § 6, allowing a di

vorce for habitual drunkenness for "one year im

mediately preceding the filing of the complaint,"

a divorce cannot be granted for habitual drunken

ness for any period prior to that year.—Reynolds

v. Reynolds, (Minn.) 46 N. W. 236.

44 Minn. 133.

III. Defenses.

Condonation.

12. Cruelty in the marriage relation may be-

the subject of condonation, and condonation may

bo implied from a voluntary resumption of discon
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tinued cohabitation.—Clague v. Clague, (MiDn.)

49 K. W. 198.
46 Minn. 461.

Eecrimination.

13. Under Gen. St. Minn. 1866, c. 62, S 9,

which provides that "in any action brought for

A divorce on the ground of adultery" the court

may deny a divorce "when it is proved that the

complainant has also been guilty of adultery,"

.etc., the adultery of the plaintiff cannot be

pleaded in bar of the action, unless the adultery

.of the defendant is the ground of divorce relied

upon; but such adultery may be pleaded and

proved as a defense, in whole or in part, to a

-claim for alimony.—Buerfening v. Buerfening,

23 Minn. 563.

IV. Pleading.

Complaint.

14. Under Gen. St. Minn. 1866, c. 62, § 10, pro-

Tiding that actions for divorce shall be com

menced in the county where plaintiff resides, the

•complaint need not show in what county plain

tiff resides.—Young v. Young, 18 Minn. 90, (Gil.

72.)

15. A complaint in divorce need not show that

the act of adultery complained of has been con

doned, or that it was not committed with the

plaintiff's connivance or procurement. Such

facts are matters of defense.—Young v. Young,

18 Minn. 90, (Gil. 72.)

16. A charge of adultery In an action for divorce

stated that on divers days and times, within a pe

riod of over three years, defendant committed

adultery with one H., at the towns of U., F., and

S., in the county of F. Held, that a motion to

make the charge more definite as to time and place

should be granted.—Freeman v. Freeman, (Minn.)

40 N. W. 167.

39 Minn. 370.

Answer.

17. In an action for divorce, where the right to

the custody of the children is in issue, allegations

of fact pertinent to that issue may be Inserted in

the pleadings, but not mere matters of evidence.

Such matters, being redundant, may be stricken

out on motion.—Vermilve v. Vermilye, 18 N. W.

632, 21 N. W. 736, 32 Minn. 499.

Overruling Goodrich v. Parker. 1 Minn. 195. (OIL lot.)

V. Evidence.

TTecessity of proof.

18. A divorce cannot be granted simply because

parties are willing that it should be, or because

defendant makes default or waives defense.—

Young v. Young, 17 Minn. 181, (Gil. 153.)

19. A Judgment of divorce cannot be granted

on mere failure to answer on the part of defend

ant, or on testimony of the parties alone as to the

facts charged.—True v. True, 6 Minn. 458, (Gil.

S15.)

Admissibility.

20. In an action on the ground of cruelty, evi

dence of the conduct of the parties, and acts not

specially pleaded, and antedating the charg s

soecifically made in the complaiut, may bo re

ceived as confirmatory and cumulative evidence

in support of the facts pleaded.—Sogelbaum v. Se-

gelbaum, (Minn.) 89 N. W. 492.

39 Minn. 258.

VL Judgment.

Vacating for fraud.

21. A judgment of divorce obtained by collusion

and fraud should be vacated and set aside.—

True v. True, 6 Minn. 458, (Gil. 315.)

22. An agreement was made between a husband

and wife that the wife should go to Canada

for treatment for a venereal disease contracted

through adultery. The husband had talked to

her of procuring a divorce, and a summons was

served on her while going to the train. She un

derstood its purport, but was peculiarly under

his influence, and at his desire her absence from

the state was concealed from her relatives and

friends under pretense of a visit to a different

place. During her absence affectionate letters

passed between them, and nothing was said of

divorce, though a decree was rendered in the

husband's favor. Subsequently she sought to set

it aside, alleging that her adultery occurred by

her husband's connivance, that she was ignorant

of her rights at the time, and went away with

the understanding that her husband was after

wards to rejoin her, and they were to live together

in another place. Held that, in view of the

state's Interest in matters of divorce, the hus

band's conduct amounted to a fraud on the pub

lic, that it was also a fraud against his wife,

and that the decree should be vacated, and a

Dew trial had.—Young v. Young, 17 Minn. 181,

(Gil. 153.)

23. Notwithstanding plaintiff in divorce has

again married, an aggrieved party may, under

Gen. St. Minn. 1878, c. 66, § 285, sue to set aside a

decree n vinculo procured by fraud.—Bomsta v.

Johnson, (Minn.) 36 N. W. 341.
88 Minn. 230.

24. An action to set aside a decree of divorce

fraudulently obtained may be commenced and

prosecuted after the death of the party obtaining

such decree.—Bomsta v. Johnson, 36 N. W. 341,

38 Minn. 230.

25. In actions to set aside a decree of divorce

for fraud after the death of the party obtaining it,

the court should require clear proof of the fraud

before setting it aside, and that all persons inter

ested in the distribution of the estate of the de

ceased be made parties.—Bomsta v. Johnson,

30 N. W. 341, 38 Minn. 230.

26. After a decree of divorco had been rendered,

and upon a motion to vacate the decree for fraud,

itappcaredthatabouta year prior thereto, the hus

band had left his wife in another state, aud came

into this against her wishes; and that she had re

mained with her mother, occasionally visiting her

husband; that he procured lawyers' to prepare a

complaint in her name, aud without her authority,

alleging his adultery, to which her signature was

obtained while shc.was laboring under great men

tal distress, without any knowledgeof its contents;

and that she had no further knowledge of the pro

ceedings until after the decree, which was obtained
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within four days after the complaint was filed.

Held, that the court properly set aside the decree,

notwithstanding the fact that the defendant had,

within 10 days after the decree, married another

woman. — Ulmstead v. Olmstead, (Minn.) 43 IT.

W. 67.

41 Minn. 297.

27. Plaintiff alleged that she was the owner of

a large amount of property of which her husband

had the sole management for her; that while she

was separated from her husband, he conspired

with M. to defraud her of her property, and trans

fer it to M. with a view to obtaining a divorce

from plaintiff and marrying M. ; that he "pretend

ed" to commence an action for divorce on the

ground of desertion, which action plaintiff did not

defend, and he procured therein a "pretended"

decree dissolving the bonds of matrimony between

him and plaintiff; that he thereupon married M.

and transferred to ber all plaintiff's property by

virtue of a general power of attorney that plain

tiff had given him. Plaintiff therefore prayed

that she have judgment directing her husband and

M. to account to her for all of such property, and

that such of it as still stood In M.'s name should

be reconveyed to plaintiff. Held, that it was error

to adjudge the divorce void, as there were no suffi

cient allegations in the complaint and no relief

asked in that respect.—Barteauv. Barteau, (Minn.)

47 N. W. 045.

45 Minn. 182.

Effect as res judicata.

28. A judgment upon the merits against the wife,

in an an ion for absolute divorce on the ground of

cruel and inhuman treatment, is a bar to any sub

sequent action by her for a limited divorce upon

the same grounds, where, under the practice, the

plaintiff might have obtained in the first action the

relief prayed for in the second.—Wagner v. Wag

ner, (Minn.) 80 N. W. 766.

86 Minn. 239.

29. A decree a mensa et thoro, entered under

the provisions of Gen. St. Minn. 1878, c 62, $ 30 et

seq., and remaining in force, does not bar an ac

tion for a divorce a vinculo matrimonii, on the

ground of habitual drunkenness.—Evans v. Evuii.h.

(Minn.) 44 N. W. 524.

43 Minn. 31.

Effect of foreign decree.

30. A decree of divorce by the court of anoth

er state, dissolving the marriage relation be

tween citiz-sns of, and domiciled within, Minne

sota, is a riere nullity.—Slate v. Armington, 25

Minn. 29.

VH. Alimony and Costs.

Power to make allowance — Dismissal

of action.

81. Gen. St. Minn. 1878, o. 62, J 15, providing

that temporary allowances may be made to enable

a wife to carry on or defend an action for di

vorce, or for her support during its pendency,

does not authorize the making of such an allow

ance after a judgment of dismissal of such an

action after a trial upon the merits, even though,

by consent of counsel, the court in its order dis

missing the action reserved to plaintiff the right

to make application for such allowance.—Wag

ner v. Wagner, 26 N. W. 450, 34 Minn. 441.

82. After findings directing the dismissal of a.n

action for divorce were filed, proceedings against

the husband for disobeying a prior order for pay

ment of alimony were commenced, in which it was-

adjudged that he was in contempt, and that he be

punished by fine, and be imprisoned until payment

of the fine and alimony. Held that, so far as it re

quired the paymont of alimony, the order fell on

the subsequent entry of judgmentof dismissal, but

that it was not affected by the judgment, so far as-

it required the pavment of the fine.—In re Fan

ning, (Minn.) 41 N. W. 1076.

40 Minn. 4.

Amount of allowance.

83. One-third of defendant's estate, as perma

nent alimony, is not excessive, payments being ad

justed so as to avoid any forced sale.—Segelbaum-

v. Segelbaum. (Minn.) 39 N. W. 492.

89 Minn. 258.

Modification of judgment.

34. A judgment for alimony can be revised

and altered, as provided by Gen. St. Minn. 1878,

c. 62, J 25, only on new facts occurring after

Judgment, or facts existing before judgment, and>

of which the party was ignorant when tho Judg

ment was rendered, and not for errors in the judg

ment, which can only be corrected on appeal.

—Serurow v. Semrow, 23 Minn. 214; Weld rr

Weld, 8 N. W. 000, 28 Minn. 33.

35. Where by a decree of divorce an allow

ance has been mado to tho wife for permanent

alimony, the subsequent death of a child, whose

care, maintenance, and education was committed-

to her, is no pround for reducing such alimony.

—Semrow v. Semrow, 23 Minn. 214.

Order for payment—Service.

36. In an action for divorce, the failure to per

sonally serve an order upon defendant for the pay

ment of alimony by him is cured, where it appears

that subsequently, in proceedingsfor contempt for

disobedience of such order, in which defendant ap

peared, a new order was made adjudging him

guilty, directing him to appear for sentence on a

certain day, and referring specifically to the for

mer order; that the new order was personally

served on defendant; and that on the return-day

thereof defendant appeared and secured a modifi

cation of the terms of the original order.—State v.

District Court, (Minn.) 43 N. W. 686.

42 Minn. 40.

Docket.

Calendar of civil cases, see Practice in Civil

Canes, 23-26.

Docket of justice of the peace, see Justices of the

Peace, 75-SO.

Docketing judgment, see Judgment, 84-86.

Documents.

Evidence, see Evidence, 189-255.

Filing on redemption from foreclosure, see Mori'

gages, 426-431.

Production, see Practice in Civil Cases, 62.
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Dogs.

Injuries by, see Animals, 1, 2.

Domicile.

Effect on right of inheritance of married woman,

see Husband and Wife, 18.

In divorce proceedings, see Divorce, 1.

Donations.

Bee Gifts; Public Lands, 54-91 ; Railroad Com

panies, 62-90.

DOWER.

See, also, Descent and Distribution, 1-7.

Barred by antenuptial contract, see Husband and

Wife, 60-64.

Election by widow, see Wills, 63, 64.

Nature of right to dower.

1. The inchoate right of dower is merely a

right to such interest in the lands of her hus

band as the law in force at the date of the death

of the husband may give the wife, and may be

controlled or taken away by the legislature.—

Guerin v. Moore, 25 Minn. 462.

2. An inchoate right of dower, existing at the

time of the adoption of Kev. St. Minn. 1851, c. 137,

was not "an accrued or established right" to tho

measure of dower provided by the laws then in

force, which that chapter repealed, and preserved

by the saving clause in section 4 of said chapter.

—Guerin v. Moore, 25 Minn. 462.

Assignment of dower.

8. Dower in lands aliened by the husband dur

ing his life-time, and enhanced in value since such

alienation, is, where the right thereto became

perfected while Gen. St. Minn. 1866, o. 48, S

was in force, to be assigned as of the value at

the time of such alienation, as provided by that

section. — Guerin v. Moore, 25 Minn. 402.

Release by quitclaim.

4. Though a quitclaim deed to the heirs by the

widow, before her dower has been set off, may not

be effective as a conveyance of her dower, it will

operate as a release of dower.—Dobberstein v.

Murphy, (Minn.) 47 N. W. 171.

44 Minn. 526.

Operation of statutes abolishing dower.

5. In 1866, land in which the wife of the

owner had an inchoate right of dower was con

veyed by him by a deed in which his wife did

not join. Before his decease, Laws Minn. 1875,

c. 40, was passed, abolishing dower, and giving

to a surviving wife a life estate in the home

stead and one-third in fee of all other real estate

of which the husband died seised ; and this was

modified by Laws 1876, c. 37, by substituting in

place of "one-third of all other lauds of which

tho deceased died seised," the words, "one-third

of all other lands of which tho deceased was at

any time during coverture seised or possessed."

The husband died in 1877, leaving his wife sur

viving. Held that, as the right of dower, before

it becomes fixed and consummated by the death

of the husband, is subject to legislative control,

and may be modified or taken away, the grantee

of the husband held the land, after the passage

of the act of 1875, discharged of all claims of

the wife to dower; and the act of 1876 could not

interfere with or diminish his estate in the

lands, nor grant the wife any new estate or in

terest therein.—Morrison v. Rice, 29 N. W. 168,

35 Minn. 436.

Drafts.

See Assignment, 9; Banks and Banking; Nego

tiable Instruments.

DRAINAGE.

Appeal from judgment, see Appeal and Error,

146.

Authority of county commissioners.

1. Gen. St. Minn. 1878, c. 95, §8 75, 76, making it

a criminal offense for any person to drain a mean

dered body of water, does not limit the effect of a

later statute (Gen. Laws Minn. 18S3, o. 108) au-

thorizingthe draining of wet and overflowed lands,

through legal proceedings therein prescribed.—In

re Dowlan. (Minn.) 31 S. W. 517. „
86 Minn. 430.

Proceedings to establish drains.

2. The publication of notice for three suc

cessive weeks of the time set by the county

board for hearing a petition for the opening of a

ditch, as required by Laws Minn. 1887, c. 97,

8 8, is jurisdictional; and, where the notice is

not published the required length of time before

the day fixed for the hearing, the fact that the

county board did not act on the matter until

more than three weeks had elapsed from the

first publication of the notice will not validate

the proceedings. — Curran v. Board County

Com'rs Sibley County, 50 N. W. 237, 47 Minn.

313.

Order of commissioners.

3. A judgment of the district court upon appeal,

affirming the order of commissioners in proceed

ings to establish a public ditch under Gen. Laws

Minn. 1883, c. 108, is not defective because the

lands affected are not described therein, if they

are sufficiently described in other parts of the rec

ord—In re Dowlan, 31 N. W. 517, 36 Minn. 430.

Liability for defective drainage.

4. A county is not liable for a defect or want of

efficiency in the plan of a ditch, established pur

suant to Gon. Laws Minn. 18S3, c. 10S, authorizing

county commissioners to cause drains to be con

structed.—Thompson v. Polk County, (Minn.) 36

N. W.207.

38 Minn. 130.

5. Neither is it liable for the negligence or fail

ure of the contractor, to whom a job is let by the

county auditor, to perform the work in accordance

with the plan adopted. — Thompson v. Polk

County, 36 N. W. 2C<, 38 Minn. 130.
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Driving Logs.

See Logs and Logging, 7-21.

DRUGGISTS.

Sale of Intoxicating liquors, see Intoxicating

Liquors, 16.of poison, see Poison.

Restriction of sale of medicines.

1. Gen. Laws Minn. 1885, c. 147, 5 12, prohibits

any person not a registered pharmacist from re

tailing, compounding, or dispensing medicines,

but provides that the act shall not interfere with

the ousiness of any physician, or prevent him

from supplying to his patients such articles as

may seem to him proper, nor with the making of

proprietary medicines placed in sealed packages

with the name of the pharmacist or physician by

whom prepared, nor prevent a shop-keeper whose

place of business is more than one mile from a

drug-store from selling medicines put up by a reg

istered pharmacist, "or from dealing in or selling

of patent or proprietary medicines. " Held, that

the proviso was intended to exclude generally

from the operation of the act the sale of patent or

proprietary medicines.—Mypophosphites and Bor

ax Cases, (State v. Donaldson,) 42 N. W. 781,

41 Minn. 74.

2. The sale of borax for other than medicinal

purposes is not within the statute.—Hypophos-

phites and Borax Cases, (State v. Donaldson,)
42 N. W. 781, 41 Minn. 74. •

8. The profision of Gen. Laws Minn. 1885, 0.

147, permitting shop-keepers, (not pharmacists,)

whose places of business are more than one mile

from a drug-store, to sell the commonly used med

icines and poisons, if put up by a registered phar

macist, but prohibiting such sales within that dis

tance, is not an arbitrary discrimination, but rea

sonable in view of the necessities and convenience

of those who reside at a distance from a regular

drug-store.—Hvnophosphites and Borax Cases,

^State t. Donaldson,) 42 N. W. 781, 41 Minn.

Drunkenness.

Defense in criminal prosecution, see Criminal

Law, 6, 100.

iround for divorce, see Divorce, 1L

DUE-BILLS.

Payment by, see Payment, 4.

Construction and effect.

1. A written instrument in these terms: "There

will be due G., in our final settlement on section

11, the sum of 13,023.75, with interest at 7 per

eent. per annum until paid. P., "—is a binding ob

ligation on the maker in the amount stated, not

payable at once, but chargeable against the maker

upon settlement, and the right to recover thereon
■» established if no set-off in his favor is shown.—

Rhodes v. Pray, 82 N. W. 86, 36 Minn. 892.

2. The maker of a written acknowledgment of

a sum due is not estopped by it as to any one who

may purchase {he supposed debt.—Alexander v.

Thompson, 44 N. W. 534, 42 Minn. 498.

Due Process of Law.

See Constitutional Law, 156-174; Insolvency, 1, 8.

Duluth, City of.

Assessments for public improvements, see Munici

pal Corporation*, 284.

Contracts, see Municipal Corporations, 121.

Control of streets, see Municipal Corporations,

131.

Incorporation, see Municipal Corporations, 2.

Levy and assessment of taxes, see Municipal Cor

porations, 315, 316.

Municipal court, see Courts, 29.

Ordinances, see Municipal Cnrptrrations, 52.

Sewers, see Municipal Corporations, 219.

Water works, Bee Municipal Corporations, 102,

103.

Duplicity.

See Indictment, 26, 27; Pleading, 87, 126, 127.

DURESS.

AfTecting witness, see Witness, 68.

Recovery of money paid under, see Payment,

What constitutes.

1. The existence of a mortgage containing a

power of sale to secure an overdue debt will not

imount to such duress as to enable the mort

gagor to recover back excessive interest paid by

him for forbearance on the part of the creditor.

—Nutting v. McCutcheon, 5 Minn. 882, (Gil. 310.)

2. To constitute duress that will avoid the deed

of a married woman, it is not necessary that sho

execute the same under threats of physical injury

from her husband; but threats on his part of sep

aration from and refusal to support her, inducing

its execution on her part, will constitute duress,

and avoid such deed.—Tapley v. Tapley, 10 Minn.

448, (Gil. 300.)

3. Imprisonment by order of law Is not duress,

and therefore the plaintiff cannot recover in an

action for property claimed to have been obtained

by duress of imprisonment, where the complaint

shows that the imprisonment was made under pro

cess of law, prima facie valid, but fails to allege

facts showing its invalidity.—Taylor v. Blake, 11

Minn. 255, (Gil. 170.)

4. To constitute duress by threats of illegal ar

rest, the act which the party seeks to avoid must

have been done by him through fear of such

threatened arrest.—Flauigau v. City of Minneapo

lis, (Minn.) 31 N. W. 359.

86 Minn. 406.

8. The mere fact that suit has been brought

to recover from defendant the possession of his

farm does not constitute duress, as a matter of
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law, such as to Invalidate a note given by him lu

settlement of such action.—Perkins v. Frinka, 15

N. W. 115, 30 Minn. 241.

6. A mere threat to withhold payment of a

debt due is not duress that will avoid the execu

tion of a contract alleged to have been procured

by means of it.—Cable v. Foley, 47 N. W. 1135,

45 Minn. 421.

Dlntingrulshlng Fargosson T. Winalow. 25 N. W. 842. SI
Minn. 384.

Remedy.

7. A mortgage claimed to have been given

under duress, in part payment of a claim for

alimony, cannot be set aside on motion In the

divorce proceedings, but a regular action must

be brought for that purpose.—Semrow v. Bern-

row, 23 Minn. 214,

Pleading.

8. A complaint in an action to recover money

alleged that the same had been paid under fraud,

threats, and duress, but failed to specify the acts

and circumstances relied upon, save that the de

fendant had threatened to turn plaintiff out of

possession of a tract of land to which thcdefendant

had the legal title. Held insufficient, it not ap

pearing that the money had been paid upon a

wrongful claim, or unjust demand, or under actual

or threatened personal restraint or harm, or inter

ference with plaintiff's property, and that he could

escape or prevent the Injury only by making such

payment—Kraemer v. DousWmann, (Minn. ) 35 N.

W. 276.

87 Minn. 469.

Evidence.

9. In an action by a married woman to set

aside and avoid her deed of real estate because ob

tained by the fraud and duress of her husband,

evidence that she was induced to execute the deed

by her husband's threatening to separate from her,

and refusing to support her If she did not do so, is

sufficient to sustain a verdict for plaintiff.—Tapley

T. Tapley, 10 Minn. 448, (Gil. 860.)

Dying Declarations.

Bee Homicide, 68, 69.
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E.

EASEMENTS.

Bee, nlso, Dedication; License; Party-Walls;

Waters and Water- Courses.

Grants of, see Deed, 87, 88.
Remedies of abutting owners for injuries to ease

ments in streets, see Eminent Domain, 269-290.

Creation by grant—Reservations.

L A grant by the owner of a tract of land of

a part thereof 83x90 feet in size, "excepting and

reserving therefrom a strip of land 10 feet wide

and 38 feet long, across the rear or inner end of

said 90 feet, for an alley, " vests the fee of the strip

reserved in the grantee, subject to the easement

of the alley.—Winston v. Johnson, (Minn.) 45 N.

W. 958.
42 Minn. 3SS.

2. A person owned a corner lot fronting 90 feet

on a street and running back 157 feet on an ave

nue. He sold that part of it fronting on the street,

and conveyed it as being 33x90 feet in size, "ex

cepting and reserving therefrom a Btrip of land

10 feet wide and 33 feet long, across the rear or

inner end of said 90 feet, for an alley. " Held, that

the alley so reserved wag an easement appurienaut

to the land the grantor did not sell.—Winston v.

Johnson, (Minn.) 45 N. W. 958.
42 Minn. 898.

Construction of deed.

8. Where land is conveyed, described as be

ing bounded by a street, over lands belonging to

the grantor, a right of way over such street

?lasses, whether it is in fact a street or not ; and

f the land is subdivided, such right passes to

each subdivision of such land, that abuts on the

strip, but not to such subdivisions thereof as do

not abut on the atrip.—Dawson v. 8t. Paul Fire

& Marine Ins. Co., 15 Minn. 136, (Oil. 102.)

4. Where a deed conveys land, and as appurte

nant thereto certain enumerated rights, privileges,

and easements, but further provides that no rights,

privileges, easements, or appurtenances shall pass

by intendment or implication, the restrictive clause

must be construed as merely excluding a grant by

implication or intendment of any principal ease

ments in grantor's land, but as notexcluding those

ancillary or secondary easements or rights which

are necessary to the"enjoyment of the rights or

easements expressly granted. Hence, a deed of

land as a mill-site, with the right as appurtenant

thereto of constructing a canal through the gran

tor's land, and of drawing water from a pond for

the use of a mill on the land conveyed, grants by

Implication the right to maintain the pond notwith

standing the general restrictive clause.—St. An

thony Falls Water-Power Co. v. City of Minneap

olis, (Minn.) 43 N. W. 56.

41 Minn. 270.

5. A conveyance of lots to a railway company

Tor railway purposes" is not to be construed as

covenanting that the street on which the lots abut,

V.lM.DIG.—18

to the center line thereof, may be used for such pur

poses, while it remains a street, so as to interfere

with any easement constituting a private right of

property which the grantor may have therein, ap

purtenant to other property abutting on the same

street.—Lamm v. Chicago, "St. P., M & O. Ry. Co.,

(Minn.) 47 N. W. 455.

45 Minn. 71.

6. A contract giving to the lessees of plaintiffs'

juames a right to lny a railroad track or switch

icross plaintiffs' land to reach the quarries in or

der to transport their products to market does not

authorize laying across plaintiffs' land a railroad

track, part of a long line of an ordinary commer

cial railroad for general business, not going to the

quarries, but passing at a distance.—Shoemaker

v. Cedar Rapids, I. F. & N. W. Ry. Co., (Minn.)

48 N. W. 191; McDermott v. Same, Id.

45 Minn. 366.

Joinder in platting, by owners in sev

eralty.

7. Where several owners in severalty of land

Join in platting the whole into a town, no one of

such ownors acquires, by virtue of such plat

alone, any easement or right of way over the

land of the other, or distinct from that grunted

the public by devoting a part to a public street.

—Patterson v. City of Duluth, 21 Minn. 493.

Creation by prescription.

8. By analogy, the provisions of the statute of

limitations with regard to actions for the recovery

of real property of which the owner is disseized,

will, in the absence of any special statute on the

subject, apply equally to easements adversely used.

Hence, to acquire a right by prescription to flow

the lands of another, there must be 20 years' unin

terrupted adverse user or enjoyment.—Mueller v.

Fruen, (Minn.) 30 N. W. 886.
86 Minn. 278.

Abandonment.
9. Abandonment by the public of an easement

will not be presumed from non-user for a less pe

riod of time than that necessary to raise a pre

sumption of a grant.—Wilder v. City of St. Paul,

12 Minn. 192, (tiiL 116.)

10. A city having acquired an easement for a

slope for a street grade, the erection of a retaining

wall by the city does not of itself establish an

abandonment of theeasement.—xluschkev. Citv of

St. Paul, (Minn.) 47 N. W. 786.

45 Minn. 225.

11. Where a city has acquired, by purchase or

dedication, an easement in land for the purposes

of a public street or levee, mere non-user for

any length of time will not operate as an aban

donment; at least until the time arrives when

the street or levee is required for actual public

use, and when the municipal authorities may be

properly called upon to opon or prepare it for
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such use.—barker v. City of Bt Paul. (Minn.)

50 N. W. 247.

47 Minn. 817.

12. Neither will a mlsusor by the municipal

authorities constitute an abandonment.—Parker

T. City of St. Paul, (Minn.) 50 N. W. 247.

47 Minn. 817.

Education.

See Schools and School-Districts; University of

Minnesota.

EJECTMENT.

I. When Actios Lies, 1-6.

II. Defenses, 6-11.

III. Pleading, 12-2>.

IV. Evidence, 26-29.

V. Verdict and Judgment, 80-35.

VL Mesne Pkofits and Improvements, 86-49.

See, also, Adverse Possession.

Between cotenants, see Tenancyin Common and

Joint Tenancy, 25, 26.
Constitutionality of statutes requiring compensa

tion to occupying claimants, see Constitutional

Law, 161-163.

New trial, see New Trial, 88-107.
Recovery of land taken for railroad without com

pensation, see Eminent Domain, 241-245.

Vested rights of occupying claimants, see Consti

tutional Law, 122.

L When Action Lies.

Title and possession of plaintiff.

1. Where plaintiff in ejectment shows that his

ancestor was in possession of the premises in con

troversy at the time of his death, it is sufficient to

establish his right to possession against one who

is in possession without any claim of right—

Sherin v. Larson, 11 N. W. 70, 28 Minn. 623.

2. Plaintiff based her right on an allegation that

on a certain day she "duly made timber-culture

entry number 1,723, "at a local land-office, "con

formably to the fl\rst section of the "timber-culture

act of 1873, "whereby she became possessed of and

entitled to the possession of the land. " There was

no allegation of ownership in plaintiff. Held that,

as against a defendant admitted to be in actual

possession, said complaint did not state a cause of

action.—schultz v. Hadler, (Minn.) 39 N. W. 97.

89 Minn. 191.

3. A grantor entitled to recover possession ol

land for breach of a condition subsequent con

tained in his deed may maintain ejectment with

out first performing the common-law ceremony of

re-entry.—Sioux Citv & St P. R. Co. v. singer,

(Minn.) 51 N. W. 905; Same v. Davis, Id. 907.

Demand.

4. In an action of ejectment, where the defend

ant claims adversely, no demand of possession

need be shown.—McClane v. White, 5 Minn. 178,

<OU. 139.)

Joinder of actions.

5. A claim for damages for the withholding

of one parcel of land cannot be united with a

claim to recover the possession of another piece

of land, with damages for the withholding thore-

of, the same not being within Gen. St. Minn.

186B, c. 66, § 98, subd. 5. allowing "claims to re

cover real property, with or without damages

for withholding thereof, "to be joined in one

action.—Holmes v. Williams, 16 Miun. 164, (OiL

146.)

n. Defenses.

Several defendants.

6. In an action for the possession of real

property, and damages for its detention, brought

against two as defendants, the fact that one was

acting as agent for the other is no defense as to

either.—Wells v. Atkinson, 24 Minn. 161.

Validity of tax titles, liens, etc.

7. A tax-deed may be impeached In an action

of ejectment, though the statute of limitations

would prevent a direct action for that purpose.—

Baker v. Kelley, 11 Minn. 480, (Gil. 358.)

8. In an action of ejectment, brought by a

ward to recover lands held by defendant under a

void guardian's sale, the lien given the purchaser

for purchase price, taxes paid, etc., by Laws

Minn, lst'4, c. 45, is no defense: for the "posses

sion" may be awarded to the rightful claimant,

and the lien still bo allowed to stand. —Montour

v. Purdy, 11 Minn. 384, (Gil. 278.)

Equitable defenses.

9. An equitable defense may be set up In an

action of ejectmont, but, to prevail over the le

gal title, in the absence of any fraud or mistake

or unfair dealing in the person holding the same,

the equities set up should be strong, clear, and

decisive, and such as would entitle defendant to

a conveyance on a bill filed for that purpose. —
McClane v. White, 5 Minn. 178, (GfL 139.)

10. Equitable defenses, so far at least as they

relate to the right of possession, may be inter

posed and litigated in an action of ejectment.

McClane v. White, 5 Minn. 178, (Gil. 190,) fol

lowed.—Williams v. Murphy, 21 Minn. 534.

11. Equities pleaded by a defaulting vendee

of lands in an action of ejectment must be such

as, under the old practioe, would have justified

a court of chancery in enjoining the vendor from

proceeding at law.—Williams v. Murphy, 21

Minn. 534.

III. Pleading.

Complaint.

12. A complaint in ejectmont alleging owner

ship of the land by plaintiff and possession by

defendant, a demand by plaintiff and refusal of

possession, and an unlawful withholding by de

fendant. Is sufficient.—Wells v. Masterson, 6

Minn. 566, (Gil. 401.)

13. A complaint in ejectment which alleges

that plaintiff is the owner in fee, and that defend

ant entered after the plaintiff acquired title, and
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wrongfully withholds possession, Is sufficient.—

McClane v. White, 5 Minn. 178, (Gil. 139.)

14. A complaint, in an action to recover posses

sion of real estate, must show right of possession

in plaintiff. An allegation of title in plaintiff at a

time anterior to the commencement of suit for the

recovery of real property raises no presumption

that he is the owner or has the right of possession

at the time of commencing the action. The alle

gation that the entry by defendant was wrongful,

and in defiance of plaintiff's rights, cannot supply

a defect in such particular.—Armstrong v. Hinds,

8 Minn. 254, (Gil. 221.)

15. In an action by an administrator, to recover

possession of real estate of his intestate, an alle

gation of title in such intestate at a dale prior to

his death raises no presumption that it belonged

to the estate at the time of the commencement of

the action. Armstrong v. Hinds, 8 Minn. 254, (Gil.

821,) followed.—Miller v. Hoberg, 23 Minn. 249.

16. A complaint which shows defendants to

have been lawfully in possession at the time

plaintiff's title accrued, but states no facts

showing that defendants have since unlawfully

withhold possession from plaintiff, does not state

a cause of action for the recovery of the prop

erty, or for damages forwithholdiug it.—Holmes

Williams, IB Minn. 184, (Gil. 14b.)

17. A complaint which plainly and concisely

alleges an ownership in fee-simple of real prop

erty in plaintiff, and a right to the immediate

possession, and a wrongful possession and un

lawful withholding by defendant, states a good

cause of action for the recovery of real property.

—Merrill v. Dearing, 22 Minn. 876.

18. In an action for the possession of land,

plaintiff, who alleges the legal title in fee to be

in himself, cannot recover by showing an equita

ble right in himself, arising from t ho fact that

one of the deeds in his chain of title misdescribed

the land intended to be conveyed; that the gran

tor in such deed never owne.-! the land described

therein; that the grantee took possession of the

land in question under the deed ; and that de

fendant claimed under a subsequent deed from

the same grantor. While the Code permits the

recovery of the possession of land on an equita

ble title, it has not dispensed with the necessity

of pleading the facts showing theequitable title.

— Merrill v. Dearing, (Minn.) 49 N. W. 693;

Dearing v. Merrill, Id.

47 Minn. 137.

19. A complaint In ejectment which describes

the land in controversy as all that part of a cer

tain lot lying within 100 feet on either side of a

certain railroad crack is sufficient, it not being

necessary to aver positively that there is such

track on tho land.—May v. First Div. St. P. &

P. R. Co., 1 N. W. 584, 26 Minn. 74.

20. In ejectment, where demand for possession

of the premises is necessary to be proven, it

should be al leged. —McClane v. White, 5 Minn.

178, (Gil. 139.)

21. To admit proof that an assignment of a

bond for the conveyance of real estate was in

tended only as security, the pleading should allege

that it was so "received," as well as assigned.—

McClane v. White, 5 Minn. 178, (Gil. 139.)

Answer.

22. An answer In ejectment, fr&m which it ap

pears that defendant went into possession of the

premises in dispute under a verbal agreement for

the sale of the same, absolutely void under the

statute of frauds, and that he paid nothing there

for, but, knowing that he had no title, and that

plaintiff had the legal title, made expenditures

for improvements thereon, shows no equity

which should prevail over plaintiff's legal title.

—McClane v. White, 5 Minn. 178, (Gil. 139.)

23. A complaint in ejectment alleged title in

plaintiff wi thout disclosing the source thereof.

Atthe trial plaintiff offered proof of title through

a sale on execution. Held, that defendant might

prove that the land was a homestead, although

the fact was not pleaded in his answer.—Kipp v.

Bullard, 14 N. W. 364, 30 Minn. 84.

Counter-claim.

24. Allegations, in an answer in ejectment,

that defendant entered into possession of the

premises under an official deed, has had no notice

of defects invalidating such deed, has made im

provements, and paid taxes, do not stato a coun

ter-claim, and are not admitted by failure to re

ply.—Reed v. Newton, 22 Minn. 541.

25. Defendant specifically denied the unlawful

possession alleged in the petition, and added a gen

eral denial of every allegation of the petition, and,

setting up title in himself, asked to have title ad

judged to be in him. Held, that this counter-claim

was defective in not stating a complete cause of

action, in this: that possession was not alleged by

the defendant in his answer.—Curtiss v. Livings

ton, (Minn.) 30 N. W. 814.

36 Minn. 312.

IV. Evidence.

Proof of title—Identity of party.

26. Proof by plaintiff in ejectment of a regular

chain of title from one who is admitted by the

answer to have formerly been an owner in fee of

the premises is sufficient proof of title in plain

tiff, without further evidence that the grantor un

der whom plaintiff claims is the same person

who is named in the answer than the identity of

the names.—Horning v. Sweet, 6 N. W. 7o2, 27

Minn. 277.

27. Land deeded to William H. Brown In Janu

ary, 1S49, having been conveyed by William B.

Brown in April following, identity cannot bo pre

sumed in favor of a pluintiff in ejectment; and, if

no other evidence of identity is offered, a verdict

for the defendant is properly directed.—Ambs v.

Chicago, St. P., M. & O. Ky. Co., (Minn.) 46 N. W.

321.

44 Minn. 266.

Identity of land.

28. A deed described a lot of land thereby con

veyed by its number in a block also described by

number, referring to an unrecorded plat of the

town. Held that, in ejectment for the lot, parol

evidence was admissible to show the identity of the

block with a differeutly numbered block in a sub

sequently recorded plat, for the purpose of locat
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lng the block described in the deed, and to

charge a subsequent purchaser, according to the

recorded plat, with notice of the deed.—Ames v.

Lowry, 15 N. W. 247, 80 Minn. 283.

Proof of title — Certificate of sale on

foreclosure.

29. Where title is to be made under a mortgage,

and a foreclosure pursuant to the powers in it,

chapter 112, Laws Minn. 1883, which makes the

sheriff's certificate of sale primafacie evidence of

title, and that the proceedings under the power of

sale have been regular, does not make the certifi

cate of sale proof of the mortgage and power.—

Anderson v. Bchultz, (Minn.) 33 N. W. <M0.

87 Minn. 76.

V. Verdict and Judgment.

Directing verdict.

30. In an action for the recovery of real prop

erty, where there is no conflict or doubt under

the evidence as to the facts, the court may direct

a verdict, as in any other action. Such direction

does not interfere with the discretion given to

the Jury by Gen. St. Minn. 1878, c. 66, $ 236, to

render either a general or special verdict in such

cases.—Hallam v. Doyle, 29 N. W. 130, 35 Minn.

887.

Judgment.

81. In ejectment, a judgment In general terms

for defendant is sufficient; but it is no objection
to the judgment that it defines the line between

plaintiff and defendant when such line is the

question litigated.—Laramy v. Ruschke, (Minn.)

48 N. W. 661.

46 Minn. 125.

32. In an action of ejectment by a plaintiff

claiming under an execution sale of the land,

judgment was directed for plaintiff unless de

fendant should, within a time specified, pay to

plaintiff the amount for which the property was

sold at the execution sale, and the amounts of

other judgments which were a lien on the land,

with interest. Held that, as this, in effect, al

lowed a redemption from such sale, and as the

time for redemption had expired, the judgment

could not be sustained.—Coolbough v. Roemer,

15 N. W 869, 30 Minn 424.

83. Defendant in ejectment was shown to be in

possession under a bond for a deed from the

original owner of the land, under whom both

parties claimed, and which bond was prior to

plaintiff's title. Part of the purchase money

was unpaid and overdue, but the amount which

plaintiff, succeeding to the legal title, was enti

tled to receive from defendant was undetermined.

Defendant alleged in defense both title in her

self and her equitable right as purchaser, and

prayed that a conveyance to her be decreed upon

payment of such sum as should be found to

be due to plaintiff. Held, that defendant was

entitled to a decree for an accounting and con

veyance, without having tendered to plaintiff, or

averred a willingness to pay, what might be

found due.—Coolbuugh v. Koemer, 21 N. W. 472,

82 Minn. 445.

Plxtlngntsbed In Scott t. Austin. (2 N. W. SO, 30 Minn.

84. The facts found showed only that defendant

was the present owner of the legal title, with the

right of possession. While such finding would

warrant a judgment awarding possession to de

fendant, as owner in fee-simple, the addition

thereto of the words "free and clear of all claims

of the plaintiff" was error, and they will be strick

en out.—King v. Hartley, (Minn.) 37 N. W. 794.

88 Minn. 854.

85. In ejectment, by a religious corporation,

where there are contesting claimants to the of

fices of trustees, and defendant is in possession

under one set of claimants, the court, while it

cannot renderjudgment, as between the claimants,

so as to exclude one set and put another into the

offices, will determine whether the set which let

defendant in were officers of the corporation.—

Trustees of East Norway Lake Norwegian Evan

gelical Lutheran Church v. Halvorson, (Minn.) 44

N. W. 663.

42 Minn. 503.

VL Mesne Profits and Improvements.

Mesne profits—From what time com

puted.

36. A plaintiff in ejectment may recover dam

ages or mesne profits for lands unlawfully de

tained by defendant prior to his acquiring title,

if the riyht of action therefor is transferred to

him by his grantor.—Lo.i v. Dearing, 24 Minn.

87- Defendant entered upon land by license of

tne owner, which was revoked by his death, but

defendant still retained the possession. Held,

proper to ajlow as damages the mesne profits from

the time of the death.—Watson v. Chicago, M. &

St. P. Ry. Co., (Minn.) 48 N. W. 1129.

46 Minn. 321.

Bight to crops.

88. Under Gen. St. Minn. 1S78, c. 75, 5 13, pro

viding that damages for withholding real prop

erty recovered "shall not exceed the fair value

of the property, exclusive of the use of improve

ments made by defendant for a period not exceed

ing six years, " a disseizee cannot maintain an

action against the disseizor for the value of crops

sowed and harvested by the latter while In the

actual adverse possession of the premises, and re

moved therefrom before the recovery of posses

sion by the disseizee.—Nash v. Sullivan, 20 N.

W. 144, 32 Minn. 189.

Improvements by occupying claimant—

Color of title.

89. Where a party, knowing himself to be a

trespasser, enters into the occupation of land,

making improvements, subsequent verbal promises

to convey, made without consideration, cannot be

enforced, nor will they protect him in his posses

sion.—Towlerton v. Davidson, 7 Miun. 40S, (Gil.

3-J2.)

40. A quitclaim deed, purporting to remise,

release, convey, and forever quitclaim to the

grantee all the grantor's interest in and to the

premises, contained the following clause: "In

tending hereby to convey only my title to said
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land acquired by the purchase of the same for

taxes" for certain previous years specified. Held,

that this was sufficient to constitute "color of

title in fee, " within the meaning of the occupy

ing claimants' act, (Gen. St. Minn. 1878, c. 75,

§ 15.) The recital that the title conveyed was

only a tax title would not, of itself, charge the

grantee with actual notice of infirmities in such

title, although appearing of record. —Wheeler v.

Merriman, 15 N. W. 665, 30 Minn. 872.

41. In the provision of Gen. St. Minn. 1878, c.

75, § 15, for compensation upon recovery in eject

ment for improvements made by any person who,

"undercolorof title infes, and in good faith, has

peacefully lateen possession" of the land, having

given a valuable consideration therefor, the

words "color of title in fee" include not only

color of title in fee in the occupying claimant

himself, but also in the person under whom he

claims. Distinguishing Wheeler v. Merriman,

15 N. W. 665, 30 Minn. 372.—Hall v. Torrens, 21

N. W. 717, 32 Minn. 527.

43. To entitle one occupying lands under an

assignment of the title of the state by virtue of

a tax-sale to the indemnity for his improvements

provided by the "Occupying Claimants' Act,"

(Gen. St. Minn. 1878, c. 75, § 16,) he need not

establish the regularity and validity of the prior

tax proceedings; it is enough that the assignment

was issued by the auditor in the regular course

of his official duty, and that the occupant en

tered into possession and made his improvements

in good faith, and without notice. —Everett v.

Boyington, 13 N. W. 45, 29 Minn. 264.

43. The assignment of the right of the state

in land bid in at a tax-sale to one paying tho

amount for which it was so bid in, with subse

quent taxes, etc., which the county auditor is

directed by Laws Minn. 1874, c. 1, § 129, to exe

cute to such person, being his official act, is an

"official deed, " within tho meaning of the occu

pying claimants' law, (Gen. St. 1878, c. 75, § 15.)

—Everett v. Boyington, 13 N. W. 43, 29 Minn.

44.. A certificate of sale at tax judgment sale,

Issued pursuant to Gen. St. Minn. 1878, c. 11, § 84,

neither passes the title to the holder, nor gives him

the right to the possession, until the time for re

demption has expired. Hence if the holder of such

certificate enters and makes improvements on the

Sremises before the expiration of the time for re-

emption, he is not holding under color of title.—

McLellan v. Omodt, 33 N. W. 326, 37 Minn.

157.

Good faith.

45. Under Gen. St. Minn. 1878, c. 75, J 15, pro

viding that "when any person undercolor of title

in good faith has peacefully taken possession of

any laud, for which he has given a valuable con

sideration, " he shall not be ejected from such

land until he has been paid for improvements

made thereon by him, the question of good faith

is one of fact for tl.ejury.—Seigneuret v. Fahey,

6 N. W. 403, 27 Minn. 60.

40. Laws 1873. c. 55, providing that a claim

ant in peaceable possession of land, under color

of title or official deed, should not be ejected

until paid for improvements made by him, is

not applicable to improvements made prior to

tho passage of the act.—Wilson v. Red Wing

School District. 22 Minn. 488.

47. Under the occupying claimants' act, (Gen.

St. Minn. 1878, c. 75, § 15,) providing for com

pensation for improvements made by any person

in possession of land "under color of title in fee,

and in good faith, "for which he has given a

valuable consideration, who is afterwards eject

ed from such land, such occupant is not entitled

to compensation for improvements made before

he acquired such color of title; and a grantee

cannot recover for such improvements made by

his grantor without showing that the grantor

was within the provisions of the statute when he

made such improvements.—Wheeler v. Merri

man, 15 N. W. 665, 30 Minn. 372.

48. To entitle the defendant in an ejectment

suit to be allowed for improvements under either

section 13 or section 15, c. 75, (ien. St. Minn. 1878,

the improvements must have been made by him,

or those under whom he claims, while holding un

der color of title.—McLellan v. Omodt, 33 N.

W. 320, 37 Minn. 157.

Effect of failure to make payment.

49. On the failure of a successful plaintiff in

ejectment to comply with Gen. St. Minn. 1878, c.

7o, § 17, requiring him within a year from the

rendition of a verdict in his favor to pay defend

ant the amount awarded to him for improvements,

plaintiff's title to the property becomes extin

guished, and the title vests in defendant, even

though no judgment has been entered on the ver

dict. Flynn v. Lemieux, 49 N. VV. 238, followed.—

Craig v. Dunn, (Minn.) 49 N. W. 396.

47 Minn. 59.

Election.

Between charges in indictment, see Indictment,

28.

By devisees and legatees, see Wills, 61-66.

widow, between settlement or statutory estate

and will, see Descent and Distribution, 4-7;

Wills, 62.

Of remedies, see Action, 18-21; Appeal and Er

ror, 4,5; Chattel Mortgages, 95; Covenants, 32;

Insolvency, 85; Judgment, 159; Mortgages, 40,

167-170; Pleading, 226-229.

ELECTIONS AND VOTERS.

Election districts, see Counties, 7, 8.

of city and village officers, see Municipal

Corporations, 74-79.

of corporate officers, see Corporations, 31-33.

of judges, see Judge, 4. 5.

of members of legislature, see Constitutional

Law, 29.

on question of issuing bonds to aid railroads,

see Railroad Companies, 71-88.

Constitutional guaranty of right to

vote.

1. Const. Minn. art. 7, § 1, provides that every

elector shall be entitled to vote "in his election dis
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trick " A statute which has the effect of dividing

a township into two election districts, and fails to

make provisions for holding an election in one of

them, is therefore unconstitutional.—State v. Fitz

gerald, (Minn.) 32 N. W. 788.
87 Minn. 26.

2. A special law of 1887^detaching the city of

Ortonville from the township of Ortonville, held

not unconstitutional, it not appearing that it had

the effect of depriving the people of the opportu

nity of holding the general town election for that

year.—State v. Gurley, (Minn.) 35 N. W. 179.

37 Minn. 475.

8. Const. Minn. art. 11, $ 8, provides that

"laws may be passed providing for the organiza

tion for municipal and other town purposes of any

* * * townships in the state. " Section 4 de

clares that "provision shall be made by law lor

the election of such county or township officers

as maybe necessary." Section 5 provides that

"any county and township organization shall

have such powers of local taxation as may be pre

scribed by law." Article 7, 8 1, declares that all

persons 21 years old who have resided one year

in the United States and four months in the state

shall be entitled to vote for all officers elective by

the people. Section 6 declares that "all elections

shall be by ballot, except for such town officers

as may be directed by law to be otherwise

chosen." Held, that Laws Minn. 1877, c. 106, $

7, providing that the town authorities on the pe

tition of a majority of the resident tax-payers

issue town bonds, is unconstitutional; such pow

er being in the electors of the town, and not in

the tax-pavers.—Harrington v. Town of Plain-

view, 6 N. "W. 777, 27 Minn. 224.

Constitutional guaranty of right to vote

—Secrecy of ballot.

4. Const. Minn. art. 7, § 6, providing that "all

elections shall be by ballot, "is intended to secure

to the voters secrecy as to the person voted for,

and is violated by Gen. St. Minn. c. I, 5 84, pro

viding that in certain elections each ballot shall

bo indorsed with the number set opposite the vot

er's name on the poll-book.—Brisbin v. Cleary, 1

N. W. 825, 26 Minn. 107.

Time of holding elections.

5. Const. Minn. art. II, 5 *, requiring provis

ion to be made for the election of county officers,

is satisfied if provision is made for the election

of such officers at stated periods, anless they are

fixed at times designed substantially to destroy

the elective character of the office.—State v. Ben

edict, 15 Minn. 198, (Gil. 153.)

6. The amendments to articles 5, 6, and 7 of

tho constitution of Minnesota, submitted to the

people by Laws 1883, cc. 1-3, and adopted at the

general election in 1883, had, as their common ob

ject, to provide for biennial elections. Tho means

employed to accomplish this were, first, to fix

all constitutional terms of office at an even num

ber of years, for which purpose, by the amend

ment to article 5, the official term of the state

auditor was increased from three years to four,

and by the amendment to article 6 the official

term of judges of the supreme and district courts

was shortened from seven years to six, and that

of clerk of the supreme court was increased from

three years to four. Next, to make the official

year to commence on the first Monday in Jan

uary, all terms of office toterminate at that dato;

and this was done by the amendment to article 7,

which further fixed the time of tho first gener

al election under tho biennial system for state

and county officers, except judicial officers, to be

held in the year 1884; and then, as the terms of

many state and county officers previously elected

would expire in January, 1886. and, there being

no election in 1885, their successors could not bo

elected until November, 1SSH, the last clause of

the amendment to article 7 provided that "all

state, county, or other officers, elected at any

general election, whose terms of office would

otherwise expire on the first Monday in January,

1886, shall hold and continue in such offices, re

spectively, until the firs Monday in January,

1887. " Held, that these amendments, being in a

sense in pari materia, were to be construed

together; that, so construed, the last clause of

the amendment to article 7 did not require an

election, under the biennial system in 1884, of all

state and county officers, but only of such as, un

der existing laws, might be required to be elect

ed at that time; that tho effect of the exception

in that clause of judicial officers was not to pro

hibit their election at the general election, but

to leave it in the power of the legislature to pro

vide for separate elections for such officers; and

that, as a result of this construction, the official

terms of all state, county, or other officers elect

ed in Novembor, 188J, would commence, and that

of their predecessors would terminate, on the

first Monday in January, 1884; the Judges of the

supreme and district courts at the time the

amendments took effect, (January 4, 18S4, ) would

hold for a term of six years from the Monday in

January next succeeding their election, except

that those whose terms of six years would other

wise terminate in January, 1886, would continue

to hold until January, 1887; the state auditor and

clerk of the supreme court, elected in November,

18S1, would hold for a term of four years from

the first Monday in January, 1882, extended to

the first Monday of January, 1887; all state, coun

ty, or other officers, elected in November, 1883,

for a term of two years, would continue to hold

their offices until the first Monday in January,

18S7; and, where the official term of any judicial

officers would expire in January, 1884, or in Jan

uary, 1885, their successors should be elected at

the general election in November, 1884, and there

after unless the legislature should otherwise pro

vide. Judioial officers should be elected at the

general biennial election next preceding the ex

piration of the terms for which their predeces

sors were elected; and, if the offVo of any judge

should become vacant before tho expiration of

the regular term for which ho was elected, then

at the first general biennial election, that occur

ring more than 30 days after the vacancy should

happen.—State v. Frizzell, 18 N. W. 316, 31

Minn. 460.

Formation of election districts.

7. Laws Minn. 1»S5, c. 145, regulating village

elections, refers only to local elections, and under

such law villages do not constitute election dis

tricts for state and county elections, separate from

the township in which thev are situated.—Stcmpor

v. Uiggins, (Minn.) 87 N. \V. 95.

38 Minn. 222.
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Qualifications of voters.

8. Laws 1S54, p. 104, § 3, prescribing six

months' residenco in the territory as a qualifica

tion for election to office, means six mouths'

residence at the time of election, and not when

the term of office would commence.—Territory v.

Smith, 3 Minn. 240, (Gil. 164.)

Distinguished in Taylor v. Sullivan, 47 N. W. 802 , 46
Minn. 311.

Posting notices, poll-lists, etc.

9. A village elec tion is not void because the vil

lage council did not designate the places in the vil

lage for the posting of notices thoreof.—State v.

Bernier. (Minn.) 3S N. W". 868.

10. The failure of the village council to des

ignate a place for holding and judges to act at

the election will not render the election void.—

State v. Bernier, (Minn.) 38 N. W. 368.

11. The failure of a village council to file or pub

lish the financial statement of the village before

the election does not defeat it.—State v. Bernier,

(Minn.) 38 N. W 368.

13. An annual village election is not void becauso

no registered poll-list was made or posted prior to

steh election.—State v. Bernier, (Minn.) 38 N.

W. 368.

18. The failure to post a list of the electors 10

Says prior to the election, as required by Gen. Laws

Minn. 18S7, c. 4, § 6, is not sufficient ground for re

jecting the votes of the precinct.—Soper v. Board

County Com'rs Sibley County, (Minn.) 48 N. W.

1112.

46 Minn. 274.

Election officers.

14. A general state election was held in a village,

but separate from that held in the township, the

village officers acting as officers of the election.

No other irregularity and no fraud being sug

gested, and there being no reason to doubt the

good faith of the electors and officers, nor to sup

pose that the irregularity had affected the result,

the vote should not be disregarded.—Stemper v.

Higgins, (Minn.) 87 N. V 95.

88 Minn. 222.

15. The facts that the judges at an annual village

election could not read or write the English lan

guage, and that a person who held the office of vil

lage recorder, and was a candidate for re-election

to such office, acted as clerk of such election, are

not sufficient to invalidate the election of two per

sons as trustees who were in nowise connected

with the irregularity.—State v. Bernier, (Minn.)

38 N. W. 308.

16. The acts of election officers de facto, being

under color of election or appointment, are valid as

to third parties and the public; and itisno ground

for the rejoction of the vote of an election precinct

that some of the judges of election did not possess

the qualifications required by law.—Quinn v.

Markoe, 35 N. W. 203, 37 Minn. 439.

Conduct of election.

17. The facts that at an election there were no

registered poll-lists, that the judges and clerks did

not take the oath, and that no list of the qualified

electors of the district was transmitted with the

returns to the county auditor, resulting from fail

ures of the officers to perform mere ministerial

duties, will not invalidate such election, or the re

turns thereof, where the electors had actual notice

of such election, and no fraud or mistake or sur

prise is shown. Berry, J., dissenting.—Taylor v.

Taylor, 10 Minn. 107, (Gil. 81.)

18. Under Gen. St. Minn. 1866, o. 1, 8 40, pro

viding that no election returns shall be refused

for the reason that the same are returned or de

livered in otherthau the manner directed bylaw,

nor shall the canvassing board refuse to include

returns in their estimate of votes for informal

ity in holding the election or making returns, but

all returns shall be received and the votes can

vassed and included in the abstracts, "provided

there is a substantial compliance with the pro

visions of this chapter," the failure to make or

use registry poll-lists, as required by section 5,

does not furnish sufficient ground for rejecting

the vote of the town where such failure occurred.

Tavlor v. Taylor, 10 Minn. 107, (Gil. 81,) followed.

—Edson v. Child. IS Minn. 64, (Gil. 43;) Id.. 18

Minn. 351. (Gil. 323;) State v. Bernier, (Minn.)

38 N. W. 368.

19. The refusal of the judges to allow an elector

to be present in tho room as a challenger of votes

Is not ground for throwing out the votes of a pre

cinct, in the absence of evidence that any injus

tice resulted.—Soper v. Board County Com'rs Sib

ley County, (Minn.) 48 N. W. 1112.

46 Minn. 274.

20. The fact that the polls were kept open after

the hour for closing is not ground for rejecting

the votes of a precinct, in the absence of any evi

dence that any votes were cast after that hour.—

ISoper v. Board County Com'rs Sibley County,

(Minn.) 48 N. W. 1112.

46 Minn. 274.

Ballots.

21. A "sticker" or"paster"containing the namo

of a candidate, and attached to the face of a ballot,

is not a "cut or device to distinguish one ballot
from another," within the prohibition of Gen. St.

Minn. 1878, c. 1, § 82.—Quinn v. Markoe, 35 N.

W. 203, 37 Minn. 439.

22. tJnder Gen. St. Minn. 1878, o. 1, 5 11), pro

viding that "if a ballot is found to contain a

greater number of names for any one office than

tho number of persons required to fill the said

office, the said ballot shall be considered void as

to all the names designated to till such office, " a

ballot on which tho name of one candidate for

the sheriffalty is written and another is printed,

but not in any manner obliterated, canuot be

counted for either candidate.—Newton v. Newell,

6 N. W. 346, 26 Minn. 529.

23. Where Frank E. Newell is the only candi

date of that namo for a given office, ballots for

"Newell," "Frank Newell," "F. E. Newell,"

"F. Newell, " or words idem sotinns should ho

counted for him, but not ballots for "Nail"

"Null" "Neden," or "W. Null" and for a candi

date by the name of Newton ballots for "Nuton"

or "Newten" should be counted, but not ballots

for "New," "Newt," "Newts," "Newn," "or

"Nets. "—Newton v. Newell, 6 N. W. 346, 26

Minn. 529.
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Number of votes—Return and canvass.

24. Under Gen. St. Minn. 1878, o. 1, $ 48,

which provides that "in a!l elections, unless it

is otherwise expressly provided, the person hav

ing the highest number of votes for any office

shall be deemed and declared to be elected," a

person who receives less than a plurality of

the votes cast at an election is not entitled to

the office, though the person who received the

highest number of votes was ineligible, unless

such ineligibility is disclosed by the ballot it

self.—In re Barnum, 8 N. W. 375, 27 Minn. 4611.

Distinguished In Tailor v. Sullivan. 47 N. W. 8C>2, 45
Minn. 811.

25. Under Rev. St. Minn. c. 5, $ 33, which

provides for the canvassing of votes by the clerk

of tbe board of supervisors and two justices of

the peace, as a board of canvassers, the duties

prescribed must be performed by such board as

an official body, and cannot be performed by its

members as individuals.—Clark v. Buchanan, 2

Minn. 346, (Gil. 298.)

26. Under Rev. St Minn. c. 8, $ 83, which

provided for the canvassing of votes, where a

board of canvassers of election met, canvassed

the votes cast, and then adjourned sine die, it

thereby became functus officio, and could not

be lepully reconvened for any purpose, and a

nwiJi<Z<!?;ii<8 to revive its powers, or any of them,

should not be granted.—Clark v. Buchanan, 2

Minn. 346, (Gil. 298.)

27. Under Rev. St. Minn. e. 5, § 33, which de

fines the duties of the board of canvassers, and

of the clerk of the board of supervisors, in can

vassing votes and issuing certificates of election,

such duties are merely ministerial, and they

have no power to reject election returns because,

in their opinion, they contain illegal votes. —

O'Fcrrall v. Colby, 2 Minn. 180, (Gil. 148;) Bry

ant v. Same, Id.

28. Under Laws Minn. ISM, c. 15, $ 43, it is the

duty of a county canvassing board to canvass all

returns made to the auditor, notwithstanding any

informalities or irregularities in holding the elec

tion or making returns thereof, and such board has

no authority to decide the effect of any such ir

regularities.—Taylor v. Taylor, 10 Minn. 107, (Gil.

81.)

29. Evidence that the judge of election did not

read off each ballot by itself, as required by law,

but divided the "straight" tickets into lots of

10 or more, and then announced them in the ag

gregate as so many votes for each candidate,

rendered it sufficiently probable that the canvass

was unreliable to warrant the court in ordering

a recount. —O'Gorman v. Richtcr, 16 N. W. 416,

31 Minn. 25.

30. The fact that the ballots cast at an annu

al village election were read and canvassed by

the clerk of election, nnd not by the judges, will

not invalidate the election.—State v. Bernier,

(Minn.) 38 N. W. 308.

31. The common council of the of St

Paul is the proper body to canvass the returns oi

an election for members of the board of cduca

Hon of such city, elected under Sp. Laws Minn.

1870, c. S7; for by the chartor the council is

given a general control of the machinery of elec

tions, and there is no express statutory provision

for tho canvass of such votes. —State v. Common

Council of City of St. Paul, 25 Minn. 106.

32 The action of a village council in rocanvasslng

the votes cast three months before, at an election

under the local option law, (such recanvassing not

being a part of the election proceedings.) iswholly

unauthorized and without effect, and the writ of

certiorari will not bo allowed for the purpose of

bringing it up for review.—In re Holdon v. Village

Council of Lamberton, (Minn.) 34 N. W 330.
87 Minn. 362.

Certificate of result.

33. A certificate of the county board of canvass

ers, of the canvass of returns of an election, is

prima facie evidence of the facts stated therein.

—Taylor v. Taylor, 10 Minn. 107, (Gil. 61.)

84. A deputy county auditor may act for the au

ditor in canvassing election returns and issuing

certificates of election.—Crowell v. Lambert, 10

Minn. 369, (Gil. 295.)

35. Under Gon. St. Minn. 1806, o. 1, 5 29, pro

viding that the county board of canvassers "shall

declare the person having the highest number of

votes for any county office duly elected, " such

declaration is a decision and determination of

the election of tho person by thorn declared elect

ed; and the abstract of such canvass, in the form

prescribed by statute, is the authentic and offi

cial evidence by which the county auditor is to

be governed in issuing tho certificate of elec

tion.—State v. Churchill, 15 Minn. 455, (Gil. 309.)

36. A certificate of election, issued by the

auditor to a person declared by the board of can

vassers to have been elected to an office, is con

clusive evidence of the right of such party to

such office in all cases, except where this right is

directly in issue, and cannot be contradicted in a

proceeding by mandamus to compel the issuance

of a certificate of election to relator. —State v.

Churchill, 15 Minn. 455. (Gil. 309.)

Contests — Who may take proceedings.

87. The incumbent of an office for a specified

term, and "until his successor is elected and quali

fied, " holds over in the event of the election of a

successor who is ineligible, and the incumbent has

such an interest in the election that he may in

voke a decision as to its legality.—State v. Sulli

van, (Minn.) 47 N. W. 802.

45 Minn. 309.

Appeal from board of canvassers.

38. The provisions of Act Minn. March 12, 1861.

c. 15, §31, giving an appeal from the decision of

the county board of canvassers to the district

court, provided notice thereof shall be filed with

the clerk thereof "within twenty days from the

day of election, " and of sections 49, that any one

wishing to contest the election of another shall

give notice of the contest to the person whose elec

tion is contested "within tweuty days after the

votes have been canvassed, " specifying the points

on which he will rely, and naming two justices of

the peace before whom depositions are to be

taken, etc., are in harmony and mutually depend

ent, and therefore the district court acquires no

jurisdiction in any contested election proceeding
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under this statute unless notice of the appeal has

been riled within the time prescribed in section 81.

—Bauerick v. Magner, 9 Minn. 232, (Gil. 217.)

39. Proceedings to contest the election of one

to a county office can only be instituted by an

appeal from the county board of canvassers to

the district court, within the time and in tho

manner specified by Gen. St. Minn. c. 1, the pro

visions of which in regard to appeal are juris

dictional.—Borer v. Kolars, 29 Minn. 445.

Notice specifying grounds of con

test.

40. Gen. St. Minn. 1878, o. 1, $ 82, provides

that in an election contest an appeal may be tak

en to the district court from the decision of the

board of county canvassers by entering notice

thereof with the clerk of said court within 20
days after the election. Section 52 provides

that tho contestant shall, within 20 days after the

votes have been canvassed, cause a notice specify

ing the points on which the election will be con

tested to be served on tho person whose election

he intends to contest. Held, that the notice re

quired by section 52 need notcouiain a statement

that an appeal has been taken.—Newton v. New

ell, 6 N. W. 346, 26 Minn. 529.

41. A contest of election of a county officer, tin

ier Geu. St, Minn. 1S06, c. 1, 8 49, is a special pro

ceeding, and not a "civil action," and the contest

ant is not entitled to be allowed to amend his no

tice of contest, nor is he entitled to a jury trial.—

Ford v. Wright, 13 Minn. 518, (Gil. 480.)

42. Gen. St Minn. 1878, c. 1, 5 89, provides

that in all cases of contested elections tho par

ties contesting the same shall have the right to

have the packages of ballots from the different

precincts opened, and said ballots referred to by

witnesses, for the purpose of such contest.

Held, that it could not be objected to a notice

of contest that under said statute tho contestant

should have had the ballots opened and re

counted before ho began his contest, so that he

could have specified in his notice, minutely and

in detail, in what particular precincts the mis

count occurred.—O'Gorman v. Richter, 16 N. W.

416, 31 Minn. 25.

43. A notice that an election will be contested,

on the ground that "a large number of legal voters

desired and attempted to cast their votes, but,

with the knowledge, consent, and connivance of

the judges of election, were, by violence and

threats, prevented from so doing, " is too genoral

and indefinite, as a specification of a ground of

contest.—Soper v. Board County Com'rs Sibley

County, (Minn.) 48 N. W. 1112.
46 Minn. 274.

44. Itisnot error to dismiss tho proceedings on

the ground of the insufficiency of tho specifications

of pointsupon which an election will be contested,

at least in the absence of any offer, or application

for leave, to amend tho specifications.—Soper v.

Board County Com'rs Sibley Countv, (Minn.) 48

N. W. 1112.

46 Minn. 274.

Hearing.

4"). Under Rev. St. 1851, c. 6, relating to con

tested elections, which provides that if the case

cannot be determined in term-time, within one

month after election, the same may be heard at

chambers, such a case may be heard at special

term as well as at chambers.—Whallon v. Ban

croft, 4 Minn. 109, (Gil. 70.)

46. An action to contest the election of a coun

ty officer, under Gen. St. Ib06, c. 1, !>§ 46-52, is

a special proceeding, and not a civil action,

whereina party is entitled to a jury trial. — Whal

lon v. Bancroft, 4 Minn. 109, (Gil. 70;) Ford v.

Wright, 13 Minn. 518, (Gil. 480. )

47. Under Gen. St. Minn. 1878, o. 1, | 53, pro

viding that an appeal in an election contest from

the decision of the board of county canvassers to

the district court "shall be heard and tried by the

district court of the proper county in the man

ner that civil actions are tried by that court," the

district court mav try such contests without a

jury.—Newton v. Newell, 6 N. W. 846, 26 Minn.

529.

Evidence.

48. A party attacking an election canvass for

fraud or irregularity must in every case show that

there was error, and that it affected the result.—

Taylor v. Taylor, 10 Minn. 107, (Gil. 81.)

49. In proceedings to contest the election of a

county officer, under Gen. St. Minn. 1806, c. 1, § 49,

the court may receive oral evidence, as provided

by section 50, although the statute makes no pro

vision for securing the attendance of witnesses.-"

Ford v. Wright, 13 Minn. 51S, (Gil. 480.)

50. Immediately after the closing of the polls

the ballots were counted, and replaced in the

ballot-box, which was then locked and theslit in

the top sealed, but the box was not sealed in any

other manner, nor were the ballots strung on a

string as required by Gen. St. Minn. 1878, o. 1, $

IS. The box and its key were delivered to the

deputy town clerk, who placed tne box on a desk

in his office, and put the key in an unlocked

drawer ol the desk. The clerk's office, where

the box was kept, was used as the office of an ex

press company, and was occupied by the clerk,

his deputy, and one P., all of whom had keys

thereto, and was sometimes left unlocked with

no one in it. Held, that the ballots were not

"carefully preserved" within Gen. St. Minn. 1878,

c. 1, § 18, and were properly rejected on a con

test of the election.—Newton v. Newell, 6 N.

W. 846, 26 Minn. 529.

51. The provision of Gen. St Minn. 1878, o. 1,

$ 88, requiring the judges of election, after com

pleting the canvass, to envelop and seal up the

ballots, is merely directory, the preservation of

the ballots being the only object of the statute;

and, if it is satisfactorily proved that they are in

the same condition ns when counted by the judges

of election, they will be admitted in evidence,

though not sealed upin envelopes.—O'Gorman v.

Richter, 16 N. W. 416, 81 Minn. 25.

52. The roturn of the judges of election is not

conclusive in a contest, and, the ballots not hav

ing been so kept that they might not have been

changed, the parol evidence of the judges as to the

result of the ballot as counted and deolared at the

polls is admissible.—Stemper v. Higgins, (Minn.)

37 N. W. 95.

3S Minn. 222.
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53. It seems that the justices of the peace au

thorized by Gen. St. Minn. 1878, c. 1, g<! 49-51,

to take testimony in case of a contest as to an

election to cither house of the legislature, have

no authority to require public officers to produce

before them public records in thecustodyof such

officers.— State v. Peers, 21 N. W. 860, 83 Minn. 81.

Contests — Right to office pending ap

peal.

54. Upon an election contest by appeal from

the decision of the canvassers, under Gen. St.

Minn. I860, c. 1, §49, the party adjudged to be duly

elected is entitled, upon qualifying, to the pos

session of the office pending an appeal from such

Judgment—Allen v. Robinson, 17 Minn. 113, (Gil.

90.)

55. When a person against whom judgment

has been rendered in an election contest is

wrongfully in possession of the office pending an

appeal, and yields possession thereof to his op

ponent, in obedience to a writ issued on the judg

ment, the fact that such writ was irregular and

void does not entitle him to reinstatement by

mandamus. —Allen v. Robinson, 17 Minn. 113,

(Gil. 90.)

Offenses.

56. Where one votes twice at the same ele<_

tion in violation of law, it will be conclusively

presumed that he intended to violate tbe law.

—State v. Welch, 21 Minn. 22.

57. It is no objection to an indictment for a

felony, under Gen. St. 1866, c. 1, § 08, in voting

more than once nt the same election, that it also

charges defendant with a misdemeanor in voting

in an election district in which he did not re

side.—State v. Welch, 21 Minn. 22; State v. Da

vis, 22 Minn. 423.

58. An indictment for voting more than once

at a municipal election alleged that the city of

Stillwater was a municipal corporation, etc., or

ganized under an act entitled "An act to reduce

tbe law incorporating the city of Stillwater, in

the county of Washington, and state of Minneso

ta, and the several acts amendatory thereof, into

one act, and to amend the same, " approved

March 3, 1870, and the act amendatory thereof;

that the offense was committed by defendant

voting in the first ward, and afterwards in the

second ward, of said city. The act of March 3,

1870, provided that the annual election should be

held in such place in said city as the common

council should designate. Held, that there was

sufficient averment of a lawful election in each

ward at which defendant voted.—State v. Welch,

21 Minn. 22.

59. The charter of a city provided for a "gen
eral city election" to be held in such place in

each ward as the common council should desig

nate. Held, on an indictment for voting twica

at such election,—once in each of two wards,—

that, though the election was held in each of sev

eral wards, the same constituted but one elec

tion, and that the Indictment charging ae

fendant with voting in two wards on the same

day sufficiently charged him with voting twica

at "the same election. —State v. Welch, 21 Minn.

22; State v. Davis, 22 Minn. 423.

60. On the trial of an indictment under Gen.

St. c. 1, § 58, providing that whoever votes more

than once at tne same election is guilty of fel

ony, etc., the only question of fact for the jury

is whether defendant, having already voted vol

untarily, cast a second vote ut the same election.

—State v. Welcb, 21 Minu. 22.

Elevators.

For reception or delivery of grain by railroads, see

Carriers, 4, 5, 18, 14.

Injuries from fall, see Negligence, 5-7.

What constitutes.

1. Defendant was a collector of pew rents for

a church corporation, receiving by special agree

ment, as compensation for his services, 5 per

cent, of all pew-rents, no matter who collected

them. Held, that defendant was not indictable

for the embezzlement of the wholo or any part of

the pew-rents, under Gen. St. 1866, o. 95, § 23,

authorizing an indictment of one person for em

bezzling the property of "another, " the rents col

lected being the joint property of defendant and

the corporation.—State v. Kent, 22 Minn. 41.

2. Act March 1, 1876, (Gen. St. 1878, c. 95.

8 33,) punishing embezzlement by an agent,

clerk, etc., of money or property of another re

ceived or collected by him, and providing that it

shall be no defense that he was entitled to a

commission out of such money or property, did

not repeal or abrogate the provisions of Gen. St.

1S0C, c. 95, § 23, punishing such embezzlement,

as to cases in which such defense did not exist.

—State v. Herzog, 25 Minn. 490.

8. Where there has been an actual embezzle

ment and fraudulent appropriation by a servant

of money intrusted to him for delivery, a demand

and refusal to return tne same are not necessary

to constitute a conversion, punishable as larceny,

under Gen. St. 1866, c. 95, $ 23. -State v. New,

22 Minn. 76.

4. An officer of the state, charged with the

safe-keeping, transfer, or disbursement of its

funds, who, without authority of the legislature,

converts to his own use, loans, or deposits in

bank, or exchanges for other funds, any portion

of the funds of the state, is under Const, art. 9,

§ 12, declaring such acts to be a felony, guilty of

embezzlement and felony, though there be no en

actment of the legislature on the subject.—State

v. Munch, 22 Minn. 07.

5. Though Const, art. 9, 5 12, makes the neg

lect or refusal of a person charged with the

keeping of state funds to pay over the same

prima facie embezzlement, it is competent for

the legislature to declare such offense to be em

bezzlement per se.—State v. Munch, 22 Minn. 67.

6. Defendant, as county treasurer, found among

the papers of the office a county order which he

knew had been paid by his predecessor in office,

but the order was not marked "Paid, " as required

by law. Defendant then marked the order as paid
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by himself, and presented It to the county audi

tor, who gave defendant credit therefor on the

auditor's books. Held, a conversion by defend

ant of public money to his own use.—State v. Baum-

hager, 9 N. W. 704, 28 Minn. 236.

7. Under Gen. St. Minn. 187S, c. 8, § 173,

providing that each county treasurer, on going

out of office, shall deliver to his successor all

the public money, etc., in his possession, and

chapter 95, § 36, making improper neglect or

refusal so to pay over embezzlement, such neg

lect or refusal by a treasurer to pay over public

money to his successor on demand is embezzle

ment, although no particular sum is demanded.—

State v. King, 11 N. W. 233, 29 Minn. 78.

8. Gen. St. Minn. 1878, c.95, § 36, provides that a

city or county treasurer who improperly neglects

or refuses to pay over money of the city or county

intrusted to him in his official capacity when law

fully required so to do, is guilty of embezzlement.

Held, that where the default is clearly the result

of negligence or mismanagement, no actual or

deliberate purpose to defraud the city or county

need be shown.—State v. Czizek, (Minn.) 36 N. W.

467.

88 Minn 192.

Indictment.

9. An indictment alleged that defendant was

guilty of larceny, in that he embezzled and con

verted to his own use certain moneys, the prop

erty of certain specified persons; that the moneys

so embezzled and fraudulently converted were

received and collected by defendant in payment

of a note owned by said porsons, and placed by

them in defendant's hands for collection; that

the embezzlement and codversion were committed

by defendant without the consent and against, the

will of said persons; and that said defendant did

wrongfully take, steal, and carry away said

moneys, etc. Held sufficiently certain, under

Gen. St. Minn. o. 95, $ 33, which provides that

if a person who receives or collects money for the

use of and belonging to another embezzles or

fraudulently converts said money to his own use,

without the consent of the owner of said money,

be shall be deemed to have committed larceny.

—State v. Butler, 1 N. W. 821, 26 Minn. 90.

10. Under Gen. St. Minn. c. 95, 8 33, provid

ing that if a person who receives or collects money

for the use of and belonging to another embezzles

or fraudulently converts said money to his own

use, without the consent of the owner of said

money, he shall bo deemed to have committed

larceny, it is proper, in an indictment for the

embezzlement of money collected for another, to

charge defendant with larceny. Following State

v. New, 23 Minn. 76.—State v. Butler, 1 N. W.

821, 26 Minn. 90.

11. An indictment for embezzlement in appro

priating the proceeds of a note made by a certain

person, and intrusted to defendant by the owners

for collection, is not objectionable, in that it

gives the initial only of the maker's Christian

namo, and describes the owners of the note as

"J. S. Rowell, Sons & Company, " where it does

not appear that the maker aid not sign the note

with the initial of his Christian name, or that the

name of the owners as given was not the whole

of tho firm name.—State v. Butler, 1 N. W. 821,

23 Minn. 90.

13. Gen. St. Minn. 1878, c. 95, % 24, provides-

that, if any person to whom property that may

bo the subject of larceny shall have been deliv

ered to be carried for hire shall embezzle such

property before its delivery to the person for

whom it was intended, he shall be guilty, etc.

Held, that an indictment under such section

which fails to allege that the property was to be

carried "for hire" is fatally defective.—State v.

Mims, 2 N. W. 492, 26 Minn. 191.

13. Under Gen. St. Minn. 1878, c. 95, § 33,

which declares that, if any person who receives1

or collects money or other property for the use of,

and belonging to, another, embezzles or fraudu

lently converts the same to his own use, "with

out the consent of his employer, master, or the

owner of the money or goods collected or received,
• # * he shall be deemed to have committed?

larceny, "an indictment for such conversion, etc.r

which fails to allege that it is without the con

sent of the owner is fatally defective. —State v.

Mims, 2 N. W. 492, 26 Minn. 191.

14. In an indictment against a state treasure!

for embezzlement of state funds, there was no

explicit and direct statement that he was such

treasurer, but he was so referred to that it was-

impossible not to understand that such was the

fact. Held sufficient under Gen. St. 1866, c. 108,

SS 10, 11, which provide that no indictment

shall be held insufficient when the act chargorl

as the offense is stated with such a degree of cer

tainty as t3 enable the court to pronounce judg

ment, nor by reason of a defect in matter of

form, which does not prejudice the substantial

rights of defendant.— State v. Munch, 22 Minn.

67.

15. In an indictment charging the "embezzle

ment of public money" the word "public" may be

omitted as surplusage, without prejudice to de

fendant, under Gen St 1866, c. 108, $ 10, which,

provides that no indictment shall be deemed in

sufficient if the "act or omission charged as the

offense is clearly and distinctly set forth in or

dinary and concise language. "—State v. Munch,

22 Minn. 67.

16. An indictment against a state treasurer for

embezzlement of state funds need not state the

character or amount of the funds embezzled, nor

that the same were unknown to the jury.—State

v. Munch, 22 Minn. 67.

17. A state troasurer was indicted for embez

zlement of state funds, the charge being that he

embezzled the same by wholly neglecting to ac

count therefor to his successor in office. Held

that, for failure to allege a demand forsuchfund»

by his successor, such indictment was insufficient.

—State v. Munch, 22 Minn. 67.

18. An indictment for embezzlement by a>

county treasurer by failing to deliver to his sue

cessor in office moneys in his hands need not set

forth all the steps by which the successor be

came treasurer. An averment that he was duly

appointed and qualified is sufficient; and such

averment is not to be taken as assuming to set

forth the successive steps upon which the ulti
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mate fact rests, so that the omission of an ex
press allegation of a vacancy in the office, at the

time of such appointment, would be fatal.—

State v. Ring, 11 N. W. 233, 29 Minn. 78.

19. An indictment for embezzlement by a coun

ty treasurer alleged that he had received money

of the county to an amount exceeding a certain

sum. Held, that the allegation was sufficiently

specific, and that it did not preclude proof of

the receipt by him of a sum larger than that

named.—State v. Ring, 11 N. W. 233, 29 Minn.

78.

Evidence—Admissibility.

20. Evidence that an embezzlement charged

was committed before the time laid in the in

dictment is competent, and is not affected by

Gen. St. 1866, c. 108, § 23, which allows proof of

embezzlement within six months after the time

laid.—State v. New, 22 Minn. 76.

21. On an indictment for the embezzlement of

moneys received by defendant as county treas

urer, defendant's refusal to pay over money

shown to have been so received, on the demand

of one claiming to be his successor in office, for

the reason that " he had no such funds in his hands

or under his control to comply therewith, " is ad

missible in evidence, without proof that the per

son making the demand was entitled to the office.

—State v. Mims, 2 N. W. 494, 683, 26 Minn. 183.

22. On an indictment for the embezzlement of

moneys received by defendant as county treas

urer, the official written indorsement of defend

ant on a certificate of settlement between him

and the county auditor, pursuant to law, made at

the time of the settlement, and acknowledging its

correctness, is admissible against defendant as

an admission.—State v. Mims, 2 N. W. 494, 683,

26 Minn. 183.

23. Where, on an Indictment for the embezzle

ment of moneys received by defendant as county

treasurer, the certificate of a settlement had be

twoen defendant and the county treasurer pursu

ant to law has been properly admitted in evi

dence, the basis on which such settlement was

made may be shown as part of the res gestce.—

State v. Mims, 2 N. W. 494, 683, 26 Minn. 183.

24. On an indictment against a county treas

urer for embezzlement, an official statement of

moneys in the county treasury, signed by him,

is competent evidence against him, although it

does not show when the monev was received.—

State v. Ring, 11 N. W. 233, 29 Minn. 78.

Sufficiency.

25. Defendant, employed as an express mes

senger on a railway traiu running between Min

neapolis, in Hennepin county, and St. Paul, Ram

sey county, embezzled money packages received

at Minneapolis to be carried to a point outside

of tho county of Hennepin. Held, there being

no proof that he carried and converted the money

outside of Hennepin county, that the receipt of

tne money in Hennepin county, and unexplained

failure to hand tho same over, were primit facie

evidence of the embezzlement iu Hennepin coun

ty.— State v. New, Miun. 76.

26. Gen. St. Minn. c. 8, 1 166, authorized the

state auditor to draw upon a county treasurer for

the amount found due from him to the state as

shown by the annual settlement between such

county treasurer and county auditor. Const.

Minn, art 9, § 12, makes the failure of the coun

ty treasurer to pay such draft prima facie evi

dence of embezzlement. On an indictment for

embezzlement in failing to pay such draft, it

appeared that in answer to the demand therefor

defendant admitted his liability for the amount

of the draft, his neglect in not having paid it be

fore, his inability to pay it at the time, and prom

ised to pay it in a few days, which ho afterwards

failed to do. Held, that the evidence was suffi

cient to sustain a conviction.—State v. Mims, 2

N. W. 494, 683, 26 Minn. 183.

27. On au indictment for the embezzlement of

moneys received by defendant as county treasurer,

the prosecution need not show that defendant

gave tho bond required by Gen. St. Minn. c. 88,

§ 39.—State v. Mims, 2 8. W. 494, 683, 26 Minn.

183.

28. To sustain a conviction of a publio officer

for embezzlement, evidence that he was eligible

to the office is not necessary. Eligibility is pre

sumed from an appointment regular in form, by

proper authority.—State v. Ring, 11 N. W. 233,

29 Minn. 78.

29. Where it appears that defendant received

large sums of money belonging to the city, which

he has not paid out on claims against the city, nor

paid over to his successor, but which remain

wholly unaccounted for, a conviction will not be

disturbed.—State v. Czizek, (Minn.) 36 N. W. 457.

38 Minn. 192.

EMINENT DOMAIN.

I. The Right and Its Exercise, 1-60.

II. Compensation, 61-124.

IIL Procedure, 125-235.

a. Before Commissioners, 125-163.

b. Appeal from- Award, 163-235.

IV. Remedies of Landowners, 236-296.

Appeal from orders in condemnation proceedings,

see Appeal and Error, 109-116.

Change of venue in condemnation proceedings,

see Vcnuein Civil Cases, 10-19.

Condemnation of lands of state university, see

University of Minnesota, 2.

Improvements by municipal corporations, see

Munidiial Corporations, 211-306.

Right to jury trial in condemnation proceedings,

see Constitutional Law, 143-146.

Use of street for telephone wires, see Telephone

Companies.

i. The Riqiit and Its Exercisb.

Legislative power, generally.

1. The government of the territory of Minne

sota had power to exercise the right of eminent

domain, and authorize the condemnation of laud

for railroad purposes.—Warren v. First Div. St.

P. & P. R. Co., IS Miun. 384, (Gil. 345.)
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2. Except as restrained by the constitution,

the mode of exercising the right of emiiK;nt do

main rests in the discretion of the legislature.—

Wilkin v. First Div. St. P. & P. R. Co., 16 Minn.

271, (Gil. 244.)

Who may exercise the right.

8. In the exercise of the right of eminent do

main, for the condemnation of land for railroad

purposes, it is discretionary with the legislature

whether it shall itself determine what lands shall

be taken, or delegate that power to tho company.

—Weir v. St. Paul, S. & T. F. R. Co., 18 Minn.

155, (Gil. 139;) Warren v. First Div. St. P. & P.

R. Co., 18 Minn. 884, (Gil. 845.)

4. The legislature has nower by general law

to authorize the formation of private railroad cor

porations, and to allow such corporations ti se

lect their own termini and routes, and, having so

selected, take and appropriate, under the power

of eminent domain, nei essarv private property

therefor.—Weir v. St Paul, 8. & T. F. R. Co.,

18 Minn. 155, (Gil. 1S9.)

5. I,aws Minn. Ex. Bess. 1857, c. I, 8 7, granting

to the Minnesota & Pacific Railroad Company a

right to construct its railroad and branches over

public streets, confers a privilege only so far as

the public easement is concerned, and confers no

right as against the owner of the fee, unless by

his consent or compensation made; and this as
well in ill ■ case of streets and highways dedicated

after the passage of such act as in those dedicated

before.—Urav v. First Div. St P. & P. R Co., 13

Minn. 315, (GiL 289;) Molitor v. Same, 14 Mian.

2fc5, (Gil. 212.)

B. A corporation formed by a consolidation of

a domestic and foreign corporation, pursuant to

Gen. Laws Minn. 1881, c. 94, must be deemed "a

domestic corporation, " within the meaning of the

statutes regulating condemnation proceedings.—

In re St. Paul & N. P. Ry. Co. v. Minnesota, St. C.

& W. Ry. Co., 80 N. W. 432, 36 Minn. 85.

7. Although provisions in a charter of corpo

ration for condemnation of lands, so far as they

authorize it to enter upon and occupy lands be

fore making compensation, are unconstitutional

and void, if such obnoxious provisions may be

stricken out, and sufficient remain to authorize

the taking of lands for the use of the corpora

tion, the right may be exercised by it. —Weaver

v. Mississippi & R. R. Boom Co., 16 N. W. 269,

80 Minn. 477.

8. Sp. Laws Minn. 1881, o. 238, authorizing

the city of St. Paul to issue bonds for the open

ing of a street, does not, by stating tho object of

tho appropriation, confer on the city any addi

tional authority to take land for the purpose.—

St. Paul Union Depot Co. v. City of St. Paul, 15

N. W. 084, 00 Minn. 859.

For what purposes.

9. The destruction of a building to stay the

progress of a fire is not a taking of private prop

erty for public use.—McDonald v. City of Red

Wing, 13 Minn. 88, (Gil. 25.)

10. Gen. St. Minn. 1866, c. 31, in regard to dams

and mills, authorizing condemnation proceeding

for the right of flowage, etc., is not unconstitu

tional, as an appropriation of property for a merely

private use.—Miller v. Troost, 14 Minn. 865, (GiL

»2.)

11. The Mississippi river is a public highway,

and land on its banks may be condemned for

boom purposes. Such use is a public one.—Cot

ton v. Mississippi & R. R. Boom Co., 22 Minn.

372.

12. Gen. Laws Minn. 1885, o. 129, providing for

the condemnation of lands for a state park at Min

nehaha Falls, is constitutional.—In re Appropria

tion of I.nnds for State Park, (Commissioners

of State Park T. Henry,) 36 N. W. 874, 3S

Minn. 260.

18. Const, art. 10, § 4, declaring that "lands

may be taken for public way, for the purpose

of granting to any corporation the franchise of

way for public use, "does not confine the exer

cise of a right of eminent domain to the procur

ing of a mere right of way. —Cotton v. Missis

sippi & R R. Boom Co. , 22 Minn. 872.

14. A railroad company, organized under Gen.

St. M'.in. 1866. c. 34, tit. 1, has no power to take,

ust, ap^'opriate, or condemn lands, except those

nece.»<ary for railroad purposes; and the taking

of l>>ads fora common, public highway is not such

pur -ose.—Curtis v. St. Paul, S. & T. F. R. Co. ,

20 Minn. 28, (Gil. 19.)

15. A railroad company cannot, on compliance

with Gen. St. c. 34, § 29, providing that the com

pany may agree with the authorities of a munici

pal corporation as to the terms and conditions on

which the company may acquire the right, to use

a street or highway, acquire a right to occupy

the same for the purpose of improving it for pub

lic travel by changing the grade or otherwise.

-Kaiser v. St. Paul, S. & T. F. R. Co., 22 Minn.

149.

16. Act Minn. 1857, c. 1, subd. 1, giving a rail

road company a right to acquire land for railroad

purposes, does not give the company a right to dig

a ditch three miles long, at right angles to its track,

to carry oft the water accumulating along the road

bed and turn it on the land of another.—Olson v.

St. Paul, M. & M. Ry. Co., (Minn.) 37 N. W. 953.

88 Minu. 419.

17. Where land is taken for its use by a railway

corporation having the right to exercise the power

of eminent domain, the question whether the use

is public or private depends upon the right of the

public to use the road and to require the corpora

tion, as a common carrier, to transport freight or

passengers over the same, and not upon the amount

of business. — Kettle River R Co. v. Eastern Ry.

Co., (Minn.) 48 N. W. 409.

41 Minn. 461.

18. The mere fact that the switch track for

which defendant's land was taken by a railroad

company was built to connect the company's main

line with the factory of a single corporation does

not constitute the use for which it was taken a

private one, where it does not appear that such

corporation is to have the exclusive use or control

of the switch, or that any of the public who have

occasion to use it may not do so.—Chicago, B. &

N. Ry. Co. v. Porter, (Minn.) 46 N. W. 75.

43 Minn. 527.



571 572EMINENT DOMAIN, I.

What property may be taken.

19. Plaintiff, a corporation authorized by Its

■charter to acquire, by purchase or condemna

tion, land for the location and construction of

.depot buildings and appurtenances, etc., in a

city, purchased lands lor the purpose, and con

structed a depot building thereon, leaving an

o;>m space on one side, which was used as a

passage-way to the depot, and was necessary for

that purpose. Held, that the statutory authority

conferred on the city by its charter to take land

for publio streets, to vest absolutely in the city

in fee-simple did not authorize the taking for a

street of part of such open space, already used

and needed for another public purpose, as such

two public uses were necessarily inconsistent,

and that it was not material that the land was

acquired by plaintiff by purchase.—St. Paul

Union Depot Co. v. City of St. Paul, 15 N. W.

■CW, 30 Minn. 859.

20. The general power conferred on a city by

its charter to lay out and extend streets includes

the authority to lay out a street across tracks of

a railway. The appropriation for a street cross

ing of land occupied as a railway is, in such

.case, necessarily subject to the prior public use

for the railway, but the two are not, ordinarily,

inconsistent; and tho action of the city council

in determining tho ueeessity and propriety of lay

ing out such street, if regular, must be presumed

to have been a proper exercise of its Judgment in

respect to the necessity for the street.—St. Paul,

M. & M. Ry. Co. v. City of Minneapolis, 27 N.

W. 500, 35 Minn. 141.

LMstlnsnlnblng Milwaukee & St. P. Ry. Co. v. City of
Faribault, 23 Minn. 167.

21. City lots belonging to the University of

Minnesota, not used or held for public purposes

by the state, and not contiguous to the university

giounds, are liable to be taken in the same man

ner as lands of private persons for public use by

a railway company, if reasonably necessary there

for.—St. Paul & N. P. Ky. Co. v. State, 25 N. W.

345, 34 Minn. 227.

22. The legislature has the power to subject

railway companies to the right or other companies

to cross their tracks.—Minneapolis & St. L. Ry.

Co. v. St. Paul, M. & M. R. Co., 32 N. W. 556,

.36 Minn. 481.

23. In proceedings by a railway company, un

.der Laws Minn. 1S79, c. 85, J 3, for the appoint

ment of commissioners to "prescribe the location

and manner in which" a crossing of its railroad

with another railroad shall be made, the court is

not confined to the precise location mentioned in

the petition; identityof the purpose of thecross-

ing petitioned for and of that prescribed is suffi

cient. — State v. District Court of Hennepin

County, 29 N. W. 60, 85 Minn. 461.

Necessity for taking.

24. The Mississippi & Rum River Boom Com

pany has, under Sp. Laws 1867, c. 134. 8 13, au

thorizing it to "designate" the lands necessary

to be taken for its purposes, authority to deter

mine the question of the necessity of taking lands

for boom purposes, and its action is, prima

fw:lc, valid and binding. —Cotton v. Mississippi

& H. R. Boom Co., 22 Minn. 372.

25. A land-owner may oppose condemnation pro

ceedings, under Minnesota general statute, as re

spects his own land, upon the ground that the pro

posed taking is not necessary.—Minneapolis Ry.

Terminal Co. v. Minneapolis Union Ry. Co., (Minn.)

36 N. W 105.
88 Minn. 157.

26. In proceedings by a railway company to

acquire lauds for its purposes, it is for the court

to determine whether the use for which the lands

are sought to be taken is a publio use, and

whether they are reasonably necessary or re

quired therefor by the corporation, and whether

the proposed public use would be inconsistent

with or subversive of a prior publio use to which

particular lands sought to be appropriated had

already been dedicated.— St. Paul & N. P. Ry. Co.

v. State, 25 N. W. 845, 84 Minn. 227.

Necessity of making compensation, gen

erally.

27. A railroad company acquires no rights In

land by virtue of condemnation proceedings

prior to the final determination and payment, or

securing to be paid, the amount awarded. —

Mathews v. St. Paul & B. C. R. Co., 18 Minn.

434, (Gil. 392.)

28. Gen. Laws Minn. 1887, c. 43, providing that

persons petitioning for a highway shall pay the

damages, is not in conflict with Const, art. 1, 8 13,

as a taking of property without compensation first

naid.—State v. Rapp. (Minn.) 38 N. W. 926.
39 Minn. 65.

Property already subject to public

use.

29. The easement of a common street or high

way does not include the right to use it for a rail

road; and if so used the owner of the fee is enti

tled to compensation therefor.—Schurmeier v. St.

Paul & P. R. Co., 10 Minn. 82, (Gil. 59;) Gray V

First Div. St. P. & P. R. Co., 13 Minn. 315, (Gil.

289;) Molitor v. Same, 14 Minn. 285, (Gil. 212.)

30. Whether a statutory or common-law dedica

tion is shown, the owner of a lot owns to the

center of the street, subject to the public ease-

nent, and the legislature cannot appropriate a

street to any other use, or impose any additional

servitude upon it, without compensation to such

owner. —Harrington v. St. Paul & S. C. R. Co.,

17 Minn. 215, (Gil. 188.)

81. The construction, maintenance, and opera

tion of a railrood through a public street, the fee

of which is in a private individual, is a taking of

§rivat« property for publio use, and cannot be

one without his consent, except upon compensa

tion first made or secured.—Grav v. First Div. St.

P. & P. R. Co., 13 Minn. 315, (Gil. 289;) Molitor v.

Same, 14 Minn. 285, (Gil. 212.)

82. Where the fee of land used for streets Is

In the owner of adjoining lots, the city cannot

confer the right to use them for railroad pur

poses, even by a voto of the people, without com

pensation to such lot-owners.—Harrington v. SC

Paul & S. C. R. Co., 17 Minn. 215, (Gil. 188.)

33. The obstruction by a railway company of

streets near plaintiff's land by excavations there
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in is not such a taking of his property as to enti

tle him to compensation under the provision of

the constitution that "private property shall not

be taken for public use without compensation

therefor rirst paid or secured," nor did the pro

vision of Gen. St. Minn. 1878, c. 84, j>§ 14, 17, 18,
so enlarge the scope of the previous statute as to

require the making of compensation for property

injuriously affected by the exercise of the right

of eminent domain by corporations.—Rochette v.

Chicago, M. & St. P. Ry. Co., 20 N. W. 140, 82

Minn. 201.

34. A riparian owner upon a navigable stream

has the fee to low-water mark, and, as incident

to his ownership, he has, with other riparian

rights, the rijjht to extend piers and wharves

from his land into the river to the point of navi

gability, even beyond low-water mark; and such

rights cannot be taken from him, by the exercise

of the right of eminent domain, without compen

sation.—In re Union Depot Sl Ry. & T. Co., 17

N. W. 026, 31 Minn. 297: Brunswick v. Union

Depot St. Ry. & T. Co., Id.

35.. As Gen. Laws Minn. 1885, c. 183, $ 15, makes

no provision for "just compensation, " its require

ment that railroad companies shall permit others,

on application, to construct elevators on the land3

of such companies, is void.—State v. Chicago, M.

& St. P. Ry. Co..(Minn.) 31 N. W. 365.
86 Minn. 402.

Adequacy of provision for compensa

tion.

86. Laws Minn. 1873, c. 5, (Gen. St. c. 13,) re

lating to the laying out of roads by town super

visors, provides (section 89) for the ascertain

ment of the damages to the land-owners, but con

tains do provisions for the payment of such dam

ages. Held, that the statute will be construed

as requiring payment to be made by the town,

and it is therefore not unconstitutional as at

tempting to take private property for public use

without just compensation.—Woodruff v. Town

Of Glendale, 1 N. W. 581, 26 Minn. 78.

37. It seems that where the legislature provides

by special act for the opening of a road, and pro

vides no special means for determining the dam

ages to property required to be taken, the reason

able presumption is that they are to be ascertained

and paid under the provisions of the general law

on the subject.—Warner v. Commissioners Henne

pin Co., 9 Minn. 139, (Gil. 130.)

38. The legislature Is Judge of the expediency

of the exercise of the right of eminent domain,

but not of the amount of compensation to be paid

for property taken. —Langford v. County Com'rs

Of Ramsey County, 16 Minn. 375, (Oil. 333.)

39. Where private property Is to be taken for

public use, and no manner of determining the

compensation to be paid is provided by the con

stitution, it is the duty of the legislature to pro

vide an impartial tribunal for that purpose, be

fore which all parties may be heard.—Langford

v. Countv Com'rs of Ramsey County, 16 Minn. }75,

(Gil. 333")

40. Sp. Laws Minn. 1870, c. 143, authorizes the

taking of land for a state road, and appoints

thre»3 persons, private citizens, as commissioners,

authorizing them, or a majority of them, to de

termine the compensation to be paid, but requires

no notice of proceedings before the commission

ers, and makes no provision for the owners of

lands to appear at any stage of the proceedings

for any purpose. Held unconstitutional and void,

in failing to provide a just and equitable mode

of determining the compensation required by

Const. Minn. art. 1, $ 18, to be paid or secured.

—Langford v. County Com'rs of Ramsey County,

16 Minn. 876, (Gil. 333.)

Distinguished In Weir v. St. Pnul. S. 4 T. F. II. Co.. 18
Minn. 171. (Oil. 158:) Amen v. I.nkn Superior A M. U. Co..
21 Minn. 2.*2; Hrureerman v. True. 25 Minn. 133; State
v. Mwaengvr, 6 N. w. 459, 27 Minn. 125.

41. Gen. St. Minn. 1806, c. 34, authorizing con

demnation of private lands for railway purposes,

is not unconstitutional in failing to provide that

the condemnation proceedings shall be had in the

county or judicial district where the property is

situated, or that the commissioners for assessing

damages shall be appointed by, or their award

filed in, a court which would have Jurisdiction

of tho subject-matter, or that it only provides for

notice to be given of the time and place of hold

ing the first meeting of the commissioners, or

that it does not provide that appeals may be

taken to or prosecuted in any court save the one

in which the petition is first filed, or that it does

not provide for allowing the land-owner to be

heard upon the appointment of the commission

ers by the court. Such defects must be ad

dressed to the legislature.—Weir v. St. Paul, S.

& T. F. R. Co., IS Minn. 155. (Gil. 130.)

Dlstlnrruishlng Landlord County Com'rs of Bamsey

County, IB Minn. 375. (Gil. 383.)

42. The objection to a general statute authoriz

ing condemnation of private property for rail

way purposes, that it does not provide for ade

quate notice to non-resident property owners of

the meeting of the commissioners to assess dam

ages, cannot be raised by a resident land-owner

who had due notice.—Weir v. St Paul, S. & T.

F. R. Co.. 18 Minn. 155, (Gil. 139.)

43. Gen. St. Minn. 1866, c. 13, §S 33-43, as

amended by Laws 1867, c. 30, and Laws 1868, c.

48, which provides that on the laying out of

highways in a town the supervisors shall assess

the damages, is not unconstitutional as depriving

the land owner ot the right to have his damages

assessed by an impartial tribunal, which the su

pervisors representing the town may not be;

for section 89 allows an appeal to the county

commissioners who are impartial. Langford v.

Commissioners of Ramsey Co., 16 Minn. 375,

distinguished.—Bruggcrman v. True, 25 Minn.

123.

44. Where a highway has been laid out under

the provisions of Gen. St. Minn. c. 13, $§ 33-43,

as amended by Laws 1867, § 4, c. 30, and Laws

1868, c. 48, § 2, and an appeal taken under sec

tion 89, to three county commissioners, to fix the

damages, the land-owner, by so doing, finds in

them the impartial tribunal, and opportunity to

be heard, to which he is entitled.—Bruggcrman

v. True, 25 Minn. 123.

45. 8p. Laws Minn. 1878, c. 191, declaring a
certain traveled road in D. county a public high

way, and providing that "any person claiming
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to be damaged by the existence of said road shall

have the right within 60 days from and after the

passage of this law to present his claim to the

board of county commissioners of the county for

said damages, and said board shall hear and de

termine the same, subject to the right of appeal to

the district court of the county of D., and the per

son so appealing may do so within 60 days from

the time he received notice of the decision of said

board, " does not violate Const. Minn, art 1, § 13,

which provides that private property shall not be

taken for public use, without just compensation

being first made.—State v. Messenger, 6 N. W. 457,

27 Minn. 119.

Distinguishing T.nngtord v. County Com'ra ol Iiainsey
County, 16 Minn. 875, (Gil. 883.)

46. Sp. Laws Minn. 1881, o. 76, being chapter

10 of the charter of the city of Minneapolis, pro

viding for the condemnation of private property

for the purpose of a public park, is not unconsti

tutional because it does not entitle the land

owner to have his damages assessed by a jury,

and provides for that purpose a tribunal com

posed of freeholders, presumably tax-payers of

the city, as this does not infringe on the consti

tutional right to an impartial tribunal : nor be

cause it makes no provision for compelling the

attendance and examination of witnesses, as

other provisions exist therefor; nor because it

makes no provision for preserving the evidence

or the record of the proceedings for review by

the court, as such matters may be brought be

fore the court by affidavits ; nor because it denies

the right of appeal to the supreme court, as such

right is not constitutional, but pur ly statutory,

and there maybe a right of review bv certiorari.

—City of Minneapolis v. Wilkin, 14 N. W. 681, 30

Minn. 140.

47. Sp. Laws Minn. 1879, c. 226, "to legalize cer

tain roads or highways in the county of Ramsey,"

is valid and constitutional, and is a public act.

Being also an exercise of the right of eminent

domain by the state itself for a public purpose,

the constitutional requirement for securing just

compensation is satisfied by providing an im

partial tribunal to assess the same, and making

it a charge on the public treasury. Following

State v. Messenger, 27 Minn, 119.—State v. Brug-

german, 18 N. W. 454, 31 Minn. 493.

48. Under Act Minn. (Sp. Laws 1S87, c. 813)

creating a park board for tbe city of St. Paul as

amended, (Sp. Laws 18S9, c. 50,) the compensation

for land taken for parks is to be paid out of a spe

cial fund called a"parkfund,"made up of the pro

ceeds of a limited number of bonds of the city and

assessments for benefits to the amount of 50 per

cent, upon lands benefited. Held, that it is not a

general charge upon the treasury of the city, and,

except from the fund provided, the statute im

poses upon the city no liability to pay for the same,

and the act therefore provides no adequate method

forcompensatinp the owners of lands taken.—God

frey v. District Court, (In re Lincoln Park,) 46

N. W. 355, 44 Minn. 299.

49. A city charter providing that the board ol

public works "shall determine and appraise to

the owners the value of the real estate appropri

ated for the improvements" contemplates that

the measure of compensation shall be commen

surate with the nature and extent of the estate

taken, and hence is not repugnant to the consti

tutional prohibition against taking private prop

erty for a public usn without compensation. —

Fairchild v. City of St Paul, (Minn.) 49 N. W.

325.

46 Minn. 540.

Taking before making compensation.

50. The provision in the charter of the First

Division St. Paul & Pacific Railroad Company,

(Laws Minn. Ex. Sess. 1857, c. 1,) authorizing

it, after entering upon land, to hold, possess,

occupy, use, and enjoy the same for any of its

lawful purposes, etc., before making compensa

tion, is void, and for appropriating private

lands, and constructing and operating its road

thereon, without the consent of the owner, and

without making compensation, it is liable in

trespass.—Hursh v. First Div. St. P. & P. R.

Co., 17 Minn. 439, (Oil. 417.)

51. The constitutional provision that "private

property shall not be taken for publio use with

out just compensation therefor first paid or se

cured" is not violated by Gen. St. Minn. 1866, o.

34, § 23, which allows a railroad company con

demning property to take possession of the same

pending an appeal from an award by giving a

bond with "sufficient" sureties to piy any judg

ment that mav be rendered.—Weir v. St. Paul,

S. & T. F. R. Co., 18 Minn. 155, (Gil. 139.)

Distinguishing State v. Everett, 14 Minn. 439, (Oil. 330.)

Taking in excess of authority.

52. Sp. Laws Minn. 1878, c. 150, authorized the

location of a road 100 feet wide by commissioners

appointed for that purpose, who were to assess the

damages to the owners of land through which

the intended road should pass, and an appeal by

the land-owners from tbe award of the commis

sioners to the district court was provided for. The

report of the commissioners stated that they had

taken 42 acres of a certain lot The evidence

showed that the greatest amount of such lot that

was required for the road 100 feet wide as laid out

was 5 acres. Held that the taking by the com

missioners of 43 acres was in excess of their au

thority and void, and an appeal from the award of

damages should have been dismissed.—In re Stecs,

9 N. W. 879, 28 Minn. 326.

Rights acquired by condemnation.

53. Ex. Sess. Laws 1857, c. 1, $ 18, providing

that in condemnation proceedings thereunder the

railroad company should acquire an absolute

fee-simple in the lands condemned, instoad of an

easement merely, is not rendered void by Const

art. 10, § 4, which provides that lands may be

taken "for public way, " for the purpose of grant

ing to any corporation "the franchise of way for

public use, " but, if affected at all thereby, would

be limited and qualitied only by such constitu

tional provision.—Scott v. St Paul & C. Ry. Co.,

21 Minn. 322.

54. The charter of a corporation authorized the

condemnation of the entire lee of lands taken for

public use. Held that, if contrary to Const

art. 10, | 4, as taking more than a mere ease

ment, the condemnation would not be void, but

would be restricted to tbe easement.—Cotton v.

Mississippi & R. R. Boom Co., 22 Minn. 372.
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55. 'Where the use Is a public one, the legis

lature is tho exclusive judge of the amount of

land, and of the estate therein, which the pub

lic end to be subserved requires to be taken.

Hence itcan authorize a city to condemn the title

in tee-simple of land for public streets.—Fair-

child v. City of St. Paul, (Minn. ) 49 N. W. 325.

46 Minn. 540.

56. The title which a city acquires by con

demnation for streets is a "qualified or termina

ble fee" for street purposes only, which it holds,

not as proprietor, but as an agency of the state,

in trust for the public for street purposes, and

which it can neither sell nor devote to a private

use.—Fairchild v. City of St. Paul, (Minn.) 49

N. W. 325.

46 Minn. 540.

67. The right a railroad company acquires In

a highway by a compliauce with the piovisions

of Gen. St. 1866, c. 34, ji 29, for an agreement

with tho municipal or corporate authorities as to

the terms and conditions on which the highway

may be used, is a right simply to the public ease

ment, so far as muy bo necessary for railroad

purposes, and not a right to the servient estate

of the ownerot the fee.—Kaiser v. St. Paul, S. &

T. F. R. Co., 22 Minn. 149.

58. Where, In proceedings by a railway, a vil

lage lot is appropriated under the description as

designated by a survey and plat, the company

takes presumptively to the center of the street.

And, subject to tho public easement and the con

trol of the proper public authorities, tho company

acquires tho same interest In that portion of the

lot so taken lying in the street as to th > residue,

and may apply it to the same usos.—Witt v. St.

Paul & N. P. Ry. Co., (Minn.) 35 N. W. 832.

88 Minn. 122.

59. Where a railroad company procured to be

condemned for its use land abutting on a nav

igable lake, it acquired the riparian rights be

longing to it, although the petition for condemna

tion made no express mention of such rights.—

Hanford v. St. Paul & D. R. Co., (Minn.) 42 N. W.

596
" 43 Minn. 104.

DlBilnKUlahiug Brisblne v. St. Paol & 8. C. R. Co., 23
Minn. 114.

Abandonment of use —Reversion to

owner.

60. A railway company, authorized to construct

a railroad between two points, acquired by con

demnation and took for its right of way land of

plaintiff, but, without constructing the railroad,

it transferred the right of way to another rail

way company, also authorized to construct and

operate a railroad between the same two points,

and the latter company constructed, and after

wards maintained and operated, its railroad over

the right of way so transferred to It. Held,

that plaintiff's interests were not affected by the

transfer, and that he could not question the

fiower of tho former company to make, or of the

atter company to receive, the transfer of the

right of way; and that such transfer, although

not expressly authorized by the state, was not an

abandonment of tho use for which the land was

taken, so that it reverted to plaintiff.—Crolley v.

V.lM.DIO.—19

Minneapolis & St. L. Ry. Co., 16 N. W. 422, 30

Minn. 541.

DiBtinRuiHhinp: Freeman v. Minneapolis A St. L. Ry.
Co., 10 N. W. 694. 28 Minn. 443.

IL Compensation.

Who entitled to compensation.

61. The title to lands taken for railroad pur

poses, under tho provisions of Gen. St. Minn.

1S06, c. 34, tit. 1, does not vest in the company

until the time allowed for appeal from the award

of commissioners has expired, and no appeal has

been taken j and tho right to damages passes to

one receiving a conveyance of the land after

award and before the time for appeal elapses,

and he may take such appeal in his own name.

—Carli v. Stillwater & St. P. R Co., 16 Minn.

260, (Gil. 234.)

Waiver of right.

62. The dedication by a riparian owner of a

strip of lnnd lying along the river front for pub

lic use as a street docs not affect his rights as

a riparian proprietor, and he is entitled to com

pensation for the taking by a railroad of tho

lnnd between the street center and the channel

of the river.—Brisbine v. St. Paul & S. C. R.

Co., 23 Minn. 114.

Distinguished in llnnford v. 8t. Paul & D. R. Co., «S
N. W. 697. 44 N. W. 114... 43 Minn. 110.

63. Upon the entry on land of a railroad com

pany, and the commission of trespasses by dig

ging thereon by its agents and contractors for

the construction of a railroad, the mere silence

of the owner of tho land and his failure to insti

tute restraining proceedings do not amount to a

waiver of his right to prepayment of compensa

tion for the appropriation of his property, or to

a license that the work may go on.—Leber v.

Minneapolis & N. W. Ry. Co., 13 N. W. 31, 29

Minn. 256.

04. From a conveyance to a railroad company of

the land upon which its road has been previously

constructed the grantor is presumed to have con

sented to the maintenance of the road, although

his adjacent lands may be injured thereby.—Mc-

Carty v. St. Paul. M. & M. Ry. Co., 17 N. W.

C16, 31 Minn. 278; Radke v. Minneapolis & St

L. R. Co., 43 N. W. 6, 41 Minn. 350.

Amount of compensation for land taken

—In general.

65. Under Laws Minn. 1855, c. 27, providing

that the commissioners, in the condemnation of

lands taken for railroad purposes, are to ascertain

and determine the amount to be paid, as compensa

tion for his "interest or estate, " to the owner of

the land taken, such compensation is to be made

for " the interest or estate " the owner has, without

regard to the quantity or quality of the interest

which the railroad company takes.—Winona & SL

P. R Co. v. Denman, 10 Minn. 267, (Gil. 208.)

66. If the jury, in proceedings for condemna

tion of lands for railroad purposes, find that a

certain crossing is necessary and proper, they

should assess damages on the theory of its per

petual maintenance.—St. Paul & S. C. ±t- Co. V.

Murphy, 19 Minn. 500, (Gil. 433.)



579 580EMINENT DOMAIN, II.

67. In the condemnation of lands for railroad

purposes by a corporation, organizod under a

general law, having a right to renew its exist

ence from time to time, the value of the land

taken, subject to the easement, will, in tbe

absence of anything to the contrary, be pre

sumed to be nominal merely, and it is not error

to instruct the jury to allow as damages tbe full

value of the land.—Robbins v. St. Paul, S. & T.

F. R. Co., 23 Minn. 336.

68. Bp. Laws Minn. 1861, o. 1, chartering the

Lake Superior & Mississippi Railroad Com

pany, and giving it the "full, free, and perfect

use and occupancy" of lands condemned for rail

road purposes, confers a right to an exclusive

use; and in a condemnation proceeding it cannot

bo assumed, in the absence of proof, that the

use by the land-owner of the right of way along

side the railroad embankment as part of a pond

for a water-power would not interfere with the

exclusive rights of the company. —Lake Superior

& M. R. Co. V. Greve, 17 Minn. 333, (Gil. 399.)

69. Where the charter of a railroad company

does not fix the time with reference to which the

value of property taken for its use should be deter

mined, and proceedings for condemnation are not

commenced until after the company has entered

upon the land, and constructed its road through it.

compensation is to be determined upon the basis

of the value of the land at the time when the com

missioners pass upon it, and not as of the date of

the company's entrance thereon.—Winona & St.

P. R. Co. v. "Denman, 10 Minn. 367, (Gil. 203.)

70. The compensation for land taken for publio

use is the value of the land at the time of the con

demnation proceedings, though the land was pre

viously entered on and appropriated to such public

use.— Board of County Commissioners of Blue

Earth County v. St. Paul & S. C. R. Co., 11 N. W.

78, 33 Minn. 503.

71. Gen. St. Minn. 1866, c. 84, tit. 1, $ 19, per

mits the benefits accruing to the owner of lands

taken for railroad purposes from the construction

of the road, to be taken into consideration in or

der to reduce the damages to be paid by the rail

road company, but, in determining what compen

sation the owner shall receive, the increased

value of the land caused by such construction

cannot be considered for the purpose of increas

ing his damages.—Carli v Stillwater & St. P.

R. Co., 16 Minn. 360, (Gil. 334.)

72. In proceedings by a railway company to

.acquire land for the construction of a railroad

evidenco was introduced as to the value of the

property in consideration of its litness for vari

ous uses, which would depend somewhat on its

railroad facilities. Held, that it was error to

refuse a request for an instruction that, in es

timating the value, no increase in value accruing

from the construction of the railroad should be

included.—In re Union Depot St. Ry. & T. Co.,

17 N. W. 636, 31 Minn. 397; Brunswick v. Union

Depot St. Ry. & T. Co., Id.

73. In proceedings to ascertain the compensa

tion to bo paid to the owner for land taken for

railroad purposes, it appeared that the railroad

company, pursuant to the terms of its charter,

entered on the land and constructed its road

thereon without first compensating the owner

therefor. Held that, though the provision author

izing the taking of land without first compensat

ing the owner was void, as in violation of the

constitution of Minnesota, and the company be

came a trespasser in so entering, and whatever it

affixed to the soil became part of it, and belonged

to the owner thereof, yet, in proceedings to con

demn the land so taken, the owner is not entitled

to have taken into consideration the value of the

road-bed, ties, etc, placed on the land by the

company.—Greve v. First Div. St P. & P. R.

Co., 1 N. W. 816, 36 Minn. 66.

74. Certain crossings made by the con.pany, at

the owner's request, being apparently only tem

porary, it was right to decline to charge that the

verdict should be for the difference in the value

without the railroad, and with the railroad "with

the crossings over and under the track now there. "

—Sigafoos v. Minneapolis, L. & M Ry. Co.. (Minn.)

38 N. W. 637.

89 Minn. 8.

Amount of compensation for land taken

—As affected by value of land for spe

cial purpose.

76. In proceedings to condemn land forrailroad

purposes, it is not admissible to show the value

of the land for railroad purposes, but its value

for any purpose.—Stinson v. Chicago, St. P. &

M. Ry. Co., 6 N. W. 784, 27 Minn. 334.

76. In proceedings by a railway company to

condemn for railway purposes a leasehold inter

est in certain lots, together with certain build

ings and machinery thereon, it appeared that the

buildings and machinery were especially designed

for a plow factory, and that the owners had for

over 14 years carried on that business on the

premises, and that thereby the market value of

the property as a site for carrying on such busi

ness had been enhanced. Held, that it was

proper, in determining the value of the property,

to take into account the fact that such business

had been established and was in operation on the

premises, so far as this would affect the value. —

King v. Minneapolis Union Ry. Co., 30 N. W. 135,

32 Minn. 334.

77. In proceedings by a railroad company to

acquire title to a city lot it appeared that the

lot was bounded on three sides by depot grounds

and other land owned by the company, and the

evidence in behalf of the owner tended to show

that such proximity to the railroad enhanced the

value of the land, and that it was particularly

in demand for warehouse and elevator purposes.

Held that, in estimating the market value of the

land, its adaptation to and availability for such

purposes on account of its contiguity to the rail

road might be considered; but that the possibil

ity of future changes in the plans of the railroad

company as to making a track connection with

the lot was too remote to be considered.—Russell

v. St. Paul, M. & M. Ry. Co., 22 N. W. 379, 33

Minn. 210.

78. In proceedings to assess the compensation

for the taking, for the purposes of a railway, of

part of a farm situated in the vicinity of a city,

the adaptability of the land for suburban resi

dences may be considered in estimating its ma*
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ket value.—Sherman v. St. Paul, M. & M. Ry.

Co., 15 N. W. 239, 30 Minn. 227.

79. Although the land sought to be condemned

is close to a town, and the road, as projected, will

run between it and the town, the land-owner is not

entit led to damages on the basis that there was a

fair prospect that the land would some day be

wanted for town-lots.—Cedar Rapids, L F. & N.

Ry. Co. v. Ryan, (Minn.) 33 N. W. 6.
87 Minn. 88.

Taking part of entire tract,

80. The more value of the strip of land taken

by a railroad company for its right of way is not

"compensation," within the meaning of Const.

Minn. art. 1, jj 13.—Hursh v. First Div. St. P.

& P. R. Co., 17 Minn. 439, (Gil. 417.)

81 . The word " value, " as used in Bess. Laws

1857, c. 1, § 13, providing for taking of lands for

railroad purposes, includes not only the value of

the strip taken, considered as an isolated piece,

but such additional value as it may have by rea

son of its connection with adjacent lands of the

same owner.—Scott v. St. Paul & C. Ry. Co.,

21 Minn. 322.

82. Damage done to property by taking a por

tion thereof for railroad purposes may be ascer

tained by an estimate of the damages to differ

ent subdivisions of such property, whether

divided by railroad or highway, or whether a por

tion is upland, and another part pasture or plow-

land.— Colvill v. St. Paul & C. Ry. Co., 19

Minn. 283, (Gil. 240.)

S3. In proceedings under Laws Minn. 1S55. c. 27,

§ 5, to dotermiuo the compensation to bo paid for

the taking, for railroad purposes, of a strip of land

through a tract used as a farm, it is proper to con

sider, not only the value of such strip, but also the

injury to the entire tract by reason of such taking;

and in doing this it is essential to ascertain the

amount of land in the tract, which necessarily in

volves the determination of the title thereto.—

Winona & St. P. R. Co. v. Denman, 10 Minn. 267,

(Gil. 208.)

84. In proceedings to condemn lands for rail

road purposes, when the premises described in

the petition are part of a compact tract, actually

used as one farm, owned by one person, the dam

ages to the whole tract may be assessed, but

damages to other and separate, but adjoining,

farms of the same owner, through one of which

the road passes, but not described inthe petition,

cannot be assessed.—Minnesota Val. R. Co. v.

Doran, 15 Minn. 230, (Gil. 179.)

85. In proceedings for the condemnation of a

part of respondent's farm, it appeared that an

BO-acre tract lay south of a public road, and sep

arated from the rest of the farm by such road.

He had bought it before the proceedings, of a

mau who occupied a separate farm, and it had

a separate farm house upon it. For two years

prior to the condemnation proceedings it had

been cultivated by a tenaut. The Jury were in

structed that in estimating damages they were to

consider the farm as a unit, and to determine

whether or not such SO acre tract was a part ot

the farm; and that, if it was a part of it, then

they might consider the effect of the railroad up

on his convenience and safety in cultivating It

from his dwelling, in connection with the other

laud. Held not error. —St. Paul & S. C. R Co.

v. Murphy, 19 Minn. 500, (Gil. 433.)

Distinguishing Winona 4 St. 1'. E. Co. v. Waldron. II
Minn, bit, (Gil. 891.)

86. Where suburban property was divided into

lots for purposes of sale, and with nothing to show

that it was intended to be used as one tract, a rail

road company, on taking portions of certain lots

for railroad purposes, is liable only for the dam

ages to the lots from which a part was taken, and

not for damages to the whole tract.—Koerper v.

St. Paul & N. P. Ry. Co., (Minn.) 44 N. W. 195.

42 Minn. 340.

87. The rule adopted in regard to proceedings

under the general railroad law of Minnesota to

acquire the right of way for a railroad by con

demnation, that the inquiry as to damages may

extend to the effect of the taking of the proposed

right of way upon the entire farm or Iract out of

which it is taken, although only a part of such

farm or tract is described in the petition, ap

plies also to proceedings under special charters,

such as Sp. Laws Minn. 1870, c. 67, $ 4, and Sp.

Laws 1S79, c. 185, § 4, relating to the Minneapolis

& St. Louis Railroad Company; and the land

owner is not required to proceed, by cross-peti

tion or otherwise, to have the description in the

petition corrected or enlarged, in order to in

clude therein the recovery of damages to the en

tire tract.—Sheldon v. Minneapolis & St. L. Ry.

Co., 13 N. W. 134, 29 Minn. 318.

88. To constitute unity of property between two

contiguous, but prima facie distinct, parcels of

land, there must be such a connection or relation

of adaptation, convenience, and actual and per

manent use, as to make the enjoyment of the par

cel taken reasonably and substantially necessary

to the enjoyment of the parcel left in the most ad

vantageous and profitable manner in the business

for which it is used.—Pock v. Superior Short Line

Ry. Co., (Minn.) 31 N. W. 217.

86 Minn. S4S.

89. An owner of 120 acres of land, consisting

of three 40's in line from east to west, occupied

and used the whole as one farm, his residence

being on the easterly 40. A railroad company

located the line of its railway across the two

westerly 40's, and filed a petition for condemna

tion describing those two 40's only. Held that,

in assessing the compensation to be paid, the

effect of the appropriation of the right of way

across the two westerly 40's upon the easterly 40

should be taken into account.— Wilmes v. Minne

apolis & N. W. Ry. Co., 13 N. W. 39, 29 Minn.

242.

90. For the purposes of land-damages for a right

of way 100 feet wide over a farm of 160 acres, the

quarter section may be treated as one tract, and

damages to the entire quarter assessed.—Cedar

Rapids, I. F. & N. Ry. Co. v. Ryan, (Minn.) 33 N.

W. 6.

87 Minn. 88.

91. In condemnation proceedings for a railroad

right of way, when several lots constitute and are

used as one farm, the damage to the whole as a
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unit is to be allowed, though but a part of one of

the lota be actually taken.—Cedar Rapids, I. P. &

N. W. R. Co. v. Ryan, (Minn.) 33 N. W. 35.

86 Minn. 546.

92. Where a railroad has gained a right of way

14 feet wide by prescription, thus severing a farm,

and proceeds to occupy an adjoining strip west of

said right of way, the witnesses' attention haying

been called to the fact that the severance was com-

olete before, and that this occupation was merely

a widening of the right of way, it is not error to

charge that the jury might consider the damages

to the land west of the strip occupied.—Redmond

7. St. Paul, M. & M. Ry. Co., (Minn.) 40 N. W 61.

89 Mian. 248.

98. The owner of a farm consisting of distinct

parcels of land, separated by lands not owned by

him, and over which he has no private right of

way, is not entitled to have such separate parcels

treated as one entire tract, for the purpose of the

assessment of damages for the taking (for rail

road purposes) of land in one only of such parcels.

—Cameron v. Chicago, M. & St. P. Ry. Co., (Minn.)

43 N. W. 785.

42 Minn. 75.

94. In proceedings to condemn for railway

purposes two vacant city lots the owner also

asserted title to the entire block of which they

were a part, the whole of which was vacant

and unoccupied; and nothing was shown in re

spect to the appropriation of the property to any

use except that it had been surveyed and platted

into ordinary city lots. Held, that he was not

entitled to compensation for injury resulting to

other lots than the two touched by the railroad.

—Wilcox v. St. Paul & N. P. Ry. Co., 29 N. W.

148, 85 Minn. 439.

95. An award of compensation for property

taken for public purposes is not necessarily to be

set aside as excessive because its amount exceeds

the sum of the values of the different parts of the

property, such as a lease and buildings and ma

chinery, taking the value of each part separately,

as shown by evidence on the part of the owner;

he being entitled to the value of the whele taken

together.—King v. Minneapolis Union Ry. Co.,

20 N. W. 135, 32 Minn. 224.

96. In proceedings to condemn lands for a pub-

lio street, whore a portion of one entire tract is

taken, it is proper to admit evidence of the fair

marketable value of the whole tract, and also

the fair marketable value of the property not

taken, and instruct the jury to award the differ

ence as the damages or eompeusation to be al

lowed.—Haynes v. City of Duluth, (Minn.) 50 N.

W. 693.

47 Minn. 458.

Elements of damage to land not taken.

97. Additional fencing, required bv reason of

the construction of a railroad through a party's

land, is a proper matter to be considered, in con

demnation proceedings, in estimating the com

pensation to which such party is entitled.—Winona

& St. P. R. Co. v. Denman, 10 Minn. 207, (Gil. MH.)

98. The cost of additional fencing, rendered

necessary by the taking of part of a farm for a

railroad, may proporly be considered in ascer

taining the compensation to the owner, where

there is no statutory obligation on the part of the

railroad company to construct such fence, but

not where the company is required bv statute to

fence its line.—Winona & St. P. R. Co. v. Wal-

dron, 11 Minn. 515, (Gil. 392.)

99. In condemnation proceedings, it is not error

to instruct the Jury that in estimating damages

they may consider whether or not the fences

which the law requires the company to erect will

not prove more of an obstruction, and be more of

a damage to the owner, than the road alone with

out the fence would be, and independent of the in

convenience attending the use of p; 'os and bars

at farm crossings. — Minnesota Val. R. Co. v.

Doran, 17 Minn. 188, (Gil. 102.)

100. Tha necessary labor and delay in opening

and shutting gates, putting up and letting down

bars, rendered necossary by reason of the con

struction of a railroad through a farm, may be

taken into consideration in estimating damages,

and are not elements going to make up the mere

inconvenience that the jury are not to consider.

—Minnesota Val. R. Co. v. Doran, 17 Minn. 188,

(Gil. 162.)

101. In proceedings to compensate owners for

property taken for railway purposes, increased

exposure to fire, by the passage or the railroad

tracks directly through lands near where build

ings are already erected, may be considered by

the Jury in estimating the compensation due the

land owner.—Colvill v. St. Paul & C. Ry. Co.,

19 Minn. 283, (Gil. 240:) Lehmicke v. St. Paul,

B. & T. P. R. Co., 19 Minn. 464, (Gil. 406.)

102. Where buildings have been erected upon

lands condemned for railroad purposes, the in

creased exposure to fire or increased danger of

injury to the household, so far as they injuriously

affect the value of the premises as a dwelling

place, are elements of damage proper to bo con

sidered by the jury.—Curtis v. St. Paul, 8. & T.

F. R. Co., 20 Minn. 28, (Gil. 19.)

103. In proceedings for the condemnation of

lands for railroad purposes there was approiri-

ated for the companr"s use a strip of land, part

of a larger tract, used and occupied as an entirety

for the purpose of a brick-yard. Held, on ap

peal from the award of commissioners, that it

was proper to show that by reason of such appro

priation the appellants were prevented from

enlarging their works, and, in consequence there

of, the depreciated value of the brick-yard; and,

in determining the damages, it was also proper

to take into consideration the effect on the value

of the premises, and convenience in using them

for plaintiff's business, of the necessity of con

stant and frequent crossings of the track in haul

ing clay from the pits.—Sherwood v. St. Paul &

C. Ry. Co., 21 Minn. 127.

DIstiniralshlnK Winona A St. P. K. Co. v. Waldron, 11
Minn. 616. (Oil. 392.)

104. Evidence as to noise of passing trains, and

as to inconvenience and interruption in the use of

the property, resulting from the ordinary opera

tion of a railroad thereon, is competent as bearing

on the question of the diminished valuo of the prop

erty by reason of the construction of the railroad

over the same.—Board of County Commissioners
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of Cue Earth County v. St. Paul & S. C. R. Co., 11

K. W. 73, 28 Minn. 503.

105. The obstruction of tho flow of surface water

from one part of a tract of land to another, by rea-

Bon of the construction of a railroad through such

tract, may be considered in estimating the damage

to the tract by the construction of such road.—

Pfleger v. Hastings & D. R Co., 11 N. W. 72, 28

Minn. 510.

10 5. In condemnation proceedings by a railroad

company, damages may be allowed for injury to

a water-power by the construction of the road.

—Lake Superior & M. R. Co. v. Greve, 17 Mino.

322, (Gil. 299.)

107. As affecting the market value of the proper

ty, the fact may be shown that the railroad in

creases the rate of insurance upon buildings al

ready erected.—Cedar Rapids, I. F. & N. W. Ry.

Co. v. Raymond, 33 N. W. 704, 37 Minn. 204.

108. Evidence that the land, a part only of which

is taken, is so near to the railroad depot and stock

yards that the land will be subject to extraordi

nary use, is admissible; and the existence of a

highway on the land may be shown by oral evidence.

—Cedar Rapids, I. F. & N. W. Ry. Co. v. Raymond,

88 N. W. 701, 87 Minn. 204.

109. Where, from the evidence,' it is apparent

to the jury that maintaining and operating a rail

road near buildings increases the risk, the jury

may; though no witness has testified directly that

it will, consider such risk, in estimating the dam

age to the land on which tho buildings stand.—

Johnson v. Chicago, B. & N. R. Co., (Minn.) 35 N.

W. 438.

37 Minn. 519.

110. The general statute law relating to such

condemnation proceedings contemplates that such

rights of private use of the land taken as are of a

nature to interfere with the operation of the rail

road shall be determined and defined in the con

demnation proceedings, and tho land-owner has

not a reserved right of private crossing unless so

defined. Compensation to the land-owner is to be

assessed accordingly.—Cedar Rapids, I. F. & N.

W. Ry. Co. v. Raymond, (Minn.) 33 N. W. 704.

37 Minn. 204.

111. It was error, under Gen. Laws Minn. 1887,

c. 174, § 2, providing for crossings to be built by

the land-owner and maintained by the railroad

com] any, to charge that, no crossings having been

reserved to plaintiff, he was not, as a matter of

law, entitled to any, and that his damages should

be assessed accordingly.—Schmidt v. Minneapolis,

L. & M. Ry. Co., (Minn.) 38 X. W. 4S7.

88 Minn. 491.

112. The owner of certain lots taken for rail

road purposes, prior to the examination and

award by the commissioners, and in pursuance of

an agreement with tho railroad company that it

would pay the expense attending the removal of a

house situate on one of the lots, removed the

same. Held, that it was erroneous for the com

missioners to include such expense in their

award for damages done to the land, but they

should make the assessment with reference to its

co'idition at the time of making such award.—

Sherwood v. St. Paul & C. Ry. Co., 21 Minn.

122.

113. In an action for the damages to plaintiff's

property resulting from the construction of de

fendant's railroad in the street on which it abut

ted, the court charged that the measure of dam

ages was the difference between the rental value

of such property,with the railroad running through

thestreet. and such value if the railroad were not

there. Held, that this instruction did not confine

the allowance of damages to those resulting Iron,

the occupation of that part of the street immedi

ately opposite to plaintiff's property, and hence it

was erroneous.—Demueles v. St. Paul & N. P. Ry.

Co., (Minn.) 46 N. W. 912.

44 Minn. 436.

Allowance for benefits.

114. In ascertaining the compensation to be

paid for land condemned for railroad purposes,

the benefits to be deducted are to be confined to

thoso resulting directly from the construction of

the road through the land of the party wnose

land is taken.— Winona & St. P. R. Co. v. Wal-

dron, 11 Minn. 513, (Gil. 392:) Minnesota Cent.

B. Co. v. McNamara, 13 Minn. 508, (Gil. 468.)

115. The word "benefit, "as used in the general

law authorizing the condemnation of private

lauds for railroad purposes, (Gen. St. Minn. 1866,

c. 34, % 19,) providing that a deduction from the

damages assessed shall be allowed for "any bene

fit" that the owner may derive from the railroad,

applies only to the benefits peculiar to the land

owner alone, and not those in which he shares

as member of the community at large.—Weir v.

St. Paul, S. Sc. T. F. R. Co., 18 Minn. 155, (Gil.

139.)

116. The fact that, by roason of the location of

a railroad over land, the owner has been able to

sell large quantities of wood and ties to the com

pany, realizing large profits therefrom, is not a

benefit that can go in recoupment of damages

sustained by reason of taking the land.—Minne

sota Val. R. Co. v. Doran, 17 Minn. 138, (Gil.

102.)

117. In proceedings for the condemnation for

railroad purposes of a strip of land through a

farm, an instruction that, "as against the mar

ket value of the land actually taken, you will

offset nothing whatever, " is erroneous, as ex

cluding special direct benefits to the balance of

the farm, which might be set off against the in

jury caused by taxing such strip.—Winona & St.

P. R. Co. v. Waldron, 11 Minn. 515, (Gil. 392.)

118. Under Gen. St. Minn. 1878, c. 13, § 39,

providing that in assessing damages for land tak

en for a public highway the supervisors "shall

estimate the advantages and benefits the new

road, or alteration of an old one, will confer on

tho claimant for the same, as well as the disad

vantages, " the measure of damages to land

through which a highway is laid out is the

difference in value of the land without the high

way, and with the same constructed upon it, at

the time when the highway was laid out, and if

the advantages to tho land from the road are

equal to or greater than the disadvantages, then

the owner is not entitled to any damages. Fol
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lowing Railroad Co. v. Waldron, 11 Minn. 515,

(Gil. 393.)—Asbriosh v. Supervisors of the Town

of Oakdale, 9 N. W. 80, 28 Minn. 61.

119. Upon a trial to detcrmino the amount of

damages to which a land-owner is entitled for the

taking of his land for a highway, when the fact

appears uncontradicted that no special benefits ac

crued to the land from the laying of the road, and

that the land taken is valuable, the bare unex

plained opinions of witnesses that the land-owner

had suffered no damage is not sufficient to justify

setting off against the actual damage, from the

taking of the land, anything upon the ground of

special benefits. — Miller v. Supervisors of the

Towns of Beaver and Le Roy, (Minn. ) 83 N. W. 559.

87 Minn. 203.

120. In considering benefits to that portion of an

entire tract not taken, only such as result directly

and peculiarly to the particular tract are to be al

lowed, and not remote or speculative benefits re

sulting from a rise of property generally by reason

of the improvement.—Whitelv v. Mississippi, W.

P. & B. Co., (Minn. ) 38 N. W. 753.

38 Minn. 523.

121. The legislature may, in a city charter, au

thorize proceedings for wideniug, opening, and

grading a street to be conducted together as one

improvement, and the same commissioners who

assess benefits for such improvement may also be

authorized to assess the compensation or damages

for land appropriated or injuriously affected, and

embrace the result of each proceeding in their

report. But the condemnation proceeding is, in

itself, a separate matter, and only such benefits

can be considered and allowed therein as pertain

to that branch of the improvement; and, for the

damages awarded the land-owner in such pro

ceeding, he is entitled to bo paid in money. He

cannot lawfully be required to offset the same

against benefits assessed for the entire improve

ment.—McKusick v. City of Stillwater, (Minn.)

46 N. W. Tti9.
44 Minn. 372.

122. A clause or provision in a city charter

requiring commissioners, after making a separate

award of compensation for land taken for, or injuri

ously affected by, public improvements, and an

assessment for benefits for the cost and expense

of the improvements, to deduct from such assess

ment, as respects particular lots or parcels, the

amountso awarded for lands condemned or injured,

is unconstitutional and void.-—McKusick v. City of

Stillwater, (Minn.) 46 N. W. 769.

44 Minn. 872.

128. Where the "benefits" assessed are equal

a> the damages awarded, so that nothing is paya

ble to the land-owner for the land taken for a lo

cal improvement, the notice required by a city

charter (Mun. Code 1S84, § 154) to be given before

the city takes possession of the property con

demned, that the money to pay damages to per

sons awarded damages for property taken has

been collected and is in the hands of the city

treasurer, is not necessary.—Fairchild v. City of

St. Paul, (Minn.) 49 N. W. 325.

46 Minn. 540.

Allowance for incumbrances.

124. In an action of ejectment to recover land

occupied by a railroad, the defendant availing it

self of the statutory right to avoid ejectment by

having compensation for the taking of the land

awarded in the action, the amount of the compen

sation to be recovered by the plaintiff is not to be

affected by proof on the part of the defendant of

the existence of mortgages upon the land, the mort

gagees not being parties to the action.—Benuett

v. Minneapolis & P. Ry. Co., (Minn.) 44 N. W. 10.

42 Minn. 245.

III. PnOCEDUItE.

a. Before Commissioners.

Parties.

125. For the purposes of the petition In proceed

ings to acquire lands for the use of a railway

company, lands not embraced in such petition,

but separate and independent lots or parcels, are

not to be deemed affected by the proceedings, so

as to entitle the owner to appear and make op

position. Nor can the owner of lots proposed to

be taken oppose the proceedings on grounds

affecting only other separate lots of his own, not

described in the petition nor included in tho pro

posed improvement.—St. Paul & N. P. Ry. Co. v.

State. 25 N. W. 345, 34 Minn. 227.

126. A railway company which has acquired all

property, privileges, and franchises, including the

corporate franchise cf another, is its successor in

interest in condemnation proceedings begun by

that company, and is authorized to complete them.

—Bradley v. Northern Pac. Ry. Co., (Minn.) 36 N.

W. 345.

88 Minn. 234.

127. In an application to prevent condemnation

by a railway company, petitioner, (a railway depot

company,) alleged that it was the owner in" fee-

simple of the land, and had given a certain rail

way use of certain tracks, but reserving to itsolf

certain rights of extension. Held, that the appli

cation showed Buch an interest in tho property as

would have enabled applicant to appropriate the

same to its own corporate purposes.—Minneapolis

Ry. Terminal Co. v. Minneapolis Union Ry. Co.,

(Minn.) 36 N. W. 105.

88 Minn. 157.

Notice.

128. The legislature may provide that the no-

tico of proceedings to condemn land for public

purposes, and to assess compensation therefor,

may bo upon constructive notice to the owner, by

publication, as well as on personal notice.—St.

Paul, M. & M. Ry. Co. v. City of Minneapolis,

27 N. W. 500, 35 Minn. 141.

129. "Where the owne* of land Is In tho actual

occupancy thereof, and resident thereon, at the

time of instituting proceedings to condemn the

same for railroad purposes, failure to give the

personal notice required by law is fatal.—Leh

man v. St. Paul, 8. & T. Y. R. Co., 18 Minn. 174,

(Gil. 157.)

DlHtlnsrnlnhpd In Rhelnor y. Union Depot, etc.. Co., 17 N.

W.626. 81 Minn. 295.

130. Personal notice to the owner is not a con

stitutional requisite to the validity of proceed

ings by the city of St. Paul to take private prop

erty for public use, the charter requiring notice
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by publication.—Kuschke v. City of St. Paul,

47 N. W. 7SC, 45 Minn. 225.

131. In proceedings under Gen. St. Minn. 1878, c

34, tit. 1, to take private property for public uses,

in the case of domestic corporations, the mode of

service of notice provided in section 15, to-wit,

"upon the president, secretary, or any director or

trustee of such corporation," is exclusive; and

service "upon any acting ticket or freight agent,"

under Gen. Laws Minn. 1871, c. t>4, (Gen. St. Minn.

1876, c. KG, 8 ft},) would not, in such proceedings,

be legal service.—In re St. Paul & N. P. Ky. Co. v.

Minnesota, St. C. & W. Ry. Co., 30 N. W. 432, 36

Minn. 85.

132. In a notice, under the charter of the Min

nesota & Pacitic Railroad Company, (Laws Minn.

Ex. Seas. 1(n>7, c. 1, § 13,) of an application for

the appointment of commissioners lor the con

demnation of lands for railroad purposes, it is

not necessary that the lands to be taken be par

ticularly described, that the specific use be stat

ed, or the names of the owners, in the absence of

statutory requirement.—Wilkin v. First Div. St.

P. & P. R. Co., 16 Minn. 271, (Gil. 244.)

133. The charter of St. Paul, c. 7, tit 1, $ 8, pro

vides that in proceedings to condemn land the no

tice by publication "shall describe the land to be

condemned as near as may be done by general de

scription. " A notice was for "condemning and

taking an easement oh land ou the line of D street,

from B street to S street, for making and main

taining slopes 1}£ feet on said land for every foot

cut or filled, necessary for the grading of D street. "

The grade of D street had been established, and

profiles filed, as required by section 1, tit. 3, of tha

charter, making it the duty of the council to es

tablish the grades of all streets, and to cause pro

files thereof to be filed with the register of deeds

and the engineer of the board of public works.

Held, that the notice was sufficient.—Kuschke r

City of St. Paul, (Minn.) 47 N. W. 786.

45 Minn. 225.

134. Land proposed to be condemned for the

"opening, widening, and extension of James

from Onoida street to Western avenue, " in the

city of St. Paul, was described in a notice as "all

that land not already dedicated or condemned for

public use lyingwithin the lines of Jamos street,

produced east from Webster street to Western

avenue, in the city of St. Paul. " Held, that

this was a sufficient description, as the land pro

posed to be taken could be readily ascertained

by reference to the boundaries given.—Faircbild

v. City of St. Paul, (Minn.) 49 X. W. S25.

46 Minn. 540.

Petition.

135. The charter of the Minnesota & Pacific

Railroad Company (Laws Minn. Ex. Sess. 1857,

c. 1, § 13) provides that the company may apply

to the court "for the appointment of three com

missioners to make an appraisal and award of the

value of any and all lands which are the private

property of any person on the line ot said rail

road or its branches, or any division or part

thereof which shall be designated in such appli

cation. Held, that the word "designated" refers

to tho words "or any division or part thereof,"

and not to the word "lands;" so ihat an applica

tion of the company not particularly describing

the lands, but referring to them as boing on a

particular division of tho road, is sufficient.—

Wilkin v. First Div. St. P. & P. R. Co., 16 Minn.

271, (Gil. 244.)

130. Where a single petition is filed for the con

demnation of several tracts of land abutting on

navigable waters, belonging to different owners,

the fact that in describing some of the tracts the

riparian rights incident thereto are mentioned will

not warrant the construction that the rights inci

dent to the other tracts are to be excluded because

not specifically mentioned.—Hanford v. St. Paul

& D. R. Co.. (Minn.) 44 H. W. 1144.
43 Minn. 104.

Appointment of commissioners.

137. Upon the hearing under Gen. St. Minn. 1878,

c. 34, § 17, as amended by Laws 1879, o. 35, § 1, of a

petition for the appointment of commissioners to

determine the compensation for taking lands for

rauroaa purposes, u is ior we petitioner «> prove

its incorporation.—Chicago, B. & N. Ry. Co. v. Por

ter, (Minn.) 46 N. W. 75.

48 Minn. 527.

138. In a statute authorizing the appropriation

of land for public purposes, a provision for the

appointment of three commissioners to ascer

tain compensation to be paid therefor, being for

tho benefit of the land-owner, and not jurisdic

tional, may be waived, and the owner may con

sent to an assessment of the damages by two of

the three commissioners.—City of Minneapolis

V. Wilkin, 14 N. W. 581, 80 Minn. 140.

189. Where a land owner appears before com

missioners appointed on petition duly filed, and is

heard in respect to his damages, and appeals from

their award, he has waived irregularities in their

appointment.—Whitely v. Mississippi W. P. & B.

Co., (Minn.) 38 N. W. 753.

88 Minn 523.

140. An order for the appointment of commis

sioners for the condemnation of lands for rail

road purposes, which authorizes the appraise

ment of the value of lands theretofore entered

upon and occupied, at the time of their being so

occupied, is not, by reason thereof, void as to so

much of the order as authorizes the like ap

praisal of lands to be thereafter taken. —Warren

v. First Div. St P. & P. R. Co., 18 Minn. 384,

(Gil. 345.)

141. An order in proceedings by a railway

company to acquire lands, appointing commis

sioners to appraise the damages, under Gen. St.

Minn. 1878, c. 34, § 17, is a final order In a spe

cial proceeding, and therefore appealable, since

it dcU'rmiues finally that the lauds proposed to

be taken are necessary for tho proposed improve

ment.—St. Paul & N. P. Ky. Co. v. State, 25 N.

W. 345, 34 Minn. 227.

Meeting of commissioners—Hearing.

148. The provision in a charter of a railway

company (Sp. Laws Minn. 1870, c. 57) for the ap

pointment bv the court of commissioners to as

certain the damages or compensation to be made

to owners of land taken by the railroad, required

that the court should fix a time and place for the

first meeting of the commissioners, and that no
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tire of such mooting should be entered in the

minutes of the court, and should operate as

notice to all parties. Held, that an order of the

court appointing such first meeting to be held
"at the village of W., ■ which was a populous

village embracing two squaro miles of territory,

was not fixing a place of meeting, within the

meaning of the act; and that for such omission,

and the omission to enter notice of the meeting

in the minutes of the court, the award of the

commissioners was invalid as to a land-owner

who had no actual notice of the time and place of

tho meeting, and who never voluntarily appeared

before the commission.—In re Minneapolis & St.

L. R. Co., (Minneapolis & St. L. Ry. Co. v.

Kanno,) 19 N. W. 975, 82 Minn. 174.

143. Commissioners appointed to ascertain the

compensation to be made for lands takcm for a

railroad came upon such land without previous

notice to the owner, and remained there about

20 minutes. While there they were seen by the

owner, and a third party informed him who they

were. Held, that this did not amount to actual

notice of tho time and place of meeting, nor a vol

untary appearance in tho proceedings.—In re

Minneapolis & St. L. R. Co., (Minneapolis &

St. L. Ry. Co. v. Kanne,) 19 N. W. 975, 82

Minn. 174.

144. Under the charter of the St. Paul & Sioux

City Railroad Company, (Laws Minn. 1855, c. 24,)

which provides, with respect to proceedings for

the condemnation of lands, that, "whon the

court shall have satisfactory proof * * * of

the nature and extent of the interest or estate of

each and every party in the same. " it may appoint

commissioners to ascertain the owner's damages,

etc., the title to such land is a question for the

court, with which the commissioners have no

concern.— St. Paul & 3. C. R. Co. v. Matthews,

18 Minn. 341, (Gil. 303.)

145. Parties named in a petition for the con

demnation of lands for railroad purposes, under

the general railway law, (Uen. St. Minn. 1800, c.

34,) may, both before the commissioners and

upon appeal from their award, controvert the al

legations in a petition as to their title and estate,

and show what their actual right and title are,

and the issue thus made is triable by the com

missioners, and. on appeal, by the court, in de

termining the measure of damages.—Brisbine v.

St. Paul & S. C. R. Co., 23 Minn. 114.

Award.

146. Proceedings for the condemnation of a tract

of land for a highway are invalid, where the award

of damages and subsequent proceedings relate, in

teniis, to a different tract of land.—Keyes v. City

of Minneapolis, (Minn.) 44 N. W. 529.

42 Minn. 467.

147. In assessing compensation to a railway

company for laying out a stroot across its rail

road tho damages cannot bo sot off against sup

posed benefits; but error in allowing such set

off does not make void tho proceedings, where

a remedy by appeal is provided for an erroneous

assessment. — St. Paul, M. & M. Rv. Co. v. City

of Minneapolis, 27 N. W. 500, 35 Minn. 141.

148. Under the charter of St. Paul, c. 7, tit. 1, 8

12, providing that, in proceedings to condemn

land, the damage to a building on it shall be as

sessed as part of the damages for taking the land,

the omission to include in the assessment the

damage to the building is an error to be corrected

on appeal, and does not vitiate the proceedings

where the land and the building belong to the

same person.—Kuschke v. City of St. Paul, (Minn.)

47 N. W. 786.

45 Minn. 225.

149. Where, in procesd ings for the condemnation

of lands for railroad purposes, jurisdiction has

once attached by duo service of the requisite pe

tition and notice, and an award is regularly made,

the rights of respective parties become definitely

fixed, and the award, until modified or changed

on appeal, is conclusive and binding on all par

ties of record, their privies and grantees.—Trog-

den v. Winona & St. P. R. Co., 22 Minn. 198.

150. Parties acquiring rights in lands, pending

proceedings for their condemnation for railroad

purposes, will be doemed to have notice thereof,

and will take subject to the award.—Trogdon v.

Winona & St. P. R. Co., 22 Minu. 198.

151. In proceedings under Sp. Laws Minn. 1881,

c. 76, being chapter 10 of the charter of tho city

of Minneapolis, for tho condemnation of private

property for the purpose of a public park, where,

on appeal to the district court, a rcappraisement

is made by a new commission appointed by tho

court, the value of the property must be assessed

as of tho date of the filing of ihe report of tho

original commission, and the land -owner is enti

tled to interest on such new award from the date

of the filing of the original report. —City of

Minneapolis v. Wilkin, 15 N. W. 008 30 Minn.

145.

Opening default.

152. A railway (depot) company, (a piece of

whose land was sought to be condemned for the

purposesof another railway company,) having suf

fered default in the condemnation proceedings, but

showing sufficient excuse, may be let in to opposo

such proceedings, the same being opened for that

purpose, though the award of commissioners had

been filed under (Jen. St. Minn. 1878, c. 66, § 125.

—Minneapolis Rv. Terminal Co. v. Minneapolis

Union Ry. Co., (Minn.) 36 N. W. 105.

33 Minn. 157.

Tender of amount of award.

153. The award of commissioners in proceed

ings for condemnation of lands was filed Decern-

bjr 2d. Tender was made December 4th. Held,

that the fact that such tender did not include in

terest was immaterial.—Scott v. St. Paul & C.

Ry. Co., 21 Minn. 322.

154. Where, in proceedings for tho condemna

tion of lands for railroad purposes, the owner ia

notified of the filing of an award immediately

thereafter, and the company, before it enters ou

the land, offers to pay the award, and has the

means and money then and there to do so, but the

owner retuses to accept it, the company is re

lieved from any obligation to mako further ten-

dor, and need only keop the money in readiness

to be paid on demand.—Scott v. bt- Paul & C

Ry. Co , 21 Minu. 322.
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Taking possession cn filing bond or '

making deposit of amount awarded.

155. After an appeal by a railway company from

an award of commissioners in proceedings for

the condemnation of land for its railroad, it gave

the bond required by Gen. St. Minn. 1878, o. 34,

{ 24, conditioned for the payment of whatever

amount might be required by the judgment of

the court therein, and took possession of the

property. Thereafter the company entered a

dismissal of the appoal, and judgment of dis

missal was entered thereon. Held, that the

judgment dismissing the appeal was a final judg

ment, within Gen. St. 1878, c. 34, § 29, as amend

ed bv Laws 1S81, c. 57, providing that if such

award is not paid, in case no appeal is taken

within 60 days after the entry of final judgment,

the proceedings shall be deemed to be abandoned,

and the person in whose favor the award was

made may have judgment for damages for the

amount of the award, with 10 per cent, from the

date of filing it, and that, on the company fail

ing to make such payment, such judgment might

be entered against it; but counsel fees incurred

by the land-owner in the condemnation proceed

ings could not be included.—Minneapolis & N.

W. R. Co. v. Woodworth, 21 N. W. 476, 32 Minn.

452.

156. Under Laws Minn. 1881, Ex. Bess. c. 10,

§ 1, providing that, "at any time after the mak

ing" of an order prescribing the location and

manner of the crossing of a railroad of the cor

poration petitioning therefor over another rail

road, the petitioning corporation shall be entitled

immediately to make and operate the same upon

filing the bond prescribed, such petitioning cor

poration may proceed to do so, notwithstanding

the adverse party has duly taken and perfected

au appeal from the order appo;nting the commis

sioners, by, among other things, executing and

filing an undertaking for a stay of proceedings

under Gen. St. 1K7S, c. 86, $ 10, as the special

provision, being sufficiently comprehensive, must

control the provisions of the general law.—State

v. District Court of Hennepin County, 29 N. W.

60, 35 Minn. 461.

157. Under a provision in the charter of a rail

road company authorizing the amount awarded

for damages in proceedings for condemnation of

land for the use of the railroad to be deposited

in court for the use of the land-owner, a deposit

of such amount with the clerk of the court, with

instructions to pay same to the land-owner when

he should execute a deed to the railway company,

is unavailing to give the company any right to

the property. It is not material that the com

pany authorized an agent to make the deposit

without imposing any condition.—Kanne v. Min
neapolis & St. L. Ey. Co., 15 N. W. 871, 30 Minn.

423.

Abandonment of proceedings.

158. Under the provision of the charter of the

citv ol Minneapolis, (Sp. Laws Minn. 1881, c. 76,

subo. 10, § 4,) that in case payment of the amount

awarded as damages to the owners of property

taken for public use by the city is not made

within one year after the confirmation of the

award, or the determination of the appeal there

on, the proceedings shall be deemed to be aban

doned, unless the council causes the amount of

buch award to be paid to the owner, or sets it

apart in the treasury for him within one year

after confirmation of the award, the proceedings

to take the land are ipso facto abandoned.—Bar-

tleson v. City of Minneapolis, 23 N. W. 839, 33

Minn. 468.

159. Although a railway company which has tak

en proceedings to acquire lands for its uses may

discontinue and abandon the proceedings before

the entry of a judgment therein, if it has actu

ally entered into possession of the land pending

the proceedings, it must, to render such discon

tinuance effectual, surrender and abandon the

possession of the premises.—Witt v. St. Paul &

N. P. Ry. Co., 29 N. W. 161, 35 Minn, 404; Wil

cox v. Same, 29 N. W. 148, 35 Minn. 439.

160. A property owner who appeals to the dis

trict court from the award of commissioners, must

prosecute his appeal, and delay in such prosecu

tion does not show abandonment of the proceedings

by the railroad.—Bradley v. Northern Pac. Ry. Co.,

(Minn.) 36 N. W. 845.

38 Minn. 234.

Action to recover compensation

awarded.

161. The right to damages awarded for lands

taken for a publio street becomes fixed when all

the acts required are performed, whether the street

has been actually opened and graded or not. The

fact that the improvement has been abandoned,

and the land not in fact taken, is matter of defense,

to be set up in the answer.—Daley v. City of St.

Paul, 7 Minn. 390, (Gil. 311.)

162. A general allegation of title in fee in plain

tiff, at a date previous to the commencement of

his action for damages assessed for the laying out

of a street, is sufficient to entitle him to maintain

the action.—Daley v. City of St. Paul, 7 Minn. 390,

(GiL 311.)

b. Appeal from Award.

Jurisdiction.

163. An appeal to the district court from the de

cision of referees appointed to assess damages for

property taken by the St. Croix Boom Corporation

is authorized by the charter of such corporation,

(Laws Minn. 1856, p. 232, § 20,) which provides that

"unless an appeal to the district court be taken

from the assessment," etc.—Paddock v. St. Croix

Boom Corp., 8 Minn. 277, (Gil. 243.J

164. Where the order appointing commissioners

to appraise damages for lands taken for railroad

purposes was made by a judge of the supreme

court, the district court has jurisdiction, upon

appeal from the award of the commissioners, al

though neither the order nor a copy of the order

appointing the commissioners is on file in that

court.—Warren v. First Div. St. P. & P. R. Co.,

18 Minn. 384, (Gil. 345.)

Notice.

165. The charter of a railway company required

that an appeal from the assessment of damages

by commissioners in proceedings to take lands

lor the use of the company should be taken with

in 30 days after the filing of the award, by filing
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a notice of appeal with the clerk of the district

court. An appellant failed to file such a notice,

but served the notice upon an agent of tho rail

way company. Held, that the district court ac

quired no Jurisdiction of the case, and that the

defect was not cured, so as to give the court ju

risdiction, by the action of the railway company

In executing and filing a bond, immediately after

service of the notice, conditioned to pay appel

lant whatever sum might be awarded her upon

such appeal; such proceeding by the company

not being authorized by its charter. —Klein v. St.

Paul, M. & M. Ry. Co., 16 N. W. 265, 80 Minn.

451.

Effect of taking appeal.

166. By taking an appeal from the award of com -

missioners, in proceedings for the condemnation

of lands for railroad purposes, the owner does

not waive his right to object to the proceedings

for the appointment of commissioners.—Warren

v. First Div. St P. & P. R. Co., 18 Minn. 384,

(Oil. 845.)

167. An appeal from the award of commissioners

(bringing in question only the sufficiency of the

damages) is not inconsistent with a proceeding to

vacate the appointment of the commissioners, and

to oppose the condemnation proceedings.—Minne

apolis Ry. Terminal Co. v. Minneapolis Union Ry

Co., (Minn.) 36 N. W 105.
88 Minn. 157.

Dismissal of appeal.

168. The charter of the Hastings & Dakota Rail

road Company (Laws Minn. 1857, c. 89, § 9; Sp.

Laws 18H6, c. 12, jj 7) provided for the appoint*

ment of commissioners to condemn lands for its

use, and that, after their report was filed in the

district court, the company or land-owner might

appeal therefrom, and that such appeal should be

entered, proceeded with, and determined the

same as appeals from justices of the peace, and,

when properly taken, entered on the second day

of the next term thereafter; but did not, by ex

press terms or necessary implication, prescribe

the ground, time, or manner of such appeal.

Held, that the fact that such appeal was not

taken within the time prescribed for appeals

from justices' courts was no ground for dismissing

the same.—Peters v. Hastings & D. Ry. Co., 19

Minn. 260, (Gil. 220.)

169. The fact that an appeal from the award of

commissioners appointed under Gen. St. I860, c.

31, is taken by the owners alone, without the

mortgagees Joining therein, or that the Jury did

not, before plaintiff rested his case, examine the

premises, is no grouud for dismissing the appeal.

—Knauft v St. Paul, S. & T. F. R. Co., 22 Minn.

173; Wilkin v. Same, Id. 177.

170. Where a railroad company dismisses an

appeal in condemnation proceedings against the

protest of appellee in the absence of a special

contract, or positive rule of law, plaintiff is not

entitled to recover of the railroad company for

services, time, or expenses incurred in defend

ing against such condemnation proceedings.—

Bergman v. St. Paul, S. & T. F. R. Co., 21 Minn.

533.

What questions brought up.

171. The scope of an appeal from the award of

commissioners, in proceedings for the condem

nation of lands for railroad purposes, is to secure

u retrial of the same matter submitted to the

commissioners.— St. Paul & 8. C. R. Co. v.

Murphy, ly Minn. 500, (Gil. 433;) Curtis v. St.

Paul, S. & T. F. R. Co., 20 Minn. 26, (Gil. 19;)

Rippe v. Chicago, D. & M. R. Co., 20 Minn. 187,

(Gil. 166;) Sherwood v. St. Paul & C. Ry. Co.,

21 Minn. 123: Warren v. First Div. St. Paul & P.

R. Co., Id. 424; Trogden v. Winona & St P. R.

Co., 22 Minn. 19S: Whitacre v. St. Paul & S. C.

R. Co., 24 Minn. 311.

172. An appeal from the award of commis

sioners appointed to assess damages for lands

taken for railroad purposes brings up only the

question of the propriety of the amount award

ed.—Warren v. First Div. St. P. & P. R. Co.,

18 Minn. 384, (Gil. 345;) St. Paul & S. C. It.

Co. v. Murphv, 19 Minn. 500. (Gil. 433:1 Rippe

v. Chicago. P. & M. R. Co., 20 Minn. 187, (Gil.

166;) Id.", 23 Minn. 18.

173. Objections to the jurisdiction cannot be

raised on such appeal.—Warren v. First Div. St.

P. & P. R. Co., 18 Minn. 384, (Gil. 345.)

174. An appeal under Gen. St. Minn. 1866, o.

84, | 26, by a railroad company from the award

of commissioners appointed in proceedings for

the condemnation of lands, brings up for review

the propriety of an increase as well as a decrease

of the amount of damages awarded.—St Paul

& S. C. R. Co. v. Murphy, 19 Minn. 500, (Gil.

433.)

175. An appeal from the assessment of commis

sioners appointed undorComp. St. Minn. o. 129, re

lating to dams and mills, brings up to the district

court only the question of the amount of damages

awarded, under Comp. St c. 129, $ 13, to the parties

whose lands were overflowed, and not the propri

ety of the order appointing tho commissioners.—

Turner v. Holleran. 11 Minn. 253. (Gil. 163.)

176. On appeal from the award of commission

ers in proceedings to take land for the uso of a

railroad, under Gen. St. Minn. 1866, c. 34, the

district court cannot dismiss the petition and

subsequent proceedings in the case, fur the only

question brought before it by such appeal is the

propriety of the amount or damages awarded.—

Rippe v. Chicago, D. & M. R. Co., 20 Minn. 187,

(Gil. 166.)

177. In condemnation proceedings under the

general railroad act of Minnesota, (Gen. St. 1866,

c. 34,) the petition for commissioners described

the land to be condemned, and named the con

testing claimant as sole owner, and trial was

had belore, and award made by, the commis

sioners, by consent of parties, upon that basis.

Held, that an appeal from their award brought

up only the question of the propriety of the

amount of the award.—Rippe v. Chicago, D. &

M. R Co., 23 Minn. 18.

178. In proceedings for the condemnation of

lands for railroad purposes, separate awards

were made to the owners, and to u mortgagee of

the land. The owners alone appealed, and pend

ing tho appeal the mortgagee, by foreclosure,

became the absolute owner of the whole property,
but was not substituted forappollauts in the con

demnation proceedings. Held, that the only
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question to bs determined was the compensation

to be paid to the appellant for the injury to his

estate at the date of the award by the commis

sioners, which question was not affected by the

change in the title caused by the foreclosure of

the mortgage.—Trogden v. Winona & St. P. R.

Co., 22 Minn. 198.

Oath to jury.

179. Upon the trial of an appeal from the award

of commissioners appointed under Gen. St. lijtif),

c. 34, to determine the compensation to be paid for

lands taken for railroad purposes, the oath to be

administered to the jury, in the absence of any

express provision therefor, is the one prescribed

by section 5, c. 72. to be administered to petit

jurors, impaneled for the trial of any civil action

or proceeding.—Knauft v. St. Paul, S. & T. F.

R. Co., 22 Minn. 173; Wilkin v. Same, Id. 177.

View by jury.

180. On the trial of an appeal from the award

of commissioners in condemnation proceedings,

an objection that the Jury did not have a view of

the premises is not available unless application

shall have been made therefor and refused.—

Knauft v. St. Paul, 8. & T. F. R. Co., 22 Minn.

173; Wilkin v. Same, Id. 177.

Right to open and close.

181. Under Gen. St. Minn. 1SB6, c. 66, J 209,

providing that, unless the court, for special rea

sons, otherwise directs, the plaintiff shall open

and close the trial, a land-owner who appeals

from an award of commissioners in railroad con

demnation proceedings may properly be allowed

to open and close, although he stands as defend

ant on the docket— Minnesota Val. R. Co. v.

Doran, 17 Minn. 188, (Gil. 162.)

Evidence—Presumption and proof of

ownership.

182. Where the application for the appointment

of commissioners in condemnation proceedings

by a railroad eonipany avers title to be in the

claimants, they need not, on appeal, show title

in themselves.—Knauft v. St. Paul, S. & T. F.

R Co., 22 Minn. 173; Wilkin v. Same, Id. 177.

183. The petition in condemnation proceedings

under Gen. St. Minn. 1388. c. 34, described the

party as the owner of certain lands sought to be

condemned, and it nowhere appeared in such

proceedings that his relation was different from

that alleged. Held, upon appeal by him from

the commissioners, that it would be assumed

that such appeal was taken as owner in fee.—

Rippe v. Chicago, D. & 11. R. Co., 23 Minn. 18.

184. In proceedings by a railway company to

acquire land for its uses the petition of the com

pany alleging title in the respondent is an ad

mission of that fact for the purposes of the pro

ceeding. If, pending the proceedings, the com

pany discovers that the respondent's title is

qualified or partial, the remedy is by a timely

abandonment of the proceedings, or by obtain

ing leave to amend; not by a motion on affida

vits that Judgment be entered for a sum less than

that awarded by the verdict. —Wilcox v. St.

Paul & N. P. Ry. Co., 29 N. W. 148, 35 Minn.

439.

185. On appeal in condemnation proceedings,

under the charter of the St. Paul & Sioux City

Railroad Company, (Laws Minn. 1855, c. 24,) if

the petition for the appointment of commission

ers describes the lands to be appropriated, and

alleges ownershin to be in the claimant, such al

legation is to be deemed ownership infeo; and, if

no issue is taken as to such ownership, the ques

tion of title as to the strip taken is admitted,

and neod not be proved ; and, where damages are

claimed for injury to the remaining portion of

ths claimant's land, his possession as to such por

tion is prima facie evidence of ownership in foe.

— St. Paul & S. C. R Co. v. Matthews, 16 Minn.

341, (Gil. 303.)

186. In condemnation proceedings the testi

mony of one claiming damages to land not actu

ally taken, that be is the owner of the land, and-

lives on it, and has lived on it for 15 vears, is,

in the absence of all other evidence of title, suffi

cient proof of ownership.—St. Paul & S. C. R.

Co. T. Matthews, 16 Minn. 811, (Gil. 803.)

187. In proceedings for the condemnation of

cerium lots forrailroad purposes, the controversy

was as to whether the lots extended ro far back

as to abut upon a river. Held, that the owner

was properly allowed to show the acquiescence of

a patentee of the land in question in his (the

owner's) possession of such lots back to the wa

ter line.—Kippe v. Chicago, D. & M. R. Co., 23

Minn. 18.

Value of property — Amount of

damage.

188. In proceedings to ascertain the compen

sation to be paid for a strip of land through a>

farm, taken for railroad purposes, evidence of

the market value per acre of such strip is admis

sible.—Winona & St. P. R. Co. v. Waldrou, 11

Minn. 515, (Gil. 392.)

189. Upon the question of damages for the ap

propriation of land in condemnation proceedings,

evidence of the prices previously offered the land

owner for the land taken is inadmissible.—Minne

sota Belt-Line Ry. Transfer Co. v. Gluek, (Minn.>

48 N. W. 194.

45 Minn. 463.

190. In a proceeding to ascertain the damages-

to be paid by a railroad company, wherein it pro

posed to take an unqualified right of way, and

an award was made on that basis, an offer made

by the company, at the trial bolow, to maintain

for the owner a perpetual crossing, cannot, on

appeal, be considered as affecting the damages.—

Sehermeely v. Stillwater & St. P. R Co., 16-

Minn. 506, (Gil. 457.)

191. The fact that an under-crossing for cattle

was made by a railroad company, at the request

of the owner of land through which the road

passed, before condemnation proceedings were

instituted, and while they wero using the land

with the owner's consent, will not estop surh

owner from showing in condemnation proceed

ings that it was not a proper or necessary cross

ing, and its construction at such request is not-

evidence that it was necessary or proper.—St.

Paul & S. C. R. Co. v. Murphy, 19 Minn. 500,

(Gil. 433.)
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192. In condemnation proceedings Instituted

after the construction of a railroad through cer

tain land, ths owner testified that the house on the

land was built after the location and grading

of the road, and the depreciation was one-fourth.

Held, that it was not competent, on cross exam

ination, to inquire whether the house was not

built for an hotel instead of a farm-house, and

whether the depreciation did not result from the

loss or failure to realize certain advantages an

ticipated from its construction, or a junction

with another road.—St. Paul & 8. C. R. Co. v.

Murphy, 19 Minn. 500, (Oil. 43a.)

193. On the trial of an appeal from the award

of commissioners in condemnation proceedings,

a witness was asked, "To what use are the lots

in question adapted*" Held that, as it called

for the condition at the time of the trial, in

stead of the filing of the report, the question was

Improper. — Couter v. St. Paul & S. C. R. Co., 22

Minn. 34i.

194. What property in the immediate vicinity

of the piece the value of which is in controversy

in condemnation proceedings may have been

offered for is no evidence of the value of that in

dispute.—Lehmicke v. St. Paul, 8. & T. F. R.

Co., 19 Minn. 464, (Gil. 406.)

Distinguished in Stinson v. Chicago, St. P. ft M. Ry.
Co.. 6 N. W. 7S6, 27 Minn. 289.

195. In proceedings to condemn land for rail

road purposes, where it is sought to show the

value of the land proposed to be taken by evi

dence of sales of other lands in the vicinity, al

leged to be of the same character, the determina

tion of the question whether the similarity of

character and situation is sufficient, and the

sales sufficiently recent, to make the proposed ev

idence admissible is within the discretion of the

trial court. —Stinson v. Chicago, St. P. & M.

Ry. Co., 6 N. W. 784, 27 Minn. 284.

DIstliiRtilsliinn Lehmicke v. St. Paul, S. ft T. F. R. Co..
\» Minn. 464, (Gil. 406.)

196. A witness testifying as to the property,

and damages by reason of a portion being appro

priated for railroad purposes, may bo properly

asked what a remaining portion would be valua

ble for. -Colvill v. St Paul & C. Ry. Co., 19

Minn. 283, (Gil. 240.)

197. Upon the trial of an appeal from the award

of commissioners for the taking of land for rail

road purposes, under Gen. St. Minn. 1866, o. 34,

tit. 1, it is error to permit a witness to testify

as to how much less property was worth with

the road located over it than "it would be with

the road running noar, but not upon, it, and to

instruct the jury that they must estimate the

value of the land taken, upon the hypothesis that

the railroad is located near, and not upon, the

property.—Carl i v. Stillwater & St P. R. Co.,

Hi Minn. 260, (Gil. 234. )

198. On a question of the value of land pro

posed to be taken for railway purposes, evidence

tending to show that there is no other route by

which the railroad could be built except across

such land is not admissible.—In ro Union Depot

St. Ry. & T. Co., 17 N. W. 026, 31 Minn. 297;

Brunswick v. Union Depot St. liy. & T. Co., Id.

But see Brlsbine v. St. Paul ft S. C. R. Co., 23 Minn. 114.

199. On an issue as to the amount of compensa

tion to be allowed to the own^r of a tract of farm

ing land, on which there were buildings, on ac

count of the taking of a strip through the land for

a railroad, witnesses were asked how much the

value of the property had been diminished by

the locating of the road across it, taking into

consideration, among other things, the danger

from fire; and objections that the evidence so

sought was incompetent and immaterial, and did

not involve the proper elements of damage, were

overruled. Held, that such objections were in

sufficient to raise the point that the questions

assumed as a fact, what was not shown by the

evidence, that there were buildings so near the

railroad as to be exposed to danger from fire.—

Stillman v. Northern Pac, F. F. & B. H. R. Co.,

26 N. W. 399, 34 Minn. 420.

200. In certain railroad condemnation proceed

ings, it appeared that a water-power had been in

jured by the taking of the land, and a witness

was asked as to the amount of damage occa

sioned thereby. Defendant objected, on the

ground that part compensation for such injuiy

had been made in a former proceeding, but at the

time the question was put no evidence had been

given as to the former proceeding. Held, that

the question was properly allowed ; the defend

ant's remedy being to strike out the answer, if

it subsequently appeared that part compensation

had been made, as claimed.—Lake Superior &

M. R. Co. v. Greve, 17 Minn. 322, (Gil. 299.)

201. In proceedings for the condemnation of

lands separate awards were made to the owner

and a mortgagee. An appeal was taken by the

owner alone. Held, that the award to the mort

gageewas competent evidence, on the trial of such

appeal, to show the amount of damages sustained

by the owner, but was not conclusive on that

question, though conclusive as to the mortgagee,

who had not appealed.—Trogden v. Winona &

St. P. R Co., 22 Minn. 198.

202. On a trial by jury on appeal from the award

of commissioners in proceedings to ascertain the

compensation to be awarded for the taking of

land for railway purposes, the record of the pro

ceedings before the commissioners may be used

and referred to, to explain the location of the line

of road and of the land taken ; but it is not ad

missible in evidence to show the amount of the

award of the commissioners. — Sherman v. St.

Paul, M. & M. Ry. Co., 15 H. W. 239, 30 Minn.

227.

Evidence—Opinions of witnesses.

203. Where part of a tract of land is tak">n

for railway purposes, witnesses acquainted with

the value may state their opinion as to the value

of the whole tract immediately before and im

mediately after the taking, and the amount of

damage occasioned thereby.—Simmons v. St.

Paul & C. Ry. Co., 18 Minn. 184, (Gil. 168;)

Gramus v. Same. 18 Minn. 104, (Gil. 178;) Col

vill v. Same. IS) Minn. 2S3, (Gil. 240;) Leh

micke v. St. raul. S. & T. F. R. Co., 19 Minn.

404, (Gil. 40G;) St. Paul & S. C. R. Co. v. Mur

phy, 19 Minn. 500, (Gil. 433;) Curtis v. St. Paul.

S. it T. F. R. Co., 20 Minn. 28, (Gil. a.o;) Slier-

wood v. St. Paul & C. Ry. Co., 21 Minn. 127;

Cedar Rapids, I. F. & N. W. Ry. Co. v. Ryan,

33 N. W. 33, 36 Minn. 546; Sigufoos v. Minne
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apolis, T,. & M. Ry. Co., 38 N. "W. 627, 39

Minn. 8.

2(14. In proceedings by a railway company for

condemnation of land, witnesses shown to be

competent from acquaintance with property may

be permitted to express their opinions as to the

amount of damage caused by the taking of the

land for the railway, including the value of the

part taken, and the damage to the remainder,

where the grounds of such opinions are brought

out, so that the jury may properly understand

and weigh the testimony.—Sherman v. St. Paul,

M. & M. Ry. Co., 15 N. W. 239, 80 Minn. 227.

205. In proceedings to condemn land for railroad

purposes, it appeared that the locus in qnn was

part of an entire square in a city . W itnesses who

testified as to the value of the square, with and
■without the railroad constructed on it, stated on

cross-examination that they made their estimates

on the basis of dividing the property into lots, and

valuing each lot. Held, that such evidence was

competent, it appearing that property in the city

was generally divided into lots, and that the lot in

question was capable of being so divided.—Board

of County Commissioners of Blue Earth County v.

St. Paul & S. C. R. Co., 11 N. W. 73, 28 Minn. 503.

206. Where a witness in condemnation proceed

ings testifies that he knows the property in ques

tion "by sight;" that it lies between his resi

dence and S., which was three miles distant;

that ho has resided there 22 years, and the prop

erty in question has been used as a tavern for 10

vears,—he is competent to testify as to value.—

Lehmicke v. St. Paul, S. & T. F. ft Co., 19 Minn.

404, (Gil. 406.)

207. In condemnation proceedings witnesses

shown to be qualified to testify on the subject

may, in the discretion of the court, be permitted

to give their estimate of the damages to a partic

ular tract from the construction of a railway

through it, or the court may require them, in the

first instance, to state the basis of their estimate.

—Minnesota Belt-Line Ry. Transfer Co. v. Gluek.

(Minn.) 48 N. W. 191.

45 Minn. 463.

209. Upon cross-examination in condemnation

proceedings, the land-owner who has testified to the

value of the land taken and injuriously affected,

and the uses to which it could be applied, may bo

asked as to its rental value and the rents received

from tenants occupying the same.—Minnesota Beit-

Line Ry. Transfer Co. v. Gluek, (Minn.) 48 N. W.

194.

45 Minn. 463.

209. Where the company's witnesses had stated

their opinion of the difference in value of a farm

before and after a right of way was taken across

it, it was proper, on cross-examination, in order to

test the value of their opinions, to ask if in their

judgment it would make any difference that the

owner had no right to cross the right of way.—

Sigafoos v. Minneapolis, L. & M. Ry. Co., (Minn.)

88 N. W. 627.

89 Minn. 8.

210. In proceedings to ascertain the compensa

tion for the taking of a strip of land from a farm

for railroad purposes, it is competent for a wit

ness to state "in what manner the market value

of the farm is injured by the road. "—Winona &

St. P. R. Co. v. Waldron, 11 Minn. 515, (Gil. 392. >

211. The opinions or estimates of witnesses, as to

the amount of damage done to the land not taken,

by taking part for railroad purposes, are not con

clusive on the jury.—Johnson v. Chicago, B. & N.

R Co., (Minn.) 35 N. W. 438.
87 Minn. 519.

Instructions.

212. A railroad company condemned a strip

through a tract of land in such manner as to leave

threo irregularly shaped pieces. Subsequently it

sought to cordemn two of these pieces entirely,

and part of the third. The part to be taken from

the third would leave to the owner an irregular

piece. The former condemnation was proved to

the Jury in the latter proceeding. Held, that an

instruction allowing damages resulting from

the irregularity of the part left naturally re

ferred to the taking from the third piece only,

and there was no reason to suppose that the jury

understood it to refer to tho irregularity occa

sioned by the taking under the former proceed

ing.—Lake Superior & M. R. Co. v. Greve, 17

Minn. 322, (Gil. 299.)

213. In proceedings to condemn lands for the

use of a railroad company, an instruction to

the jury tending to mislead them into the be

lief that they are to take into consideration the

injury to the property for farming purposos on

ly, is erroneous —Colvill v. St. Paul & C. Ry.

Co., 19 Minn. 283, (Gil. 240.)

214. In the trial of an appeal from the award

of commissioners in condemnation proceedings,

the Judge, after referring to tho fact that much

had been said about one of the parties being a

corporation, charged, among other things, that

corporations were usually composed of men, like

others, naturally avaricious and grasping; that

their combining as corporations generally created

a power which might be, and frequently was, used

to the detriment of the people; that they should

be carefully watched and guarded against, but

that the ballot-box, and not the jury-box, was

the place fur that, and they were to exclude such

considerations from their minds in considering

the case. Held, the settled case not setting out

the evidence, or all the charge, that such charge

was not obnoxious, as being unfair, and neces

sarily prejudicing the Jury.—Minnesota Val. R,

Co. v. Doran, 17 Minn. 188, (Gil. 102.)

215. Upon the trial of an appeal from the

award of commissioners in condemnation pro

ceedings, the owner of the land described in the

petition and report offered evidence of title in

himself to other lands not therein described, and

testimony of damages to all tho land was re

ceived: the testimony showing, beyond a reason

able doubt, that they were two separate farms.

Held error for the court to refuse to instruct the

jury to consider them as two separate and dis

tinct farms, instead of one single tract.—Minne

sota Val. R. Co. v. Doran, 16 Minn. 230, (Gil.

179.)

21iS. Where, on an appeal from the award of

commissioners in condemnation proceedings, it

does not appear that the owner of the land has

received any benefits, it is not error to omit to
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charge the jury to allow for the benefits, If any,

by reason of the taking.—Simmons v. St. Paul &

C. Ky. Co., 18 Minn. 184, (Gil. 168;) Grannis v.

Same, 18 Minn. 194, (Gil. 178.)

217. In proceedings to condemn lands for a pub

lic street, a party cannot complain of the court's

failure to instruct the jury that in assessing

damages they cannot consider general or specu

lative benefits to the land not taken, in the ab

sence of any request to so charge.—Haynes v.

City of Duluth, (Minn.) 50 N. W. 693.

47 Minn. 458.

Verdict.

218. Upon appeal in condemnation proceedings,

under the charter of the St. Paul & Sioux City

Railroad Company, (Laws Minn. 1855, c. 24,) the

Judgment of the district court, and not the ver

dict of the Jury, is the operative proceeding final

ly determining the title to the premises, and the

rights of the parties. If, in such case, from the

petition and case settled, together with the ver

dict of the Jury, a judgment may be entered spec

ifying the relief grauted, the judgment will not

be reversed because the verdict does not describe

the land taken. — St. Paul & S. C. R. Co. v.

Matthews, 16 Minn. 341, (Gil. 303.)

219. ' The charter of a railway company provided

that commissioners, in condemnation proceedings,

should make an appraisement and award "in

each case separately. " Held, that they were not,

by reason thereof, required to make a separate

appraisement and award for each of several lots,

where they formed one compact body of land,

used and occupied a* an entirety ; and where, in

such case, the commissioners did make a sepa

rate award for each lot, that, upon appeal, it was

proper for the jury to award a gross sum for the

damage done to the entire piece of land, instead

of c separate amount for each lot.—Sherwood v.

St. Paul & C. Ry. Co., 21 Minn. 122; Same v.

Same, Id. 127.

220. On the trial of an appeal from the award

of commissioners in condemnation proceedings,

instituted under the charter of a railway com

pany, a verdict was rendered for a gross sum as

damages, but was silent as to the time when

such damages accrued. Held, that it would be

presumed that the verdict related to the time

when the award appealed from was filed. —Whit-

acre v. St. Paul & S. C. R. Co., 24 Minn. 811.

Personal judgment.

221. The owner of lands condemned for the use

of a railroad company, under the provisions of

Gen. St. Minn. 1S66, c. 34, tit. 1, is entitled to

a personal Judgment for the damages awarded

against the company or party instituting such

proceedings, under section 23 of such chapter,

which requires the company to give a bond con

ditioned to pay, as compensation for the property

taken, "whatever amount may be required by

the judgment of the court therein."—Curtis v.

St. Paul, S. & T. F. R. Co., 21 Minn. 497; Rob-

bins v. Same, 24 Minn. 191.

Interest.

222. In proceedings under the charter of the

First Division of the St. Paul & Pacific Railroad

Company (Laws 1857, Ex. Sess. c. 1) to obtain

private property for its use for railroad pur

poses, on appeal from an award of the commis

sioners the court should, to make the compensa

tion just, enter Judgment for the damages us as

sessed by the court or jury, with interest from

the date of filing the award of the commissioners,

though there is no express authority therefor in

the charter.—Warren v. First Div. St. Paul &

P. R. Co.. 21 Minn. 424; Knauft v. St. Paul, S.

& T. F. R. Co., 22 Minn. 173; Wilkin v. Same,

22 Minn. 177; Wbitacre v. St. Paul & S. C. R.

Co., 24 Minn. 311.

228. Wnere, In the proceedings for the condem

nation of lands for railroad purposes, an appeal

from the award of commissioners is taken, and

the land has, between the time of filing the

award and assessment of the damages by the

court or jury, been of actual value to the owner,

such value should be ascertained by the court or

jury, and deducted from the interest allowed.—

Warren v. First Dlv. St Paul & P. R. Co., 21

Minn., 424.

Costs.

224. Laws Ex. Sess. 1857, o. 1, $ 13, provides,

in case of appeal by a railroad company from an

award in condemnation proceedings, that, If the

amount assessed by the court exceed the amount

awarded by the commissioners, judgment shall

be rendered against the company for costs. Held,

in such case, that the question of costs is to be

determined by a comparison of the gross amount

awarded by the commissioners for the land to

which the appeal relates, with the gross amount

allowed for the same by the court or Jury.—Sher

wood v. St. Paul & C. Ry. Co., 21 Minn. 122.

New trial.

225. The right to grant a new trial in condemna

tion proceedings, appealed to the district court, is

inherent in that court.—McNamara v. Minnesota

Cent. Ry. Co., 12 Minn. 888, (Gil. 269.)

226. The mere fact that the witnesses, in esti

mating the value of lands taken for railroad pur

poses, upon which the verdict is based, were

less in number than those fixing its value at a

less sum, is no ground for vacating the verdict.

—Colvill v. St. Paul & C. Ry. Co., 19 Minn. 283,

(Gil. 240.)

Correction of judgment—Certiorari.

227. Where, In proceedings for the condemna

tion of land, a Judgment defective in form is en

tered on the verdict of a Jury, the remedy to cor

rect the same is by application to the court be

low for a correction of the records, or vacation
of the erroneous verdict, and not by certiorari.—

St. Paul & S. C. R. Co. v. Murphy, 19 Minn. 500,

(Gil. 433.)

Appeal to supreme court—Jurisdiction.

228. Under Bp. Laws Minn. 1872, o. 10, subo.

8, § 7, providing that the Judgment of the dis

trict court, upon an appeal from the assessment

of damages for the appropriation of land for

street purposes, shall be final, the supreme court

has no jurisdiction of an appeal from the district

court, though parties consent to such appeal.—

Jones v. City of Minneapolis, 20 Minn. 491, (Gil.
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Appeal to supreme court—Bond.

229. In proceedings for the condemnation of

lands for railroad purposes, under Gen. St. 1806,

c. 84, the owner appealed from the award of com

missioners to the district court, and the railroad,

to obtain the right to construct its road, gave

a bond, under section 23 of such chapter, for the

payment of the Judgment of the court therein,

and took possession of the land. From the dis

trict court the railroad company regularly ap

pealed to the supreme court, giving a bond for

costs, but not to stay proceedings. Held, that

insufficiency of the bond given under section 23.

or insolvency of the company, would not author

ize the supreme court to dismiss the appeal, or to

require the filing of a new bond, or a deposit of

the damages in court, as a condition of retaining

the appeal. —Rippa v. Chicago, D. & M. R.

Co., 22 Minn. 44.

Distinguished In Conter v. St. Panl ft S. C. R. Co., 24

Minn. SIS

Eeview.

230. Ordinarily, the only portions of the rec

ord that can be resorted to to determine the is

sues passed upon by a Jury are the written plead

ings or issues settled; but. upon appeal in pro

ceedings for the condemnation of lands for rail

road purposes, where the statute under which

they are had prescribes no other written plead

ing or allegation than the petition for the appoint

ment of commissioners, and no issues are formal

ly settled, but the ones submitted are those

raised by the proofs on the trial, the settled case

made, and forming part of the judgment roll, and

on which a motion to vacate the verdict is based,

may be resorted to for the purpose of determin

ing such issues and supporting the verdict.—St.

Paul & S. C. EL Co. v. Matthews, 16 Minn. 841,

(Gil. 303.)

231. When, in condemnation proceedings, three

separate parcels are involved, an objection that

the verdict is for a gross sum for all cannot be

first raised in the supreme court.—Lake Superior

& M. K. Co. v. Greve, IT Minn. 822, (Gil. 2M9.)

232. It will be presumed, upon appeal in con

demnation proceedings, where the contrary does

not appear in the return, that the taking of the

premises was authorized by law, and was for

the purposes of the road.—Curtis v. St Paul, S.

& T. F. R. Co., 20 Minn. 28, (Gil. 19.)

238. In a proceeding for the condemnation of

lands for railroad purposes, seven witnesses tes

tified that the damagos to the lands would exceed

(1,500. No objection was made to any part of

their testimony, nor to their method of computa

tion of damages. Three witnesses testified, on

behalf of the railroad company, that the damages

would be less than $1,500. Held, that a verdict

of the jury for 11,600 damages should not be

disturbed.— St. Paul & S. C. R. Co. v. Matthews,

16 Minn. 341, (Gil. 303.)

234. Where the proposed improvement would

cause the overflow of a large portion of plaintiff's

land, alleged by him to be very valuable, and the

opinions of witnesses as to its value differed wide

ly, and the court was of opinion that the jury must

have been unduly influenced by the evidence of

the amount and price of the hay produced thereon

as against the evidence of its market value, and

that considering all the evidence, the damages

were excessive, there being no clear preponder

ance of evidence in favor of the verdict, the

court's action in granting a new trial should not

be disturbed. —Whitely v. Mississippi W. P. & B.

Co. (Minn.) 38 N. W. 753.
88 Minn. 523.

235. Where condemnation proceedings were

Instituted after the construction of a railroad,

admission of testimony in regard to the value of

the property, at the time of commencing the con

demnation proceedings, with the railroad and

without the railroad, instead of such value at

the date of the award of the commissionei'9, the

difference being in favor of the railroad com

pany, is not ground for objection by It.—St.

Paul & S. C. R. Co. v. Murphy, 19 Minn. 500,

(Gil. 433.)

IV. Remedies or Landowners.

Conclusiveness of condemnation—Waiv

er of objections.

236. By virtue of its charter powers, the St.

Paul Water Company undertook to condemn cer

tain lands, but the proceedings were void. It,

however, occupied the land, dug trenches, and

laid its pipes. Afterwards, by Bp. Laws Minn.

1809, o. 120, § 5, it was authorized to relocate its

line, provided that, if it had paid any sum

awarded to any one under prior condemnation

proceedings, this sum should be deemed a payment

on the amount awarded to him in proceedings

under the new act Held, that an award of dam

ages by condemnation commissioners under the

new act could not include damages for the wrong

ful occupation of the land under the void pro

ceedings, and hence did not bar an action there

for.—Prootz v. St. Paul Water Co., 17 Minn. 163,

(Gil. 136.)

237. Where, in proceedings to take private

property by the exercise of the right of eminent

domain, a petition presents to the court a case

which, by the terms of the statute, if. has author

ity to entertain, on proof of the notice which

the statute requires, the court acquires jurisdic

tion of the subject-matter; and a defect of juris

diction, by reason of want of notice to the owner

of such property, may be waived by such owner,

notwithstanding the provision of Gen. St. Minn.

1878, c. 34, § 15, that "want of servioe of such

notice shall render the subsequent proceedings

void as to the person not served, " and the taking

and prosecuting of an appeal from the award of

commissioners in such proceedings waives Juris

dictional defects arising from want of notice of

such proceedings to the appellant; and he cannot,

after such an appeal, pursue the inconsistent

remedy of an action to restrain the corporation

taking the land from the use of it, on the ground

of such defect in the condemnation proceedings.

—Rhoincr v. Union Depot St. Ry. & T. Co., 17

N. W. 023, 31 Minn. 2S§.

DlstinifUlshiiiK Weir v. St. Paul. S. ft T. F. R. Co.. 18
Minn. 156, (Gil. 139:) I.ohman v. St. Panl. S. ft T. F. K.
Co., 18 Minn. 174. {Gil. 107.)

288. Objections by the owner of land to the va

lidity of an award of compensation to him in

proceedings by a railway company to acquire the
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land are not waived by his making no remon

strance against an entry upon the land by the

company, and the building of its roa 1 thereon,

even if construed as giving a license so to do.

Nor does a motion to set aside the award for

want of notice of the proceedings, and for mis

conduct of the commissioners, and failure of the

company to make payment, constitute such a

waiver; and the denial of such motion, there be

ing no appeal therelrora, is not to be regarded as

res udjudicata, so as to bar him from question

ing the validity of the award in a subsequent

action. —Kanne v. Minneapolis & St L. By. Co.,

2a N. W. 854, 83 Minn. 419.

Doubting Cnrtla T. Jackson, 23 Mien. 288.

239. Where, In proceedings to condemn land,

the award of the commissioners is void for want

of notice to the land-owner of the time and place

of their meeting to assess his damages, he need

not move to set aside tbe award, but may attack

it collaterally in any action in which rights are

claimed under it.—Kanne v. Minneapolis & St.

L. By. Co., 23 N. W. 854, 33 Minn. 419.

Action for recovery of land taken.

240. In the provision of Gen. St. Minn. 1878, o.

84, | 33, for an action by a land-owner to recover

land taken for railroad purposes, to be brought

one year after the railroad has been constructed

across the land, if he has not obtained compen

sation for the taking of his land, and "no pro

ceedings under the law have been instituted or

are pending to ascertain and assess such compen

sation, " the word "or" may be construed in a

conjunctive sense, so as to include a case where

proceedings were instituted, but are no longer

pending.—Kanne v. Minneapolis & St. L. By.

Co., 23 N. W. 854, 33 Minn. 419.

241. The complaint, in an action of ejectment

against a railway company for an undivided in

terest in a tract of land, alleged that defendant

unlawfully and wrongfully, and without any es

tate, right, title, or interest in said land, or any

part thereof, entered on the land, and excluded

plaintiff from it, and took exclusive possession of

it, and that, after demand by plaintiff for pos

session of the land, defendant continued in the

wrongful and exclusive possession of it. Held,

that this was sufficient, without an allegation

that defendant had not, since its entry on the

land, acquired the right to possession by condem

nation, and without an allegation that defendant

was not the owner of the other undivided inter

est, and did not hold under such owner, as these

were matters of defense, and as the complaint al

leged facts amounting to an ouster of plaintiff by

defendant. — Henuessy v. St. Paul, M. & M. By.

Co., 14 N. W. 269, 30 Minn. 65.

242. Where a railroad company, under Gen. St.

Minn. 1878, c. 84, when sued in ejectment for land

taken by it for its use without making compensa

tion, in its answer asks to have the compensation

for the taking ascertained, and for judgment en

titling it to the land on paying the amount ascer

tained, the question of such amount must be tried

in the same manner and upon the same kind of evi

dence as in an original proceeding instituted by it

for the purpose.—Adolph v. Minneapolis & P. By.

Co., (Minn.) 43 N. W. 848.

42 Minn. 170.

243. On the question of the amount of such

compensation, it is error to instruct the jury that

they may consider "what the value of the farm

would be if the railroad was not on it, but if it

were in the immediate neighborhood, and then

consider what it is now, and the difference would

be the general damage to the farm. " The effect

of the construction and operation of the railroad

In enhancing tbe general market value of real es

tate will necessarily be included in the estimate

by the witnesses of the market value of the par

ticular tract.—Morin v. St Paul, M. & M. By.

Co., 14 N. W. 460. 30 Minn. 100.

244. From the record on appeal In such an ac

Hon it appeared that the jury must have tixed

plaintiff's compensation on the basis of his own

ership of the entire tract of land, although ho

established title to an undivided interest only.

Held, that the court would not attempt to reduce

the amount, but would order a new trial.—Morin

v. St. Paul, M. & M. By. Co., 14 H. W. 460, 30

Minn. 100.

Action for trespass in general.

245. Tho owner of lands gave a railroad com

pany permission to enterupon such lands and con

struct its road over them, stating that he would

wait until the road was so constructed to fix the

amount of his damages, and thereafter the com

pany, failiug to agree with him, instituted pro

ceedings for condemnation of the lands. Held,

that there was no license to operate such road

over the lands after its construction, and that

the owner was not estopped, by his mere silence,

to claim such operation as a trespass.—Mathews

v. St Paul & S. C. B Co., 18 Minn. 434, (Gil. 392.)

246. A railroad was built over certain land with

an owner's consent, and the understanding that

the question of damages for right of way should

be settled after the road was built. Held, that

such understanding was that, in the absence of

gift or purchase, such damage should be deter

mined by special statutory proceedings for con

demnation.—St. Paul & S. C. B Co. v. Murphy,
■"9 Minn. 500, (Gil. 433.)

247. Defendant, by the construction of its boom

across a river flowing past plaintiff's land, caused

the water to flow upon the same, depositing logs,

etc., thereon, so that it was wholly useless to plain

tiff. Held, that plaintiff's land was taken within

the meaning of Const Minn. art. 1, $ 13, providing

that private property shall not be taken for public

use without first making compensation therefor,

and it was no defense, in an action for the injury,

that defendant constructed and maintained its

boom with proper care and skill.—Weaver v. Mis

sissippi & Bum Biver Boom Co., 11 N. W. 114, 28

Minn. 534.

Illstlnniilshed in Swanaon t. Mississippi & R. B. B. Co..

44 N. Vf.tbS, 42 Minn. 637.

248. Plaintiff's land, on the bank of a navi

gable river, was overflowed, and the land and the

crops thereon damaged, at times of high water

of an unusual stage, by reason of the construc

tion and maintenance of a boom in the river by

defendant under a charter granted to defendant

therefor. Held that, as it appeared that such

stages of the water might reasonably be expected

to occur at intervals of some years, defendant

was liable for the damages, although the boom
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was constructed and maintained in accordance

with its charter, and was necessary to the per

formance of the duties imposed by the charter.

Following Weaver v. Mississippi & R. R. Boom

Co., 28 Minn. 534.—McKenzie v. Mississippi &

R. R. Boom. Co., 13 N. W. 123, 29 Minn. 2cS8.

Distinguished in Pwnnson v. Mississippi A R. It. Boom
Co.. 44 N. \V. 1I&8. 43 Minn. S37.

249. A railroad corporation entered on land

of plaintiff, and located its line of road, and

graded and raised an embankment thereon for its

road-bed and tnick, and used and operated its

road thereon for several years, without acquiring

title to the land so occupied, or a right of way

over it. The railroad and embankment so con

structed caused damage to the adjacent lands of

plaintiff by obstructing the natural flow of water

therefrom, and plaintiff recovered a judgment

for the damages theroby caused. Thereafter, as

the result of negotiations for a settlecnt with

plaintiff, the railroad company purchased from

plaintiff the land used for its right of way, and

he, for a consideration agreed on, conveyed the

same to the company, with warranty and cove

nant for quiet enjoyment. Held, that the effect

of the deed was to grant the land, and license the

company to use and enjoy it as they were already

doing, in the condition the premises were then

in, and that plaintiff could not recover damages

growing out of the maintenance of the railroad

as already constructed on the land. —McCarty v.

St. Paul, M. & M. Ry. Co., 17 N. W. 616, 81

Minn. 278.

250. No action lies against a railroad company ror

the inconveniences necessarily caused to premises

in the vicinity by noises, smoke, jarring of tho

ground, etc., arising from properly and prudently

operating its railroad on its own lands, or on land

in which the party complaining has no interest.—

Carroll v. Wisconsin Cent. R. Co., (Minn.) 41 N.

W. 661.

40 Minn. 183.

251. The fact that condemnation proceedings

are instituted and completed, and tender of dam

ages made, at a period subsequent to the rail

road company's going into possession, though

compensation is adjudged as of the date of entry,

with interest from such date, will not rolieve the

company from liability for trespass.—Hursh v.

First Div. St. P. & P. R. Co., 17 Minn. 43'J, (Gil.

417.)

252. In an action to recover damages for a tres

pass and for an injunction, brought by tho owner

of land against a railroad company which had

entered upon the same, and constructed and op

erated its road thereon, without consent of tho

owner, and without making compensation, the

answer alleged the commencement, since taking

the land, of proceedinps to ascertain the compen

sation to bo paid, and that the commissioners

were proceeding with all convenient speed.

Held, that a supplemental answer, alleging that

since the original answer the commissioners had

made their award of tho value of the land when

entered on by defendant, and that the company

was ready and willing, and thereby offered, to

pay the same to plaintiff, or bring it into court,

stated no facts material to the case, occurring

since the original answer, as the payment of

such award was no defense to the trespass.—

V.lM.DIG.—20

Hursh v. First Div. St. P. & P. R. Co., 17 Minn.

439, (Gil. 417.)

253. As in proceedings for condemnation of

land for a railroad the assessment of compensa

tion Is to be made as of the time of the filing of

the award, and damages for any trespass upon

tho premises committed by the railroad company

before that time are not properly taken into ac

count in making such award, unless the award

shows on its face that it includes damages for

such trespass, the fact cannot be shown by ex

trinsic evidence in an action by the owner of the

land against the railroad company for damages for

such trespasses.—Leber v. Minneapolis & N.

W. Ry. Co., 13 N. W. 31, 29 Minn. 256.

251. In an action by an owner of land against a

railroad company for trespasses to his land com

mitted by defendant before an award in proceed

ings for the condemnation of the land, one of the

commissioners in those proceedings, who saw tne

land after defendant's trespasses thereon, and be

fore the filing of the award, testifying as a wit

ness for plaintiff, was asked: "Considering the

property as you saw it when you were there,

with the cut through it, * * * what, in your

opinion, would the market value of that prop

erty bo lessened at that time by reason of that

cut through it, as it was then, supposing defend

ant had gone off and abandoned it afterwardsf

Held that the question was proper as referring

to the damage plaintiff had suffered up to that

time; it not appearing that defendant did any

thing subsequently to make the damage less.—

Leber v. Minneapolis & N. W. Ry. Co., 13 N. W.

31, 29 Minn. 256.

255. In an action of trespass against a railroad

company for constructing and operating a railroad

over land it is not necessary for plaintiff to nega

tive the institution of condemnation proceedings,

prior to or contemporaneous with the entry, nor to

allege that defendant has refused to pay tho value

of lands taken pursuant to its charter, or that

plaintiff has demanded compensation.—Gray v.

First Div. St. P. & P. R. Co., 13 Minn. 315, (Gil.

289;) Molitor v. Same, 14 Minn. 285, (Gil. 212.)

256. In an action of trespass for unlawful con

struction of a railroad over plaintiff's ,'r.nd, the

depreciation of property that would result from a

lawful construction and a permanent continuance

of such road is not a proper subject of inquirv.—

Hartz v. St. Paul & S. C. R. Co., 21 Minn. 358.

C57. In an action for trespass on land by con

structing a railroad across it, without having first

acquired tho right to do so by condemnation pro

ceedings, it is competent for plaintiff to show how

much the annual rental value of the land was di

minished by the construction of the railroad.—

Schroeder v. First Div. St. P. & P. R. Co., 9 N.W.

857, 28 Minn. Z)9.

25S. [n an action for trespass on land by con

structing a railroad across it, without having first

acquired tho right to do so by condemnation pro

ceedings, evidence of the value of the ties and rails

placed on the land cannot be considered in mitiga

tion of damages, on the ground that being affixed

to the land they thereby became the property of

plaintiff, unless it is shown that such ties and rails

increased the value of the land.—Schroeder v. First

Div. St. P. & P. R. Co., 9 N. W. 857, 28 Minn. 299.
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Action for injunction.

259. A railroad company was authorized to

have commissioners appointed to ascertain the

compensation for land taken for railroad pur

poses, but no remedy was given the land-owner.

Held, that he was not precluded from having an

injunction to restrain the use of lands not con

demned.—Harrington v. St. Paul & S. C. R. Co.,

17 Minn. 215, (Gil. 188.)

280. Mandamut will not lie against a railroad

company to compel the institution of condemna

tion proceedings, and hence the company cannot

claim exemption from a suit for injunction on

the ground that such a mandamus affords a

spoedy and adequate remedy at law. —Harrington

v. St. Paul & S. C. R Co., 17 Minn. 215, (GiL

188.)

261. Where a railroad company is In possession

of land, operating its railroad thereon, without

proper condemnation proceedings having been

taken, and it is apparent that great public incon

venience will result by such US3 being restricted,

though plaintiff is technically ontitled to an in

junction to restrain such use, the granting of the

same may be postponed a reasonable time, to

give the company an opportunity to obtain the

rights to such use by condemnation proceedings.

—Harrington v. St. Paul & S. C. H. Co., 17 Minn.

21.1, (Gil. lt<S:) Lohman v. St. Paul, S. &»T. V.

R. Co., 18 Minn. 174, (Gil. 157.)

262. In an action to enjoin a railroad company

from entering upon plaintiff's lands and con

structing its road thereon, where the defense is

that the lands were duly taken under condem

nation proceedings lawfully had, plaintiff, who

has given bond upon appeal from tbe award of

damages therein, caunot raise the objection that

the statute authorizing the condemnation pro

ceedings is unconstitutional because it requires

the property owner to give bond before he can

have any hearing in court. —Weir v. St. Paul, 8.

& T. F. R. Co., 18 Minn. 155, (Gil. 139.)

Bights of owners of land abutting on

streets—What is an additional servi

tude.

263. A railroad company, wrongfully filling in

a public street so as to make access to adjoining

lots more difficult, is liable to the owner thereof

for the damages caused thereby.—Farrantv. First

IV, v. St. P. & P. P». Co., 13 Minn. 811, (Gil. 280.)

264. A railroad company operating its road

through a public street without consent of or

compensation made to the abutting lot-owner,

who owns the lee in the street, though by con

sent of the municipal authorities, is, as to such

lot-owner, a trespasser, and liable in damages as

sucb.—Adams v. Hastings & D. R. Co., 18 Minn.

260, (Gil. 236.)

265. Where the use by a railway company of a

city street for a passenger street-railway, not

imposing on it any servitude additional to the

proper street easement, is by their license, and

with the acquiescence of the public authorities

of the city, an owner of land abutting on the

street, and of the fee of one-half of the street

adjoining his premises, cannot object thereto that

the railway company, In such use of the street

and operation of its railway, is acting ultra vires,

or that it is invading the franchise of another

corporation. — Newell v. Minneapolis, L. & M.

Ry. Co., 27 N. W. 839, 35 Minn. 112.

266. A line of railway extending a distance of

not more than two miles aloug streets in a city,

and thence to a point about 18 miles beyond,

was a single track, with occasional turn-outs,

which was so laid in the street that the track did

not interfere with the passage of vehicles, ox

with any use of the highway, more than an ordi

nary horse-railroad. The cars were drawn,

either singly or in trains, usually, of from two

or four cars, by small steam-engines, incased,

so that no part of the machinery was visible from

the outside, using no bell or whistle, and exhaust

ing the steam in the engine, and neitner smoke

nor steam was often perceptible. The speed of

the cars in the closely settled portion of the city

was three to four miles an hour. There were no

stations or platforms, but passengers wore taken

on and let off along the street whenever they

chose, and the fare within the city limits was a

uniform raw. The railway was operated in the

city solely for carriage of passengers. Held

that, as constructed and operated within tho

city, it was a passenger street railway, and its

character there was not changed by the fact that

outsideof thecity it ceased to be such ; andthatits

construction and operation on a street of tho city

was in aid of the ordinary use of the street, and

did not constitute a servitude additional to the

proper public easement in the street, of which

the owner of land abutting on the street, and of

the feo of ono-half the street in front thereof,

could complain, as a taking or appropriation of

his property as owner of such fee. —Newell v.

Minneapolis, L. & M. Ry. Co., 27 N. W. 839, 35

Minn. 112.

267. The construction and operation on a public

street of a railroad operated by animal power for

the main purposeof transferring freight cars from

the terminus of one railroad to another within tho

city, thereby connecting such railroads, imposes

an additional servitude on the street for which

compensation must be made.—Carli v. Stillwater

St. Ry. & T. Co., 10 N. W. 205, 23 Minn. 878.

263. The right of the public in a public way be

ing limited to the easement, with such powers

and privileges as are incident thereto, such as

the right to use the material found in the street

for its improvement or repair, the removal of

stone from a quarry of an individual, though

within the limits of a city street, cannot be au

thorized by the city authorities to be done for

the benefit of another person, against the will of

the owner.—Althen v. Kelly, 20 N. W. 188, 82

W.'.nD, 280.

Action for injury to easements.

269. Plaintiff was owner and occupant of an

unplatted tract, adjoining and abutting in part

upon the head of a street laid through a platted

tract. Held, that he had not, simply as such

owner and occupant, any estate or interest in a

part of such street upon which his trai t did not

abut, and could not complain of an obstruction

placed and maintained on such part by a railroad

company, upon the throry that it wus an apnro
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priation ot the same, without compensation made

or secured.—Shaubut v. St Paul & 8. C. R. Co.,

21 Minn. 502.

270. Owners of land abutting on a public street

are not entitled to damages against a railway

company for an obstruction of another portion of

the street not on or abutting their lands, and by

which access to their lands is not cut off. Fol

lowing Shaubut v. Railroad Co., 21 Minn. 502.

—Barn urn v. Minnesota Transfer Ry. Co., 28 N.

W. 538, 33 Minn. 805.

271. The complaint in an action against a rail

way company alleged that defendant, in construct

ing its railroad, made an excavation across cer

tain streets in the vicinity of lots owned byplaiu-

tiff, thereby cutting off his most convenient and

usual means of access to and egress from them

to and from his place of business, and compelling

him to resort to a less convenient and accessible

route; but there was no allegation that any of

plaintiff's property had been taken or physically

touched or disturbed, or that the part of the

streets on which the excavation was made abut

ted on his premises, or that the excavation was

unlawful, or improperly or negligently done.

Held, that the injuries alleged were not special

to plaintiff, but were such as were sustained in

common by the public, and that the complaint

stated no cause of action. Following Shaubut v.

Railroad Co., 21 Minn. 502.—Rochette v. Chicago,

M. & St. P. Ry. Co., 20 N. W. 140, 32 Minn. 201.

272. Where access to property abutting on a

public street is prevented by the wrongful ob

struction of the street by a railway company,

in front of or near the property, the damage sus

tained by the owner thereof is different in kind

as well as in degree from that experienced by

others, and he may maintain an action for the

special injury to him, notwithstanding there is

also a remedy in behalf of the public.—Brakk^n

v. Minneapolis & St. L. Ry. Co., 11 N. W. 124,

29 Minn. 41.

273. Where a railroad company obstructs a

street in 3uch manner that an owner's access to

his lot is cut oft, the owner may maintain an ac

tion for the special injury thereby caused, though

the obstruction is occasional only, and not con

tinuous. Following Br ik'cen v. Raihvav Co., 11

N. W. 124.—Hayes v. Chicago, St P., M. & O.

Ry. Co., (Minn.) 49 N. W. 61.
46 Minn. 349.

274. An ordinance of a city, authorizing a rail

way company to construct its road in a public

street, gives it the right to do so only as against

the public, but not as against owners"of the abut

ting premises having private property rights in

the street, who may maintain an action for the

damages resulting to them.—Lamm v. Chicago, St

P., M. & O. Ry. Co., (Minn.) 47 N. W. 455.

45 Minn. 71.

275. Where a railway company unlawfully con

structs its road in a public street so as to interfere

with the private rights of abutters, it constitutes

a continuing trespass, for which successive suits

for damages may be brought so long as the tres

pass is continued, though the railroad changes

hands in the mean time.—Lamm v. Chicago, St. P.,

%f . & O. Ry. Co., (Minn.) 47 N. W. 455.

45 Minn. 71.

276. In an action against a railroad company for

the obstruction of access to plaintiff's property by

reason of the construction of defendant's railroad

in and across certain streets, where the complaint

only alleges that such access, "except across

private property and said obstruction, has been

cut off, " it fails to show that the access was so im

paired as to entitle plaintiff to maintain a private

action therefor.—Lakkie v. Chicago, St. P., M. & O.

R. Co., 46 N. W. 912, 44 Minn. 438.

277. Where damages have been assessed and

paid to a property owner for the injury resulting

to him by a change of grade in a street, the city

is not again liable to the owner because such

change has cut off all access to bis lot, since it

must ba presumed that this injury was also cov

ered by the damages awarded.—Keil v. City of

St. Paul, (Minn.) 50 N. W. 83. 47 Minn. 288.

278. It seems that, in an action of trespass for

the unlawful construction and operation of a rail

road through a public street, and between plain

tiff's front and the center of such street, it is

sufficient to aver ownership of the lots aud com

mission of the trespass; and that ownership to the

center of the street may be implied from owner

ship of the lots fronting thereon.—Spencer v. St.

Paul & S. C. R. Co., 21 Minn. 362; Wampach v.

Same, Id. 364.

279. Where a railroad company has the right

under public authority to lay its tracks through

a public street, and in laying its tracks exca

vates below the established grade, the abutting

owner is entitled to recover as damages the

amount of the diminution of the value of his

property by the excavation and removal of the

soil, and is not entitled to recover the cost of re

filling, together with the damage sustained in

the use and occupation to the time of commence

ment of the suit—Karst v. St. Paul, S. & T. P.

R. Co., 22 Minn. 118: Baldwin v. Chicago, M.

& St. P. Ry. Co.. 2!) X. W. 5. 35 Minn. 354.

The case of Karst v. St.Panl.S.A T. P. R.Co., 22 Minn.
118, is distinguished In Carli v. Union Depot St. Ily. * T.
Co.. 20 N. W. f>9, 82 Minn. 101.
The case of Baldwin v. Chicago. M. * St. P. Ry. Co., 29

N. W. 5. 35 Minn. 854. distinguishes Brnkken v. Minneapo
lis & St L. Ry.Co., 11 N. W. 124, 20 Minn. 41: Id.. 16 N.
W. 4S9, 81 Minn. 46; Id.. 21 N. W. 414, 32 Minn. 425.

280. In an action against a railroad company

for willful trespass, in constructing aud operat

ing its railroad between the lrontage of plain

tiff's lot and the center of the street, there being

no question as to sufficiency ot the averments in

.he complaint, plaintiff may show that the effect

of operating such road is to produce annoyance

and discomfort to the occupants of his dwelling
houso, situate upon such lot.—Spencer v. Sl.

Paul S. C. R. Co., 22 Minn. 29.

281. In an action for trespass against a railroad

company for constructing and operating a rail

road for six years upon a public street in front

of plaintiff's lots, no special damages being plead

ed, plaintiff is not entitled to recover for the loss

of the use of the lots, loss of rent of shop, or cus

tom in business.—Wampach v. St. Paul & S. C.

R Co., 21 Minn. 364.

282. In an action against a railroad company for

trespass in constructing its road in an adjoining
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street, in which plaintiff owns the fee, damages

resulting from subjecting the public street to the

additional servitude of the railroad cannot be

recovered.—Adams v. Hastings & D. R. Co., 18

Minn. 260, (Gil. 230.)

2S3. Defendant railroad company, in construct

ing its road across a public street, made a deep

excavation, which cut off all access to plaintiffs

abutting lot, the approaches not being graded

to permit of crossing the track. Held, that the

measure of damages was not the diminution in

value of the abutting property by the wrongful

obstruction, the injury not being to the freehold

or permanent in its nature, but should be con

fined to compensation for the injury occasioned

by the unlawful obstruction up to the time of

commencement of the suit.—Brakken v. Minne

apolis & St. L. R. Co., 11 N. W. 124, 29 Minn.
41; Id., 16 N. W. 459, 31 Minn. 45; Id., 21 Nr.

W. 414, 32 Minn. 425.

DlitlnKUished In Baldwin v. Chicago, M. & St. P. Ry.
Co.. 29 N. W. 6, 85 Minn. 36S.

284. Where the access of plaintiff to his prem

ises over a certain road in which he has an ease

ment is cut off by the construction of defendant's

railway across such road, the measure of his

damages is the difference between the fair rental

value of his property with the railroad crossing

in an improper condition and its rental value

with such crossing in a proper condition ; and

the applicability of this rule is not affected by

the fact that the property is occupied by plaintiff

himself.—Brakken v. Minneapolis & St L. Ry.

Co., 16 N. W. 459, 81 Minn. 45.

Distinguished In Byrne ». Minneapolis A St. L. By. Co.,
tO N. W. 340, 88 Minn. 218.

285. Where a railroad is built along a street, an

abutting owner is entitled to damages for such in

jury as ho sustains from smoke, dust, etc., which

darken and pollute the air coming on his lot from

the part of the street in front of the lot, but not

damages sustained from operating the road along

other portions of the street.—Adams v. Chicago,

B. & N. R. Co.. (Minn.) 89 N. W. 629.

89 Minn. 286.

2S6. The owner of a lot abutting on a public street

in a city has. as appurtenant to the lot, and inde

pendent of the ownership of the fee in the street,

an easement in the street to its full width, in front

of his lot, for the purposes of access, light, and air,

and he is entitled to damages for the obstruction

of this easement by the construction and operation

of a railroad in such street. Following Adams v.

Railwav Co., 39 N. W. 629.—Lamm v. Chicago, St.

P., M. &C-. Ry. Co., (Minn.) 47 M. W. 455.

45 Minn. 7L

287. In estimating damages to a lot caused by

the construction and maintenance of a railway in

the street in front of the premises, but beyond the

center line thereof, only such injuries to the

property should be considered as proximately re

sult from interference with the appurtenant ease

ment for purposes of access, light, and air which

tho owner has in that part of the street. —Lamm

v. Chicago, St. P., M. & O. Ry. Co., (Minn.) 47 N.

W. 455.

45 Minn. 71.

288. The recovery in such case should be lim

ited to damages resulting to the premises from

interference with access, light, and air. Dam

ages cannot be recovered for jarring of the

premises and noises made by passing trains

causing annoyance and discomfort to the occu

pants of the premises.—Lamm v. Chicago, St. P..

M. & O. Ry. Co., 47 N. W. 455, 45 Minn. 71.

289. Where a single trespass is committed on

two contiguous lots of the plaintiff, by the opera

tion of a railroad in the street on which they abut,

it is proper to assess the damages to both lots to

gether, although they may not have been so used

by the owner in connection with each other that

they would be considered one tract in condemna

tion proceedings by a railway company.—Lamm v.

Chicago, St. P., M. & O. Ry. Co., (Minn.) 47 N. W.

455.

45 Minn. 71.

290. In an action against a railway company

for damages to certain lots of land, across which

ran a public alley, caused by defendant's con

structing and maintaining along the entire

length of the alley a line of railway track, and

running cars thereon, thereby rendering any

other mode of travel along the alley difficult and

dangerous, and depreciating the value of the

lots, the complaint alleged no facts showing any

permanent injury therefrom to the property.

Held, that the proper measure of damages was

the difference between the fair rental value of

the lots with the raiiwa; track so constructed

and maintained and useu and their rental value

without such track; but that tho owner of the

property was not entitled to such damages as to

any part thereof which was in the possession

of his lessees during all the lime from tho entry

of defendant upon the property until it was sold

by him.—Carli v. Union Depot St. Ry. & T.

Co., 20 N. W. 89, o2 Minn. 101.

Distinguishing Karat V. St. Panl, S. 4 T. F. R Co.. 23
Minn. 118.

Bights of owners of land abutting on

streets—Action for injunction.

291. An unauthorized use of a street for railroad

purposes, without the consent of the owner, is

such special injury as will entitle him to an in-

i'unction to restrain it.—Schurmeier v St. Paul &

'. R. Co., 10 Minn. 82, (Oil. 59.)

292. Authorizing a railroad to run through a

street is the imposition of an additional burden

upon the land, and the use of a street for such

purpose, without authority, creates a private

nuisanoe that may be restrained by injunction.

—Harrington v. St. Paul & 8. C. R. Co., 17 Minn.

215, (Gil. 188.)

293. Defendant, a railroad company, had con

structed and was operating its road over plain

tiff's land without legal authority. Held, that it

was no objection to plaintiff's right to damages

and to an injunction that defendant had staked

out and surveyed its road before plaintiff's pur

chase thereof.—Harrington v. St. Paul & S. C.

R. Co., 17 Minn. 2U5, (Gil. 188.)

294. In an action to enjoin a railroad company

from operating its road along the street in front

of plaintiff's lot, and for damages, the company
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could not prove that plaintiff sold part of the

lot utter commencing suit, without alleging the

same by supplemental answer.—Harrington v. St.

Paul & S. C. R. Co., 17 Minn. 215, (Gil. 183.)

295. When a railroad company, knowing Its want

of right, willfully occupies an abutter's fee in

the street, without his consent, the mere fact

that ho delays to bring suit until the road has

been in operation for several months docs not bar

bim from obtaining a perpetual injunction against

its continued operation.— Harrington v. St Paul

& S. C. It. Co., 17 Minn. 215, (Gil. 188.)

290. Xn an action for damages for the unlawful

occupation of plaintiff's fee in the street in front

ol his lot for railroad purposes, and to restrain

such use, the evidence of an expert, that the lo

cation and operation of such railroad increased

tho hazard of fire to plaintiff's buildings, is com

petent.—Harrington v. St. Paul & S. U. K. Co.,

17 Minn. 215, (Gil. 188.)

Enactment.

Of statutes, see Statutes, 1-18.

Enticement.

See Abduction.

Equality and Uniformity.

Of taxes, see Taxtilion, 8-13.

Equalization.

Of taxes, see Taxation, 54-59.

Equitable Assignment.

See Assignment, 9, 10.

Equitable Mortgage.

See Mortgngcs, 1-27.

EQUITY.

L Jurisdiction, 1-73.

a. In General, 1-13.

b. Reformation of Contractu, 14-37.

c. Rescission and Cancellation of Con

tracts, 38-73.

II. Laches, 74-81.

III. Pleading and Practice, 82-S9.

See, also, ContrilattUm: Creditors'1 Suit: Duress;

Fraud; Fraudulent Conveyances; Injunction ;

Interpleader; Mortgages; Partition: Partner

ship; Quieting Title; Receivers; Reference;

Specific Pirformance; Subrogation; Trusts.

Abatement of nuisance, see Nuisance, 6-15.

Cancellation of bond for conveyance of real estate,

see Vendor and Purchaser, 69-75.

of satisfied mortgage, see Mortgages, 146, 147.

Effect of adoption of Code, see .Action, 12.

Equitable defenses in actions, see Action, 45-4S;

Attachment, 106; Ejectment, 9-11.

relief against judgment, see Judgment, 273-

277.

against usury, see Usury, 88-40.

in actions to determine adverse claims,

see Adverse Claim, 88.

Jurisdiction of municipal courts, see Courts, 27,

28.

Mistake in accounting, see Partnership, 70.

Redemption from mortgage, see Mortgages, 445-

460.

Reformation of deed, see Vendor and Purchaser,

102. 104.

Set-off, see Counterclaim and Set-Off, 24, 25.

Trial of equitable issues, see Constitutional Law,

133-1&5 ; Trial, 102-198.

L Jurisdiction.

a. In General.

Abstract rights or wrongs.

1. A court of equity will not lend Its aid for

the enforcement of abstract rights, or proven

tion of abstract wrongs, or where no actual ben

efit is to bo derived by complainant Irom its ao

tion, or injury suffered from the wrong. —Good

rich v. Moore, 2 Minn. 61, (Gil. 49.)

Adequate remedy at law.

2. The mere fact that a debtor resides in an

other stale, and cannot be served with summons,

so as to bring him into the courts of the state

where an action is pending, does not show the

want of an adequate remedy at law, such as will

give equitable jurisdiction.—Birdsall v. Fischer,

17 Minn. 100, (Gil. 76.)

8. As Gen. St. Minn. 1806, a 66, J 105, pro

vides that tho court may on motion relieve a

party from a judgment taken against him

through his surprise or excusable neglect, an ac

tion in equity to restra'n the collection of such

judgment will not lie.—Wioland v. Shillock, 23

Minn. 227.

4. The discretion vested in the district court

by Gen. St. 1800, c. 66, § 105, for the opening of

judgments entered on default, is a sound legal

discretion, not a mere arbitrary one, and the rem

edy given is sufficiently certain to render unnec

essary a resort to a court of equity.—Wieland v.

Shillock, 24 Minn. 345.

5. Tn an action to vacate a foreclosure by ad

vertisement, made by an assignee of the mort

gage, the complaint averred that there was no

assignment of record, and denied all knowledge

or information sufficient to form a belief as to

such assignment. Held equivalent to an aver

ment that there was no assignment; and a fore

closure, where there is no assignment of the

mortgage, by a person other than the mortgagee

being absolutely void, and the complaint show

ing the alleged assignee, and those claiming un

der him, to be mere wrong-doers, the law as to

them afforded adequate relief, and a court of

equity would not lend its aid.—Bollcs v. Carli,

12 Minn. 113, (Gil. 02.)

6. Tho common-law writ of certiorari affords

an adequate remedy for the review of all pro
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ceedings of town supervisors In the assessment

of an illegal tax, and therefore a court of equity

will not extend its powers at the suit of an indi
vidual to restrain the levy of such tax.—Bcribner

v. Allen, 12 Minn. 148, (Gil. So.)

7. A court of equity will grant relief against

an assessment, by a municipal corporation, for a

local improvement, where such assessment is

apparently within the authority of such corpora

tion, and extrinsic evidence is necessary to show

that the same is void. — Minnesota Linseed Oil

Co. v. Palmer, 20 Minn. 468, (Gil. 424;) Ankeny

v. Same, 20 Minn. 477, (Gil. 431;) Sewall v. City

of St. Paul, 20 Minn. 511, (Gil. 459.)

8. Voluntarily going to trial on the merits

is a waiver of the objection that plaintiff has au

adequate remedy at law.—St. Paul & S. C. R.

Co. v. Robinson, 43 N. W. 75. 41 Minn. 3i>4;

Newton v. Newton, 48 N. W. 450, 46 Minn. 33.

Accounting—Fraud.

9. A bill set up an agreement made between

defendant and one P., by which the latter was to

purchase timber lands located by defendant, and,

after holding them for a given time, to sell so

much of them as was necessary to reimburse bim,

and to convey half of the residue to defendant. It

further alleged that P. died before any sale was

made, and that.defendant, who had assigned all

his interest under the contract to plaintiff, pro

cured P. 's successor to sell the land to innocent

third persons who had no notice of the contract or

assignment, whereby plaintiff's interest in the

land was divested ; that defendant did this for the

purpose of defrauding plaintiff, and received the

profits of the transaction, the land being sold for

more than was sufficient to reimburse P.'s estate.

It then prayed an accounting and judgment against

defendant for the amount found to be due plaintiff.

Held, that the bill states a cause of action.—Smith

v. Glover, (Minn.) 46 N. W. 406.

44 Minn. 260.

Restraining litigation—Compelling in

terpleader.

10. Where defendant in an action is garnished

by a creditor of the plaintiff, this is no ground for

a separate suit in equity to compel plaintiff and

the garnishing creditor to interplead, or to restrain

the garnishment proceedings.—Blair v. Hilgedick,

(Minn.) 47 N. W. 810.
45 Minn. 23.

Marshaling assets.

11. Where one creditor has a Hen upon two

funds, and another, subsequent thereto, has alien

on only one of them, the court will compel the

former to resort first to the fund upon which he

has the separate lien only when the subsequent

creditor cannot otherwise collect his debt, and not

then after the prior creditor has enforced his debt.

—Franklin v. Warden. 9 Minn. 124, (Gil. 114.)

12. A prior incumbrancer, holding security

upon two tracts,—ono a homestead, the other not,

—cannot be compelled by a junior incumbrancer,

having a lien only on the piece not a homestead,

to first resort to the homestead.—McArthur v.

Martin. 23 Minn. 74.

13. A creditor, having security on property

of the principal debtor, and also of ono standing

in the relation of surety, will not be obliged to

first exhaust his remedy against the property of

the principal debtor, if it appears thit such prop

erty is of no value as security by reason ol

prior liens.—Northwestern Mut. Life Ins. Co. v.

Allis, 23 Minn. 337.

b. Reformation of Contracts.

In general.

14. Unless some statutory enactment inter

venes, it is entirely competent for the court, up

on clear and satisfactory proof, by parol evi

dence, that a written deod or contract fails,

through fraud or mistake of fact, to express the

intention of the parties, to correct and reform

such deed or contract.—Smith v. Jordan, 13 Minn.

204, (Gil. 246.)

15. Where, through fraud or mistake, a deed or

written contract fails to express the meaning and

intention of the parties, a court of equity will re

form and correct it, though it is in the very lan

guage that the parties agreed upon.—Smith v. Jor

dan, 13 Minn. 264, (Gil. 246.)

16. Where there has been part performance of

an oral contract to convey, fraud and mistake

are sufficient grounds for the reformation of a

deed, delivered under such contract.—Place T.

Johnson, 20 Minn. 219, (Gil. 198.)

17. Where a parol agreement is pleaded as a

basis for the reformation of a written agreement

for the conveyance of lands, void for uncertainty,

no consideration for such parol agreement being

averred, consideration therefor will not be im

plied from tho seal on the written instrument

sought to be reformed.—Sharpe v. Rogers, 12

Minn. 174, (Gil. 103.)

Defects in execution of conveyances.

18. Defect in the execution of a mortgage, as

whero there is buc one witness, may be remedied

by a court of equity, us against the mortgagor and

those acquiring titlo from him with notice. —

Ross v. Worthington, 11 Minn. 438, (Gil. 323. )

Descriptions in contracts and convey

ances.

19. Where, through mistake or fraud, a written

contract to convey docs not contain the right de

scription, the court may reform it so as to make

it conform to the oral agreement.—Olson v.

Erickson, 44 N. W. 317.

42 Minn. 440.

20. B. sold to plaintiff 160 acres of land, tho

title to one 40-acre tract cf which was then sup

posed to be in a railroad company; he to give

a warranty deed for 120, B. agreeing to give a

like deed for the other 40 when title should be

secured. Through mistake the whole 160 acres

was included in the deed, and also in the mort

gage that was given back for a portion of the pur

chase money, and the consideration for this 40

was included in the notes secured by the mort

gage, but neither party acquired any title there

to. The mortgagor brought suit on the covenant*

of seisin and right to convey, to enjoin foreclos

ure by advertisement by a purchaser of the notes
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and mortgnrro. with notice, and to have the

amount of his damages for such breach applied

upon the notes. The foreclosure proceedings

being dismissed by stipulation, defendant alleged

the mistake in the insertion of the 40-acre tract

in the deed, and asked its reformation. Held,

that the deed and mortgage should be reformed,

and though thereby plaintiff's right to damages

was gone, yet, as defendant asked equitable re

lief, the court was not obliged to give it except

on such terms as would do entire justice to both

parties, and so might allow plaintiff to set off the

value of the 40 acres against the notes, and de

cree foreclosure of the remainder.—Dorr v. Stei-

chen, IS Minn. 20, (Gil. 10.)

21. A married woman owning certain property

leased the same, describing it as a "certain twen

ty acres, * * » known as the 'Johnson Home

stead,' and until rocently occupied by the said

Johnson as a residence." The lease also con

tained an agreement to convey the same to the

tenant upon certain terms and conditions. The

tenant elected to purchase complied with the con

ditions, and was tendered a deed of 20 acres, sur

veyed off the east side, (the tract actually con

taining 23 acres,) which, in ignorance of the

fraud, he accepted, and paid the purchase money.

Held that, though the agreement to convey was

void for want of the husband's assent, going in

to possession under the agreement was part per

formance, and the deed could be reformed to cor

rect the description, or a decree entered for con

veyance of the remainder of the tract.—Place v.

Johnson, 20 Minn. 219, (Gil. 19S.)

22. Where a party contracts for the purchase

of a lot of a particular size, which was to be ex

clusive of a street expected to be opened through

the property Irom which such lot was to be

taken, and a piece is thereupon selected by both

parties, no part of which it is supposed will be

included in such street when extended, and a

deed >s given therefor, the fact that on the ex

tension of such street a portion of such lot is

taken for the street will not authorize a refor

mation of the conveyance as respects description.

—Gavin v. Alurpby, 25 Minn. 142.

23. The fact that a deed of land, made and ac

cepted as an execution of a contract to convey,

differs from the contract in the amount of land

conveyed, does not alone make out a case for ref

ormation of the deed, without proof that thedis

crepaucy arose through fraud or mistake. The

presumption is that the deed, being the last ex

press agreement on the subject, expresses the

final purposo of the parties, and that the change

was made by mutual agreement. — Whitney v.

Smith, 22 N. W. 181, 33 Minn. 124.

24. A deed granted the right to erect a saw

mill, and to draw from a certain channel "fifty

cubic feet of water per second, " under a certain

head and fall. All the parties to the deed be

lieved that the amount of water specified would

be sufficient to drive certain machinery, and, but

for that belief, the deed would not have been

made. Held, that the deed could not be re

formed, merely because that amount of water

was insufficient to operate the machinery ; there

being no agreement by the parties from which the

deed deviated.— St. Anthony Falls Water-Power

Co. V. Merriman, 27 N. W. 109, 35 Minn. 43.

25. The owners had land platted as nn addition,

and had duplicate plats made and recorded,—one

as an original, the other as a certified copy. In the

original the lots in one block were, by mistake,

incorrectly numbered, but were correctly num

bered in the other. The owners sold lots by the

numbering on the copy, but in conveying described

them by the numbers according to the original, the

parties not knowing of the mistake in it. Held,

id an action by the owners against all the other

parties interested in the block, that the original

might be corrected so as to number tho lots as

they had been intended to be numbered.—lUeo v.

Kel'sit, (Minn.) 44 N. W. 535

42 Minn. 511.

26. Two adjoining tracts of land, belonging

originally to the same person, were, by mutual

piistake of all the parties concerned, conveyed,

and one of them mortgaged, by erroneous descrip

tions, in which, instead of the tract intended,

the other tructwas described ; and thereafter the

respective owners of each of the tracts devised

them by descriptions erroneous in liko manner.

Held that, in an action in which all the persons

in interest were mado parties, the deeds and

mortgage might be reformed so as to conform to

the intention of the parties; and that this did

not affect the probate of the wills, or vary their

terms in any wav.—Christman v. Colbert, 24 N.

W. 301. 33 Minn. 5C9.

Power.

27. While a mere naked power may not be re

formed, when the agent has acted upon the pow

er, and third parties have acquired rights so that

the principal cannot revoke it, the power may, if

necessary, be reformed. — Olson v. Erickson,

(Minn.) 44 N. W. 317.
42 Minn. 440.

Insurance policies.

2i. Where it appears by the evidence of the

party desiring to effect the insurance and the

agents of the insurance companies that, by a mut

ual mistake, tho policies of insurance did not em

brace all the property intended to be covered, the

policies will be reformed after loss.—Spurr v.

Home Ins. Co., 42 N. W. 200, 40 Minn. 424 ; Same v.

Commercial Union Assurance Co., 43 N. W. 207, 40

Minn. 428.

29. Whore a policy of insurance has been as

signed to a mortgagee of the premises insured, and

indorsed by the company payable to tho mortga

gee in case of loss, that fact will not render tho

company a proper party defendant to an action

brought against the mortgagor, after destruction

of tho premises by fire, for reformation of the

mortgage in respect of the description of tho

premises.—Newman v. Home Ins. Co., 20 Minn.

422, (Gil. 378.)

30. In an action to reform a policy of insurance

on the ground of mistake, the company having

acted by agent, proof that the agent was au

thorized to bind the company, and that the com

pany knew what the contract was, is necessary.

—Guernsoy v. American Ins. Co., 17 Minn. 104,

(Gil. 83.)

Mistakes of law.

81. While, for a bare mistake of law alone, with

out other considerations affecting the case, relief
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will rarely, If ever, be afforded, yet equity will in

terfere where it further appears that the defend

ant, availing himself of the opportunities afforded

by the mistake, will take an unconscionable ad

vantage of the plaintiff, without consideration ;

the plaintiff being blameless, and the defendant

being in no position entitling him to equitable

protection. — Benson v. Markoe, (Minn.) 33 N.

W. 88*

37 Minn. 80.

Distinguishing Catlin v. Fletcher. » Minn. 8S, (Gil. 75:)
McKurtlck v. Countv Coni'rs Washington County, in
Minn. 151. (Gil. 135;) First Nat. Bank (if St. Paul v. Na
tional Marine Bank. 20 Minn. 63, (Gil. 49.)

32. The plaintiff, who had sold certain real es

tate to the defendant's grantor, and executed a

deed of conveyance, taking back a mortgage for

the price, $12,000, was afterwards requested by the

grantee to execute to him a further deed of re

lease and quitclaim of the premises for the pur

pose of effectually conveying certain land, which,

as was represented, hart not been transferred by

the prior deed. The plaintiff executed the quit

claim and release, without consideration, thereby

in legal effect, but contrary to his intention, dis

charging his mortgage. Held, that the plaintiff

is entitled to relief limiting the operation of the

latter deed to the conveyance of the premises, the

defendant having acquired his title with knowl

edge of the plaintiff's equity.—Benson v. Markoe,

(Minn.) 33 N. W. 38.
37 Minn. 80.

Mistakes of fact—Of one party only.

83. Mistake as ground for reformation of in

struments must be clearly established.—Guern

sey v. American Ins. Co., 17 Minn. 104, (Gil. 83.)

84. In general, for the mistake ot one party

only to an instrument, relief will not be afforded,

as by reformation, so as to subject the other party

to obligations or conditions to which he never as

sented, but relief may be granted when the par

ties can bo placed in their former position.—Ben

son v. Markoe, (Minn.) 33 N. W. 38.

37 Minn. 30.

Knowledge of mistake.

35. Where it appears that plaintiff knew before

ho signed the contract of the mistake in it, and

called the scrivener's attention to it. but he did

not understand it, and defendant testifies that the

instrument contains the agreement exactly, the

suit will be dismissed.—Ellison v. Fox, (Minn.) 38

N. W. 358.

38 Minn. 454.

Effect of alteration of instrument.

36. Alteration of an instrument by a mere

stranger will not prevent its reformation by a

court of equity on the ground of mistake.—Ames

v. Brown, 22 Minn. 257.

37. A broker negotiated a loan to plaintiff,

and, acting as plaintiff's scrivener, drew a mort

gage to secure the loan. A mistake in the de

scription ol the properly was made in drafting

the instrument, which was not discovered until

after it was recorded. The broker, without the

consent or knowledge of any of the parties, cor

rected the mistake, and had the instrument re

recorded. Held, that his act was that of a mere

stranger, and would not affect the instrument or

prevent its reformation by the court.—Ames v.

Brown, 22 Minn. 257.

o. Rescission and Cancellation of Contracts.

Fraud and misrepresentation.

38. A misrepresentation as to matters of law,

made to induce a party to execute an instrument,

will not authorize its cancellation as having been

fraudulently obtained.—Catlin v. Fletcher, 9 Minn.

85, (Gil. .5.)

Distinguished In Benson T. Markoe, 33 N. W. 41. 37
Minn. 85.

89. When a party in making a contract makes an

affirmation positive in form, it is to be taken as

made as of his own knowledge, and not as upon

information or belief.—Kuappeu v. Freeman,

(Minn.) 60S W. 533.

47 Minn. 491.

40. In an action to set aside a conveyance for

fraudulent representations, there must be, if not

a formal or general allegation of fraud, at least

an averment of facts from which the law will

infer it, otherwise no relief can be granted.—

Brooks v. Hamilton, 15 Minn. 26. (Gil. 10.)

41. In an action to set aside amortgage givon to se

cure a note, on the ground of fraud, plaintiff alleged

in her complaint that she executed the mortgage

on the faith of defendant's promise that he would

never enforce it, but would collect the money from

the indorser of the note, and she charged, "upon

her belief, " that the defendant made said promise,

knowing it to be false, with the intent to defraud

her into executing such mortgage. Held, that no

fraudulent intent was shown, and none would be

inferred from the fact that defendant had brought

an action to foreclose, as by Laws Minn. 1S60, p.

216, passed after the mortgage was made, the mort

gagee was prohibited from proceeding against the

indorser until he had exhausted th: mortgage

security.—Catlin v. Fletcher, 9 Minn. 85, (GiL 75.)

42. Plaintiff's land was sold for taxes and bid in

by the state, and defendant afterwards bought the

latter's titlel but never gave notice of tho expira

tion of the time for redemption. Plaintiff alleged

that by fraudulent representations of defendant

that he had a complete fee-simple title to the land,

she was induced to execute to him a deed therefor,

upon his agreeing to pay her one-half the proceeds

of the land, which he was to plat and sell, up to

$5,000, and an additional $1,000 on a certain contin

gency. Defendant honestly believed he had a com

plete title, and the trial court found he was justi

fied in so saying. Plaintiff's son, 30 years of age,

was present, and explained the transaction to his

mother, who did not understand the English lan

guage, and she afterwards repeatedly demanded

of defendant the $5,000. Held, that the proof of

fraud was insufficient. — Schramm v. Haupt,

(Minn.) 37 N. W. 798.

38 Minn. 379.

43. ,n an action to cancel a deed, tho complaint

alleged that plaintiff was a widow over SO years of

age, when the deed was given ; that defendant,

her son, obtained it on promising to remain and re

side with her as long as she should live, to render

her assistance about the house, to p;iy his brothers

and sisters a curtain sum on her death, and to have
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prepared and executed such papers as would carry

out the contract, and bind the parties j that hav

ing secured and recorded the deed, without exe

cuting any other papers, defendant treated plain

tiff in an unkind and insulting manner, neglected

and refused to aid or assist her, or to remain in

the house, that he wholly repudiated his agree

ment, denied all conditions thereof, and refused to

perform any part. Held, that the complaint stated

a good cause of action.—Pinger v. Pinger, (Minn.)

42 N. W.289.
40 Minn. 417.

44. The answer admitted the execution and rec

ord of the deed, and alleged that in making divis

ion of her property, plaintiff intended to and did

give that described in the complaint to defendant,

reserving to herself the right to use and occupy it

during her life. It denied the undue influence or

fraud by defendant, or that his treatment of plain

tiff has "ever been undutiful or insulting; and de

nied that one of the conditions of the contract was

that defendant pay any sum of money to his broth

ers or sisters, or to any other person. H< W, that

the answer was purely defensive and no reply was

necessary.—Pinger v. Pinger, (Minn.) 42 N. W.

980
' 40 Minn. 417.

45. In negotiations for a deed to defendantrail-

road company of a right of way over plaintiff's

land, representations by defendant's agent that it

was the then intention of defendant to build a cul

vert convenient for plaintiff's cattle, and to build

the railroad on a certain line where the land was

not valuable, and to build a depot convenient for

plaintiff, may be made the basis for a charge of

fraudulent representations.—Albitz v. Minneapolis

& P. Rv. Co., (Minn.) 42 N. W. 394.

40 Minn. 476.

46. In an action to rescind the grantof the right

of way for such alleged fraudulent representations,

defendant cannot defend on the ground that its

agent had no authority to make the representa

tions.—Albitz v. Minneapolis & P. Ry. Co., (Minn.)

42 N. W. 894.*
40 Minn. 476.

47. A contracting party, who has knowingly

executed a written instrument intended to embody

and evidence the agreement, should not be allowed

to avoid the legal effect of tnc instrument, on the

ground that its execution was procured by fraud,

unless the proof be clear and strong.—McCall v.

Bushnell, (Minn.) 42 N. W. 545.
41 Minn. 87.

48. When one has a right to rescission of a

purchase on the ground of fraud, the value of the

property is immaterial, in an action fur that pur

pose.—Knappen v. Freeman, (Minn.) 50 N. W.

533.
47 Minn. 491.

49. Where a court of equity obtains Jurisdic

tion to cancel and set aside a lieu upon real es

tate, it will grant all the reliof in the premises

to which the plaintiff is entitled.—Scwall v. City

of St. Paul, 20 Minn. 511, (Gil. 459.)

50. Where, in an equitable action for the can

collation of a contract for fraud, and an account

lug and recovery of moneys received under it,

the merits are fully tried, and the facts found in

plaintiffs' favor, the court should cancel the con

tract, and not merely give a money Judgment,

notwithstanding the plaintiffs may have a legal

defense to the enforcement of the contract.—

Crump v. Ingersoll, (Minn.) 49 N. W. 739.

47 Minn. 179.

51. The plaintiff alleged that he Intrusted to

defendant J. a deed to defendant C, with instruc

tions to deliver it only upon fulfillment of certain

conditions; that J. delivered it wrongfully, and

contrary to the instructions; and that C. subse

quently conveyed to defendant G., who had no

tice of the foregoing facts. The relief prayed for

was that the deeds be canceled, and that G. be

compelled to reconvey, and for other and further

relief. The court refused to grant any relief

against G., on the ground that he was an innocent

purchaser for value, but gave judgment against

3. for damages. Held, that this relief was "con

sistent with the case made by the complaint, and

was embraced within the issue, " within the mean

ing of Gen. St. Minn. 1878, c. 66, § 267.—Triggs v.

Jones, (Minn.) 48 N. W. 1113.

46 Minn. 277.

False representations.

52. While an innocent representation wf!l

never be ground for a personal action of fraud,

it may, where the error between the parties is of

such a character as to destroy the consent neces

sary to validity of a contract, authorize a court

of equitv to rescind the samj.—Brooks v. Hamil

ton, 15 Minn. 26, (Gil. 10.)

58- A court of equity will not rescind a con

tract for innocent misrepresentation in regard to

the subject-matter, in a case where the rule of

caveat empUsr will apply.—Brooks v. Hamilton,

15 Minn. 26, (Gil. 10.)

54. In an action to rescind a contract for the

purchase of stock in a ccal company, on the ground

of false representations made by defendants, it ap

peared that a prospectus, drawn up by B., one of

the defendants, and issued by the coal company,

Btated that the property of the company, repre

sented by the stock, consisted of "l,5(i0 acres of

proven coal lands;" that "the lands were prospect

ed as to coal value by diamond steam-drill and

hand-drills, requiring three years and an expen

diture of $20,000 before the tests were completed

and selections made;" and that "the records of the

drill-holes showed the coal deposit to be of the best

quality. " A letter written by one of the defend

ants to plaintiffs stated that examination, made in

the most thorough manner', demonstrated that, out

of the 1 ,560 acres, there were at least 1,300 acres of

coal lands. A map and reports of thodrilling wore

shown to plaintiffs. B. represented that he had

overseen the drilling. Held, that the evidence was

sufficient to sustain a finding that representations

were made that the drilling had been done with

great care, and that the reports of the drillers were

accurate; and that B. represented that he had per

sonal knowledge of the skill of the drillers.—Mar

tin v. Hill, (Minn.) 43 N. W. 337.
41 Minn. 387.

55. In an action to rescind a contract on the

ground of false representations, no greater amount

of evidence is required to establish the facts than
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is required to establish similar facts in anv other

kind of action. — Martin v. Hill, (Minn.) 43 N. W.

837.

41 Minn. 337.

66. Plaintiff, in an action to rescind a contract

for the purchase of stock in a coal company, had

purchased in reliance upon the report of one M.,

who had done some drilling on the lands of the

company. Subsequent drilling showed that a cer

tain vein of coal, reported by M. as one of the

most valuable veins on the lands of the company,

was nearly worthless. Held sufficient to support

a finding that the lands and stock were much less

valuable than if the facts had been as reported by

M—Martin v. Hill, (Minn.) 43 N. W. 337.
41 Minn. 337.

67. In an action to rescind a contract for the

purchase of stock in a coal company, on the ground

of false representations made concerning the val

ue of lands which the stock represented, it ap

peared that statements were made bv defendants

to the effect that they had expended £90,000 and

three years' time in making drillings on the lands,

thereby demonstrating the existence of valuable

coal upon the lands. Held sufficient to support a

finding that representations made concerning the

accuracy of the drilling were material.—Martin v.

Hill, (Minn.) 43 N. W. 337.
41 Minn. 337.

Undue influence—Mental capacity.

68. In an action to set aside the deed of a farm

by a mother to her sons, it was shown that, prior

to its execution, there had been an understand

ing between the parties that they should have the

farm, which was worth $3,500, in consideration

of their improving it and working it, and sup

porting plaintiff, pursuant to » hich they had made

improvements of the value of tl,5U0, and had paid

$125 of taxes, and interest at 10 per cent, on a

$600 mortgage. The deed was made in consider

ation of this understanding of the assumption of

the mortgage, and of an annuity of 100 per annum

to plaintiff. She was shown to be a woman of

ordinary mental capacity. Held, that the deed

would not be set aside for undue influence and

want of consideration.—O'Neil v. O'Neil, 14 N.

W. 69, 80 Minn. 33.

59. A daughter, when a little over 20 years of

age, living with and under the habitual influence

and control of her mother, her father having died

intestate, upon the settlement by the probate

court of the account of her guardians, of whom

her mother was one, and a decree thereon assign

ing to her the property in their hands belonging

to her, conveyed the whole thereof to her mother,

without consideration, and without having had

possession of the property, or fully understand

ing its character or value, or realizing that she

was divesting herself of her entire estate, and

without counsel of any disinterested adviser, but

induced by the solicitations of her mother, and

under the false impression that in so doing she

was carrying out the wishes of her deceased

father. Some months afterwards, the daughter,

becoming aware of and realizing the fact that

she had thus made an absolute gift to her mother

of liur entire estate, and being anxious to regain

it, or some portion thereof, applied to friends to

counsel and assist her, and, they assenting, ne

gotiations were entered Into, which resulted in

an agreement in writing, whereby the mother

was to retain a considerable part or the daugh

ter's share of her father's estate, restoring to the

daughter the remainder thereof. There was no

consideration for the daughter's surrender of the

portion so to be retained by the mother, except

the mother's release of a right of dower of much

less valuo than the property so to be retained by

her. It appeared that this agreement was exe

cuted by the daughter while still a member of

the mother's family, wholly dependent on her for

support, and under her habitual control, under

the influence of fear of her mother, in hope of

restoring pleasant relations with her, and in the

apprehension that, unless a settlement was then

affected, she would never regain her rights, but

would remain pecuniarily dependent on her

mother; and it did not appear that she had or

acted upon competent and independent advice.

Held, that such transfers and settlement should

be set aside as obtained by undue influence of

the mother, improperly exerted for her own ad

vantage. The case was not one of a family set

tlement there being no controversy or difference

of opinion as to the daughter's rights as her

father's neir.—Ashton v. Thompson, 18 N. W. 916,

82 Minn. 26.

60. Undue influence will avoid a conveyance

procured by that means, even though the grantees

be innocent, if they have not paid a valuablo con

sideration.—Grahain v. Burch, (Minn.) 40 N. W.

148.

44 Minn. 33.

61. A father of two daughters owned land

worth $12,001). He used liquor to excess, and was

infirm, forgetful, and childish. His animosity and

prejudice were easily excited. After the death of

his wife, his daughter A. lived with him, and se

cured his entire confidence, and he was subject to

her control. In January, 1S*7, he made a will

dividing the land between the two. There was no

apparent cause for a change of purpose. A. get

others to intercede for her and against her sister.

In May, 1S87, he gave her the greater part of

the land, and the rest to her infant children in

December. He lived a year after that, and showed

a dislike to the other daughter without apparent

cause, and not in accord with his former feeling1

for her. After the deed to the children, he spoke

of selling the land as if it were still his own. Held,

to justify a finding of undue influence.—Graham,

v. Burch, (Minn.) 46 N. W. US.

44 Minn. 83.

62. The mere fact that a man was infirm phys

ically, and not strong mentally, does not require

the reversal of a finding that his mind was not so

unsound as to make him incapable of doing busi

ness or or disposing or nls property.—Albrecht v.

Albrecht, (Minn.) 46 N. W. 145.

44 Minn. 70.

63. In an action to set aside a deed because of

the mental incapacity of the grantor, where the

incapacity is not continuous, and the deed is in

itself reasonable and proper, the burden is on

plaintiff to show the incapacity at the time it

was executed.—Trimbo v. Trimbo, (Minn.) 00 H.

W. 350.

47 Minn. 3S9.
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64. In an action to set aside deeds made by a

Husband and wife to two of their sons, on the

ground of the wife's mental incapacity, it ap

peared that the disposition was natural and

proper, and was intended instead of a will pre

viously executed; that the wife was 68 years old,

had been paralyzed, and was mentally and physic

ally very weak; that at times her mind was

wandering, and she seemed like a child, some

times recognizing, talking to, and understanding

her acquaintances, and sometimes not. On the

other hand, it did not appear that this condition

was continuous. The person who drew the deeds,

and saw them executed, testified that after tho

deeds were read over to her he asked her if she

understood them, and she replied that she did,

and asked him if one of the sons got certain prop

erty, which was the fact. An unmarried daugh

ter, who lived at home with tho grantor, and had

charge of her, described tho grantor's mental

moods, and her habit of giving minute instruc

tions how to conduct the household, which habit

was inconsistent with an utter and continuous

mental imbecility. Held, that the deeds should

not have been set aside.— Trimbo v. Trimbo,

(Minn.) 50 N. W. 350.

47 Minn. 339.

Failure of consideration or performance.

65. In an action to cancel a bond given by

plaintiff to convey land to defendant on the pay

ment of purchase money in installments, for de

fendant's failure to pay the first installment

when it was due, it appeared that plaintiff was

indebted to defendant in a certain sum for rent of

the premises, and that defendant had paid into

court the difference between this sum and such

installment. Held, that a judgment that plaintiff

take nothing by his action, but that he be enti

tled to the money paid into court on his cancel

ing defendant's note, was proper.—Wallrich v.

Hall, 19 Minn. 383, (Gil. 329.)

66. In an equitable action claiming title to

land under a deed absolute on its face, and seek

ing to set aside an agreement to reconvey because

of failure of defendants to comply with its terms

within the time limited therefor, defendants set

up a supplemental agreement for an extension of

such time. Held that, although such supple

mental agreement was under seal, evidence was

admissible that it was a mere voluntary agree

ment, without consideration, it being executory

merely; as equity will not enforce voluntary ex

ecutory covenants, though under seal.—Lamprey

v. Lamprey, 12 N. W. 514, 29 Minn. 151.

67. A contract for the sale of land provided for

the delivery of a note, payable five years after

date, for a part of the purchase price, to be exe

cuted at the time of the delivery of the deed.

The vendees by fraud procured the vendor to ac

cept a note payable on or before five years from

date, and the vendor executed and delivered the

deed. Held, that such note was materially dif

ferent from that contracted for, and that the ven

dor might, on discovery of the fraud, revoke such

acceptance of the note, and have the deed can

celed upon the making or tender of restoration of

what had been received on giving the deed.—

Miller v. Sawbridge, 13 N. W. 671, 29 Minn. 442.

68. The purchaser of land being in default in

his payment, and the vendor seeking a cancellation

of tne contract on that ground, the court may de

cree a cancellation, unless, in a reasonable time

fixed by the court, payment be made of all which

may be due at that time, including a sum not due

when the decision is made; and tho vendor's ac

ceptance, during tho trial, of a part of the amount

then due, does not impair his right to such a judg

ment—Nelson v. Hanson, (Minn.) 48 N. W. 410.

45 Minn. 543.

69. Equity will not decree a rescission of a-

sale and conveyance of land made in another

state, the grantor residing therein, merely upon

the grounds of defect in the title and the contin

ued residence ot the grantor in such other state.

—Miller v. Miller, (Minn.) 50 N. W. 612.

47 Minn. 546.

Mistake.

70. Equity will not interfere to rescind a con

tract, on the ground of mistake, where the fact

was equally unknown to both parties, or doubt

ful in its nature, and each party has equal or

adequate means of information, and the parlies-

cannot bo placed in stalu quo.—Eastman v. St.

Anthony Falls W. P. Co., 24 Minn. 437.

Who may maintain action.

71. A person who has conveyed premises by

warranty deed may maintain an action to cancel

a mortgage theieon, claimed to have been exe-

cutea by him. — Chamblin v. Schlichter, 12 Minn,

276, (Gil. 181.)

Affirmance or disaffirmance by party.

72. A vendee cannot rescind for fraud, who-

with full knowledge twice asks for and obtains an

extension of time for deferred payments, and tries-

to get from the vendor an acknowledgment of the

contract, which would admit it to record.—Crook*

V. Nippolt, (Minn.) 46 N. W. 349.

44 Minn. 239.

73. Bringing an action to rescind a contract is-

a sufficient disaffirmance of it for tho purpose ot

the action.—Knappen v. Freeman, (Minn.) 50 N.

II. Laches.

What constitutes and effects.

74. Equity will not interfere to relieve a par

ty from a Judgment, to which he had a good de

fense, known to him in time, but which he neg

lected to interpose.—Sargeaut v. Bigelow, 24r

Minn. 370.

75. Under Rev. St. Minn. .o. 70, § 49. subd. 4,

which provides that a summons may bo served

by leaving it at defendant's usual last place of

abode, a judgment was taken by default after

such a service of the summons, and within a year

after the entry the judgment debtor moved to-

vacate it, and for leave to answer, upon the sup

position that the summons had been personally

served, which motion was upon that theory de

nied. Execution was then issued, and his real

estate sold, and. within the time to redeem, the

money for redemption was paid to the sheriff,

the summons all the time being on file and ol rec

ord, and defendant, from mere neglect or fai lure-

to examine the same, being ignorant of tho char
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acter of the sheriff's return. Beta, tL.*.t, though

defendant may have had a good defense to the

action in which the judgment was rendered, his

neglect to examine the return until after the time

for opening the judgment had expired was in

excusable, and his ignorance of the fact as to

what the return was afforded no ground for the

exercise of the equitable powers of the court to

restrain the sheriff from paying, or the judg

ment creditor from receiving, the redemption

money.—Myrick v. Edmundson, 2 Minn. 259,

(Gil. 221.)

7fi. Where the court finds that plaintiff did not

know that his co-tenant had taken an assignment

of the certificate of sale on foreclosure of the lands

held in common by them until two weeks before

suit brought, a month after the assignment from

the state of the tax-sale certificate of the same

lands was conveyed to defendant by the person

whom he had procured to take it, plaintiff is not

chargeable with laches Holterhoff v. Mead, 29 N.

W. 675, 36 Minn. 42.

77. An action for relief on the ground of mis

take, the consequence of plaintiff's own negli

gence, without fault of defendant, was not

brought until more than two years after full

knowledge of the facts. Held, that such delay,

not being satisfactorily excused, was ground for

refusal of equitable relief, as defendant, in the

mean time, had been placed In a position to suffer

injury if the remedy sought should be grantod,

and plaintiff had "another remedy by redeeming

from the execution sale against which he sought

relief.—Dutton v. McKeynolds, 16 N. W. 468, 31

Minn. 66.

73. A judgment creditor, who accepted the bare

statements of his debtor as to his property, and as

to the good faith of the parties in respect to a

record incumbrance, without resorting to proceed

ings for the discovery of fraud, and to reach con

cealed property, is not entitled to equitable relief

to Batisfy a judgment which has expired by statu

tory limitation.—Dole r. Wilson, (Minn.) 40 N. VV.

161.*

89 Minn. 380.

79. A cause of action at law, to test the validity

of his title by an execution purchaser, is not nec

essarily barred because the judgment creditor has

lost his equitable remedy to set aside the fraudu

lent conveyance, in consequence of lapse of time.

—Jackson v. Holbrook, (Minn.) 32 N. W. 852.

86 Minn. 494.

80. Where an administrator forecloses a mort-

£a~o belonging to the estate, and purchases the

land for his own benefit, but conceals that fact

by bidding off the property in the name of an

other person, who afterwards conveys to him, the

heirs are not guilty of laches in failing for many

years to sue to charge him as trustee, they being

Ignorant during that time that the administrator

purchased for his own benefit.—Lewis v. Welch,

(Minn.) 48 N. W. 608.

47 Minn. 193.

81. If the creditor of an estate waits until 20

years after the death of decedent before taking

any steps to enforce his claim, he loses by his

laches all right to have it allowed, and cannot,

therefore, recover from theheir.—Hill v. Nichols,

(Minn.) 50 N. W. 367.

47 Minn. 3S&

III. Pleading and Practice.

Bill in equity—Supplemental bill.

82. Matters arising subsequent to the filing of

an original bill can be set up by plaintiff only by

supplemental bill, and not by way of replication

or amendment.—Chouteau v. Rice, 1 Miun. 106,

(Gil. 83.)

Demurrer.

S3. An objection that statements In a bill are
vague and uncertain in form and manner is not

good on general demurrer.—Chouteau v. Rice, 1

Minn. 106, (Gil. 83.)

Impertinent or scandalous matter.

84. Matter in a bill in equity, to be scandal

ous, must also be impertinent.—Goodrich v.

Parker, 1 Minn. 195, (Gil. 169.)

85. It is proper to state In a bill not only any

issuable fact, but also any matter of evidence,

or any collateral fact, the admission of which by

defendant may be material in establishing the

general allegations of the bill as a pleading, or

in ascertaining or determining the nature or

extent of the relief the complainant may be en

titled to, consistent with the bill; and such mat

ter cannot be excepted to as impertinent.—Good

rich v. Parker, 1 Minn. 195, (Gil. 169. )

Overrated In Vennilye v. Vermllye, 21 N. W. 73S, 32
Minn. 500.

86. Papers Inserted in hcec verba, where

otherwise fully described in the bill, will be

stricken out as impertinent. It is not admissi

ble to insert the same matter twice.—Goodrich

v. Parker, 1 Minn. 195, (Gil. 169.)

Master in chancery.

87. It Is not error for a court of equity to al

low exceptions to a bill filed without first refer

ring them to a master. The province of a master

in chancery is to act simply as an assistant to

the chancellor, when required by him.—Good

rich v. Parker, 1 Minn. 195, (Gil. 109.)

Decree—Review.

88. In a chancery foreclosure proceeding, com

menced in 1851, the register of actions, required

to be kept by the clerk, contained entries to the

effect that a writ of subpoena issued November 8,

1851, returnable December 30, 1851, was returned

December 1, 1851, nan est inventus. An alius

subpoena, issued December 1st, returnable De

cember 15th, was returned Dacember 17th, in

dorsed by the sheriff under date of December 15th,

that defendant was not to bo found in his county,

nor in the territory. Decetrber 22d an order was

made for publication of a rule to plead. Held

that, under the laws then in force, the fact that

the alius subpoena and the orders of publication

were granted before the return-day of the orig

inal summons did not affect the "presumption,

from the fact of a decree having been made and

signed, that the court acquired jurisdiction of

the parties.—Smith v. Valentine, 19 Minn. 45J,

(Gil. 333.)
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»»■ The object of Rev. St. Minn. 1806, c. 94, §

80, was to fix a date within which, and prescribe

the means by which, an absent defendant could

entitle himself to a hearing or review of the

cause after decree entered, and even after enforce

ment: and the confirmation therein mentioned

is a confirmation of the decree, not of a decretal

order confirming the proceedings of sale.—Smith

v. Valentine, 19 Minn. 452, (Gil. 393.)

Error.

See Appeal and Error.

ESCROW.

What constitutes.

1. A senior Judgment creditor, having bought

In land sold under his execution, before the

time for redemption expired executed a quit

claim deed of the land to junior judgment cred

itors, and forwarded it to a bank, to be held by

the bank till payment of the redemption money

by the grantees. After the time of redemption

had expired, and bis title had become absolute,

the bank, having received the redemption money,

delivered the deed to the grantees. Held, that

such deed was an escrow, and took effect at the

date of its final delivery, and not before, and

whatever title the grantor acquired under the

execution suie passeu by it to tue grantee.—An

drews v. Farnham, 13 N. W. 161, 29 Minn. 246.

In. In pursuance of a contract, a deed was exe

cuted by one party to the contract, and deposited

with a third person for delivery to the other party,

who was the grantee In the deed, on fulfillment by

him of the terms of the contract. Held, that the

deed was delivered in escrow.—Knopf v. Hansen,

33 N. W. 781, 87 Minn. 215.

Effect.

2. Where, in pursuance of the terms of an exe

cutory contract for the sale of land, a deed is exe

cuted by the vendor, and deposited in escrow with

a third person, to be delivered to the vendee on the

performance by the latter of certain conditions, as

specified in such contract, but the vendee dies be

fore performance of the condition, if such condition

is nevertheless subsequently performed as stipu

lated, the deed is good, and will take efTect from

the first delivery.—Lindley v. Groff, 34 N. W. 26*

37 Minn. 838.

Enforcement of delivery.

8. By the terms of a contract of sale of real es

tate the consideration of the deed was a stock of

goods, and a transfer of the lease of the store. An

invoice of the goods had been made, and the

amount and value thereof fixed to the satisfaction

of both parties, and, upon the second day there

after, tho vendor duly tendered the key of the

store and an assignment of the lease, and, upon the

refusal of the latter to accept the same, deposited

them with the holder of the deed. There being no

change in the amount or condition of the goods,

and no objection being made to the form or place

of the tender, field, that the seller was entitled to

a delivcrv of the deed.—Knopf v. Hansen, (Minn.)

38 N. W. 781, 87 Minn. 215.

4. In such case the purchaser was not entitled to

exact, as a further condition, that the seller should

allow him to make a re-examination of the goods,

and a comparison thereof with the invoice previ

ously made, in order to verify the accuracy of the1

same before final acceptance.—Knopf v. Han

sen, 33 N. W. 781, 37 Minn. 215.

ESTATES.

Conveyed by deed, see Deed, 84-101.

Created by will, see Wills, 50-54.

Of decedents, seo Descent <ind Distribution; Ex

ecutors and Admin istrators.

tenants in common and joint tenants, see Ten-

(i/ici/ In Common and Joint Tenancy.

Partition, see Partition.

Grant with reservation of perpetual

rent.

1. A grant of land, with the right to use for

ever for manufacturing purposes certain water-

power on payment of a certain fixed perpetual

annual rent, is not contrary to Const, art. 1,

§ 15, declaring that the property in lauds shall

be allodial, and abolishing feudal tenures.—Min

neapolis Mill Co. v. Tiffany, 22 Minn. 463.

Merger.

2. Where tho owner of a superior estate IB

lands purchases an inferior interest therein,

there will bo no merger of such interest, if it is

the intention or to the interest of the purchaser,

at tho time of such purchase, that there shall

not be.—Wilcox v. Davis, 4 Minn. 197, (Gil. 139;>

Davis v. Pierce, 10 Minn. 376, (Gil. 302.)

Bights and liabilities of life-tenants.

3. A tenant for life, in possession, in making the

purchase of an incumbrance upon, or an adverse

title to, the estate, will be regarded as having acted

for the joint benefit of himself and the reversioner

or remainder-man. The law will not permit him to

hold it for his own exclusive benefit, if the other

parties interested in the estate will contribute

their share of the amount paid for the purchase.

—Whitney v. Salter. (Minn.) 30 N. W. 755.

36 Minn. 103.

4. If a life-tenant of a leasehold estate undT

a renewable lease renews the lease, the law will

make him a trustee ior uie reversioner or remain

der man. But if, in such cases, the life-tenant pay

out money which he was not required to pay, or

more than his proportionate share, he becomes, to

that extent, creditor of the estate, and subrogated

to the rights of the parties whose claims ho has

bought or paid off. He, and those claiming under

him, occupy a position analogous to a mortgagee

in possession after condition broken, and cannot be

evicted until all sum« duo them from the estate

have been repaid.—Whitney v. Salter, 30 N. W.

755, 36 Minn. 103.

5. One to whom personal property is given by

will for life, with a power of disposition thereof

if necessary for a purpose specified, should not

be required to give a bond a» a condition of the

delivery of the property, unless there is danger

of its being wasted, secreted, or removed ; but
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an inventory should be filed in the proper court.

—In re Oertle, 24 N. W. 924, 34 Minn. 173.

ESTOPPEIi.

L Br Deed, 1-18.

II. By Record, 19-23.

JII. In Pais, 24-74.

IV. Plkadi.no, 75.

By collateral warranty, see Covenant*, 3,

dedication, see Dedication, 51, 52.

failing to object to assessment of tax, see Tax-

atkm, 84.

foreclosure by advertisement, see Mortgages,

818-327.

Of grantee of mortgaged premises, see Mortgages,

119.

municipal corporations, see Municipal Corpo-

r«timi8, 104.

tenant, to deny landlord's title, see Landlord

and Tenant, 5-8.

Operation of dedication, see Dedication, 8.

To deny conveyance of property by married wo

man, see Husband and Wife, 68, 59.

corporate existence, see Corporations, 24-

28.

partnership, see Partnership, 13.

I. By Deed.

Of grantor or obligor—In general.

1. An attorney executing a deed, as such, is

not estopped by any recital therein.—Kern v.

Chalfant, 7 Minn. 487, (Gil. 393.)

2. A trustee who, under the provisions of the

town-site act of Minnesota of March 3, 1855,

(Pub. St. c. 83,) has executed a deed of lands to

one claiming the right to same as occupant, is,

with his representatives, estopped from after

wards denying that the grantee therein was such

occupant and beneficial owner. —Morris v. Wat

son, 15 Minn. 212, (Gil. 165.)

8. Under the act of 1809, (Gen. St, 1878, c.

69,) in respect to the rights and contracts of mar

ried women, which was intended to investamar-

ried woman with all the rights of a feme sole,

as respects her contracts, save only as expressly

excepted or reserved by its terms, she has pow

er to obligate herself by a joint promise with

her husband to pay or secure his debts; so that a

married woman who unites with her husband in

a conveyance of land with covenants, and ex

pressly joins in such covenants, is estopped there

by as if unmarried.—Sandwich Manuf'g Co. v.

Zellmer, (Minn.) 51 N. W. 379.

4. A party is not estopped by a contract which

ho is induced by the fraud of the other party to

execute.—Rochester Ins. Co. v. Martin, 13 Minn.

59, (Gil. 54.)

5. A deed excepting "lot 6, block 36, heretofore

conveyed to B., " does not estop the grantor from

denying the conveyance to B., though the grantee

may afterwards have bought the lot from B. There

is no estoppel by deed, because the recital is not

material to the object of the conveyance; nor in

pais, because the grantor did not intend, and was

not bound to foresee, that the grantee would act

on it.—Ambs v. Chicago, St. P., M. & O. Ry. Co.,

(Minn.) 46 N. W. 321

44 Minn. 266.

6. An assignment to a county of an interest in

lands which it is not authorized to take, because

it is not to be held for a public use, as alone au

thorized by Laws Minn. 1SC0, c. 15, § 2, will not

operate by way of estoppel against the assignor.

—James v. Wilder, 25 Minn. 305.

7. An indorsement by a county auditor, on a

conveyance of real estate, of "taxes paid, "in

tended only to admit the deed to record, does not

estop the state to claim that there are taxes un

paid.—In re Barber, (Olmsted County v. Bar

ber,) 17 N. W. 473, 81 Minn. 256; In re Sedge-

Wick, (Olmsted County v. Sedgwick,) Id.

8. Where a contractor's bond, given under

Gen. St. Mien. 1878, c. 90, § 8, for the use of all per

sons performing labor or furnishing materials in

the building of a house, recites that the principal

is a corporation, in an action on such bond the sure

ties cannot escape liability on the ground that the

principal had no legal existence as a corporation,

and that the persons assuming to act for it in the

premises had no authority so to do.—Jefferson v.

McCarthy, (Minn.) 46 N. W. 140.

44 Minn. 36.

9. In a deed made by plaintiff, the covenant

against incumbrances excepted a mortgage. The

covenant of warranty excepted only "taxes for

18t>5. " The plaintiff paid $1,000 on the mortgage,

and his grantee conveyed to defendant "subject

to" the mortgago "on which $1,000 had been paid. "

Held, that plaintiff's covenantof warranty extend

ed to the mortgage, but that covenant was ex

tinguished by the conveyance to defendant, and

plaintiff was not estopped from buying in the

mortgage, and enforcing it except as to the $1,000

paid by him before the conveyance to the defend

ant.—Merritt v. Bvers, (Minn.) 48 N. W. 4'. 7.
46 Minn. 74.

As to after-acquired title.

10. A husband contracted for the purct ase of

certain land, agreeing to give a note and mort

gage therefor, he to receive a deed of the land.

He gave the note, but, through inadvertence,

neither the deed to nor the mortgage by him

was executed. The note was assigned to a bona

fide holder, to whom the husband and his wife

gave a mortgage on the premises to secure the

same. Afterwards a deed of the property was

executed to the wife in execution of the original

contract. Held, that she could not set up the

deed to defeat the mortgage.—Hurlbert v

Weaver. 24 Minn. 30.

11. In an action to determine adverse claims to

real estate it appeared that in 1851 C. executed

to R. a warranty deed of the property. It was

agreed that in 1857 the title was in B., but it was

not shown what was the state of the title prior

to 1857, or when, how, or from whom B. got title,

or whether his title was adverse or subordinate

to the title which C. had assumed to convey ; and

in 1S57 B. conveyed to C. Held, that on these

facts C. was not estopped to assert against R. the

title thus acquired from B.—Thielen v. Richard-

sou, 29 N. W. 677. 35 Minn. 509.
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Of grantees.

12. A party, by accepting a conveyance recit

ing that it is subject to a certain mortgage, is not

thereby estopped from questioning the validity

of such mortgage on the ground of Its defective

execution.—Thompson v. Morgan, tt Minn. 292,

(Oil. 1W.1

13. One who purchases lands from the equita

ble owner thereof, and, in pursuance of an agree

ment with him, procures a direct conveyance

from the holder of the legal title, by paying a

balance due him from tho equitable owner, is es

topped to claim that the latter was not tne owner,

as against oneclaiming a material man's lien un

der a contract with him.— Atkins v. Little, 17

Minn. 842, (Gil. 3a0.)

14. A party who has, for a valuable consideration,

assumed and agreed to pay a mortgage upon the

property of another, cannot assert title acquired

under foreclosure of the mortgage as against the

person to whom he assumed the obligation to pay.

—Probstfield v. Czizek, (Minn.) 34 N. W. 896.

87 Minn. 420.

15. A deed conveying land contained a cove

nant "that the premises hereby conveyed are free

from all incumbrances except a mortgage to B. "

Held that, the grant not being made subject to

such mortgage, the grantee was not estopped

from denying the existence or validity of the

mortgage, as against a party claiming under it.—

Calkius v. Copley, 13 N. W. 904, 29 Minn. 471.

16. A party to an action, seeking to sustain a title

to real estate derived only from the adverse party,

will not be heard to deny that such adverse party

ever had any title. — Coleman v. McCormick,

(Minn.) 33 N. W. 556.
87 Minn. 179.

17. The owners of land contracted to sell and

convey the same to one H, and to give him posses

sion until he made default. While this contract

was outstanding, the defendant contracted with

the plaintiff to convey the same land to him, and

thereafter, assuming to act for H., he procured the

original vendors to so convey. Held, that the de

fendant was estopped to dispute the validity of

such conveyance, or plaintiff's right to the posses

sion thereunder, by setting up H.'s interest in the

land.—Thian v. Gill, (Minn.) 48 N. W. 19J.

45 Minn. 459.

18. In a chattel mortgage, the clause, "free

from all incumbrances of any kind except a seed-

grain note on said crop for t^7, " does not estop

the mortgageo to deny the existence or validity

of such note.—O'Brien v. Kindeisen, (Minn.)

50 N. W. 1035.

II. Br Kecokd.

Pleading.

19. An intervenor, in an action to recover on

defendants' notes, asserting his right to recover

on tho ground that said notes had always been

owned by a third party until assigned to inter

venor, and that thoy had been in form made pay

able to plaintiff, but never delivered to him, for

the purpose of defrauding the creditors of such

third party, is estopped by his pleading from

thereafter attacking plaintiff's title on the

ground that they were transferred to him with

the intent of illegally preferring him as a cred

itor of such third party.—Reilly v. Bader, (Minn.)

48 N. W. 909.
46 Minn. 212.

Verdict.
20. A verdict does not operate as an estoppel

until it has received the sanction of tho court, and

passed into a judsment.—Schurmeier v. Johnson,

10 Minn. 319, (Gil. 250.)

Execution and levy.

21. Where a creditor of one who has made a

voluntary assignment for the benefit of creditors

npplies for the appointment of a receiver, under

Laws Minn. 1881, c 148, on the ground that an ex

ecution has been levied on the property in the

hands of the assignee, and that the debtor, who is

insolvent, has taken no steps to vacate the same,

such creditor cannot afterwards question the va

lidity of the execution or the fact of the levy.—

Bean v. Schmidt, (Minn.) 46 N. W. 72.

43 Minn. 505.

Sheriff's return.

22. In an action against a sheriff for failure to

make the money on an execution against property,

which prior to the judgment defendant had levied

on under a writ of attachment issued in that ac

tion, it was admitted that defendant, the sheriff,

had restored to the defendant in attachment the

property levied on, after the attachment was dis

solved. Held, that plaintiff, who was also plain

tiff in attachment, could not claim that the sheriff

was estopped to assert the return of the property

to the defendant in attachment, because the fact

was not stated in the return on the writ of at

tachment.—Ryan Drug Co. v. Peacock, (Minn.) 42

N. W. 298.
40 Minn. 470.

Foreclosure of mortgage.

23. The assignee of a duly-recorded mortgage

attempted to foreclose it, and tho foreclosure was

made in the name of the mortgagee, as there was

no written assignment of the mortgage. This fore

closure was void, because the mortgagee, in whose

name it was made, was dead, but on the record it

appeared to be perfectly regular, and under it the

land passed to bimnflde purchasers. Some time

before the foreclosure the mortgagors had "aban

doned the land to the incumbrances thereon,"

and after that paid neither taxes nor interest.

Held, that by their failure to clear the record of

the foreclosure proceedings they are estopped to

question tho validity of the foreclosure more than

15 years afterwards, as against those who pur

chased in reliance on the record title.—Bausmanv.

Faue, (Minn.) 48 N. W. 13.

45 Minn. 413.

III. I.s- Pais.

What constitutes, generally.

24. To constitute an estoppel in pais there

must be—First, an admission inconsistent with

the evidence which a party proposes to give, or

the title or claim which he proposes to set up;

second, an action by the other party upon such

admission: third, an injury to such other party

by allowing the admission to be disproved. —
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Caldwell v. Auger, 4 Minn. 217, (Gil. 156;)

Chaska Couutv v. Board Sup'rs Carver County,

6 Minn. 204, (Gil. 130.)

25. To create an estoppel In pais some act must

have been done or omitted, or some declaration

made or omitted, which has influenced the party

claiming the estoppel, and the act, declaration,

or omission must have been made to deceive or

mislead.—Calift v. Hillhouse, 3 Minn. 311, (Gil.

317.,)

26. To constitute an estoppel in pats it is nec

essary that there should have been constructive

fraud or gross neglect on the part of the party

sought to be estopped, in regard to tbo subject-

matter claimed, or there must have been an ex

press design that tho act or statement should

influence the conduct of another.—Combs v. Coop

er, 5 Minn. 254, (Gil. 200.)

27. Estoppel in pals arises when one, by his

acts or representation, or silence when he should

siieak out. intentionally, or by culpable negli

gence, induces another to believe that certain

facts exist, and such other rightfully acts on the

belief so induced, and will be prejudiced by

permitting the party to deny the existence of

sucn facts.—Pence v. Arbuckle, 22 Minn. 417;

Hawkins v. Methodist Episcopal Church, 23

Minn. 256.

28. A party claiming an estoppel of another by

reason of his acts or declarations must show that

they were made with intent to influence his cou-

duct, that he has acted upon them, and that a

denial of them will operate to his injury.—Whit-

acre v. Culver, 8 Minn. 133, (Gil. 103.)

29. jo constitute an act an estoppel in pals,

or to operate as an equitable estoppel, it must bo

of such a character that the repudiation of it by

one party would work an injury to another.—

County ConTrs of Hennepin County v. Robinson,

16 Minn. 381, (Gil. 340.)

Inconsistent acts.

30. Where a parly, under an agreement for

the conveyance of lands, the description of which

is defective, enters into possession, and proceeds,

with tho assistance or by consent of the grantor,

to plat, survey, and subdivide such lands, as

provided in such agreement, the grantor is es

topped from taking advantage of any uncertainty

in the description in such agreement, which, if

proved to exist, might otherwise have been

deemed incurable.—Baldwin v. Winslow, 2

Minn. 213, (Gil. 174.)

81. Bonds were Issued, In payment for worn

and maierial,by defendant to plaintiff. The lat

ter sold one and hypothecated others. Held, in

an action for such work and material, plaintiff

was not estopped from showing that such bonds

had no value.—Chaska Co. v. Board of Sup're of

Carver County, 6 Minn. 204, (Gil. ISO.)

82. A county attorney illegally granted liquor

licenses on authority delegated by the county

board, and received the fees therefor. Held, in

an action by the county to recover such fees from

liim, tho county not having acted on his assump

tion of su.b authority in any way, so as to change

its position, that such assumption did not consti

tute an estoppel in pals, so as to prevent the at

torney from denying his authority to receive such

fees. — County Com'rs of Hennepin County v.

Robinson, 16 Minn. 381, (Gil. 340.)

33. The purchaser of a judgment against a

church appeared before a meeting of the church

authorities, and discussed with them plans for

liquidating the debt. The purchaser was asked

to make his best terms of payment, but no offers,

of compromise nor agreement to pay were made.

Held, that the church was not estopped by its

conduct from moving for an order declaring the

judgment invalid.—Hawkins v. Methodist Epis

copal Church, 23 Minn. 256.

84. Wood purchased bv a board of education was

delivered as agreed, and the bill therefor was pre

sented for the seller at a meeting of the board by

a member thereof, and was allowed at a subsequent

meeting, in which also the same member partici

pated, and was paid. Held, that such member,

having knowingly permitted another thus to dis

pose of the wood, was estopped to assert title to it

as against the board.—Tousley v. Board of Educa

tion, 40 N. W. 509, 39 Minn. 419.

35. Defendant executed a mortgage to R.. who

assigned it to defendant's brother, defendant re

taining it in his possession. Defendant without

authority assigned it in the name of his brother to

F., who held defendant's property in trust. F.

foreclosed the mortgage by advertisement, and bid

the premises off, and conveyed them by warranty

deed to plaintiff's grantor. The foreclosure was

void because of the defective record of the assign

ment of the mortgage. Defendant held possession

of the premises all along, and the record failed to

show that plaintiff's grantor was influenced in

procuring the transfer from F. by defendant.

Held, that the evidence was insufficient to author

ize the court to take the case from the jury, and

hold defendant estopped to dispute plaintiffs title.

—Lowry v. Mayo, 43 K. W. 78, 41 Minn. 888.

36. Officers of a depot company, owning a de

pot with land used and necessary for access

thereto, presented to the common council of the

city in which the property was situated a petition

in the name of the company for the opening of

a street 80 feet wide, one-half to be taken from

the company's land. After considerable delay,

the proceedings were abandoned, and the council

commenced proceedings to lay out a street 88

feet wide, one-half upon the company's land.

Held, that the company was not estopped to ob

ject to these proceedings.—St. Paul Union De-

Sit Co. v. City of St Paul, 15 N. W. 684, 30

inn. 359.

87. The fact that one, a member of a city coun

cil, voted for an ordinance granting a railroad

company the right to construct its road in a street

of the city, does not estop him from maintaining

an action for damages resulting to his property

abutting on such street—Lamm v. Chicago, St. P.,

M. & O. Ry. Co., 47 N. W. 455, 45 Minn. 71.

Acts of agent.

38. A principal, by intrusting an agent with

the possession and control of property necessary

to the transaction of the business of the agency,
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is not thereby estopped from asserting his title

to the same.—Greene v. Dockeudorf, 13 Minn. 70,

(Gil. 66.)

39. The owner of land executed and acknowl

edged a deed of the same, leaving blank the name

of tbe grantee and consideration, and delivered

the same to an agent to be usjd ana filled up by

him when he made sale of the land, and the

agent afterwards filled in his own name, and

then sold and deeded the land to an innocent

purchaser. Held that, as against such purchaser

and his grantee, the owner was estopped, as of

the original date of the deed, from questioning

its validity.—Pence v. Arbuckle, 22 Minn. 417.

40. A director of a corporation took part in

the making of a mortgagj by such corporation,

which, through mistake, misdescribed the prop

erty. Subsequently he recovered a Judgment

against the corporation, which was docketed so

as to make it a lien upon the property, before the

mistake in the mortgage was discovered. Held,

in an action to foreclose, and to correct such mis

take, and make the mortgage a prior lien, that

such director was estopped from contesting the

relief sought—Gill v. Russell, 23 Minn. 362.

41. Where the charter of a company requires

a power of attorney to be executed in a particu

lar manner, and a power granted by the company

is void for non-conformity with such require

ments, the company cannot avail itself of the

acts of such agent on tho ground that it is es

topped by its ratification of such acts to deny

his authority in the premises. A party cannot set

up in bis own favor an estoppel against himself

created by his own act.—Western Land Ass'n v.

Ready, 24 Minn. 350.

Account rendered.

42. An account stated or settled does not estop

the party to whom it is rendered from afterwards

controverting the same.—Board County Com'rs

Mower County v. Smith, 22 Minn. 97.

48. The rendering of an account for services,

not assented to by the employer, so as to have

become an account stated, does not estop the

party rendering it from afterwards claiming and

recovering as tho value of such services a larger

sum than that charged in the account rendered.—

Wilson v. Minneapolis & N. W. R. Co., 18 N. W.

291, 81 Minn. 481.

Representations and statements.

44. Facts on which representations are based,

when equally known to both parties, cannot oper

ate as an estoppel in pais.—I'lummer v. Mold, 122

Minn. 15.

45. Defendant was authorized as agent to re

ceive a certain deposit, which being made, certain

machinery was to be shipped to a third person.

He telegraphed that the deposit had been made,

whereupon the machinery was shipped. Held,

in an action for conversion of the deposit, that he

could not, as to his principal, afterwards deny the

correctness of the statement, or show that such

deposit had been made upon another understand

ing than the original one.—Blandy t. Raguet, 14

Minn. 491, (Gil.

V.lM.DIG.—21

46. Where a party testifying on the trial of

his action admits a certain fact, he will not ba

allowed 10 subsequently produce ovidence to dis

pute tho fact. — Coit v. Waples, 1 Minn. 134, (GiL

110.)

47. Statements made by one party in one trans

action will not preclude him from retracting

them in another.—Whitacre v. Culver, 6 Minn.

297, (Gil. 203.)

48. Plaintiff consigned to defendant O., a com

mission merchant, a quantity of wheat and grass

seed to hold in stor i and sell when directed. Be

fore a sale was ordered, defendant P. became a

partner in the business with O., of which notice

was given to plaintiff oy P. and by the firm.

After the formation of the partnership all cor

respondence with plaintiff about tho wheat an4

grass seed was in the name of the firm, and plain

tiff was given to understand from statements an4

representations made by the firm and by P. thai

the firm held the property on the same terms and

conditions as those on which it had been con

signed to O. Afterwards the grass seed was sold,

and a statement rendered by tho firm. A subse

quent statement was rendered by the firm in re

lation to the wheat Held, that defendants were

estopped to deny that the firm had ever taken

possession of the wheat, and to show that it had

ill fact been converted by O. before the formation

of the partnership, and it is immaterial that P.

believed that the statements made by him were

true, and that he was himself deceived by 'iis

partner, O.- Coleman v. O'Neil, 1 N. W. 846, M

Minn. 123.

49. A joint owner of a barge informed the

sheriff that a person against whom he held an

execution was a part owner, and the sheriff

thereupon levied and took possession. Held, in

an action of replevin by the joint owners against

the sheriff, that they were estopped from denying

that the execution debtor had an interest.—

Caldwell v. Auger, 4 Minn. 217, (Gil. 156.)

50. In an action for the value of a harness, it

appeared that defendant had bought the harness

from one W., who then owned ft Afterwards

W. gave plaintiff an order on defendant for the

harness. Defendant read the order, and told

plaintiff that he (defendant) had no claim to

the harness, and that he would deliver it to

flaintiff, if he would call for it that day at noon,

laintiff then went to W. and bought the harness

of him, taking a bill of sale therefor. It did not

appear that defendant made the statement as to

the ownership of the harness with any fraudulent

intent, or that he knew that plaintiff had any in

terest in learning from him the ownership of the

harness. Hcld} that defendant was not estopped

to assert his claim.—Sutton v. Wood, 7 N. W. 365,

27 Minn. 362.

51. J., the payee named in a note made by R.

and S. , on discovering that it was non-negotia

ble, brought it back to the makers, and requested

them to give him instead a negotiable note, which

they did, and he surrendered the first note to B-,

who put it in a safe. It was afterwards stolen,

and was transferred by J., the payee, to plain

tiff. Thereafter R., in answer to an inquiry by

plaintiff made before he had fully paid J. for

the note, wrote to Dlaintiff that the note that J.
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held was correct, R. not knowing at the time

that both notes were outstanding. Held that, no

negligence on the part of R. being shown in re

gard to the larceny of the note or the writing of

the letter, there was no evidence to establish an

estoppel against him.—Erickson v. Roehm, 21 N.

W. 861, 33 Minn. 53.

52. An execution was levied on a building

which stood on the land of the execution debtor.

After the levy plaintiff served on the sheriff an

affidavit stating that he claimed the building.

Subsequently plaintiff stated that he had noth

ing to do with the building, and no claim on it

until it was moved off the execution debtor's

land. Held, that such statement was not a dis

claimer by plaintiff of any present interest in the

buildiug so as to estop him in an action for con

version against the execution creditor and the

sheriff, who in reliance on such statement com-

Sleted the levy and sold the building. —Taylor v.

[anscom, 8 N. W. 825, 28 Minn. 1.

53. A party having no design to Influence a

purchase made an honest though a mistaken

statement as to the location of the dividing line

between his land and that of an adjoining lot-

owner to one about to purchase from the latter.

. Held, in an action by the purchaser against the

' person making such statement, to quiet title,

that the latter was not estopped from showing

the true location of the line.—Combs v. Cooper,

5 Minn. 254, (Gil. 200.)

54. Query, whether the vendor of land, who at

the time of the sale exhibits to the purchaser a

plat of the land, showing a strip abutting there

on as a street, upon which representation the

purchaser relies, such strip not being referred to

as a street in the deed, is estopped, as to the

purchaser and as to B. and his grantees, from

denying it to bo a street, or that they had a pri

vate right of way over it.—Dawson v. St. Paul

Fire & Marine Ins. Co., 15 Minn. 136, (Gil. 102.)

55. The owner of land induced the defendant to

purchase it from a third person by representa

tions that the latter was the owner. Bofore that

purchase was effected, the owner conveyed the

land to the plaintiff. Held, that the latter was not

estopped to assert his title.— Stuart v. Lowry,

(Minn.) 44 N. W. 532.

42 Minn. 473.

56. Parties to an agreement reciting a state

of facts establishing a partnership relation are,

as to third persons dealing on the faith ot it, es

topped to deny the state of facts assumed by

such agreement.—Delaney v. Dutcher, 23 Minn.

8T3.

57. Findings of fact stated that, at various

times, defendant told different parties that he was

the owner of a certain business managed by W. ;

that these statements camo to the knowledge of

the plaintiff; and that, relying on them, he loaned

money to W. for use in the business. Held, that

the facts found were not sufficient to constitute an

estoppel.—Hodge v. Ludlum, (Minn.) 47 N. W. 805.

45 Minn. 290.

58. One making representations to a commer

cial agency that he is the sole owuor of a certain

business concern will be estopped to deny such

representation as to plaintiff, one of the patrons of

the agency, to whom the representation was com

municated by the agency, and who in good faith

acted therein in extending credit to the concern.

—Stevens v. Ludlum, (Minn.) 48 N. W. 771.

46 Minn. 160.

Silence and acquiescence.

59. Where a promissory note is purchased with

full knowledge and consent of the maker, he can

not, in an action thereon, assert the defense of

its payment before transfer.—Downer v. Read,

17 Minn. 493, (Gil. 470.)

60. Plaintiff, as collateral for a loan, took

from the borrower an overdue note, made by de

fendant. Upon plaintiff notifying defendant that

further payments on the note must be made to

him, defendant informed him that a certain

amount had been paid thereon, but, at the bor

rower's request, said nothing as to other pay

ments or offsets. Plaintiff, on subsequently set

tling the loan with the borrower, took a new note

for a balance still remaining due, and by agree

ment retained the note made by defendant as col

lateral. Held, in an action by plaintiff against

defendant on such note, that defendant was not

estopped from showing that it had been paid in

full.— Whitacre v. Culver, 6 Minn. 297, (Gil.

203.)

61. A deed executed in the name of J. C. by A.

J. C., was handed to the agent of the grantee in

the presence of J. H. C, a minor son of A. J. C.

both of whom were usually called "Joseph. "

J. H. C. at the same time received the pur

chase money, but neither said nor did anything to

induce the agent to believe anything that was not

true with respect to the title to the land or the

validity of the deed. Held, that the alleged gran

tor, by his receipt of the purchase money, was not

estopped to deny that the deed was executed by

him.—Shillock v. Gilbert, 23 Minn. 386.

62.A person is not estopped by his silence

when it is his duty to speak, unless the person

claiming the estoppel was influenced by such

silence.—O'Mulcahy v. Knapp, 8 N. W. 906, 28

Minn. 31.

63. At a sale of barley at defendant's house,

where it was stored, on foreclosure of a chattel

mortgage, both plaintiff and defendant wore bid

ders, and defendant made no claim to the barley,

nor to any lien thereon. Plaintiff became the

purchaser. Held, that defendant was estopped

to assert against the plaintiff a lien for a sum

claimed to be due him for hauling and storing

the barley prior to the sale.—Wilson v. Sherff-

billich, 15 N. W. 876, 30 Minn. 422.

64. An agent, without the written authority

required by statute therefor, leased several

rooms of his principal, (a part of them for more

than one yoar and tho remainder for one year, )

by tho same instrument, and thereafter the prin

cipal was informed by the agent and by some of

the tenants that the rooms were let for one year.

Held, that the principal's assent and acquies

cence in such lease could not operate as an es-

toppjl, in the absence of correct iutormation as

to the lease actually executed. —Judd v. Arnold,

18 N. VV. 151, 31 Minn. 430.



645 646ESTOPPEL. III., IV.—EVIDENCE.

66. Where property was conveyed by decedent

by a deed, not to oe delivered until after his death,

to a trustee, who, pursuant to directions, conveyed

tho title to the widow, taking back a mortgage as

guardian of the plaintiffs, decedent's minor chil

dren, to secure to them their share in the premises,

which was paid to them on coming of age, and it

appeared that all parties acted in good faith, and

plaintiffs were put upon inquiry upon receiving

their shares, a subsequent delay of nine years will

be deemed an election to abide by such settlement.

—Teipel v. Vander Weier, (Minn.) 31 N. W. 934.

36 Minn. 443.

66. Where a wife does not sign a conveyance

of the homestead, and knows nothing of the

transaction when made, she is not estopped to

deny its validity because she, with her husband,

afterwards surrenders possession to the vendee.—

Law v. Butler, (Minn.) 47 N. W. 53.

44 Minn. 482.

67. Though a wife allows her money to be in

vested in land in her husband's name, she is not

estopped as against one who extends credit to her

husband with such knowledge as to the actual own

ership of the property as would put a prudent busi

ness man on inquiry.—Chadbourne v. Williams,

(Minn.) 47 N. W. 812.

45 Minn. 294.

68. Where one purchases land bounded on a me

andered lake, from the United States, and receives

a patent therefor, the fact that the price paid was

computed on the assumption that the meander line

coincided with the shore line of the lake, does not

estop him from claiming to the shore line where

the meander line falls short of it.—Everson v. City

of Waseca, (Minn.) 46 N. W. 405.

44 Minn. 247.

69. Where a patent issues to the person enter

ing the land, "for the use of the heirs at law." of

another, and is accepted and acquiesced in by him,

he cannot afterwards claim against the patent.—
Dawsou v. Mayall, (Minn.) 48 N. W. 12.

45 Minn. 408.

70. An heir may be estopped to question a fore

closure under a power, apparently good by the

record, by his ancestor's neglect to question it,

though the rights of buna fide purchasers have

not intervened until after the ancestor's death.—

Bausman v. Eads, (Minn.) 48 N. W. 769.

46 Minn. 148.

71. One who without right, and by trespass,

enters and occupies the land of another cannot

claim, by reason of anything he may do upon it,

and the owner's delay (short of the time limited

by statute) to oust him, that tho owner is estopped

to seek any appropriate legal or equitable remedy

in respect to it. —Village of Wavzatti v. Great

Northern Ry. Co., (Minn.) 49 N. VV. 205.

46 Minn. 605.

73. The fact that a grantco of land submerged

Oy artificial means in the Mississippi river per

mits the grantor afterwards to till in and raise

the land where accretions had formed, does not

estop the grantee from asserting title to the ac

cretions, as an incident of its riparian rights,

since the grantor is chargeablo with knowledge

that he had no title thereto.—Minneapolis Trust

Co. v. Eastman, (Minn.) 50 N. W. 82.

47 Minn. 801.

73. Mere failure of a stockholder to object to

void by-laws until an attempt is made to enforce

them against him does not estop him, in the ab

sence of a showing that others have been misled

by his silence.—Kolff v. St. Paul Fuel Exchange,

(Minn.) 50 N. W. 1036.

74. Where a married woman, acting under a

power of attorney from her husband, makes a sale

of his land for a consideration paid, and executes

a deed therefor under such power, though the

deed is invalid on account of the wife's disabil

ity, yet, if the consideration is accepted and re

tained by the husband, and the possession deliv

ered and accepted by the purchaser with his

consent, as upon an executed contract of sale,

and the husband, with knowledge of the facts,

acquiesces in the transaction and the possession

of the purchaser and his assignee for many

years, he and his heirs will be estopped to deny

that the latter is the equitable owner, in rightful

possession of the premises.—Jones v. Bliss,

(Minn.) 51 N. W. 375.

IV. Pleading.

When necessary.

75. Matter constituting estoppel in pais need

not be pleaded in order to enable a party to take

advantage of it on the trial.—Caldwell v. Auger,

4 Minn. 217. (Gil. 156;) Coleman v. O'iNeil, 1

N. W. 840, 26 Minn. 123.

Estray.

See Animals, 6-8.

Eviction.

See Forcible Entry and Detainer; Landlord and

Tenant, 77-95.

Breach of covenant, see Covenants, 12-19, 25, 26.

EVIDENCE.

I. Judicial Notice, 1-18.

II. Presumptions, 19-24.

III. Bkst and Secondary Evidence, 25-59.

IV. Hkarsay, 60-63.

V. Declarations and Admissions, 64-114.

VI. Opinion Evidence, 115-188.

VII. Documents, 189-255.

VIII. Parol Evidence, 256-350.

IX. Evidence at Former Trial, 351-354.

X. Competency, Relevancy, and Materiality,

355-394.

XI. Weight and Conclusiveness, 895-401.

See, also. Deposition; Witness.

Authentication of foreign judgment, see Judg

ment, 203.

Certificate of sale for taxes, see Taxation, 309-226.

on foreclosure of mortgage, see Mortgages,

277-281.
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Declarations by partners, see Partnership, 40^18.

Error in rulings on evidence, as ground for new

trial, see New Trial, 10-15.

Judicial notice of official acts, see Clerk of Court,

8,4.
■ on appeal, see Appeal and Error, 276-279.

Newly-discovered evidence, see New Trial, 49-60.

Objections to evidence, see Appeal and Error,

329-347; Criminal Law, 88, 89; Trial, 20-48.

Parol evidence to affect negotiable instruments,

see Neaotiable Instruments, 12-14, 58, 74-82.to contradict certificate of acknowledgment,

see Deed, 49, 50.

to explain deed, see Deed, 31, 32.

to vary lease, see Landlord and Tenant, 88.

Pleading and proof, see Pleading, 235-277.

Presumptions as to alteration of instruments, see

Alteration of Instruments, 8, 9.on appeal, see Appeal and Error, 407-441,

742-746; Criminal Law, 171-174.that agreement is in writing, see Frauds,

Statute of, 63, 64.
Production of books and papers, see Practice in

Civil Cases, 62.
Eeception of evidence at trial, see Trial, 6-19.

Review on appeal, see Appeal and Error, 244-263,

34S-355, 419-432, 480-534, 543-578; Criminal Law,

177, 178.

Taxation of costs, see Costs, 21-30.

Variance, see Criminal Law, 84-87; Pleading,

265-277.

Evidence of

Acceptance of dedication, see Dedication, 89-43.

Accord and satisfaction, see Accord and Satis

faction, 13, 14.

Adverse possession, see Adverse Possession,

81-34.

Agency, see Principal and Agent, 103-106.

Agreement collateral to bond, see Bonds, 4, 5.

Assignment of account, see Assignment, 81.

Boundaries, see Boundaries, 13, 14.

Corporate existence, see Corporations, 21-23.

Custom, see Custom and Usage, 1-8.

Damages, see Damages, 105-112.

Death, see Death, 2.

Dedication, see Dedication, 27-83.

Deeds, see Deed, 102-104.

Delivery of deed, see Deed, 58-61.

Duress, see Daress, 9.

Fraud, see Fraud, 6-9.

Gift, see Gifts, 2, 8.

Lost deed, see Deed, 105-107.

Marriage, see Marriage, 7, 8.

Mental capacity, see Insanity, 5, 6.

Partnership, see Partnership, 14-17.

Payment, see Payment, 17-19.

Sale, see Sale, 9.

Statutes, see Statutes, 72, 73.

Testamentary capacity, see Wills, 2-10.

Undue influence affecting will, see Wills, 13-19.

Usury, see Usury, 43, 4S, 49.

Warranty, see Sale, 57-62.

In actions by or aga inst

Assignees, see Assignment, 81.

Carriers, see Carriers, 36, 37, 40, 41, 52, 53, 113,

146.

Corporations, see Corporations, 82-85.

Infants, see Infancy, 32, 33.

Principal or agent, see Principal and Agent,

103-106.

Sureties, see Principal and Surety, 25-27.

In actionsfor

Breach of covenant, see Covenants, 34.

of promise of marriage, see Breach of Mar

riage Promise, 2-4.

of warranty, see Sale, 103-118.

Causing death, see Death by Wrongful Act, 11-

13.

Commissions of brokers, see Factors and Bro

kers, 52-60.

Compensation of attorney, see Attorney and

Client, 41-44.

Conspiracy, see Conspiracy, 4, 5.

Conversion, see Conversion of Personal Prop

erty, 87-42.

Deceit, see Deceit, 32-85.

Divorce, see Divorce, 18-20.

False imprisonment, see False Imprisonment,

6-8.

Indecent assault, see Indecent Assault, 1-8.

Injuries by vicious animals, see Animals, L 2.

Libel and slander, see Lil>el and Slander, 75-90.

Malicious prosecution, see Malicious Prosecu

tion, 21-83.

Malpractice, see Malpractice, 5, 6.

Money had and received, see Money Received,
16-19. •

lent, see Moncn Lent, 5, 6.

Negligence, see Master and Servant, 66-69;

Municipal Corporations, 184, 185, 199-201;

Negligence, 83-98; Railroad Companies, 204-

209, 277-294, 807-310.

Nuisance, see Nuisance, 26.

Obstruction of highways, see Higlvways, 60.

Price of goods, see Sole, 161-168.

Seduction, see Seduction, 1-4.

Services, see Work and Labor, 13-15.

Specific performance, see Specific Performance,

93-96.

Trespass, see Trespass, 15-20.

Use and occupation, see Use and Occupation,

4, 5.

Wages, see Master and Servant, 17.

Wrongful levy, see Attachment, 109; Sheriff!

and Constables, 29-38.

In actions of

Ejectment, see Ejectment, 26-29.

Replevin, see Replevin, 42-57.

In actions on

Account stated, see Account Stated, 8-15.

Contract, see Contractu, 163-171.

Contractors' bonds, see .Mechanics' Liens, 187,

138.

Gambling contracts, see Oamlng, 5, 6.

Negotiable instruments, see Negotiable Instru

ments, 211-222.

Policy of insurance, see Insurance, 142-147, 180-

188.
Replevin bond, see Replevin, 97.

In actions to

Determine adverse claims, see Adverse Claim,

40-42.

Enforce mechanics' liens, see Mechanic*' Lien*,

154-157.

Set aside fraudulent conveyances, see Fraudu

lent Conveyances, 97-114.

Try tax title, see Taxation, 270-273.

In proceedings for

Bastardy, see Bastardy, 4-12.

Condemnation of land for public use, see Em

inent Domain, 182-211.



619 650EVIDENCE, I.

In proceedings for

Contest of election, see Elections and Voters,

4S-53.

Mandamus, see Mandamus, 89.

Recovery of possession of demised premises, see

Landlord and Tenant, 91, 93.

In criminal prosecutions.

See Abduction, 6-9; Adultery, 3-fl; Assault

and Battery, 30, 31 ; Bigamy, 8-11 ; Burglary;

Conspiracy, 7, 8; Criminal Law, 54-96; Dis

orderly House, 2-4; Embezzlement, 20-29;

Highways, 75, 76; Homicide, 50-79; Intoxicat

ing Liquors, 72-79; Larceny, 25-35; Maim

ing, 3; Nuisance, 33, 34; Rape, 8-14; Seduc

tion, 15-18.

I. Judicial Notice.

Legislative journals.

1. The courts do not take judicial notice of

the journals of the houses of the legislature, or

of the course of bills therein.—Burt v. Winona

& St. P. R. Co., 18 N. W. 285 289, 31 Minn. 472.

Private statute.

2. Courts will take judicial notice of a pri

vate statute which is recognized by a public act.

—Webb v. Bidwell, 15 Minn. 479, (Gil. 394.)

City charter.

3. The charter of the city of Minneapolis, which

shows on its face what lands are included within

the city, is made a public act, and the courts are

bound " to take notice of its provisions without

proof, and without notice of the act in the plead

ings.—Burfenning v. Chicago, St. P., M. & 0. Ry.

Co., (Minn.) 48 N. W. 444.

46 Minn. 20.

City ordinances.

4. Courts cannot take judicial notice of or

dinances of a city.—City of Winona v. Burke, 23

Minn. 254.

Foreign laws.

5. Courts of one state will not take judicial

knowledge of the laws of another. In the absence

of proof of such laws, they will be presumed to be

the same as the laws of the forum.—Brimhall v.

Van Campen, 8 Minn. 13, (Gil. 1.)

6.Courts do not take judicial notice of the

statute of limitation of another state; its terms

must he pleaded.—Hoyt v. McNeil, 13 Minn. 890,

(Gil. 362.)

Political, etc., divisions of state.

7. The court will take judicial cognizance of

tha political and municipal subdivisions of the

state—State v. City of Lake City, 25 Minn. 404.

Construction of public buildings.

8. The supreme court will not take judicial

notice of the manner in which the court- house

of the city of St. Paul is constructed, on an issue

as to whether notice of foreclosure sale "at the

court-house in the city of St. Paul" was sufficient

by reason of the division of that court-house into

several apartments.—Golcher v. Brisbin, 20

Minn. 453, (Gil. 407.)

Indian treaties and acts thereunder.

9. Courts will take Judicial notice of a treaty

with a tribe of Indians, but not of acts done

thereunder affecting only a small portion of such

tribe.—Dole v. Wilson, 16 Minn. 525, (Gil. 472.)

Records of land titles.

10. The court cannot take judicial notice of the

records of land titles in the office of the register of

deeds, or of the existence or absence of town plats

therein.—Williams v. Langevin, (Minn.) 41 N. W.

936

40 Minn. 180.

System of government surveys.

11. Judicial notice will be taken of the general

system of governmental surveys of the lands in

Minnesota, and that there is and can be only one

tract within said state to which the description of

the N. W. J£ of sec. 1, tp. 49, range 15. is applica

ble.—Quinn v. Champagne, (Minn.) 37 N. W. 451.

38 Minn. 322.

Proceedings in same cause.

12. On appeal from an order refusing to allow a

creditor to share in the proceeds of an insolvent

estate without releasing his claim, error is not

disclosed from the fact that the moving papers, on

which the order was made, do not contain an aver

ment that the petitioner was a creditor of insolv

ent, and has filed his claim as such, as, these be

ing prior proceedings in the same cause, the court

below will take judicial notice of them.—Rees v.

Lowenstein, (Minn.) 40 N. W. 370.

89 Minn. 401.

Official position.

18. On challenge to the panel of petit jurors the

court will take judicial notice of the fact that the

county auditor is ex officio clerk of the board of

county commissioners, and his attestation as au

ditor only will be sufficient.—State v. Gut, 18

Minn. 841, (Gil. 315.)

Signature of clerk of court.

14. Courts may take Judicial notice of the

clerk's signature to file marks, though of another

district—Sherrerd v. Frazer, 6 Minn. 672, (Gil.

406.)

Signatures of attorneys.

15. The courts will not take judicial notice of

the signatures of attorneys, in matters other than

professional acts done in the performance of their

duties as attorneys.—Masterson v. Le Claire, 4

Minn. 163, (Gil. 108.)

Days of the week.

16. The court will take judicial notice of what

day of the week a particular date fell upon.—Star-

buck v. Dunklee, 10 Minn. 168, (Gil. 136;) Webb v.

Kennedy, 20 Minn. 419, (Gil. 374.)

17. The court will take judicial notice that a

designated date falls on Sunday.—Webb v. Ken

nedy, 20 Minn. 419, (Gil. 874.)

18. The court will take judicial notice of the

calendar and days of the week, and an averment

that a promissory note was made and delivered on

a day named, which the almanac shows to fall on
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Sunday, is a sufficient averment that it was made

on Sunday, and for that reason void.—Finney v.

Callendar, 8 Minn. 41, (GiL 23.)

II. PltESUHPTIONS.

Ownership and possess-'on of land.

19. The averment of ownership of premises at

the date of their being leased raises a presump

tion that such ownersnip continues, until the con

trary is shown.— Rhone v. Gale, 12 Minn. 54,

(Gil. as.)

20. In a case of a written lease, to take effect

in prcesenti, possession being averred, the prima

facie presumption is that both lease and posses

sion were delivered on the day of its date.—

Rhone v. Gale, 12 Minn. 54, (Gil. 25.)

Bate of interest.

21. In the absence of evidence to the contrary,

it will be presumed that the rate of interest in

other states is the same as that of our own.—

Desnoyerv. McDonald, 4 Minn. 515, (Gil. 402.)

Date of payment.

22. In the absence of anything to the contrary,

the presumption is that a debt, being paid, was

paid at maturity.—Johnson v. Carpenter, 7 Minn.

176, (Gil. 180.)

Beceipt of letter mailed.

23. Letters duly directed and mailed are pre

sumed to have reached their destination in due

course, and letters received in response thereto,

purporting to be writton by or for the persons

addressed, are presumed to be genuine.—Melby

v. D. M. Osborne & Co., 24 N. W. 253, 33 MinD.

492.

24. There is no ground for the presumption that

a letter reached its destination by mail within two

weeks after it was mailed, in the absence of an>

proof as to the place where it was mailed, or of

the usual course of the mails.—Boon v. State Ins.

Co., (Minn.) 34 N. W. 902.

37 Minn. 426.

III. Best and Secondart Evidence.

What is primary evidence.

25. Where the purpose is merely to show that

a party was associated with others in establishing

a town, and not to prove a claim to real estate,

parol evidence of his interest in the town-site is

competent.—Cooper v. Breckenridge, 11 Minn. 341,

(Gil. 241.)

26. Parol testimony is competent to show own

ership of a steam-boat plying on the Mississippi

river.—McMahon v. Davidson, 12 Minn. 857, (Gil.

232;) Fay v. Davidson, 13 Minn. 523, (Gil. 491.)

27. A decree for the sale of mortgaged prem

ises is a final decree, and by Rev. St. Minn. 1866,

c. 94, 31, 32, lrom the time of its being signed,

a record ot the court as fully as if enrolled, and

such decree is itself the best evidence.—Smith

v. Valentine, 19 Minn. 452, (Gil. 393.)

H. Whore a written Instrument becomes ma

terial in a proceeding, the paper itself is the best

evidence of its own terms, and parol evidence of

its contents is inenmpatent. —Cowley v. David

son, 13 Minn. 92, (Gil. 86.)

29. Where it appears from the statement of a

witness that his knowledge as to a fact is based

upon a letter, unaccounted for, written to him

self orthe Arm of which he is a member, the let

ter is the only competent evidence, and his state

ment as to the fact is inadmissible.—Lowry v.

Harris, 12 Minn. 255, (Gil. 166.)

80. The testimony of a member of a committee

of a school board is competent to show what the

committee did in pursuance of a resolution of the

board as to the negotiation of school bonds.—

Board of Education Sauk Centre v. Moore, 17

Minn. 412, (Gil. 891.)

81. Pub. St. Minn. c. 103, §5 15, 25, providing for

the taking of depositions of witnesses on the ex

amination in criminal proceedings before a jus

tice, and returning them to the clerk of court or

district attorney, simply relieves them from their

otherwise extrajudicial character, and a deposi

tion so taken is mere secondary evidence, and not

admissible in an action against the prosecutor for

malicious prosecution, where the witness himself

can be produced.—Chapman v. Dodd, 10 Minn. 350,

(Gil. 877.)

Necessity of producing primary evi

dence.

82. Oral evidence cannot be substituted for a

writing, material to the issue, the existence of

which is disputed. — Board of Education Sauk

Centre v. Moore, 17 Minn. 412, (Gil. 391. )

33. In an action by a town to recover land

claimed as a public square under a dedication by

a town plat made and recorded by the defendant,

parol evidence of the contents of the plat is inad

missible for defendant, wnere the reception book

of instruments admitted to record shows that the

plat was delivered to defendant, and he fails to

show the loss or destruction of the instrument

without his fault.—City of Winona r. Huff, 11

Minn. 119, (Gil. 75.)

84. W here the state assigned its Interest In prop

erty sold for taxes in 1874, it will not be presumed

that the certificates of sale remained afterwards

In the hands of the county auditor, so as to admit

secondary evidence of their contents without a

search for them among the papers of the assignee.

-Stocking v. St. Paul Trust Co., (Minn.) 40 N. W.

m' 39 Minn. 410.

85. A memorandum containing several items

of account was handed to a witness upon the

stand, who testified that he was able "to state

some items without looking at the memorandum. "

It also appeared that the memorandum was not

an original document, and the absence of the

original was not accounted for. Held, that it

was error to allow the witness to read items from

such memorandum to the jury.—Paine v. Sher

wood, 19 Minn. 315, (Gil. 270.)

36. A plaintiff testified that It was his Impres

sion that a certain message from dofendant was

sent by telophone, but he could not tell whether

it was so, or by telegraph; and he showed that
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If it was by telegraph the written message deliv

ered had not been preserved. Held, that it was

not error to permit him to testify as to the pur

port of the message.—Wilson v. Minneapolis &

N. VV. R. Co., 18 N. W. 291, 31 Minn. 481.

37. In an action to recover commissions, in

which the authority of the agent, is in issue, parol

evidence of tho contents of a telegram from de

fendant creating the agency is inadmissible where

the telegram is not shown to be lost or destroyed.

—Nichols v. Howe, (Minn.) 45 N. W. 14.

43 Minn. 181.

Proof preliminary to admission of sec

ondary evidence—Existence and loss

of original writing.

38. To authorize secondary proof of the assign

ment of a claim under an insurance policy it is

only necessary to show reasonable presumption

of its loss, and this preliminary inquiry is ad

dressed to the discretion of the court.—Phoenix

Ins. Co. v. Taylor, 5 Minn. 492, (Gil. 393.)

39. A paper purporting to be a copy of the an

swer in another action between the same parties

is inadmissible where there is no preliminary

proof to show in what action such answer was

made, the loss of the original answer, or that

such paper was served on the adverse party as a

copy.— Estes v. Farnbam, 11 Minn. 423, (Gil.

312.)

40. The proof preliminary to the introduction of

secondary evidence of the contents of a cash-book

of an hotel showed that the hotel was destroyed by

fire at night; that part of the hotel books were

saved, but by whom, it could not be discovered;

and that the cash-book was not found in the sal

vage, although diligent search was made therefor.

Held sufficient.—Thayer v. Baruev, 12 Minn. 502,

(Gil. 41X5.)

41. Testimony which simply tends to trace a

written instrument to the hands of persons with

out the jurisdiction of tho court, without showing

that it had been lost or destroyed, does not lay

sufficient foundation for secondary evidence of its

contents.—Wood v. Cullen, 13 Minn. 394, (Gil. 365.)

42. To authorize secondary evidence of the

contents of a paper some evidence of its previous

existence, and of a homi fide and diligent but

unsuccessful search for it in the place whero it

is most likely to be found, must be given.—

Uroff v. Ramsey, 19 Minn. 44, (Gil. 24.)

48. An Instrument not entitled to record was

recorded, and, after delivery, lost. Held, that

tho entry in the reception book, showing, in the

proper place, its reception, record, and receipt

by the party to whom delivered, though extra-

official, was admissible as part of the proof, pre

liminary to secondary evidence of tho contents of

such instrument.—Groff v. Ramsey, 19 Minn. 44,

(Gil. 24.)

44. On a question of the loss of a deed convey

ing land, there was evidence that a deed from the

grantor to the grantee was executed and filed for

record at the time of the date of the alleged deed,

and, although tho grantee denied that such deed

ever came into his possession, it was shown that

he conveyed the same premises to another three

months afterwards ; and the instrument recorded

was traced out of the register's office by an entry

in his reception book, kept as requirod by stat

ute. Held, that the existence and the loss of such

deed were sufffbiently shown to allow the admis
sion of secondary evidence of its contents.—Gas

ton v. Merriam, 22 N. W. 614, 33 Minn. 271.

45. Where the questiou whether certificates were

ever issued for tracts of land depends upon the ac

curacy with which the auditor and another person

checked off over 10,000 descriptions, they being

separately and for a long while engaged in the

work, and the checking being not an official act but

only for convenience, to indicate that the blank

certificate had been filled out, the proof is not suf

ficient to warrant the admission of secondary evi

dence of their contents, though the auditor testi

fies that a certificate was made for everv tract.—

Stocking v. St. PaulTrust Co., (Jlinn.)40ft.W.365.

89 Minn. 410.

Efforts to procure original writing.

46. Secondary evidence of the contents of a let

ter is not competent without showing that an

unsuccessful effort has been made to procure the

original by search and inquiry.—Guerin v. Hunt,

6 Minn. 375, (Gil. 2o0.)

47. "Where an officer testifies that he has mnde

strict search for a paper in his official custody,

tho existence of which is not in dispute, and can

not find the same, and does not know where it

is, parol evidence of its contents is admissible.

—Board of Education Sauk Centre v. Moore, 17

Minn. 412, (Gil. 391.)

48. In an action by a board of education, de

fendant testified that a certain writing had been

drawn up by him and left with the secretary of

the board, its lawful custodian, and that the

latter, on being asked for it, denied any recol

lection that such paper was made, and stated

that he had looked over his pap?rs and could not

find it. Held, that parol evidence of its con

tents was not admissible, the paper not being

shown to be unattainable. —Board of Education

Sauk Centre v. Moore, 17 Minn. 412, (Gil. 391.)

49. Plaintiff testified that he placed a bill of

sale, which had been executed and delivered to

him, in the hands of one H. for safe keeping.

H. stated that he thought that plaintiff retained

the bill of sale, but he was not certain. Both

plaintiff and U. made diligent search for the bill

of sale among their papers, but could not find it.

Held, that secondary evidence was admissible

to prove tho contents of the bill of sale—Mohu v.

Barton, 8 N. W. 765, 27 Minn. 530.

Writing in possession of adverse

party.

50. In an action against a company, the pos

session of its articles of association was traced

to one of its attorneys, who was given notice to

produce the same at tho trial. Held, that plain

tiff might introduce parol evidence astothcircou-

tents.—Desnoyer v. McDonald, 4 Minn. 515, (Gil.

402.)

51. Plaintiff served a subpoena duces tecum

to produce a power of attorney by defendants to
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the witness by leaving it at his residence, not

being able to find him, and afterwards in court

called on all thedefendants to produce it. Held,

that he was entitled to introduce parol evidence

as to its contents. —Desnoyer v.. McDonald, 4

Minn. 515, (Gil. 402.)

53. In an action by a discharged emplove to

recover salary, it appeared that defendant's

agent wrote to defendant, asking if he should

employ plaintiff, and afterwards sent a telegram

to defendant of the same purport, to which tele

gram defendant replied, directing the employ

ment of plaintiff. When discharged, plaintiff

asked that the agent's letter be produced, but

defendant's manager stated that he had lost the

letter. Meld, that receipt of the letter by de

fendant was sufficiently shown to admit second

ary evidence of its contents.—Smith v. Moorhead

Manuf'g Co., 23 Minn. 141.

53. As a foundation for the admission of sec

ondary evidence of the contents of a certificate

of sale by a sheriff on foreclosure, the existence

of which was denied by plaintiff, defendant offered

evidence tracing such certificate to the posses

sion of an alleged agent and attorney of pluiutiff;

but it was not shown that further se:irch was

made, or that any effort was made to procure the

attendance of such agent, or that the certificate

could not be found. Held, that this was insuffi

cient to sustain the admission of secondary evi

dence.—Nelson v. Central Laud Co., 29 N. W. 121,

35 Miun. 403.

What secondary evidence Is admissible.

54. Upon proof of a loss of a record, there be

ing nothing to show the existence of better evi

dence, its contents, like that of any other doc

ument, may be established by any secondary ev

idence.— Estcs v. Faruham, 11 Minn. 423, (Oil.

312.;

55. An alleged copy of an instrument, not en

titled to record, was found in tbj oHico of the

rogister of deeds. Held that, on preliminary

proof of the existence of the original, its loss, and

verity of the copy, it was competent as secondary

evidence.—Groff v. Ramsey, 19 Minn. 44, (Gil. 24.)

56. Where the papers ir an action to foreclose

a mortgage are lost, the clem of the court in

which it was br&ught is a proper witness to es

tablish the making and signing of a decree for

the sale of the mortgaged premises, though the

judge who signed such decree might also have

been called.—Smith v. Valentine, 19 Minn. 452,

(Gil. 393.)

57. Where a foundation is laid for the intro

duction of secondary evidence of the contents of

a letter, a lotter- press copy of such letter, veri

tied by the writer as being in his handwriting, is

i-ompeteut as such evidence. —Smith v. Moor

head Manuf'g Co., 23 Minn. 141.

Sufficiency and effect of secondary ev

idence.

58. Testimony of a witness that a writing seems

to be a copy of a particular document, or has the

appearance of a copy thereof, he refusing to

swear positively that it is such a copy, is insuffi

cient to make the writing socondary evidence. —

In re Gazett, 29 N. W. 347, 35 Minn. 532.

59. Where a party, after due notice, refuses to

produce a writing in his possession., and secondary

evidence to establish the contents is introduced

by the latter, every reasonable intendment will be

against the party who withholds the writing; and

he will not be permitted afterwards to introduce

it as evidence in his own behalf.—McGinness v.

School-Dist. No. 10, 41 N. W. 103, 39 Minn. 499.

IV. Heaksay.

Declarations as to matters of pedigree.

60. Declarations of a person, since deceased, he

having been a relative of the family with respect

to which they were made, are admissible upon

matters of pedigree, including descent and rela

tionship, births, marriages, and deaths, and the

times when those events happened.—Dawson v.

Mayall, (Minn.) 48 N. W. 12.

45 Minn. 408.

61. Relationship to a family of a particular per

son may be proved by one acquainted with it, and

who knows that the person was recognized by it

as a relative.—Backdahl v. Grand Lodge Ancient

Order of United Workmen, (Minn.) 48 N. W. 454.

4C Minn. 61.

Letters written by third persons.

62. In an action against a collection agency
to recover money collected by it for plaintiffs,

where defendant interposes a counter-claim for

services alleged to have been performed for plain

tiffs in the collection of certain claims, letters

written to defendant by other correspondents are

mere hearsay, and inadmissible against plain

tiffs.—Feck v. Snow, (Minn.) 50 N. W. 470.

47 Minn. 398.

68. A letter written by an officer of a trust

company stating that an application for a loan

made to it in defendant's behalf had been accept

ed by the company is in itself an acceptance of

the loan, and not merely hearsay evidence of

that fact. -Feet v. Sherwood, (Minn.) 50 N. W.

241.

47 Minn. 347.

V. Declarations and Admissions.

By parties in interest.

64. In an action for failing to cut plaintiff's

wheat, as agreed, statements made by defendant,

not in plaintiff's presence, tending to show that

he intended to cut the grain, and as to tho sub

ject-matter of the contract, are properly admit

ted in evidence.—Baldwin v. Blanchard, 15 Minn.

489, (Gil. 408.)

65. In an action of replevin for a note, whore

the value is in issue, admissions of defendant

as to its value, made four years before, are not

admissible to show the value at the time of ac

tion.—Stearns v. Johnson, 17 Minn. 142, (Gil.

110.)

66. In an action for false representations made

concerning a business sold by defendant to plain

tiff, the admissions of defendant made to third

persons, the day after the sale, to the effect that
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the business was in fact unprofitable, are admissi

ble.—Potter v. Mellen, (Minn.) 43 N. W. 875.

41 Minn. 487.

67. Plaintiff alleged as a cause of action that

defendant, in consideration of the conveyance of

land to him by one G., promised G. to pay a debt

due from G. to plaintiff, and introduced evidence

in support thereof. Defendant denied that he

made the promise. Held, that it was competmt

for plaintiff to show subsequent promises by de

fendant to pay the debt and an offer to secure the

same, as an admission of liability on his part. —

Stariba v. Greenwood, 11 N. W. 76, 28 Minn. 521.

68. In an action on a note given for the price

of horses, brought by the payee against the

maker, the latter pleaded as a counter-claim a

breach of warranty of the horses. Held, that

letters written by him to plaintiff a year or more

after the sale, showing an intention to pay the

note, and making no pretense of any counter

claim, were admissible.—Griswold v. Edsou, 21

M. W. 475, 82 Minn. 436.

69. Notes given by defendants la payment of

the price of a machine purchased by them were

transferred, without indorsement, by tho payees

to plaintiff, who had been their agent in effect-

lag the sale. In an action thereon by him de

fendants pleaded a counter-claim, by way of re

coupment, for breach of warranty made on the

sale of the machine. Held, that admissions

made by plaintiff after he became the owner of

the notes, and when he was endeavoring to make

the machine work, to the effect that it was de

fective, were competent evidence against him,

even though they might not havo been competent

aguinst the pavecs of the note as admissions of

their agent -Wilson v. Reedy, 24 N. W. 191, 83

Minn. 003.

70. The admission of defendants that on June

1Mb. and August 2d the corporation of which they

were members was insolvent is prima facie evi

dence against them that it continued to be so until

the 11th day of August following.—Redding v.

Godwin, (Minn.) 46 N. W. 563.

44 Minn. 855.

71. Evidence of conversations between two

Joint creditors, or the act of one of them, as to

a payment that was proposed to be made by tho

debtor, having no tendency to show how suot)

payment was in fact made, is not competent to

shuw whether such payment was in full or on ac

count, as affecting the qucstiou whether or not

the action was barred bv the statute of limita

tions. —Brisbin v. Farmer. 16 Minn. 215. (Gil. 187. )

72. Evidence of what plaintiff had stated to a

third person as to the matter in controversy is not

admissible in his favor.—Griffin v. Bristle, 40 N.

W. 523, 39 Minn. 45tf.

73. Where one party Introduces, as evidence

in chief, the admissions of the adverse party, the

whole of the statement constituting such admis

sions must be considered.—Searles v. Thompson,

18 Minn. 316, (Gil. 285.)

74. Where the signature of a subscriber to an

instrument was written by a third person, parol

admissions of the party whose name is so signed

are admissible In evidence as tending to show

that it was done by authority.—Pottgieser ▼.

Dorn, 16 Minn. 204, (Gil. 180.)

By agent or attorney.

75. To make an admission of an agent binding

upon his principal, both the fact of his agency

and that the admission was part of the res gestcB

must be established.—Lowry v. Harris, 12 Minn.

255, (Gil. 166.)

76. I/eclaratlons of an agent are binding upon

bis principal only when made during the agency

with reference to a pending transaction, and part

of the res gestce. —Presley v. Lowry, 25 Minn.

114; Van Doren v. Bailey, 51 N. W. 375.

77. Acts and the declarations of an agent of an

assignor for the benefit of creditors, made while

in possession for his principal, or his declarations

after the assignment, while in possession as agent

for the assignee, are not competent to show the in

tent with which such assignment was made.—Scott

v. King, 7 Minn. 4y4, (GIL 401.)

78. The declarations of an agent can be re

ceived as those of the principal, where the agent

was authorized to make them, or, if made with

out authority, they were brought home to the

principal, and by him assented to or acquiesced

in, or he remained siient when it was his duty

to speak, so that other parties to the transaction

were tnereby misled.—Greene v. Dockendorf, 13

Minn. 70, (Gil. 66.) ,

79. The declarations of an agent oannot be re

ceived in a suit to which he is not a party, to es

tablish the real ownership of property to be in

himself, and not in his principal.—Greene v.

Dockendorf, 13 Minn. 70, (Gil. 66. )

80. The plaintiff, an employe of a railroad com

pany, having been injured while coupling cars, an

agent sent by the company to obtain from the plain

tiff a statement of the circumstances of the acci

dent is not authorized by such agency to bind the

company by his own declarations as to such cir

cumstances.—Doyle v. St. Paul, M. & M. Ry. Co.,

(Minn.) 43 N. W. 787.

42 Minn. 79.

81. Representations made by an Individual

director or officer of a corporation to one who is

about to purchase stock from one nf the stock

holders, to the effect that such stockholder has

paid in full for the stock, will not bind the cor

poration unless it is shown that such represen

tations were made in the course of or connected

with the performance of the officer's authorized

duties as ageut of the corporation.—Browning v.

Hinkle, (Minn.) 51 N. W. 605.

82. An officer, in executing a warrant of arrest

in a criminal proceeding, does not act as an agent

of the person upon whose complaint the proceed

ing was instituted, and his declarations are not ad

missible to bind such person.—Reisan v. Mott,

(Minn.) 43 N. W. 691.

42 Minn. 49.

33. Where the declarations of one claiming to

act as agent for another are offered as evidence

against his principal, it is for the court to de

termine, as a preliminary question, whether
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there is any evidence of agency. — Gates v.

Manny, 14 Minn. 21, (Gil. 13.)

84. The determination of the court that there

is sufficient evidence of an agency to admit the

declarations of an alleged agent in evidence

against the alleged principal does not relieve

the party alleging the agency of his obliga-

lion to prove the same beforo the Jury.—Gates v.

Manny, 14 Minn. 21, (Gil. 13.)

85. A statement of fact uade by counsel, In

his opening, not distinct and final, nor made for

the express purpose of dispensing with proof, is

not a binding admission, dispensing with the

necessity of evident-9 of such fact.— Ferson v.

Wilcox, 19 Minn. 449, (Gil. 363.)

By partner.

86. The admission of one partner after the dis

solution of the firm, even if competentevidence, is

not couclusive, and if put in issue the joint con-

tract must be proved aliunde—Beatty v. Ambs, 11

Minn. 331, (Gil. 234.)

87. The admission of the fact of partnership

by one of two or more defendants, where such

fact is in issue, is proper evidence as against

him.—Sullivan v. Murphy, 23 Minn. 6.

By grantors, former owners, etc.

88. Declarations of a vendor, after a transfer

of the property, are not admissible to impeach a

vendee's title.—Burt v. McKinstrv, 4 Minn. 204,

(Gil. 146;) Derby v. Gallup, 5 Minn. 119, (Gil.

85;) Zimmerman v. Lamb, 7 Minn. 421, (Gil.

836;) Howland v. Fuller, b Minn. 60, (Gil. 30.)

89. In an action to avoid an assignment of

creditors as fraudulent, evidence of declarations

by the assignor, made after assignment, as to

the value of the property at the time of assign

ment, is inadmissible.—Burt v. McKinstry, 4

Minn. 204, (Gil. 146.)

90. In an action for conversion by a vendea

against an attaching creditor, statements made

by the vendor after the sale, tending to show that

It was fraudulent, are inadmissible.—Derby v.

Gallup, 5 Minn. 119, (Gil. 85.)

91. Declarations of an alleged fraudulent ven

dor of goods, are incompetent for the purpose of

impeaching the sale, where it does not appear that

they were made while he was in possession.—Shaw

V. Robertson, 12 Minn. 445, (Gil. 334.)

92. Defendant, claiming under a deed executed

under a defective power of sale, offered in evi-

ence certain declarations of the person who was

the common source of title, made after the exe

cution of the instrument under which defendant

claimed, and in regard to the same. Meld, that

such admissions were inadmissible for any pur

pose, except as corroborative of testimony pre

viously given.—Groff v. Ramsey, 19 Minn. 44,

(Gil. 24.)

By third persons.

93. In an action for fraudulent and false repre

sentations, in the sale of certain mill property,

declarations of a third person, in the absence of

the vendor, ns to the reason why the mill was not

of the capacity represented, are not competent ev

idence.— Faribault v. Sater, 13 Minn. 223, (Gil.

210.)

94. In an action for the seizure and sale of

plaintiff's property under an execution against a

third person, plaintiff testified that the property

taken was his, and that he had loaned it to the ex

ecution debtor for a temporary purpose. Held,

that statements by the execution debtor while

in the possession of the property, made to third

persons, not in plaintiff's presence, to the effect

thathe (the execution debtor) wastheowner, were

not admissible against plaintiff.—King v. Frost,

10 N. W. 423, 28 Minn. 417.

95. A question to a witness called for a decla

ration made by a third party on behalf of the de

fendant, although there was nothing to show

that such third party was authorized to speak

for or represent, or in any way bind or affect,

the defendant. Held, that the question was prop

erly excluded, and that an order granting a new

trial, on the ground that its exclusion was error,

should be reversed.—Minster v. Holbert, 21 N.

W. 718, 32 Minn. 533.

96. The declarations of a person, not a party to

the action, as to the nature of his claim or title to

property, after his interest therein has terminal

ed, are not admissible.—Beard v. First Nat Bank

(Minn.) 43 N. W. 7.

41 Minn. 153.

Against interest.

97. A man having a large estate, who had beon

once married, and who had six children living, en

tered into an antenuptial contract prior to a second

marriage. He was over 70 years of age, and the

proposed wife 39 years of age. This contract pro

vided that the wife should, upon his death, have

absolutely one-seventh of all nis estate in lieu of

the one-third interest to which by law she would

be entitled, and also that in case the husband

should survive the wife the same interest in his

estate should, upon his death, descend to her heirs

and personal representatives. Held that, as it

was to be presumed from the disparity of ages

that the husband would die first, and it being for

his interest to retain the larger control of his prop

erty allowed by the contract, a declaration by him

that it had been annulled would be admissible

after his death as evidence that such was the fact ;

being a declaration against interest.—Uosford v.

Hosford, (Minn.) 42 N. W. 1018.
41 Minn 245.

98. M., an intervenor in garnishee proceedings

"for and in behalf of" a still existing partnership,

consisting of himself and one L., claimed that an

indebtedness formerly due L. from a garuishee

had been transferred and set over by L. to the firm,

when it was organized, long before the service of

the garnishee summons. Held, that declarations

and admissions made by L., subsequent to the

formation of the copartnership, to the effect that

the account remained his individually, and had not

been transferred to the firm, were properly re

ceived in evidenco in behalf of the plaintiff in the

garnishee proceedings. — Lindhien v. Mueller,

(Minn.) 44 N. W. 203.

42 Minn. 807.
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99. In an action on a note, which plaintiff al

leges was (riven to reimburse him for tho pay

ment to u third person of a note on which plaintiff

was surety for defendant, entries in the accounts

book of such third person, who has since died,

■bowing the pnyment of such note by plaintiff, are

admissible as being declarations against his inter

est.—Vogely v. Bloom, (Zimmerman v. Bloom,) 45

N. W. 10, 43 Minn. 163.

By witnesses.

100. The former declarations of a witness of

fered by the adverse party are properly excluded,

thev not being contrary to his testimony.—Uanser

v. fireman's Fund Ins. Co., (Minn.) 35 N. W. 584.

88 Minn. 74.

101. Testimony tending to show that a witness

not a party to the Buit has made extrajudicial ad

missions to a third person in opposition to his

evidence as a witness on the stand is not to be

treated as affirmative proof of the truth of the

statements involved in such alleged admissions.—

Lundburg v. Northwestern Elevator Co., (Minn.)

43 N. W. 685.

42 Minn. 37.

Res gestae—In general.

102. The declaration of a party, to be admissible

as part of the res gestce, must he contemporaneous

with, or at least so connected with, the main fact

in issue, as to constitute a part of the transaction,

and thus derive credit from the main fact or act it

self, to explain or characterize which it is offered

in evidence.—Conlan v. Grace, (Minn.) 80 N. W.

880
86 Minn. 2T6.

103. Testimony of a county treasurer in an ac

tion todetermine adverse claims, that he was told

that certain payments testified to by him were

made on account of a certain judgment belonging

to the county, and that he gave receipts accord

ingly, is not hearsay testimony: but such state

ments, made by parties making payment, are part

of the res gcxce, and original testimony.—Shelley

v. Lash, 14 Mian. 4US, (Gil. 373.)

104. In an action to set aside a sale of personal

property, alleged to have been made pursuant to

a conspiracy between vendor and vendee to de

fraud the former's creditors, the declarations of

the vendor, made after the sale, and tending to

show fraudulent intent, arenotadmissibleaguinst

tho vendee, as they were not made in further

ance of the conspiracy, and are not res gestce.—

Addler v. Apt, 14 N. W. 63, 30 Minn. 45.

105. In replevin, for goods seized under attach

ment ty plaintiff claiming to be the owner of the

goods under an executory contract of purchase,

one of whose conditions was that an inventory

should be taken to determine how much plaintiff

was to pay, a statement made by the vendor dur

ing the taking of the inventory to one of the at

taching creditors, that he had not sold his stock

of goods, is admissible as part of the rcn gestce to

disprove the alleged sale.—Merriam v. Swenson,

(Minn.) 45 N. W. «60.

42 Minn. 383.

106. In an action for damages for the overflow

ing of plaintiff's land, caused by defendant's

dam, as well as for an abatement of the dam, and

an injunction against Its maintenance, instnic

tions given by plaintiff to his employes, engaged

in the construction of such dam, are not compe

tent evidence on his behalf, either as parts of

the res gestce, or for the purpose of showing that

he did not act willfully in erecting the dam to-

an unlawful height.—Finch v. Green, 16 Minn.

355, (Gil. 815.)

107. A declaration by one person to another,

made in a merely casual conversation between

them, concerning no matter of business then be

ing done by either, is no part of the res gesUB of

any transaction, and is not admissible on that

ground to prove the fact to which it relates.—

Marvin v. Dutcher, 4 N. W. 085, 26 Minn. 391.

Personal injuries.

108. In an action against a railroad company

for injuries to plaintiff's horses while on defend

ant's track, statements made by the engineer of

the train by which the horses were struck to the

conductor thereof, immediately after the acci

dent, and while they wore examining to ascertain

what injury had been done, are admissible as

part of the res gestas.—O'Connor v. Chicago, M.

& St. P. B. Co., 6 IS. W. 481, 27 Minn. 100.

109. In an action against a railroad company for

injuries sustained while alighting from defend

ant's train at a station, it appeared the keeper of

an hotel situated about 25 rods from the station

had secured four persons who arrived oa the train

as guests for his hotel, and had conveyed them

thither and registered their names, when he was

asked to roturn to the station, where his help was

needed by an old lady (plaintiff) who had been

injured there. When' he reached the station, he

heard plaintiff's husband, who was traveling with

her, give an account of the way in which the ac

cident happened. Such statement was not made

in plaintiff's hearing. Held, that it was not

part of the res gestce, and not admissible against

plaintiff.—Keller v. Sioux City & St. P. R. Co..

6 H. W. 486, 27 Minn. 178.

110. In an action against the proprietors of a

steam-boat for damages for the death of a pas

senger on a barge fastened by lines to the steam

boat caused by the breaking of one of the lines,

plaintiff offered proof of a remark by one of de

fendant's employes that "that rope had nearly

drowned two or three other men before. " Held,

that it was properly excluded, as relating to past

matters.—Opsahl v. Judd, 14 N. W. 575, 30 Minu.

126.

Admissions in pleadings.

HI. A pleading made and verified by a party

in anothor action is competent evidence against

him in an action to which he is a party, as far

as statements made therein relate to any mate

rial and controverted fact in such latter action.

—Siebert v. Leonard, 21 Minn. 442.

112. The original answer in an action was

signed and verified by defendants' attorney, but

an amended answer was served, which denied a

material fact admitted in the original answer.

Held that, in the absence of evidence that such

admission was made with the knowledge or di

rection of the defendants, the original answer

could not be used against defendants as an ad
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mission of the fact.—Vogcl v. D. M. Osborne &

Co., 20 N. W. 129, 32 Minn. 167.

113. An admission In pleading is evidence of the

same fact in another suit between the same par

ties, but is not conclusive.—Rich v. City of Minne

apolis, (Minn.) 41 N. W. 455.

40 Minn. 82.

Offer of compromise.

114. An unaccepted offer by way of compromise

Is not evidence against the party making it. —

Melby v. D. M. Osborne & Co., 29 N. W. 68, 85

Minn. 887.

VI. Opinion Evtdenck.

Opinions, conclusions, inferences, etc.

—In general.

115. Statements of witnesses as to their mere

Impressions of facts or circumstances, or their

opinions concerning them, or loncerning the lia

bilities of the parties, are inadmissible.—Selden

v. Bank of Commerce, 3 Minn. 166, (Gil. 108.)

110. The opinion of a witness is not admissible

except as to matters of science or skill, or in ref

erence to some subject about which the jury can

not be presumed to have the same degree of knowl

edge as the witness.—Sowers v. Dukes, 8 Minn.

23, (Gil. 6.)

117. The question put to a plaintiff in an action

to cancel a mortgage on the ground of fraud, "Did

you know the instrument was a mortgage when

you signed it I" is improper, as calling for a con

clusion on the part of the witness.—Roehl v. Baa-

sen, 8 Minn. 26, (Oil. 9.)

118. In an action against a bank for damages

caused by its neglect to give notice of non-pay

ment of a note held by it for collection to an in-

dorser thereof, whereby he was discharged, he

cannot be asked, as a witness, whether, if his lia

bility as indorser had been properly fixed, he had

the means, at the maturity of the obligation, or at

any time thereafter, to pay the same ; the question

calling for his opinion.—Hininger v. Knox, 8 Minn.

140, (GiL 110.)

119. An answer to the question, addressed to

a partner, "Who were themembersof yourfirm!"

docs not involve a conclusion of law, and may be

answered by the witness.—Gates v. Manny, 14

Minn. 21, (Gil. 18.)

120. In an action by an architect to recover
for plans furnished for a house of the value

of $14,000. it appeared that plaintiff had agreed to

lurnisb plans for a $9,000 house for $150. He was

asked, on examination as a witness, "whether

the agreement of $150 for a $9,000 house had any

thing to do with the plans for the new houso. "

Held, that the question was not objectionable as

willing fur a conclusion of law. — Marootto v.

Beaupre, 15 Minn. 152, (Gil. 117.)

121. In an action for the conversion of prop

erty where title is in question plaintiff may tes

tify that he was the owner of the property.--

Cogley v. Cushman, 16 Minn. 397, (Gil. 354.)

122. A witness, asked why he did not get cer
tain goods at a specified time from a warehouse,

answered, "For the reason that no one was there

to let me have them. " Held not objectionable

as not stating facts.—Derosia v. Winona & St.

P. R. Co., 18 Minn. 133, (Gil. 119.)

128. A witness was asked: "Could J., B., and
H. , have sat down by the stove and had a conver

sation, without you having known it, "—the wit

ness being present. Held, that the question called

for a mere inference of witness, deduced from

facts upon the effect of which it was the exclu

sive province of the jury to pass, and was there

fore improperly allowed.—Hathaway v. Brown,

22 Minn. 214.

124. The meaning of the term "race-way" In a

deed, reserving the right to conduct water through

the land conveyed, as used in hydraulics, maybe

shown By tho testimony of experts in that art.—

Wilder v. De Cou, 1 N. W. 48, 26 Minn. 10.

125. A question to a witness in an action for

malicious prosecution as to defendant's "influ

ence" in the community in which the malicious

prosecution occurred is objectionable, as call

ing for an opinion or conclusion of the witness,

rather than for facts as to the standing and rep

utation of defendant—Peck v. Small, 29 N. W.

69, 35 Minn. 465.

126. A witness, though not an expert, may tes

tify to facts within his observation in reference

to the health and physical condition of an in

jured person.—Tierney v. Minneapolis & St. L.

Ry. Co., 23 N. W. 229, 33 Minn. 311.

127. Tho opinion of a witness as to whether

a written instrument had been executed at a re

cent or remote time, when based only on the ap

pearance of the instrument, is incompetent.—

Williams v. Clark, (Minn.) 49 N. W. 398.

47 Minn. 53.

As to knowledge, intent, etc., of

others.

128. The mere supposition of a witness as to a

fact Is not competent as evidence, nor is his state

ment as to the intention of parties to a deed in

executing it.—Lowry v. Harris, 12 Minn. 255,

(Gil. 166.)

129. In an action upon an acceptance of a chock

witness was asked as to the knowledge of a cer

tain person of the use to be made of the check,

and answered, "My impression was that he knew

it was for my use. " 'Held, that such statement

was incompetent as expressing a mere beliet or

opinion, and that the facts upon which it was

founded should have been stated.—Bank of Com

merce v. Selden, 1 Minn. 340, (Gil. 251.)

130. One vendee cannot testify as to the effect

that representations had upon the mind of his co-

vendee.—Faribault v. Satcr, 13 Minn. 223, (Gil.

210.)

131. The opinion of a witness is not competent

evidence of the sense in which another witness

used certain phrases in his testimony.—Berkey

v. Judd, 22 Minn. 287.

Negligence, care, skill, etc.

132. Whether a certain act was negligent, or

whether duo care required a certain thing to be
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done, are not matters for expert testimony, but

matters of Judgment and common experience, to

b3 determined, upon the facts and circumstances

of the case, bv the jurv.—Mantel v. Chicago, M.

& St. P. Ry. Co., 21 H. W. 853, 33 Minn. 62; Min

neapolis St. Ey. Co. v. Same, Id.

133. The opinion of experts is competent upon

the question whether or not a raft of logs was

properly moored, so as to escape injury from a

colliding raft.— Hayward v. Knapp, 23 Minn. 430.

134. In an action against a common carrier to

recover for injuries to marble slabs, expert tes

timony is competent to show whether or not they

were properly packed for transportation. —Shriver

v. Sioux City & St P. R. Co., 24 Minn. 500.

135. In an action against a railroad company for

damages caused by the displacement of a plank in a

highway crossing, testimony as to how planks at

such crossings are usually laid is not opinion evi

dence, but the statement of a fact.—Kellv v. South

ern Mian. R. Co., 9 N. W. 5&S, 28 Minn. 98.

136. On a question of breach or warranty of a

machine, a question to a witness, "Was the

trouble with the machine or the incompetency of

these men to run itl" is incompetent, even if the

witness be an expert, as it calls for an opinion

on the general merits of the case.—Wilson v.

Reedy, 24 N. W. 191, 33 Minn. 503.

137. The question whether the appearance of

machinery would suggest to a prudent man the ne

cessity of an examination is not one for an expert

witness, but is for the jury to determine.—Good

sell v. Taylor, (Minn.) 42 N. W. 873.
41 Minn. 207.

188. The question whether a foreman of a crew

of carpenters, engaged in the erection of a par

ticular building, should bo a practical car

penter, is, if proof or such a matter bo necessary,

a proper question to an expert in the business of

a carpenter. —Bunnell v. St. Paul & M. R. Co.,

13 N. W. 129, 29 Minn. 305.

189. The opinion of experts as to whether a cer

tain arrangement of machinery was dangerous

Is inadmissible where the facts are such that the

|ury, after they are explained to them, are as

competent as the witnesses to form an opinion as

to whether or not it was safe. —Freeberg v. St.

Paul Plow-Works, (Minn.) 50 N. W. 1026.

140. It appearing that a car-load of stock In

transit was suffering greatly, probably from heat,

it is not objectionable to ask an expert witness

what course the carrier might properly pursue for

their relief.—Lindsley v. Chicago, M. & St. P. R.

Co., (Minn.) 33 N. W. 7.
86 Minn. 539.

141. In an action against a carrier for the death

of a horse by exposure in an insufficient stable

while it was in defendant's care, a witness having

Bpecial knowledge on the subject, derived from

experience in the business, may give his opinion

whether the stable was a proper and suitable one

In which to house horses.—Armstrong v. Chicago,

M. & St. P. Ry. Co., (Minn.) 47 N. W. 459.

40 Minn. 85.

Opinions, conclusions, Inferences, eto.

—Value, damages, eto.

142. Where the value of or amount of damages

done to real or personal property is in controver

sy, the opinion of persons acquainted with such

value or damage is competent. — Simmons v.

St. Paul & C. Ry. Co., 18 Minn. 184, (Gil. 168 ;>

Grannis v Same, 18 Minn. 194, (Gil. 178.)

143. Whether or not a fence was sufficient to turo

stock, or how much crops were damaged by cauls'

getting in, are not questions for expert testimony

or the opinion of witnesses.—Sowers v. Dukes, 8

Minn. 23, (Gil. 6.)

144. In an action of replevin plaintiff was

asked, "What damage, if any, have you sustained

by reason of the taking and withholding of tho

wagon by defendant?" Held, that the question

was not objectionable as calling for a conclusion

of law.—Goodell v. Ward, 17 Minn. 17, (Gil. L)

145. In an action for injury to growing grain

by the flowing of the land, opinions of competent

witnesses may be received as to the extent of the

injury and the value of the growing grain, the

average product of a yield of like crops under

similar conditions, and also, within reasonable

limitations as to time, the average market value

of such grain, and the expense of harvesting and

marketing.—Lommeland v. St. Paul, M. & M.

Ry. Co., 29 N. W. 119, J5 Minn. 412.

146. In an action to recover for grain negligently

destroyed by Are, evidence that the grain was

worth two-thirds the value of good first-class

wheat is a sufficient foundation for the introduc

tion of evidence, by one acquainted with grain

values, that No. 1 wheat was worth 72 cents a

bushel.—Nichols v. Chicago, St. P., M. & O. Ry.

Co., (Minn.) 32 N. W. 176.
36 Minn. 452.

147. The testimony of a witness who does not

profess to he an expert is not admissible upon the

question of the genuineness or worthlessness of

bank-bills.—Pavson v. Everett, 12 Minn. 216, (GiL,

137.)

148. In an action on a note defendant alleged that

it was given in payment for a series of notes whose

holder falsely represented to him that the first of

the series had been paid at maturity. Held, that

testimony of an expert in the business of negotiat

ing securities is admissible to show that the dis

honor of a promissory note by the maker would

depreciate the market value of other notes of the

same maker, given for the same consideration,

but not yet mature. — MacLaren v. Cochran,

(Minn.) 46 N. W. 408.

44 Minn. 255.

Opinions based on knowledge of facts.

149. In an action for conversion by a vendee

against an attaching creditor, the vendor was

asked as to the value of certain real estate owned

by him. Held, that the presumption was that the

owner of property is better acquainted with its

value than a stranger, and that the question was

proper.—Derby v. Gallup, 5 Minn. 119, (Gil. 85.)

150. The owner of a ford, who has habitually

used the same, is a competent witness to prove its
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value in an action for the unlawful maintenance

of a dam which injures such ford.—Uayden v.

Albee, 20 Minn. 159, (Gil. 143.)

151. In an action for damages for personal in

Juries it appeared that tho occupation of plaintiff

was farming, and he had been for many years

engaged in carrying on a farm on his own account.

Held, that he might testify as to the value, in his

own opinion, of his services prior to tho accident. —

Loucks v. Chicago, M. & St P. Ry. Co., 18 N. W.

#51, 81 Minn. 526.

152. In an action for damages alleged to have

been .caused by a Are which was set by defendant

on his own stubble-field, and escaped therefrom,

defendant testified that before setting the fire he

plowed three furrows around the field intended to

be burned, and that the fire "jumped" the plowed

strip. A witness stated that he knew the dry con

dition of the grass at the time of the fire ; that he

saw the fire in question; and that he had been a

farmer for 14 years, and had some experience in

prairie fires. Held, that it was proper to ask such

-witness, "On such a day as that when this fire was

started, * * * how many feet in width in

plowing do you think would be necessary to stop

afire on stubble land? "—Krippner v. BiebL,9N.W.

071, 28 Minn. 139.

153. In an action for injuries to a passenger,

which had impaired his power to use his arm,

where the defense is that these injuries were

feigned, an expert witness, who has testified to

it shrunken condition of the arm which could not

have been caused by mere Misuse, may give his

opinion that plaintiff was not simulating. —Har-

rold v. Winona & St P. R. Co. (Minn.) 49 N. W.

389.

47 Minn. 17.

154. A witness who is not an expert cannot give

his opinion generally as to the mental capacity

of atestator, but the opinion of such witness must

be based on facts within his knowledge.—In re

Finney's Will, 6 N. W. 791, 7 N. W. 144, 27

Minn. 280.

155. A witness not an expert may be asked

whether a certain person acted like a sane or in

sane person, if the witness knows the facts.—

Cannady v. Lynch, 8 N. W. 164, 27 Minu. 435.

156. Where the issue is as to mental capacity to

execute a deed, a witness, though not an expert,

who has testified to the party's acts and declara

tions, may be asked his opinion, based on those

facts, of the mental capacitv of the party.—Wood

cock v. Woodcock, (Minn.) 30 N. W. 894.

38 Minn. 217.

Who competent as experts — General

knowledge of subjects.

157. A witness testifying as to the current or

market value of an article having a current or

market value must be acquainted with the value

of articles of tho class to which it belongs. —Berg

v. Spink, 84 Minn. 138.

158. one who is engaged In buying wheat for a

foreign market, and in buying and selling in

such market, being kept informed as to its con

dition by circulars and correspondence, is a com

petent witness as to the market price of wheat In

that market.— Brackett v. Edgerton, 14 Minn.

174, (Gil. 184.)

159. On an issue whether the lumber furnished

by plaintiff amounted in value to a certain sum, a

witness, not shown to be acquainted with the

market value and prices of lumber at the time, or

to have seen and examined the lumber delivered

by plaintiff, was not competent to testify.—Russell

v. Hayden, (Minn.) 41 N. W. 456.
40 Minn. 88.

160. A person whose business is such that, by

commercial reports or other like means, he is

familiar with the market value of an article which

is the common subject of sale, is competent to tes

tify as to its value, although he has no personal

knowledge of any particular sales.—Hoxsie v. Em

pire Lumber Co., (Minn.) 43 N. W. 476.

41 Minn. S48.

161. A witness to the value of land in a city Is

competent, who, having lived there for years, has

bought and sold real estate, and been actively en

gaged in business, and is well acquainted with the

land in question.—Papooshek v. Winona &St P.

R. Co., (Minn.) 46 N. W. 329.

44 Minn. 195.

162. The opinion of practical farmers Is admis

sible as expert testimony on the question to what

extent leaving a farm unfenced will affect its

rental value.—Finch v. Chicago, M. & St. P. Ry.

Co., (Minn.) 48 N. W. 915.

46 Minn. 250.

163. One who testifies that he has been a shep

herd abroad, kept and owned sheep, and can tell

the age of a sheep by the teeth until it is four

years old, may be asked the age of a sheep under

tour years old, as indicated by its teeth.—Clague

v. Hodgson, 16 Minn. 329, (Gil. 291.)

164. In an action for the value of a mare alleged

to have been killed by the negligent handling of a

stallion, a practicing physician and surgeon, who

is shown to have had more or less veterinary prac

tice, and who is familiar to a "moderate extent™

with the anatomy of a horse, and a person who has

had many years' experience in handling horses un

der similar circumstances, are competent as ex

perts.—Gilmore v. Brost, (Minn.) 39 N. W. 139.

39 Minn. 190.

165. Before a witness can be allowed to testify

as to the value of services on quuntum meruit,

it must appear that he is acquainted with the

market value of, or usual rate of compensation

for, such or like services at the time and place

specified.—Elfelt v. Smith, 1 Minn. 125. (Gil. 101.)

166. In an action to recover for services rendered

in compiling and editing the charter of a city and

its ordinances, the reject ion of the testimony of an

attorney offered as an expert to show the value of

such services was not an abuse of the discretion of

the trial court, where it did not a pear that the

witness, although having some knowledge of tho

nature of the work of plaintiff, had any knowledge

as to what was usually paid for such services.—

Stevens v. City of Minneapolis, (Minn.) 43 N. W.

842.

42 Minn. 136.
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167. A witness who has been employod In rail- '

road work 2ft years, part of the time with a turn

table under his charge, is competent as an expert

to testify as to whether it would be practicable

to lock or fence turn-tables.—Kolsti v. Minne

apolis &8t. L. By. Co., 19 N. W. 655, 33 Minn. 133.

16S. Persons employed for years on and about

locomotive engines, as engineers, conductors,

muster mechanics in railroad shops, or yard-

masters, having had special advantages, oppor

tunities, and means for observing the nature, op

eration, and effect of sparks issuing from coal-

burning engines, are competent to testify as ex

perts as to the size of spark which could escape

from an engine, depending on its spark-arresting

contrivances, the time during which such sparks

would remain alive, and the distance at which

fire could be communicated by them; and such

testimony is admissible evidence on those ques

tions. — Davidson v. St. Paul, M. & M. Ry. Co.,

34 N. W. 334, 34 Minn. 51.

Knowledge of particular subject-

matter.

169. A witness may testify that one article is

one-half the value of another, though ignorant of

the actual value of either article.—Kronschnable

v. Knoblauch, 21 Minn. 56.

1T0. A witness having no other knowledge of

the value of a machine than thnt acquired from

working tho machine or seeing it work, although

he may testify as to the condition of the machine,

is not competent to give an opinion as to its mar

ket value.—15. M. Osborne & Co. v. Marks, 22

N. W. 1, 33 Minn. 56.

171. In an action to recover for the conversion

of certain hay situate in an unsettled country,

at a point where there was no market value, a

witness, who was accustomed to dealing in hay,

who had seen the hay in question, knew what

the supply in the region was, aud the fact that

such supply was all used up before any hay could

be cut in the season following, and had pur

chased hay during such period, was permitted

to state his opinion as to the value of the con

verted hay at the time of its conversion. Held

that, under the circumstances, his testimony was

competent.—Burger v. Northern Pau. K. Co.,

22 Minn. 343.

172. On a question of the value of a crop of

grass destroyed on a meadow by tho flooding of

the land, the owner, being a pr:ictical farmer,

conversant with the quantity and quality of the

grass grown on the land, and acquainted with the

market value of hay, is competent to testify as

to the value of tho growing grass had it not been

destroyed.—Byrne v. Minneapolis & St. Ij. By.

Co., 12 N. W. 698, 29 Minn. 300.

173. A witness who states that he know the

value of property generally in and about the

city, but did not iinow the value of tho piece in

controversy until a year after the poriod at which

its value was in quostion, is not a competent

witness upon the question of value.—Burke v.

Beveridge, 15 Minn. 205, (Gil. 160.)

174. In an action for damages for permanent

injuries to land by constructing a tunnel through

it, rendering the surface Insecure, It appeared

that the land could be used for the erection of

heavy buildings thereon, for which purpose it

was otherwise adapted, by constructing founda

tion walls extending to an extraordinary depth,

whereby it could be utilized with perfect safety.

Held, that the testimony of witnesses as to the

market value of the land after such injury was

competent, although they -did not know the cost

of the necessary foundations for such buildings

on the land. — Barnett v. St. Anthony Falls

Water-Power Co., 33 N. W. 535, 33 Minn. 265.

175. In an action against a railroad company for

injuries, a physician may give his opinion or the

physical condition of plaintiff after an examina

tion of him, at the time of the accident, though it

be based in part on the statements of the patient

made at the time, as to his sufferings and symp

toms.—.Jones v. Chicago, St. P., M. & O. Ry. Co.,

(Minn.) 45 N. W. 444.

43 Minn. 279.

176. A medical expert may form and express an

opinion of the nature of the injuries of a person,

based in part upon the statements and complaints

made by the patient, in relation to his condition,

sufferings, or symptoms at the time, in the course

of a professional examination into his case. —John-

sou v. Northern Pao. R. Co., (Minn.) 60 N. W.

473.

47 Minn. 430.

Examination of expert witnesses—Hy

pothetical questions.

177. An expert who has heard the testimony

may be questioned as to his opinion based upon

the truth of such testimony, as well as upon a

hypothetical case. —Oetchell v. Hill, 31 Minn. 464;

State v. Lautenschlager, 32 Minn. 514.

178. On an issue as to whether a contract to

build a truss bridge across the M. river at W.

had been complied with, it appeared that the

bridge, commencing at the west bank of the river,

was composed of several hundred feet of trusses,

then about 1,000 feet of trestles, and then more

trusses. It was a disputed fact as to whether

the 1,000 feet, over which the trestles wero

built, was an island or a part of the river.

Held, that it was improper to ask an expert wit

ness, "Was that bridge, constructed as you have

described it, a truss railroad bridge, across the

M. river at W?"—since it included the question of

fact as to whether the portion under the 1,000

feet of trestle was river or not.—City of Wiuona

v. Thompson, 6 N. W. 795, 8 N. W. 148, 27 Minn.

415.

179. In an action for injuries received by plain

tiff while working for defendant in the erection

of a building, which were alleged to have been

caused by the incompetency of defendant's fore

man, questions to an expert witness as to whether

sui h foreman was competent to be foreman of

a crew of carpenters engaged in such work, and

competent to superintend the erection of such a

building, are not objectionable as not being con

fined to tho particular work engaged in.—Bun

nell v. St. Paul & M. R. Co., 13 N. W. 139, 29

Minn. 305.

180. In proceedings for the probate of a will,

an expert witness was asked if, assuming the
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testimony of certain other witnesses as to symp

toms and indications of testator to be true, the

testator was of sound mind. Held, that it was

in the discretion of the court to allow the ques

tion in that form. Following Getchell v. Hill,

81 Minn. 464.—Storer v. Zimmerman, 8 N. W.

S27, 28 Minn. 9.

181. The exclusion of an hypothetical question,

calling for the opinion of ;i medical witness as

to the sanity of a person, upon assumed facts, is

not error, where one of the facts so assumed is

not supported by any evidence in the case.—

State v. Hanley, 26 N. W. 897, 84 Minn. 430.

181a. In an hypothetical question embodying a

person's assumed symptoms and condition, a med

ical expert may be asked what in his judgment is

the probability of recovery.—Peterson v. Chicago,

M. & St P. Ry. Co., 39 N. W. 485, 88 Minn. 61L

182. A question to an expert witness, calling for

bis opinion, may refer him to the testimony in the

case, if he has heard it, instead of stating the

facts it tends to prove, but must require him to as

sume it to be true.—Jones v. Chicazo, St. P., M. &

O. Ry. Co., 45 N. W. 444, 43 Minn. 279.

183. Permitting an export witness to state the

summaries or balances from books of account,

where the books, though not put in evidence, are

in court, so that either party may use them, no

objection being made that they have not been put

In evidence, is proper.—Wolford v. Farnham,

49 N. W. 528, 47 Minn. 95.

Sufficiency of expert testimony.

134. An instruction to the jury to disregard the

opinions of expert witnesses, based on hypothet

ical questions, if the jury should flud the hypoth

esis involved in the questions to be not in ac

cordance with the facts, is not error. —Loucks v.

Chicago, M. & St P. Ry. Co., 18 N. W. 651, 81

Minn. 526.

185. Opinion evidence, as to the value of the pro

lessional services of an attorney, is not, as a mat

ter of law, conclusive on the jury.—Olson v. Gjert

sen, (Minn.) 44 N. W. 306. .

42 Minn. 407.

186. The opinions of experts as to the value of

services rendered in making a compilation of the

charter of a citv and its ordinances are not con

clusive, but it is the province of the jury to weigh

Buch testimony by reference to all the other facts

and circumstances in evidence, and judge of the

weight and force of such opinions by their own

common sense, and general knowledge of the sub

ject of inquiry.—Stevens v. City of Minneapolis,

(Minn.) 43 N. W. 842.

42 Minn. 136.

187. The admission in evidence, as to the value

of services sued for, of the opinions of witnesses

not shown to have had any special knowledge

upon the subject, is error, for which a judgment

for plaintiff should be reversed.—Seurerv. Horst,

18 N. W. 283, 31 Minn. 479.

18S. In case of the omission to lay a proper foun

dation for expert or opinion evidence, upon the ex

amination in chief, if it be supplied by evidence

drawn out on cross-examination, the error in ad

mitting it is cured.—Crich v. .Williamsburg City

Fire Ins. Co., (Minn.) 48 N. W. 198.

45 Minn. 441.

VII. Documents.

Judgments and judicial records.

189. As the probate court is declared by the

constitution of the state (article 6, § 7) "a court

of record, " its records, as respects a party to the

proceedings, import absolute verity, and are

conclusive in a collateral proceeding.—Dayton v.

Mintzer, 22 Minn. 893.

190. The written files of a probate court are

placed on the same footing as records as entries

in the minutes, by Gen. St. 1866, c. 49, § 7,

which provides that the proceedings of the pro

bate court, when verbal, shall be entered in the

minutes of the court, and, when written, shall be

filed.—Dayton v. Mintzer, 22 Minn. 398.

191. In an action by a material-man on a con

tractor's bond given under Gen. St. Minn. c. 90, $

8, the pleadings in a suit by plaintiff to procure a

lien on the building for the amount due him are

not admissible in evidence where it does not appear

that they were verified by plaintiff, or that he had

any knowledge of the allegations therein.—Burns

v. Maltby, (Minn.) 45 N. W. 3.

43 Minn. 161.

192. In an action involving the title to certain

real estate, it appeared that a sale of a portion

thereof had been made, with the object of rais

ing money to redeem from a certain mortgage

thereon that had been foreclosed. Held, that

the record of the bond, mortgage, and foreclosure

proceedings, offered in evidence, not for the pur

pose of deducing title therefrom, but in connec

tion with the oral testimony of the witness, and

for the purpose of explaining the same, and as

part of the negotiations, was admissible, irre

spective of their validity.—Groff v. Ramsey, 19

Minn. 44, (Gil. 24.)

193. The report of a referee appointed to take

testimony is competent evidence to prove, at

least primafacie, what a witness swore to be

fore him in such proceedings.—Brown v. Eaton,

21 Minn. 409.

194. The record of letters of guardianship,

which are proper to be recorded pursuant to stat

ute, is competent evidence, as a record, although

not made by the judge of probate, but by his

clerk, under his direction, and although not

transcribed until some years after the letters

were originally made out—Davis v. Hudson, 11

N. W. 136. 29 Minn. 27.

195. A record of the proceedings in a criminal

case before a justice of the peace, made by him in

a criminal docket l;ept by him, is competent as

evidence, whether such docket is required by

statute to be kept or not.—Chapman v. Dodd, 10

Minn. 350, (Gil. 277.)

196. No signature to such docket is required.

The record may be identified by the justice, or any

other competent proof. -Chapman v. Dodd, 10

Minn. 350, (Gil. 277.)

197. In an action for malicious prosecution the

record in the docket of a city justice was offered
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in evidence. The acting city justice testified

that be found the docket at the office of such city

justice; that it was one of the records of the

ofHce; that a certain person, by whom the entries

therein purported to have been made, was city

justice; that he knew his handwriting, and cer

tain entries were in bis handwriting. Held,

that the entries were sufficiently identified and

authenticated.—Cole v. Curtis, 16 Minn. 182,

(Gil. 161.)

198. As judgments of justices of the peace, un

der Gen. St. Minn. 1878, c. 65, 5$ 72, 73, by the

filing of transcripts thereof in the office of the

clerk of the district court, and entry in the

docket of district court judgment!, become, so

far as their enforcement against real-estate is

concerned, judgments of the district court, they

may be proved by exemplifications of the tran

scripts and docket entries attested by the clerk,

with the seal of the court annexed.—Herrick v.

Ammerman, 21 N. W. 836, 82 Minn. 544.

199. Proof of the docketingof a judgment, made

by a transcript of such docket, as authorized by

Uen St. Minn. 1866, c. 78, $ 66, raises the prima

facie presumption that the judgment roll was

dulv filed, and judgment regularly docketed.—

Williams v. McGrade, 13 Minn. 46, (Gil. 89.)

Official records and statements.

200. Under Laws Minn. 1866, c. 23, the records

of deeds actually recorded prior thereto are ad

missible in evidence, whether properly admit

ted to record or not.—Wilder v. City of St Paul,

12 Minn. 192, (Gil. 116.)

201. A record of a deed made by an attorney

under an unrecorded or insufficient power is not

evidence for any purpose.—Lowry v. Harris, 12

Minn. 255, (Gil. 166.)

202. The record of a power of attorney, so de

fectively acknowledged as not to be entitled to

lecord, is not, in the absence of statutory au

thority, competent evidence for any purpose.—

Lowry v. Harris, 12 Minn. 255, (Gil. 166.)

208. In an action of ejectment by a town for a

block claimed as a public square under a dedica

tion by a town plat, and recorded by defendant,

entries in the reception book, kepi by the register

of deeds for the county, are competent evidence of

the recording of the town plat, and to whom de

livered after record.—City of Winona v. Huff, 11

Minn. 119, (Gil. 75.)

204. Township plats from the United States land-

office, certified by the register and receiver, are in

admissible to show title to lands in the United

States.—Walsh v. Kattenburgh, 8 Minn. 127, (Gil.

99.)

205. In an action brought by a pre-emptor, with

in two years after the issue of the patent, for dam

ages to his land occasioned by the erection and

maintenance of a dam, the certificate of the regis

ter of the land-office of the filing of a declaratory

statement by such pre-emptor is competent evi

dence to show such fact, to enable him to recover

for injuries prior to the issue of the patent.—Dor-

man v. Ames, 12 Minn. 451, (Gil. 347.)

V.lSI.DIG.—Z2

203. An exhibit from the Uuited States local

land offloo assumed to state the description of cer

tain lands, rato per acre, purchase money, name

of purchaser, date of sale, number of certificate,

name of patentee, date of patent, where recorded,

certified by the register to be a true and correct

abstract of the records of his office, and showing

the transfer from the United States of the title

to the lands therein described. Held prima

facie evidence of the facts stated therein, and

competent evidence of title, under Gen. St. 1866,

c. 73, § 86, providing that all "nertiflcates by the

register of such land-office of the surveys or en

try and location of" public lands shall be prima

facie evidence of the facts therein stated.—Wash

burn v. Mendenhall, 21 Minn. 332.

207. Letters patent are properly proved by the

original letters patent issued by the United States

government, under the seal of the patent-office.

—Owsley v. Greenwood, 18Minn.42U, (Gil. 386./

208. Under U. 8. St. at Large 1863, a 58, J 6,

a copy of tbe "organization certificate-" of a na

tional bank, certified and sealed by the comp

troller of the currency, is legal and sufficient evi

dence of the corporata existence of such bank.—

First Nat. Bank of Mempis v. Kidd, 20 Minn. 234,

(Gil. 212.)

209. A book purporting to be a record, and

coming from the custody of the present clerk of

a school-district, though he did not receive it

from bis predecessor in office, is prima facie suffl -

ciently authenticated, if identified by a former

clerk, as the record of the district, kept by him.

—Sanborn v. School-Dist. No. 10, Rice County,

12 Minn. 17, (Gil. L)

210. A statement in a school-district record that

a meeting was held pursuant to notice previously

given, and agreeably to tbe statute, there being

no other mode of record of the notice or evidence

of the same prescribed, is prima facie evidence

that regular notice was given.—Sanborn v. School-

Dist. No. 10, Bice County, 12 Minn. 17, (Gil. 1.)

211. It Is within the provinoe of the secretary

of a board of education to keep a register of tbe

bonds issued by such board, and such register is

competent evidence asarecordof its proceedings.

—Board of Education Sauk Centre v. Moore, 17

Minn. 412, (Gil. 391.)

212. Tbe secretary of a school board was re-

Suired by lawto keepa record of its proceedings,

[is habit, was to take minutes of the proceed

ings at the time, and transcribe them into the

record within a day or so after. Held, that the

record so made, and not the minutes, was the

original, and was admissible in evidence to prove

tbe proceedings of the board. —Board of Educa

tion Sauk Centre v. Moore, 17 Minn. 412, (Gil.

891.)

213. Mere memoranda of the receipt of taxes

made in the margin of the assessment book, with

the name of the treasurer signed thereto, are

not written instruments, within Laws 1867, c.

64, dispensing with proof of the execution of

written instruments unless such execution is de

nied under oath, and not admissible to charge

such treasurer with such taxes, unless in some
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way authenticated as his entries.—Board County

Com'rs Mower County v. Smith, 22 Minn. 97.

214. Under Sp. Laws Minn. 1874, c. 1, § 21, mak

ing the record kept by I he board of public works

of the city of St. Paul of their proceedings "pri

ma facie evidence of the facts therein stated, "

the record is not conclusive, and the proceed

ings of the board may be proved by other evi

dence.—State v. District Court of Ramsey Coun

ty, 11 N. W. 133, 29 Minn. 62.

215. Stub duplicates of receipts for taxes paid

to the county treasurer, which he is required to

make and return to the county auditor, are evi

dence of the receipt by him of the taxes represent

ed thereby, although they have been returned to the

auditor.—State v. King, 11 N. W. 233, 29 Minn.

78.

216. An official statement by county officers of

the amounts of money in the county treasury

may be competent evidence, although the sums

are stated in figures only, without dollar marks

or anything to indicate the denomination except

the placing of the figures in column form, the

two at the right separated from the others by

a perpendicular line.—State v. Ring, 11 N. W.

233, 29 Minn. 78.

Distinguishing Tldd t. Rines. 2 N. W. 497. 26 HInn. 201.

Certified copies of records.

217. A transcript by the register of deeds of

Blue Earth county, from the records of Ramsey

county, of a plat of a town situate in Blue Earth

county, recorded in said Ramsey while Blue Earth

was attached to Ramsey for judicial purposes, is

admissible, with the same effect as the original

record.—Village of Mankato v. Meagher, 17

Minn. 263, (Gil. 243.)

218. Under Gen. St. Minn. 1878, c. 78, § 67, ad

mitting a chattel mortgage properly acknowledged

as evidence "in all courts of justice, " and Gen. St.

Minn. 1878, c. 39, 8 7, providing that a certified copy

of the original shall be receivable in evidence in

like manner as the original, a mortgage, properly

certified, is admissible in evidence in all courts ol

justice.—Ellingbor v. Brakken, (Minn.) 80 N. W.

36 Minn. 156.

219. The fact that the copy of the appointment

of an assignee in bankruptcy, offered in evi

dence in an action commenced by him, was cer

tified to after the commencement of the trial of

such cause, is immaterial.—Rogers v. Stevenson,

16 Minn. 68, (Gil. 56.)

Records of other states.

220. A certified copy of a deed recorded In

another state is not authorized to be recorded in

Minnesota, and therefore the record of such certi

fied copy is not admissible in evidence under

Comp. St. Minn. c. 35, jj 26, which makes evi

dence only the copies of such instruments as are

authorized by law to be recorded.—Lund v. Rice,

9 Minn. 230, (Gil. 215.)

221. The clerk or prothonotary of a court Is pre

sumed to possess authority to make and certify

copies of the records of the court in his keeping,

and such copies are duly authenticated by his cer

tificate, over his official signature and the seal of

the court. His official signature and the seal are

duly authenticated by the great seal of the state or

government, in which the court is found, affixed to

the certificate of the keeper thereof. The great

seal proves itself.—Gunn v. Feakes, 30 N. W. 466, 36

Minn. 177.

222. Gen. St. Minn. 1866, c. 73, $ 49, which pro

vides that the records and judicial proceedings

of any court of another state shall be admissible

In evidence In all cases in this state, when authen

ticated by the attestation of the clerk or other

officer having charge of the records of such court,

with the seal of the court annexed, has no appli

cation to judgments of a Justice of the peace, lor

his court is not one of record.—Bryan v. Farns-

worth, 19 Minn. 239, (Gil. 198.)

223. Gen. St. Minn. 1866, c. 78, | 80, provides

that an exemplification of a judgment rendered

by a justice of the peace in another state, certified

by such Justice as a correct copy from his docket,

with a prescribed certificate of magistracy there

on, is evidence in any court in this state to prove

the facts contained in such exemplification.

Held, that this does not apply to the exemplifi

cation of a judgment rendered by a justice of

another state, since deceased, certified by an

other justice, who is lawfully in custody of the

former's docket and papers; and such exempli

fication is accordingly inadmissible.—Bryan v.

Farnsworth, 19 Minn. 239, (Gil. 198.)

224. The copy of a foreign will, and the pro

bate thereof, as the same appear of record, duly

authenticated under the act of congress of May

27, 1790, and Gen. St. Minn. 1806, c. 73. $ 49,

are competent evidence to prove the existence of

the original will, the probate thereof, and the

appointment, acceptance, and qualification of the

executors of the same.—First Nat. Bank of Mem

phis v. Kidd, 20 Minn. 234, (Gil. 212.)

Carlisle tables.

225. The Carlisle tables and other similar ta

bles showing the "expectation" and probable du

ration of life may be received in evidence upon

judicial notice of their genuineness and authori-

tativeness; but they are not conclusive, and, like

other documentary evidence, they must speak for

themselves, and not by the mouth of a witness

testifying to their contents. —Scheffler v. Minne

apolis & St. L. Ry. Co., 21 N. W 711. 82 Miun.

513.

Printed books and papers.

226. Books known as "Bank Note Detectors"

are not compotent evidence as to the genuineness

or worthlessness of bank-bills.—Fayson r Ev

erett, 12 Minn. 216, (Gil. 137.)

227. By the charter of the city of Minneapolis,

the book purporting to contain the ordinances of

the city, and to bo published by its authority, is

made prima facie evidence of such ordinances,

and no foundation need be laid for the introduc

tion thereof in evidence.—Holly v. Bennett,

(Minn.) 49 N. W. 189.

46 Minn. 386.

228. A printed paper with a printed signature

is not admissiblo as the act of the party, witi
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out further evidence to identify it as such. —

Brayley v. Kelly, 25 Minn. 160.

Books of account.

229. Under Gen. St. Minn. 187S, c. 73, 8 78,

making the account-books of a party 'prima facie

evidence of the charges therein contained, where

he "proves." that the entries therein are original

entries, made at the time of the transactions, and

are in the handwriting of a person authorized to

make them, the suppletory oath of the person

making tne entries is not necessary to authenti

cate them.—Webb v. Micheucr, 19 N. W. 82, 32

Minn. 48.

230. It Is not enough, to make a book of ac

counts admissible in evidence, that the party

making the eutries swears to all that is re

quired by Gen. St. 1866, c. 73, § 70, with respect

to the contemporaneousness and correctness of

such entries, if on cross examination it appears

that material parts of his testimony are merely

hearsay.—Paine v. Sherwood, 21 Minn. 225.

281. A day-book, made up each night from

transcriptions from other memoranda of transac

tions during the day, is not a book of original

entry, and the person making such memoranda

must be called to prove such transcribed entries.

—Paine v. Sherwood, 21 Minn. 225.

232. A witness testified that the entries in a

certain account-book were original entries in his

handwriting, made at the time of the transac

tion, and just and true, but that he had no pres

ent recollection of any of the circumstances con

nected with things to which hif attention was

(jailed and the book offered to prove. Held,

that the entry, with the testimony of the wit

ness, was proper to go to the Jury.—Newell v.

Houlton, 22 Minn. 19.

238. Account books of a partnership, offered in

evidence, contained entries which appeared to be

original entries, made in the usual course of busi

ness as the transactions occurred. The entries

were chiefly made bv one of the partners, by

whose oath the books were verified, but some

were in the handwriting of an absent partner,

with whom most of the transactions had oo

curred, and the partner testifying could not from

memory identify particular transactions. Held,

that a course of dealing between the parties be

ing shown, the books were properly admissible

as prima Jacle evidence.—Webb v. Michener,

19 N*T W. & 83 Minn. 48."

234. In an action for the price of goods deliv

ered to a third party on an alleged promise by

defendant to pay for them, the fact that plaintiff

charged the goods upon his books of account to

such third party is competent evidence on the

question to whom the credit was given, but it is

not decisive against the admissibility of the

books in evidence; and its weight in evidence,

in connection with the testimony for plaintiff ex

plaining that method of keeping the account, is

for the Jury.—Winslow v. Dakota Lumber Co.,

30 N. W. 145, 32 Minn. 237.

235. Cash-books kept in the ordinary way are ad

missible as evidence, the proof prescribed by stat

ute as to books of account being made, although

the entrios in question are not in terms charges

against a person named as for money paid to him.

Account-books called "journals." consisting of

transcripts from the " stubs " of check-books, made

several days after the giving of the checks, and

the check-books and checks having been preserved,

are not admissible in evidence.—Woolsey v. Bohn,

i}f\na.) 42 N. W. 1022.

41 Minn. 235.

238. An account kept with plaintiff and others

in defendant's ledger is not admissible in favor

of defendant to show that a partnership existed

between plaintiff and such others. — Brackett v.

Cunningham, (Minn.) 47 N. W. 157.

44 Minn. 493.

Corporate acts and records.

237. Resolutions adopted or declarations made at

a corporate meeting are not evidence of the truth

of matters recited or declared as against persons

not members of the corporation.—Redding v. God

win, (Minn.) 46 N. W. 563.

44 Minn. 355.

238. An entry in the books of a corporation, made

In accordance with the usual course of proceeding,

by one whose duty it was to make such entry, and

verified by such party as a witness, is competent

evidence in behalf of the corporation.—Schell v.

Second Nat. Bank of St. Paul, 14 Minn. 43, (Gil. 84.)

Private deeds.
239. A deed describing premises according to a

recorded plat is competent evidence of the gran

tor's knowledge of the fact of such record, an J its

recognition and ratification by him.—City ol Wi

nona v. Huff, 11 Minn. 119, (Gil. 75.J

240. A deed appearing to have been executed by

an attorney is immaterial as evidence to show a

transfer of the property purporting to be con

veyed, unless power to execute it is also shown.

—Lamberton V. Windom, 18 Minn. 506, (Gil. 455.)

241. A lease is competent evidence on an issue as

to the ownership of crops grown on the leased

land during the term.—Heartz v. Klinkhammer,

40 N. W. 826, 89 Minn. 488.

Memoranda, Inventories, etc.

242. In »n action against a common carrier for

injury to merchandise, a memorandum in the form

of a bill of lading, but unsigned, dated at the

point of shipment, accompanying the goods, and

delivered with them, was offered in evidence as

indicating the order and cond.tion of the goods at

the time of shipment Held competent. —Weide

v. Davidson, 15 Minn. 327, (Gil. 258.)

243. In an action to set aside a settlement, the

fact that tho items in a memorandum used in ef

fecting the settlement are proved by the testimo

ny of a witness does not render the memorandum

itself inadmissible.—Madigan v. De Graff, 17

Minn. 52, (Gil. 34.)

244. In an action for conversion defendant set

up title to the goods acquired under a chattel

mortgage. He testified that, at the time he took

possession under his mortgage, an inventory of

the goods was made, at his request, by his son,



679 680EVIDENCE, VII., VIII.

and a clerk who had been in the employ of the

mortgagor, and he identified the handwriting of

the inventory as that of his son. The son was

not present at the trial, having removed from

the state. Held, that the inventory was not ad

missible in evidence for defendant, no proper

foundation having been laid for its introduction,

and its accuracy not having been properly veri

fied, and it not appearing that the witnesses

might not have testified from memory without it.

—Beebe v. Wilkinson, 16 N. W. 450, 80 Minn. 548.

245. A witness testified that he personally sold

goods selected by the buyer, which were enumer

ated in a list produced by him, purporting to be

an order-blank, filled up with the numbers des

ignating the goods, the quantity, and the price,

which he testified were the prices assented to by

the buyer. Held, that such list was admissible

in evidence as substantially an original memoran

dum containing a statement in detail of what the

witness had testified to.—Singer v. Brockamp,

24 N. W. 189, 83 Minn. 501.

246. A memorandum of a transaction between

plaintiff and defendant, made by plaintiff in a

book of defendant's, and in the presence and at

the requestof defendant, is evidence of the trans

action as against defendant.—Snyder v. Wolford,

22 K. W. 254, 33 Minn. 175.

247. A written memorandum of a conversation,

made by one, who, on being called as a witness,

testifies to the conversation, is not competent evi

dence.—National Bank of Commerce v. Meader,

41 N. W 1048. 40 Minn. 825. .

248. The admission In evidence of a memoran

dum made by a witness is error if it does not ap

pear that the witness could not have testified

from memory.—Howe v. Cochran, (Minn.) 50 N.

W. 308.

47 Minn. 403.

Private letters.

249. A series of letters are admissible In evi

dence in order to determine the character of a

certain transaction, where such letters are so

connected by reference as to show that they all

relate to the same transaction.—Sanborn v.

Kockin, 20 Minn. 178, (Gil. 163.)

Telegrams.

250. An instrument purporting to be a tran

scribed telegraphic message, signed by an agent

of defendant, was offered in evidence, without

being authenticated in any way as a communica

tion from defendant, or from the agent whose

name was subscribed to it. Held, that it was

properly excluded.—Burt v. Winona & St. P. R.

Co., 18 N. W. 285, 289, 81 Minn. 472: Adams v.

Mille Lacs Lumber Co., 19 N. W. 735, 32 Minn.

216; Howard v. St. Paul, 11. & 1L Ry. Co., 20 N.

W. 93, 32 Minn. 214.

Proof of execution—Acknowledgment.

251. Dnder Pub. St. Minn. c. 84, S 80, which

provides that every written instrument purport

ing to have been signed shall be proof that it was

so signed until the person by whom it purports to

have been signed shall deny the signature by his

oath or affidavit, written articles of association,

signed by various persons purporting to organize

a company, may, unless the signatures are denied

under oath, be read in evidence without proof of

signatures. —Pennsylvania Ins. Co. v. Murphy, 5

Minn. 36, (Gil. 22.)

252. Indorsements of payment made upon a

promissory note form no part of it, so as to be evi

dence on the introduction of the note itself. They

are independent writings, competent to be read in

evidence only after proof that they were made or

assented to by the party sought to be charged with

them.—Turrell v. Morgan, 7 Minn. 368, (Gil. 290.)

258. Gen. St. Minn. 1878, c. 73, § 67, permitting

certain instruments, if acknowledged, to be read

in evidence, merely obviates the necessity of

other proof of the execution of the instrument, if

acknowledged, but does not make it admissible

for any purpose for which it would not have

been admissible had its execution been other

wise proved.—Ferris v. Boxeil, 25 N. W. 592,

34 Minn. 202.

Proof of handwriting.

254. A letter received by A., purporting to have

been written by or for B.j in reply to a letter pre

viously sent by A. to B., is admissible in evidence

against B., without proof of the handwriting, or

of the authority of the person by whom it was

written in behalf of B.—Hoxsie v. Empire Lumber

Co., (Minn.) 48 N. W. 476.
41 Minn. 548.

255. On an issue as to the genuineness of at

certain signature, other instruments containing;

a signature by the same person, admitted to be

genuine, may be received in evidence for the

purpose of comparison, though not otherwise

relevant.—Morrison v. Porter, 29 N. W. 54, 35

Minn. 425.

VIII. Parol Evidence.

Contradicting or varying written in.-,

strument—In general.

256. Where a contract between parties is re

duced to writing, and signed by them, the writ

ing must prevail, and parol evidence of previ

ous or contemporaneous agreement or under

standing is not admissible to control or change

the same, except where equity is resorted to,

and relief asked on the ground of fraud or mis

take; and bills of exchange and promissory notes

are no exceptions. Per District Judge Chat-

field.—Bank of Hallowell v. Baker, 1 Minn.

261, (Gil. 205.)

257. The fact that a valid and completed verbal

agreement is subsequently reduced to writing

will not exclude parol evidence of such agree

ment—Conrad v. Marcotte. 23 Minn. 55.

258. Where the time of the performance of a

contract is material, parol evidence as to a time

agreed on different from that stated in the writ

ten contract is inadmissible.—Morrison v. Love-

joy, 6 Minn. 819, (Gil. 224.)

259. A mortgage of real estate is presumed to

set forth the whole agreement of the parties: and.

in the absence of fraud or mistake, parol evidence

is not admissible to contradict its settled legal con

struction.—Beithold v. Fox, 13 Minn. 001, (Oil.
463.) V
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260. The terms of a written contract for the

carriage of poods cannot be varied by testimony.

—Ortt v. Minneapolis & 8t. L. Ry. Co., 31 N.

W. 519, 36 Minn. 396.

260a. In an action on an insurance policy by

which "necessary alterations and repairs" of

the premises are permitted, testimony that a

material enlargement was contemplated by the

parties when the contract of insurance was

made is not admissible. —Frost's Detroit Lum

ber, etc., Works v. Millers', etc., Mut. Ins. Co.,

34 N. W. 35, 37 Minn. 300.

261. When a subscriber to the stock of a corpo

ration is sued on his written subscription, in

oral condition thereto cannot be shown.—Ma

sonic Temple Ass'n v. Channell, 45 N. \V. 716,

43 Minn. 353.

262. Evidence of one of the obligors of a bond

that he bad not observed the word "assumed, "

incorporated therein, is Incompetent.—Keough

v. McNitt, 6 Minn. 513, (Gil. 857.)

263. In ejectment, testimony that an assign

ment, absolute on its face, of a bond for con

veyance, was intended as a mortgage, is inad

missible.—McClane v. White, 5 Minn. 178, (Gil.

189.)

Limited In Belote v. Morrlnon, 8 Minn. 92, (Oil. 67.1

264. Parol testimony is not competent, in an

Action to recover back money paid as the pur

chase price of land, to show that a bond for the

conveyance of such real estate was given only

as security for a different parol agreement for

the conveyance of the same property. McClane

v. White, 5 Minn. 178, (Gil. 139,) followed.—

Russell v. Schurmeler, 9 Minn. 28, (Gil. 16.)

265. Parol evidence of an express warranty is

not admissible where land has been conveyed

by deed.—McMurpby v. Walker, 20 Minn. 382,

(Gil. 834.)

266. Parol evidence Is inadmissible to show

that a deed absolute in its terms was intended

to pass a conditional estate only.—McKusick v.

County Com'rs Washington County, 16 Minn.

151, (Gil. 135.)

267. Parol evidence is admissible to contra

dict the official certificate of acknowledgment

of a mortgage by a married woman, and show

that it was taken in the presence of her husband.

Dodge v. Hollinshead, 6 Minn. 25, (Gil. 1,) fol

lowed.—Edgerton v. Jones, 10 Minn. 427, (Gil.

841.)

268. In an action of forcible entry and de

tainer to recover possession of leased premises

held by the lessee after expiration of his term,

defendant alleged, as a defense, certain equi

ties between himself and plaintiff, claiming that

they created the relation of mortgagor and mort

gagee between them. There was no written in

strument other than the lease containing a priv

ilege to purchase, and it was not claimed that

there was any fraud, surprise, or mistake in its

execution or acceptance. Held, that parol evi

dence of prior or contemporaneous understand

ings of the parties was not admissible to vary

the terms of the lease.—Stewart v. Murrav, 18

Minn. 426, (Gil. 393.)

269. Where a bill of sale is offered in evi

dence, and neither its consideration nor good

faith is attacked, evidenco in support of either

is inadmissible.—Cole v. Curtis, 16 Minn. 182,

(Gil. 161.)

270. It may be shown by parol that a bill of

sale of personalty was executed as security only.

—Jones v. Rahilly, 16 Minn. 320, (Gil. 283.)

271. Where, on a sale of goods of the value of

$50 or over, no part of the price has been paid,

and no part of the goods delivered and accepted,

it cannot be shown that the written contract re

quired by statute has been modified by parol.—

Brown v. Sanborn, 21 Minn. 402.

272. Testimony to sbow that a promissory note

is payable otherwise than its terms indicate is

inadmissible. — Butler v. Paine, 8 Minn. 324, (Gil.

284.)

273. In the absence of fraud, surprise, or mis

take, it Is not competent to vary the legal effect

of a /promissory note by showing by parol that It

was given only as security for a prior parol

agreement.—Schurmeier v. Johnson, 10 Minn. 319,

(Gil. 250.)

Distinguished In Harrington v. Samples, 30 N. W. G72,
36 Minn. 202.

274. Parol evidence will not be received to

show that an indorsement of a note was intended

as a mere security for its payment, in order to

bold the indnrser bound without notice of non

payment.—Barnard v. Gaslin, 23 Minn. 192.

275. An indorsement of a promissory note "for

collection" cannot be shown by parol to be abso

lute.—Third Nat. Bank of Syracuse v. Clark, 23

Minn. 263.

Dletlnftnishod In Conger v. Nesbltt, IS N. W. 873, SO
Minn. 467.

275a. A mere admission of a fact subsequently

in issue, although made in writing by a party,

may be contradicted or exDlained by his testi

mony.—Bingham v. Btrnard, 80 N. W. 404, 86

Minn. 114.

Against whom rule applies.

276. The rule that parol evidence is inadmis

sible to contradict or vary a written contract is

only applicable to cases between the parties

thereto, or their privies.—Van Eman v. Stanch-

held, 10 Minn. 255, (Gil. 197:) Sanborn v. Sturte-

vant, 17 Minn. 200, (Gil. 174.)

277. The individual creditor of the selling part

ner, who is seeking to enforce his claim against

the purchasing partner on the strength of the let

ter's oral promise to pay the individual debts of

the selling partner, is bound by the rule exclud

ing parol evidence to vary a written contract,

the same as the selling partner would be.—Sayre

v. Burdick, 50 N. W. 245, 47 Minn. 867.

278. A third person, not in privity with the

parties to a written lease, may show by parol evi

dence that the transaction was a sale, and that the

contract was put in the form of a lease to con

ceal the real agreement—National Car & Loco

motive Builder v. Cyclone Steam Snow Plow

Co., (Minn.) 51 N. W. 657: Northwestern Rail

roader v. Same, Id. 658; Li.iiward Pub. Co. v.

Same, Id.

Incomplete or ambiguous instruments.

279. Where only a portion of the dealings of

parties in reference to a particular subject-mat

ter is reduced to writing, parol evidence of th«

unwritten portion is admissible. —Domestic Sew

ing-Mach. Co. v. Anderson, 23 Minn. 57.
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280. Where the meaning of an Instrument is

certain and intelligible, the subject or object to

which it Is to be applied may be ascertained by

extrinsic evidsnce, it it can be done without a

departure fron the actual meaning of the words

used; and if til meaning is involved in uncer

tainty, the Intention may be ascertained by ex

trinsic evidence, and when so ascertained will

be taken as the meaning of the parties, if such

meaning can be distinctly derived from afair and

rational interpretation of the language employed.

—Case v. Young, 3 Minn. 209, (Gil. 140.)

2S1. Parol evidence is admissible to prove col

lateral and independent facts, about which a

written instrument is silent. —Keough v. McNitt,

6 Minn. 513, (Oil. 357.)

282. Where articles of copartnership arc silent

as to how stock is to be employed, obtained, or

paid for, parol evidence is admissible to show

the understanding and agreement.—Kcough v.

McNitt, 6 Minn. 513, (Gil. 357.)

283. Where a writing in evidence refers to cer

tain property, parol evidence is admissible to iden

tify the property so referred to. — Ames v. First

Div. St P. & P. R. Co., 12 Minn. 412, (Gil. 295.)

284. An instrument which described land as "a

certain lot of ground situate in the city of St.

Paul, and state of Minnesota, viz., the east half

north-west quarter section thirty-two and rauge

twenty one, " presents a case of patent ambigui

ty, not curable by parol evidence. —McNair v.

Toler, 5 Minn. 435, (Gil. 356.)

285. A verbal agreement referred to in a writ

ing may be shown by parol, though the effect is

to add materially to the written instrument; and,

where it is evident that the instrument expresses

only a part of the agreement, the part not ex

pressed may be shown by parol. — Rugglos v.

Bwanwick, 0 Minn. 526, (Gil. 305.)

286. Where a written agreement is executed in

part performance of an oral contract, which in

cludes the subject-matter of sucn written agree

ment, as wnll as other matters, parol evidence of

such other matters so contained in the oral con

tract, and not forming part of the written contract,

will not be excluded. Cook v. Finch, 19 Minn.

407, (Gil. 350,) distinguished.—Hcaly v. Young,

21 Minn. 389.

THetlnRulBhed In Harrison v. Morrison, 40 N. W. 67. 39

Minn. SM.

287. A party mortgaged property to secure a

certain debt, giving, as part of the same trans

action, his promissory note therefor. Subse

quently, the mortgagor and mortgagee entered

into another agreement, in which it was stipu

lated that the mortgagee should deliver up the

note to the mortgagor. Held that, from the con

tract itself, it could not be determined, as a mat

ter of law, whether the parties intended to can

cel the debt and discharge the mortgage, or to

simply release the personal liability of the mort

gagor, and that evidence of the comparative value

of the notes and the mortgaged property was

properly admitted to show the intent of the par-

tics.—Donnelly v. Simonton, 13 Minn. 301, (Gil.

278.)

288. Where the term "associates," as used in

the charter of a corporation, is ambiguous, evi

dence aliunde the charter is admissible to ex

plain the ambiguitv.—State v. Sibley, 25 Minn.

387.

289. Parol proof is not admissible to show that

a power of attorney to sell land, given by a

Sioux half-breed, was intended by the parties

to operate as a transfer of half-breed scrip. —

Gilbert v. Thompson, 14 Minn. 544, (Gil. 414. )

290. The contract on which certain goods were

shipped defendant was embodied entirely in

certain written correspondence. Held, that oral

testimony was incompetent, in the first instance,

to show what such contract was. —Steele v. Eth-

eridge, 15 Minn. 501, (Gil. 413.)

291. A transaction being such that the parties

may or may not have understood it alike as an

agreement, the testimony or the parties may be

received directly as to their understanding. The

subsequent acts of a party may also be shown by

the adverse party as showing his understanding

of the agreement. —Ganserv. foreman's Fund Ins.

Co., 35 N. W. 584, 38 Minn. 74.

292. Where a contract for the sale of land pro

vided for the delivery of the deed on receipt of

the cash payments, and "the securities for the de

ferred payments, " parol evidence is inadmissible

to show what securities were intended by the

parties. —George v. Conhaim, 37 N. W. 791. 88

Minn. 338.

292a. Notes given by the purchaser of person aj

property to secure deferred payments are not the

contract of sale, so as to exclude testimony of its

terms. — Gammon v. Ganfleld, 44 N. W. 125, 42

Minn. 368.

293. A written order for goods to be sent to the

subscriber, not showing the price to be paid, rfor

any agreement by plaintiff to send the goods, is

not a contract for the purchase of the goods, and

parol proof is admissible to show the contract

under which the goods were bought. —Boynton

Furnace Co. v. Clark, 44 N. W. 121,* 42 Minn.

335.

294. A mere written acknowledgment of a sum

due is not a complete contract in writing, so as

to exclude oral testimony to contradict or explain

it. — Alexander v. Thompson, 44 N. W. 534, 43

Minn. 498.

295. Plaintiff sold defendants a gas-generating

machine, to be put up at Pierre. The contract

did not in terms state which party was to pay

the freight from Chicago to Pierre, but it ap

peared to be a complete contract, and did recite

that plaintiff was to furnish all the apparatus,

and deliver it f. o. b. the cars at Chicago, and

also that plaintiff was to take it from the cars at

Pierre, and put it in working condition. Held.

that the contract was unambiguous, and parol

evidence was not admissible to show that plain

tiff was to pay the freight. — National Gas-Light

& Fuel Co. v. Bixby, (Minn.) 51 N. W. 217.

Previous negotiations or agreements.

296. A written contract that certain wheat de

livered was so delivered as collateral security

for advances made thereon cannot be contradict

ed by parol proof of a prior verbal agreement lor

the sale of such wheat. — Nelson v. Kobson. 17

Minn. 284, (Gil. 260.1
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297. In an action on a written contract for the

sale by defendant to plaintiff of the stock of goods

in a certain drug-store, at the price at which said

articles could be bought in Chicago, with 10 per

cent, added, the plaintiff contended that certain

flies of prescriptions were, before the contract,

represented to be part of the stock. Held, that

such representations tended to vary the written

contract, and were not admissible. — Cook v.

Finch, 19 Minn. 407, (Gil. 350.)

Distinguished In Healy t. Yonng, 21 Minn. 891.

898. A prior parol agreement that land upon

which a building was erected should be drained

Is not collateral to the written contract for the

erection of such building, ana therefore not admis

sible in evidence in order to vary the terms of the

latter.—Stees v. Leonard, 20 Minn. 494, (Oil. 448.)

299. In an action to recover for breach of cove

nant against incumbrances in a deed conveying

lands for one entire pecuniary consideration ex

pressed in the deed, and actually paid, evidence is

not admissible, in defense, of a prior parol agree

ment to the effect that as to a part of the granted

land, upon which an incumbrance rested, that con

sideration was not applicable, but that the convey

ance was gratuitous.—Bruns v. Schreiber, (Minn.)

4f> N. W. 86L

43 Minn. 468.

800. Evidence of the "surrounding circum

stances" under which a written contract was exe

cuted is not admissible to prove the unexpressed

intention of the parties, or their prior verbal nego

tiations, but only to throw light on the meaning

of that which is written, in case of ambiguity on

the face of the instrument.—King v. Merriman,

(Minn.) 85 N. W. 570.

38 Minn. 47.

301. a written oraer lor an engine ana eievaior

ui a designated kind, to be set up on the pur

chaser's premises by the seller, which specifies

the price and terms of payment, and contains a

condition retaining title in the seller until the

purchase price is paid, is on its face a complete

contract, binding on the purchaser after the

seller has furnished the goods as directed in the

order; and, in an action for the price, evidence is

not admissible as to a prior parol agreement differ

ent from the written order.—American Manuf'g

Co. v. Klarquist, (Minn.) 50 N. W. 243.

47 Minn. 844.

Contemporaneous statements or agree

ments.

302. Where the language of a written Instrument

is plain, and the subject to which it relates def

inite and certain, parol evidence of extrinsic

facts, or the statements of parties or their agents

as to their intention and meaning, is inadmissi

ble in aid of the construction.—City of Winona

r. Thompson, 24 Minn. 199.

303. Upon the question of what is a reasonable

time for the acceptance of an offer made in writ

ins, but without expressing any time for its ac

ceptance, parol evidence is not admissible to show

that at the time it was made the parties under

stood or agreed that the offer was to remain open

for any specified time, nor to prove their under

standing as to what would be a reasonable time.

—Stone v. Harmon, 19 N. W. 88, 31 Minn. 512.

304. Oral evidence is not admissible to show

that, at the time a written agreement was entered

into, one of the parties was to have the right to

revoke the same within a certain time, if he saw

proper.—Wemple v. Knopf, 15 Minn. 440, (Gil.

355.)

Distinguishing l.nuz T. McLanghlin. 14 Minn. 72, (GIL
55.)

305. In the absence of fraud or mistake, tha

mortgagee will not be permitted to show a parol

contract, prior or contemporaneous with the ex

ecution of the mortgage, that he was, during the

existence of the mortgage, to take and retain pos

session of the mortgaged premises.—BortboUl v.

Fox, 13 Minn. 501, (GiL 462.)

30C. The terms of a written order for goods

signed by the buyer, and accepted by the seller,

cannot be varied by parol evidence showing that

at the time it was made it was agreed that the

buyer might countermand the order.—Kessler v.

Smith, 44 N. W. 794, 42 Minn. 494.

807.. Proof of acontemporaneous parol agreement

is inadmissible to alter or contradict a contract in

writing.—C. Aultman & Co. t. Brown, 40 N. W.

159,* 39 Minn. 323.

308. A prior or contemporaneous oral agreement

cannot bo proven to vary a written contract of

sale.—Hills v. Kix, (Minn.) 46 N. W. 297.

48 Minn. 543.

809. Although a contract In writing, signed

and delivered to the proper party, purports on

its face to go into effect at once and absolutely,

if it be not under seal, parol evidence is admis

sible to show that the parties intended it to be

effectual only on the happening of some contin

gency not expressed in it, such as that it should

first be executed by some other person.—Weste-

man v. Krumweide, 15 N. W. 2T>5, 30 Minn. 813.

810. A note payable In chattels, made by two

persons, was complete on its face, and contained

nothing to indicate that any one else was to sign

it, or that it was not to take effect as to both

makers immediately on delivery. Held that, in

an action thereon by the payee named in it, evi

dence was admissible on behalf of one of the per

sons who signed it that he signed as a surety,

and that it was agreed between him and plain

tiff that the latter should procure to it the signa

ture of an additional surety, and, unless such sig

nature was procured, it should be null as to the

first surety, and that the note was delivered to

plaintiff for the purpose of getting such signa

ture, and that it was not obtained.—Wcstemah

v. Krumweide, 15 N. W. 255, 30 Minn. 818.

DlBtingnlehed In McCormlck Harvesting Moch. Co. v.
Wilson, 40 N. W. 571. 39 Mlnu. 407.

311. Defendant having delivered to plaintiff

an unsealed instrument whereby, as agent, he

agreed to convey to plainiiil a tract 01 land,

plaintiff afterwards brought an action for dam

ages on account of defendant's false assumption

of authority. Held, that defendant could show

by parol that the agreement to convey was exe

cuted with the understanding that a third party

was the owner, and that it was not to take effect

unless he approved of the sale, and that he did

not aoprove of it. Following Westman v. Krum
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weide, 80 Minn. 313. —Skaaraas v. Finnegan, 16

N. W. 456, 31 Minn. 48.

Dititlnfrulshed In McCormlck Harvesting Macb. Co. v.
Wilson. 40 N. W. 671. 88 Minn. 407.

312. Where a written contract Is made and de

livered, and nothing remains to complete its exe

cution, parol evidenco is inadmissible to prove an

understanding that it Bhall not be operative ac

cording to its terms. Westman v. Krumweide, 30

Minn. 813, 15 N. W. 255; Skaaraas v. Finnegan, 31

Minn. 48, 16 N. W. 456; and Bank v. Luckow, 37

Minn. 542, 85 N. W. 434, distinguished.—McCor-

mick Harvesting-Machine Company v. Wilson,

IMinn.) 40 N. W. 571*
89 Minn. 467.

313. By a written contract the plaintiff made the

defendants its agents for the sale of harvesters

and binding twine. The contract specified the

price at which the twine should be supplied, aud

the commission allowed for selling it. There was

a prov sion that the agents might "purchase"

twine irom plaintiff at a discount of 20 per cent.

Plaintiff was to supply all twine ordered, and the

agents were to handle no twine obtained from any

one else. Held, that parol evidence was not com

petent to prove an oral warranty of the quality of

the twine made when the contract was signed.—

McCormick Harvesting-Machine Co. V. Thompson,

(Minn.) 48 N. W. 415.

46 Minn. 15.

314. In an action for the price of an elevator

front, sides, and railings, furnished under a writ

ten contract, evidence is inadmissible of a con

temporaneous oral agreement that if the amount

of material required was less than that shown in

the estimates there should be a certain deduct'on

per Bquare foot from the contract price.—Winslow

Bros. Co. v. Herzog Manuf'g Co., (Minn.) 49 N. W.

234.

46 Minn. 452.

315. W. and B. signed a writing as follows:

"It is hereby agreed between W. und B. that the

latter is to receive for hauling, during the season

of 1S90, 25 cents per load for sawdust and shav

ings from Empire Lumber Company's mill, and

80 cents per load for sawdust, and 40 cents per

load in double boxes for shavings, from Winona

Lumber Company's mill, all delivered at our

[VV.'s] mill; all loads to be full boxes, and size

of boxes same as old contract. " Held, that oral

testimony was admissible for the purpose of

showing a parol .contemporaneous contract be

tween the parties in relation to the subject-mat

ter referred to in the writing, and its terms und

conditions. — Beyerstedt v. Winona Mill Co.,

(Minn.) 51 N. W. 019.

316. In an action on a promissory note, evidence

of a parol agreement, contemporaneous with the

execution of the note, that a certain sum should

be indorsed upon it as a payment as of that

date, is inadmissible.— Walters v. Armstrong, 5

Minn. 448, (Oil. 304.)

DIstlnKUisbed In Torlnus v. Bnckham, 12 N. W.848. »
Miim. 181.

317. An ordinary indorsement of a promissory

note creates a contract that cannot be varied or

explained by parol evidence of a contemporaneous

verbal agreement. — Kern v. Von Paul, 7 Minn.

426, (Gil. 341.)

318. It is not competent to prove a contempora

neous parol agreement to vary the effect of a blank

indorsement of a negotiable note.—Knoblauch v.

Crossman, 87 N. W. 586, 38 Minn. 352.

819. The payee and holder of a note, having ac

cepted from the maker certain personal property

and services, proof is admissible, in an action on

the note, that it was orally agreed, when tho

note was made, that whatever should be thus

supplied to the payee should be applied in pay-

mentonthe note; such evidence being admissible,

not to vary the agreement expressed iu the note,

but only as characterizing the subsequent deliv

ery and acceptance of the property and services.

—Rugland v. Thompson, (Minn.) 51 N. W. 604.

820. Parol evidence is admissible to show that, at

the time a landlord gave written consent to the

transfer of a lease by the lessee, he discharged

such lessee from further liability upon the lease.—

Levering v. Langley, 8 Minn. 107, (GIL 82.)

321. Plaintiff, a railroad corporation, conveyed

to a union depot company certain land to be u&od

for depot purposes by itself and other railroad

companies. There were reserved for the use of the

railroad company the three most northerly tracks

in the depot, with suitable platform room, with a

proviso that under certain circumstances the

numberof tracks should be reduced to two. Plain

tiff was to pay rent for such use, and conform to

the rules of the depot company in the same man

ner as other tenants. The terms of the agreement

were fully set out in the deed and lease. Held,

that, the terms of the lease and deed being clear,

evidence was inadmissible to show a parol agree

ment relative to the number and location of the

tracks and the width of the platform to be fur

nished, such agreement being in many respects

contradictory to the lease and deed.—St. Paul, M.

& M. Ry. Co. v. St. Paul U. D. Co., (Minn.) 46 N.

322. A formal deed or assignment of a patent-

right is presumed to contain the entire contruct

of the parties, and cannot be varied, contradict

ed, or added unto by proof of a contemporal] joua

parol guaranty or warranty.—Jones v. Alley, 17

Minn. 292, (Gil. 269 >

Parties.

323. In an action under Comp. St. Minn. c. 72,

§ 3, against two persons, to compel one to satis

fy a debt due the other, for which plaintiff was

surety, it appeared that money was loaned to B.

and the plaintiff, who gave his individual bond,

secured by his individual mortgage, for the

whole amount. Held that, although the bond

and mortgage did not show that plaintiff was

surety for B. for one half the debt, the facts

constituting him surety might be shown by pa

rol.—Metzner v. Baldwin, 11 Minn. 150, (Gil.

92.)

324. Defendants, after signing a contract, added

"Agents Steamer Flora." Held, that the words

added were, primafacie, descrintio perxtnwrum,

but that evidence to the contrary was admissible;

the burden of proof resting on tho party seeking

to change the primufitclr. character of the con

tract.—Pratt v. Beaup're, 13 Minn. 187, (Gil. 177.)

325. Parol evidence is admissible to prove that

the consideration for a deed proceeded from a,
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third party, and that the grantee took the title

in his own name, for the benefit of such third

C.rty.—First Nat Bank of Memphis v. Kidd, 20

inn. 231, (Oil. 213.)

326. Where a contract retaining the services of

a person as editor of a newspaper is made by one

who ts general manager of a printing company,

which, however, is nowhere mentioned in the con

tract, parol evidence is not admissible to show that

the company, and not its manager,was bound by the

contract. — Williams v. Journal Printing Co.,

(Minn.) 45 N. W. 1133.

43 Minn. 537.

327. Evidence aliunde a deed is admissible to

identify the actual grantor.—Wakefield v. Brown,

(Minn.) 37 N. W. 788.

88 Minn. 361.

328. Parol evidence is inadmissible to show

that a written contract, which by its terms is the

contract of the person signing it, was made on

behalf of another; at least, where no such words

as "agent," "trustee," etc., descriptive of the

person or indicative of the character in which

he contracts, are affixed to the name of the con

tracting party.—Rowell v. Olson, 20 N. W. 227,

82 Minn. 288.

Consideration.

329. The recital of the consideration In a deed

which acknowledges receipt is not conclusive, but

the actual consideration mav be shown by parol.

—Kumler v. Ferguson, 7 Minn. 442, (Gil. 851.)

380. The receipt of a consideration recited In a

deed cannot, for the purpose of destroying its

effect or operation, be contradicted, except to

show fraud or mistake.—McKusick v. County

Com'rs Washington County, IB Minn. 151, (Gil.

135.)

331. A consideration for a deed, different from

and not inconsistent with that expressed therein,

may be shown by parol.—Keith v. Briggs, 20 N.

W. 91. 32 Minn. 185.

332. Where the payee of a negotiable bill has

duly indorsed the same for value, and before

maturity, parol evidence is inadmissible for the

purpose of showing a contemporaneous parol

agreement with the indorsee that the indorse

ment was only for the purpose of passing the

title to the bill, and that the indorser should be

relieved from all other liability. — First Nat.

Bank of St. Paul v. National Marine Bank, 20

Minn. 63, (Gil. 49.)

333. A chattel mortgage in terms securing the

contemporary promissory note of the mortgagor

may, for the purpose of snowing that it has been

discharged, be shown by parol evidence to have

been really given as collateral security for a pre

existing debt, and as indemnity for the making of

an accommodation note with the mortgagor, and

that the principal obligation of the mortgagor,

which the mortgage was intended to secure, nas

been performed.—Harrington v. Samples, (Minn.)

80 N. W. 671*

36 Minn. 200.

DiHtlnarulntalng Schnrmeler T. Johnson, 10 Minn. ills.
<G1I. 2S0.)

334. The recital in a contract of a money consid

eration paid, does not exclude parol evidence of an

additional consideration.—Bolles v. Sachs, (Minn.)

33 N. W. 862*

87 Minn. 815.

885. Where a partner transfers his Interest in

the partnership to his copartner by a written bill

of sale which recites as the consideration a sum

in hand paid, and which contains a covenant by

the purchaser to pay the partnership debts, evi

dence is not admissible to show, as a further con

sideration, an oral promise by the purchasing part

ner to pay the individual debts of the selling

partner when sued by an individual creditor of
...i-h "artner.—Sayre v. Burdick, (Minn.) 50 N.

W. 245.

47 Minn. 867.

Explaining or contradicting receipt.

836. A receipt, being a mere acknowledgment of

Sayment, is subject to parol explanation orcontra-

iction.—Elsbarg v. Mynnan, (Minn.) 43 N. W. 572.

41 Minn. 541.

837. A mere receipt may be varied or contra

dicted by parol, but an instrument embodying a

contract, though in the form of a receipt, cannot

be so varied or contradicted.—Sencerbox v. Mc-

Grade, 6 Minn. 484, (Gil. 334;) Wykoff v. Irvine,

6 Minn. 496, (Gil. 344.)

388. A receipt Is prtma facie evidence of pay

ment only, and may bo contr.idicted by parol

testimony; but, if it contains a contract, parol

evidence cannot be received to contradict it in

respect of such contract.—Morris v. St. Paul &

C. Ry. Co., 21 Minn. 91.

339. A written receipt, except so far as it may in

clude a contract, mav be contradicted or explained

by paroL—Burke v. Ray, (Minn.) 41 N. W 240.

40 Minn. 34.

340. An indorsement on a note secured by

mortgage, "interest paid to" a certain day, is

not a contract, but a receipt; and it may be

shown by parol that the interest was not in fact

paid, but that a note was given therefor, and

that the note was intended to remain part of the

mortgage debt—Sears v. Wempner, 7 N. W. 362,

27 Minn. 851.

841. An instrument acknowledging the receipt

of a sum of money in part payment for a certain

lot described, and signed by defendant, is a re

ceipt only, and not a contract for the sale of land,

and hence subject to be explained or supplement

ed by evidence aliunde. — McKinney v. Harvie,

(Minn.) 35 N. W. 064.

88 Minn. 18.

842. A written receipt, expressing the terms of

an agreement for the sale of personal property,

so far as it expresses such contract, is the only

competent evidence thereof, and cannot be varied

or contradicted by parol, nor in such case is it

competent to prove the entire contract by parol.

—Knoblauch r. Kronschnabel, 18 Minn. 300,

(Gil. 272.)

343. An elevator ticket contained a receipt for

wheat of a specified grade, and stated that it was

received on condition that the elevator company

should have the option to deliver the grade of
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wheat called for by the receipt, or to pay Its mar

ket price instead. Held, that the condition made

in the receipt constitutes a contract, and parol ev

idence is no more admissible to vary it by showing

that the wheat received was of a lower grade than

that specified in the receipt, than if such contract

wore an instrument separate from the receipt.—

Tarbell v. Farmers' MuU EL Co., (Minn.) 47 N. W.

153.

44 Minn. 47L

Invalidating instruments—In general.

344. In an action to recover the price of goods

ordered, parol evidence that the quality of the

goods mentioned in defendant's written order was

different from that orally agreed on between the

parties, that the order was drawn by plaintiff's

agent, and that defendant signed it, ignorant of its

contents, is inadmissible, as varying the terms of

a written contract.—Day v. Raguet, 14 Minn. 278,

(Gil. 203.)

845. in an action oy tne noiaer oi a mortgage

against a grantee of the mortgaged premises, on a

clause in the deed which provided that the grantee

should assume and pay the mortgage debt, defend

ant alleged that the assumption clause was i nserted

fraudulently, was contrary to the actual agree

ment, and had escaped his notice until after the

delivery of the deed, and in support of such alle

gation offered oral testimony that the agreement

between himself and his grantor, (the mortgagor,)

before and at the time of the execution of the deed,

was that defendant would not pay any incum

brances on the land, and that his attention was not

called to the clause in the deed until a month after

its delivery, when he immediately disclaimed it.

There was no proof or offer to prove how the as

sumption clause came to be inserted, who inserted

it, how itescaped defendant's attention, why he did

not see it when he read the deed, or if he did not

read the deed, why he did not do so. Held, that

the oral evidence offered was properly excluded.—

Follansbe v. Menage, 9 N. W. 882, 28 Minn. 311.

346. In an action to set aside a certificate of re

demption executed by a sheriff, its recitals may be

Impeached by parol evidence, showing that no re

demption was in fact made, and no money paid to

the sheriff.—Cooper v. Finke, (Minn.) 35 N. W.

469.

3S Minn. 2.

Proof of fraud.

347. Where the obligation of a written contract

Is sought to be avoided by reason of fraud, parol

evidence may be received to show the fraudulent

inducements to the making of the contract.—

Kerrick v. Van Dusen, 20 N. W. 228, 32 Minn. 817.

848. . In an action to set aside a deed on the

ground that it was obtained by fraud, parol evi

dence of the fraud is admissible to impeach the

deed.—Cooper v. Finke, (Minn.) 35 N. W. 469.

38 Minn. 2.

849. Fraud which, if proved, will affect the va

lidity of a written instrument, mav be shown by

parol.—Lewis v. Willoughby, (Minn.) 45 N. W.439.

48 Minn. 307.

850. On an issue as to whether fraudulent rep

resentations were made by the vendor in respect

of the quality of lands sold and conveyed by

him, parol evidence of representations made by

him amounting to a warranty of the quality of

the land mav be received.—MeMurphy v. Walk

er, 20 Minn. 382, (Gil. 334.)

IX. Evidence at Former Trial.

Absence of witness.

351. The fact that a witness has departed from

the state during the trial, and without the knowl

edge of the party desiring his testimony, is not,

without showing that by due and proper diligence

bis attendance in person could not have been pro

cured, sufficient to authorize secondary evidence

of his testimony on a former trial.—Wilder v. City

of St. Paul, 12 Minn. 192, (Gil. 116.)

852. Where a party has taken the deposition of

a witness in a cause, he cannot prove tho wit

ness' testimony given on a former trial thereof,

on the ground of his present absence from the

state.—Stein v. Swensen, 49 N. W. 55, 48 Minn. 360.

Death of witness.

853. A witness in a former trial having died,

his testimony, as previously given, maybe proved

in a subsequent trial of the same action, by a case

settled, allowed, and certified as prescribed by

statute of Minnesota as containing all the evi

dence produced at such former trial.—Slinger-

land v. Slingerland, 4S N. W. 605, 46 Minn. 100.

Failure of memory of witness.

354. The testimony of a witness on a former

trial cannot be introduced on the second trial, on

the ground of his failure to recollect, particular

facts, unless such failure amounts to mental imbe

cility.—Stein v. Swensen, 49 N. W. 55, +6 Minn. 860.

X. COMPETENCY, RELEVANCY, AND MATERIALITY.

Competency.

355. General reputation of insolvency In the

community where a man resides is competent as

evidence to prove the fact of insolvency.—Ninin-

ger v. Knox, 8 Minn. 140, (Gil. 110.)

855a. The good reputation of a person for chasti

ty may be established by testimony of competent

witnesses that they have never heard anything

against bis character in that respect.—Bingham v.

Bernard, 80 N. W. 404, 86 Minn. 114.

856. In an action for work done, where there is

no written contract for the work, and there is a

dispute as to the price agreed to be paid for it, any

evidence tending to show that the testimony of

one party is more reasonable than that of the other

is competent—Schwerin v. De Graff, 21 Minn. 354.

357. In an action for personal injury from a

broken plank in a sidewalk, a witness testified

as to the time during which a broken plank there

in described by her had been in that condition,

the locality described being very closely identified

by her testimony and by other circumstances with

the locality where the accident occurred* Held,

that her testimony was admissible, although sne

did not see the accident.—Waldron v. City of St.

Paul, 22 N. W. 4, 33 Minn. 87.

358. In an action for the value of work done

under a contract, on an issue as to the quantity

of earth removed by plaintiff, he testified to tbe

number of loads removed, and the average con
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teats of each load. Held, that objections thereto '

went only to the weight, not to the competency, of

such testimony.—Tautholl v. Ness, 29 N. W. 49,

35 Minn. 370.

359. Where the issue was as to whether a cer

tain transaction amounted to a satisfaction of a

judgment against plaintiff, a letter written by de

fendant, subsequent to such transaction, purport

ing to be a reply to a letter from plaintiff request

ing a certificate of satisfaction, was held to be

inadmissible, plaintiff not having introduced any

pirt of the correspondence.—Houde v. Tolmau,

(Minn.) 44 N. W. 879.
42 Minn. 522.

Belevancy and materiality — Matters

collateral to issues.

RtiO. Except upon cross-examination, proof of

collateral facts is not admissible.—Ames v. First

Div. St. P. & P. R. Co. 12 Minn. 412, (Gil. 295.)

861. Where the testimony as to the actual con

sideration paid for land is conflicting, evidence of

its actual value at the time is competent.—Kumler

v. Ferguson, 7 Minn. 442, (Gil. 351.)

362. What a party may have been offered for

property by a good and responsible person is no

evidence of the value of such property.—Finley v.

Quirk, 9 Minn. 194, (Gil. 179.)

363. In an action for the valuo of wheat it is

competent to show where the usual and proper

market was for the wheat in suit.—Porter v.

Chandler, 7 N. W. 142, 27 Minn. 801.

8C4. Defendant agreed to deliver to plaintiff a

certain quantity of grain at Ottawa, delivery to

be in sacks furnished by plaintiff. Evidence was

offered showing the amount of wheat received at

Minneapolis, preparatory to shipment to Ottawa,

that all of plaintiff's sacks wero received full,

and there was no evidence that any wheat was

received, except in plaintiff's sacks. Held com

petent, as tending to show the amount delivered

at Ottawa.—Brackett v. Edgerton, 14 Minn. 174,

(Gil. 134.)

865. Testimony going to show that a grain

warehouse had superior facilities for receiving

and shipping grain is competent on the question

of its value.—Kippe v. Chicago, D. & M. R. Co.,

23 .Minn. 18.

866. 1° an action for conversion of money oi

plaintiffs by defendant, who was their book-keeper

and cashier, evidence that defendant, prior to his

connection with plaintiffs, had been guilty of

fraudulent practices, is irrelevant; so, also, is

evidence that, during the time of the alleged

embezzlement, defendant was living in an extrava

gant manner; it not appearing that he did not

have individual means. —Farnham v. Thompson.

18 N. W. 833 32 Minn. 82.

367. In an action for the embezzlement of a

large sum of money, the property of a partner

ship, by defendant, who was the book-keeper and

cashier of the firm, evidence of the straightened

financial condition of the firm is irrelevant, hav

ing no tendency to prove that he did not convert

the money which came into his hands.—Farnham

v. Thompson, 18 N. W. 833, 82 Minn. 22.

368. One of two parties who had been carrying'

on an hotel business sold out to the other; and, in

an action to recover a portion of the purchase price,

defendant set up that, during the copartnership,
Elaintiff was collector and book-keeper, and aloner

ad personal knowledge of the accounts and affair*

of the fii-m, and falsely aud fraudulently repre

sented that he accounted for and paid over all

money received, etc. Held, that testimony that-

for the six months following the dissolution the

expenses of the hotel were greater, and the num

ber of guests and boarders less, than during the

period prior to dissolution, and that defendant

made a large sum, more than the profits of copart

nership, over and above expenses, was, to show

dishonesty of plaintiff, too uncertain and specula

tive.—Thayer v. Barney, 12 Minn. 502, (Gil. 40b\>

809. The question being whether the general

business of a corporation was prosperous it is not

error to exclude proof that a profit was derived

from a certain part of its business Redding v,

Godwin, 46 N. W. 563, 44 Minn. 355.

870. The fact that the records of conveyances do-

not show that a party ever had title to land is

competent evidence that he never owned it.—Gas

ton v. Merriam, 22 N. W. 614, 33 Minn. 271.

370a. The value of the equitable interest of a pur

chaser of land under a contract may be shown by

proof of the value of the land in connection with the

contract.—Rhodes v. Pray, 32 N.W. 86, 36 Minn. 392.

871. Wherethere is a controversy as to the effect

of certain street improvements upon the flow

of surface water, as affecting certain premises,

it is proper to show the topography of the coun

try, immediately surrounding and including the

land in question, prior to the improvement.—

Alden v. City of Minneapolis, 24 Minn. 254.

872. In an action against a railroad company for

injuries to plaintiff's property by excavations on

adjoining property, it is proper to exclude the con

tract offered in evidence by the defendant, under

which the excavation was made, which was a gen

eral contract for excavating for defendant under

the direction of its engineer in charge, as such a

contract does not tend to relieve defendant of re

sponsibility. — Kopp T. Northern Pao. R. Co.r

43 N. W. 73, 41 Minn. 310.

Similar facts and transactions.

873. In an action for damages in overflowing cer

tain meadows, it appeared that certain change*

were taking place there. Held, that evidence of

similar changes in other meadows would not dis

prove the fact that the changes were caused by

the overflow of the dam, and was inadmissible.—

Dorman v. Ames, 12 Minn. 451, (Gil. 347.)

874. CTpon an issue as to an agreement to pay

a certain price per thousand for sawing logs,

the fact that the parties agreed upon the same

price to be paid for other lof;s, sawed during the

samo time, is not admissible in evidence.—

Plummer v. Mold, 22 Minn. 15.

875. An action for the price of goods delivered?

bv plaintiff to a third party was brought on an

alleged promise by defendant to pay for xhem.

Held, that plaintiff might prove that, on a prior

purchase by defendant from such third party, de-

i fendant agreed to pay, as part of the price, for
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supplies furnished to such third party; but that

it was not competent for defendant to prove that,

after the sale by plaintiff, defendant's debt to

such third party was fullv paid. —Winslow v.

Dakota Lumber Co., 20 N. W. 145, 32 Minn. 237.

376. At the trial of an action on a policy of in

surance, defendant, alleging that the policy had

been altered after its execution by the insertion

of several commas, so as to change its meaning,

offered in evidence a former policy issued by de

fendant to plaintiff on the same class of property

and against the same class of risks, for the pur

pose of showing that it did not contain such

commas. Held, that it was not admissible.—Bo-

right v. Springfield F. & M. Ins. Co., 25 N. W.

790, 34 Minn. 352.

377. The testimony of dealers in coal, as to the

price at which they sold it at a given time in open

market, is competent evidence of the market price

at that time.—Northwestern Fuel Co. v. Mahler,

(Minn.) 80 N. W. 756.

36 Minn. 166.

878. Upon an issue as to whether a horse was

balky at the time of sale, evidence that it proved

balky upon a trial made three or four days subse

quent to that time is competent.—Finley v. Quirk,

« Minn. 194, (Gil. 179.)

379. in an action against a carrier for the death

or plaintiff's horse by reason of exposure in an in

sufficient stable while in defendant's care, evidence

of the character of stables ordinarily used in that

neighborhood to house horses is admissible on the

question of the sufficiency of the one in contro

versy.—Armstrong v. Chicago, M. & St. P. Ry. Co.,

(Minn.) 47 N. W. 459.

45 Minn. 85.

880. In an action for damages resulting from the

negligence of defendant in obstructing a highway

crossing with snow thrown from the railroad track,

causing the death of plaintiff's intestate, held,

that evidence of the difficulties experienced by

other travelers in attempting to pass the crossing

prior to the accident, and while the highway was

in substantially the same condition, was admissi

ble.—Phelps v. Winona & St. P. Ry. Co., (Minn.)

35 N. W. 273.

87 Minn. 485.

381. In an action to recover the value of a bad

bill claimed to have been received from defend

ant, testimony that he bad passed other bad bills,

and been "taken up" lor it, is not competent.—

Payson v. Everett, 12 Minn. 216, (Gil. 137. )

882. Where a particular act of fraud Is alleged

on the part of defendant, proof of another act of

fraud by him is proper, if it is shown that they

are parts of one scheme, and for a common fraud

ulent purpose.—Berkey v. Judd, 22 Minn. 287.

Relevancy and materiality—Knowledge,

intent, conduct, etc., of parties.

383. Whenever the motive, belief, or intention

of any person is a material fact to be proved,

direct testimony of such person, whether a party

to the action or not, as to what such motive, be

iief, or intention was, is competent.—Berkey v.

Judd, 22 Minn. 287; Garrett v. Mannhelmer, 24

Minn. 193.

Tho onse of IWkey v. Judd. 22 Minn. 2^7. overrules
./< M in Hiltb iway T. Hrowu. IS Minn. 414. (Ull. 873.)

884. Whether, in giving a certain promissory

note, certain matters were taken into considera

tion, cannot be proved or disproved by testi

mony of the secret intention or understanding of

the party.—Merriam v. Pine City Lumber Co., 23

Minn. 814.

385. In an action against a husband for tres

passes committed by a wife, conduct of the

plaintiff towards the husband, of a character to

incite him to breaches of peace and law, cannot

be received to show provocation on her part to

commit such trespasses, unless it is shown that

such acts and conduct of the plaintiff came to

her knowledge.—Lobdell v. Geib, 18 Minn. 106,

(Gil. 86.)

386. On a proceeding against an administratrix

for a final settlement of her account", she con

tended that she ought not to be charged with cer

tain hotel property, alleging that as to such prop

erty a partnership existed between decedent and

one G. , and that G. had taken possession of such

Eroperty as surviving partner. G. testified that

e had openly avowed his claim as surviving

Sartner in the business of the hotel soon after the

eath of decedent. Held, that the question pro

pounded to one V., who was a boarder at tho

hotel, as to when he first heard of G. 's claim that

he was interested in the hotel, was properly ex

cluded, as immaterial.—Marvin v. Dutcher, 4 N.

W. 685, 26 Minn. 891.

887. In an action to recover possession of a

"Rowell seeder, " it appeared that plaintiff had

sold the seeder in question to one J., taking

from J. a note for the purchase price, which con

tained a stipulation that title should not pass to

J. until the note was paid in full. Defendant

purchased the seodcr from J., who had never paid

the note to plaintiff. Plaintiff offered to show,

for the purpose of charging defendant with uo-

tice of the stipulation in the note, that he had

the exclusive right to sell the "Rowell seeder"

in the county where the transaction occurred,

which fact was known to defendant, and that

plaintiff's name was on the seeder in question.

Held, that such evidence was properly excluded

as immaterial.—Feuno v. Chapin, SN. W. 762, 27

Minn. 519.

888. In an action against a railway company for

personal injuries received by plaintiff while in

its employ, it appeared that he remained in de

fendant's service more than a year after the al

leged injuries, without disclosing the facts or

making complaint to defendant. Held, that his

testimony, showing, as the reason for such con

duct, that he was afraid of losing his position,

was admissible to rebut the inference suggested

by his conduct.—Macy v. St, Paul & D. Ry. Co.,

28 N. W. 249, 35 Minn 200.

389. In an action to recover a deposit, plaintiff

testified that she gave her husband $5,000 of her

own money, to be deposited by him for her in de

fendant's bank, which had never been repaid or

returned to her. The evidence tended to show
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that after her husband's death plaintiff did not

suppose that there was any money on deposit with

the bank to her credit, or subject to her order.

Held, that evidence that she made no claim for the

money against her husband's estate, although

merely circumstantial and subject to explanation,

was competent.—Branch v. Dawson, 30 N. W. 645,

86 Minn. 193.

390. Where two transactions of the defendant are

not separate and Independent frauds, but parts of

one fraudulent scheme, both committed in pursu

ance of a common purpose, evidence of the other

transaction is admissible for the purpose of prov

ing the motive or intention which actuated the de

fendant in the one under investigation.—Moline

Milburu Co. v. Franklin, 33 N. W. 323, 37 Minn.

137.

Evidence made competent by that of

adverse party.

391. After a book has been used by a party in

the examination of a witness, and the witness

has testified from it, the opposite party is enti

tled to put it in evidence.—Davidson v. St. Paul,

M. & M. Ry. Co., 24 N. W. 324, 34 Minn. 51.

392. In an action to reform an insurance pol

icy, the policy, if offered in evidence by plaintiff,

must, be offered as a whole.—Guernsey v. Ameri

can Ins Co, 17 Minn. 104, (Gil. 83.)

393. Where a plaintiff, upon cross-examination

by defendant, testifies as to statements favorable

to plaintiff, but which would not have been com

petent as evidence in chief, his testimony should

stand, but plaintiff cannot, upon re-examination,

go into other statements, favorable to him, but

inadmissible as evidence In chief, simply because

they were parts of the same conversation.—Hath

away v. Brown, 18 Minn. 414. (Gil. 373.)

894. The question being of good faith In the sale

of a stock of goods by M. to plaintiff, a witness

testified that a year prior to the sale he dissolved

partnership with M., and that shortly before the

dissolution he told the plaintiff that M. was heav

ily in debt, and witness feared be owed more than

he could pay. Held, that evidence that M. bad

stated to plaintiff that after such dissolution and

division of the assets that he, M., had notes and

accounts enough to pay his debts, was incompe

tent, either as part of the same transaction or in

rebuttal.—Hathaway v. Brown, 18 Minn. 414,

(Gil. 373.)

XI. Weight and Conclusiveness.

Testimony not contradicted.

395. A Jury Is not obliged to receive positively,

and follow blindly, testimony presented to it,

though thero be no counter-evidence; but they

are to examine and scrutinize the evidence care

fully, and to follow it only so far as It seems

reasonable and true.—Schwartz v. Germanla Life

Ins. Co. , 21 Minn. 215.

896. Although there is no direct evidence con

tradicting the testimony of a witness, yet a jury

is not bound to accept it as true if it contains

improbabilities and contradictions, which alone,

or in connection with other circumstances in evi

dence, furnish reasonable grounds for conclud

ing that It is false.—Hawkins v. Sauby, (Minn.>

50 N. W. 1015.

Preponderance—In civil cases generally.

897. A charge that a fact in issue must be proved

to the satisfaction of the jwry by a preponderance

of the evidence, means only that the burden of

proof must be sustained by evidence which th»

jury deem to be preponderant.—Lindsley v. Chi

cago. M. & St. P. R. Co. (Minn.) 33 N. W. 7.
8d Minn. 539.

In cases involving accusation of

crime.

398. An issue In a civil case, although involv

ing an accusation of crime, should be deter

mined in accordance with the preponderance of

proof. Proof beyond a reasonable doubt, as in

criminal cases, is not required.—Thoreson v.

Northwestern Nat Ins. Co., 12 N. W. 154, 29

Minn. 107.

Sufficiency.

899. Plaintiff delivered a pair of horses ana"

a harness to defendant, who agreed to return the

same, or their "equivalent in other stock or

cash, "in case he failed to do a certain thing

agreed on. In an action for the value of the

horses and harness, brought after defendant's

failure to perform his contract, plaintiff intro

duced, without objection, evidence of the value

of the horses, etc., at the time of their delivery

to defendant. There was no other evidence of

value. Held, sufficient to sustain a finding that

the value was the same at the time when plaintiff

was entitled to a return of the property as when

it was delivered to defendant—Bennett v. Knessr

6 N. W. 401, 27 Minn. 49.

400. On the question whothor C. was the legiti

mate son of J., two witnesses testified that J.

told them that C. was his son by his first wife,

and others testified that J. and his second wife

for many years recognized and treated C. as his

son, while a sister of J. and others testified that

they had known J. since childhood, and were

well acquainted with his family relations, and

denied that C. was his sou, legitimate or illegiti

mate. Held, that the testimony of the latter did

not so far overcome the testimony and the pre

sumption in support of legitimacy as to authorize

a trial Judge to direct the jury to find that V.

was not the legitimate son of J. —Fox, v. Burke,

17 N. W. 861, 31 Minn. 819.

401. Where, In an action for libel In charging-

embezzlement, plaintiff testified that he had

dropped items of cash credits from his ledger ac

count, amounting to $17,000, to make his books bal

ance, at the request of one of the partners of the

firm employing him, said partner having taken

and usod said money for firm purposes, as ho in

formed him, and that he, plaintiff, had kept a petty

cash-book with the items correctly charged, and

that he had never informed the other partner of

this method of balancing, held, that the testimony

was so inherently improbable as to justify the

court in directing a verdict for defendants. Mitch

ell, J., dissenting.—Thompson v. Pioneer Press

Co., (Minn.) 83 N. W. 856.

87 Minn. 285.
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Examination.

Of garnishee, see Garnishment, 38-41.

party, see Discovery.

witness, see Witness, 83-66.

Physical examination, see Trial, 1, 3.

Excavation.

■Contracts, see Contracts, 87-89.

Exceptions.

Bill of, see Case and Bill of Exception*.

In deed, see Deed, 89-91.
On appeal, see Appeal and Error, 2S6-298.

To instructions to jury, see Trial, 115-119.

order of reference, see Reference, &

Excessive Damages.

See Damages, 80-94.

EXCHANGE OF PROPERTY.

Warranty, see Sale, 98-101, 185.

Absolute or conditional.

1. In an action for the recovery of a horse ex

changed for defendant's horse, which died from

disease, there was no element of fraud involved,

but the issue was whether the exchange was abso

lute, or on the express condition that the horse of

defendant was sound and healthy. The answer

Admitted the allegation of the complaint that the

horse was sick, but alleged that the exchange was

immediate and complete. Held error to admit

evidence, on plaintiff's behalf, showing that de

fendant knew his horse was sick; such evidence

being unnecessary for anv other purpose.—Rollins

Wibye, (Minn.) 41 N. W. 545.
40 Minn. 149.

3. The fact that the horse was diseased, unless

known to both parties, could not affect the deter

mination of the issue as to whether the agreement

■of exchange was absolute or conditional.—Rollins

v. Wibye, 41 N. W 545, 40 Minn. 149.

Breach of contract—Refusal to convey.

3. Upon an agreement for an exchange of lands,

the defendant having accepted and retained a con

veyance of plaintiff's land, (with covenant against

incumbrances,) and having paid certain taxes

thereon, cannot refuse to convey to plaintiff, merely

upon the ground that he has not been reimbursed

for such taxes.—Greenwood v. Hoyt, (Minn.) 43

N. W. 8.
41 Minn. 381.

4. Noithor does the existence of Incumbrances

upon the plaintiff's land, undischarged, justify the

defendant's refusal to convey.—Greenwood v. Hoyt,

(Minu.) 43 N. W. 8.

41 Minn. 381.

5. Upon such refusal plaintiff can recover the

value of the land defendant should have conveyed.

—Greenwood v. Hoyt, (Minn.) 43 N. W. 8.

41 Minn. 381.

6. Notwithstanding the insufficiency of the

plaintiff's demand for a conveyance, he may recov

er damages for the defendant's failure to convey,

it being apparent that defendant based his refusal

upon grounds which would have made a demand

useless.—Greenwood v. Hoyt, (Minn.) 43 N. W. 8.

41 Minn. 381.

7. The defendant having failed to perforin

his part of a contract for the exchange of lands,

the measure of damages or compensation to plain

tiff is the value of the lands defendant ought to

have conveyed to him.—Mealey v. Finnegan,

(Minn.) 49 N. W. 207.

46 Minn. 507.

8. Plaintiff, the owner of personalty in the pos

session of a third person, conveyed it to defend

ant by bill of sale, in consideration whereof

defendant agreed to convey to plaintiff, by war

ranty deed, certain tracts of land. Held, that the

transaction was an exchange, and that, upon de

fendant's refusal to convey certain of the tracts,

plaintiff could not retain the others, and recover

on a complaint for a certain sum of money alleged

to have been paid defendant for the tracts uncon-

veyed, but might, urder proper allegations, re

cover the actual value of the personalty, or the

value of the land held by defendant.—Reynolds v.

Franklin. (Minn.) 43 N. W. 58.

41 Minn. 279.

9. The bill of sale having contained a warranty

of title, especially as to a chattel mortgage, but ex

pressly providing that it was made " without a war

ranty, express or implied, as to value, quality, or

condition, " it was no excuse for defendant's re

fusal to convey that, in order to obtain actual pos

session of the property, he was obliged to execute

a bond for it to the chattel mortgagee. Having

accepted plaintiff's warranty he must rely on it.—

Reynolds v. Franklin. (Minn.) 43 N. W. 53.

41 Mian. 279.

EXECUTION.

L Issuance and Validity, 1-17.

II. Property Subject to Levi, 18-33.

III. Levy and Lien, 84-51.

IV. Claims or Third Persons, 52-63.

V. Sale, 64-104.

VI. Return op Writ, 105-115.

VII. Redemption op Real Property, 116-13L

VIII. Sheriff's Deed, 132-185.

IX. Satisfaction and Discharge, 136-142.

X. Supplementary Proceedings, 143-159.

See, also, Attachment: Garnishment.

Appeal from orders affecting, see Appeal and

Error, 127-129, 132, 133.

Claims to property levied on, see Constitutional

Law, 118.
Dissolution of levy by insolvency proceedings, see

Insolvency, 44.

Effect of levy to discharge sureties on appeal

bonds, see Appeal and Error, 763-766.

Enforcement of order in supplementary proceed

ings by imprisonment, see Constitutional Law,

159.

Exempt property, see Exemptions; Homestead.

Failure to execute, see Sheriffs and Constables,

5-8.
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Liability of officer for wrongful levy, see Sheriffs

and CnruiUibles, 17-46.
Necessary to sustain creditors' suit, see Creditors'

Suit, 2, 8.
Of capital sentence, see Criminal Law, 138.

Powers of officer, see Sheriffs and Constables, 2.

L Issuance and Validity.

Jurisdiction—Order for issuance.

1. Ad execution regular on its face, issued

by a court having jurisdiction of the subject-

matter, and showing no want of jurisdiction of

the person, will fully protect the officer selling

personal property thereunder, whether the court

had jurisdiction in fact or not.—Orr v. Box, 22

Minn. 485.

2. The district court, under the practice in

1359, in making an order for the issuance of an

execution, must have passed upon all questions

necessary to be disposed of in granting the order,

including its own jurisdiction, the authority of

the party to make the motion, and whether the

judgment was paid; and such execution must

be taken as having been duly and regularly is

sued.—Knox v. Randall, 24 Minn. 479.

Time of issuance.

8. Under Laws Minn. 1862, c. 27, providing

that when no execution has been issued within

five years from the entry of the judgment the

"lien of the judgment shall be determined, and

the propertyof thedebtordiscbarged therefrom,"

only that property of the debtor is discharged

upon which the judgment was a lien; and, as a

judgment was not a lien on personal property

until a levy of execution, the statute dia not re

peal Comp. St. Minn. c. 61, <S 85, authorizing the

court to order execution to issue after the lapse

of five years from the entry of the judgment,

where no prior execution has issued.—Entrop v.

Williams, 11 Minn. 881, (Gil. 276.)

4. Execution issued July 6, 1872, upon a judg

ment dated September 21, 1859, is void upon its

face, under (Jen. St. Minn. 1366, c. 66, § 262,

limiting the time within which executions can

be levied to 10 years; and a sale of real estate

under such execution would create no cloud upon

the title of the land sold.—Hanson v. Johnson,

20 Minn. 194, (Gil. 172.)

5. An injunction will not issue to restrain an

execution sale upon an execution void upon its

face.—Hanson v. Johnson, 20 Minn. 194, (Gil

172.)
Distinguishing Davidson t. 0 anion. 16 Minn. 2.'I0. (QU.

*>•-•;) Lamprey t. Davidson. Hi Minn. 4S0 ((ill. 486.)

6. Gen. St. Minn. c. 68, § 202, which provides

that the party in whoso favor judgment is given

may at any time within 10 years after entry

thereof proceed to enforce the same, does not

require that levy and sale thereunder must be

made within 10 years; the mero issuance of exe

cution satisfies the statute.—Davidson v. Gaston,

10 Minn. 230, (Gil. 202;) Lamprey v. Davidson, 16

Minn. 430, (Gil. 435;) Davidson v. Barnes, 17 Minn.

69, (Gil. 47.)

7. In calculating the 10 years within which

an execution may issue upon a Judgment for its

enforcement, the day of the entry of such judg

ment is to be excluded.—Davidson v. Gaston, 16

Minn. 230, (Gil. 202.)

Distinguished In Spencer v. Bans. 47 N. W. "94,45 Minn.

8. Gen. St. e. 131, J 7, which took effect In

1866, provided that "when a limitation * * *

in any of the acts repealed * * * has begun

to run, and the same or a similar limitation is

firescribed in the General Statutes, the time of

Imitation shall continue to run, * * * as if

the whole period had begun and ended under the

operation of the General Statutes. " Section 254

fixes the limitation to the lien of a Judgment at

10 years from the docketing, and the right to is

sue execution at 10 years from the entry of judg

ment. Held, that the effect of these provisions

was to preserve the lien of a Judgment docketed

in 1862, and extend the right to issue execution

for a period of 10 vears from tne original docket

ing in 1362.—Erickson v. Johnson, 22 Minn. 880.

Distinguished In Spencer v. Hang, 47 N.W.791,45 Minn,

ttt

9. The time during which a judgment creditor

was, on the motion of the judgment debtor, en
joined by the court from enforcing his judgment

by execution, is to be excluded from the computa

tion of the five years after entry of judgment al

lowed for enforcing the same by Rev. St. Minn.

1851, c. 71, § 80, as amended by Gen. Laws 1362, O.

27.—Wakefield v. Brown. (Minn.) 37 N. W. 788.

88 Minn. 861.

After death of judgment debtor.

10. The death of a judgment debtor does not

operate to extend the flve-year3 limitation con

tained in Laws 1862, o. 27, within which an exe

cution must be issued in order to preserve the

lien of a judgment—Erickson v. Johnson. 22

Minn. 880.

11. A judgment debtor having died after the judg

ment had been docketed and become a lien on real

estate, the creditor may sell such real estate on

execution after the lapse of one year as provided

by Gon. St. Minn. 1878, c. 66, $ 298, and after the

time set for payment of debts under chapter 58, Jt

15, though he had presented his judgment for pay

ment in the administration in the probate court.—

Fowler v. Mickley, (Minn.) 38 N. W. 634.

89 Minn. 23.

Form of writ.

12. An execution not styled "The State of

Minnesota, "as prescribed by the state constitu

tion, is not void ; for such omission is at most an

error in form, that may be amended, and can

only be taken advantage of by the defendant in

the manner, and at the time, prescribed by law.

—Thompson v. Biokford, 19 Minn. 17, (Gil. 1.)

Date.

18. Gen. St. Minn. 1866, c. 64, J 13, requires

an execution to be "dated on the day on which it

is issued. " Held, that such day is the day on

which it is taken out of tho clerk's office.—Mol-

lison v. Eaton, 16 Minn. 426, (Gil. 383.)

Alias writ.

14. The district court has power to vacate an

execution under which an invalid sale of real es
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tate is made, and the proceedings theroon, and or

der the issuance of an alias, even though the

original execution has been returned satisfied.—

Hutchins v. County Com'rs Carver County, 16

Minn. IS, (Oil. 1.)

15. The provision of Gen. St Minn. 1878, c.

66, § 296, for the renewal of an execution, has

not taken away the right to an altos execution.

—Walter v. Greenwood, 13 N. W. 146, 29 Minn.

87.

Effect of irregularity or error.

16. An execution issued to a county, before the

judgment is docketed therein, is irregular, but, to

be available, such irregularity must positively ap

pear.—Dodge v. Chandler, 9 Minn. 97, (Gil. 87.)

17. Under Gen. St. MiDn. 1866, o. 66, § 268, pro

viding that an execution against property "may

be issued to the sheriff of any county where the

judgment is docketed, " the fact that an execu

tion is taken from the clerk's office before the

judgment is docketed in the county to which

such execution runs is not fatal to its validity,

where it is not delivered to the sheriff until after

the judgment is docketed and levy is made on

personalty only. — MollUon Eaton, 16 Minn.

426, (Gil. 888.)

II. Property Subject to Levy.

Interest of vendor or vendee in land.

18. An execution issued by a justice of the

peace, which had remained in tbe hands of the

officer without being acted on until long after the

time for executing and returning it had expired,

was newly dated and reissued by the justice, and

the officer thereupon proceeded to levy on per

sonal property of the Judgment debtor. Held,

that the validity of a sale regularly made there

on, on due notice, was not affected by the ir

regularity in the issue of the execution.—Millis

v. Lombard, 20 N. W. 187, 82 Minn. 259.

19. The misrecital in an execution of the date

of the Judgment on which it is issued is an imma

terial variance, where the judgment is otherwise

sufficiently identified.—Millis v. Lombard, 20 N.

W. 187, 32 Minn. 259.

20. One who has given a bond for the convey

ance of land continues to be the legal owner of

the land until the purchase money is paid in full,

and the land may be sold under execution against

him, subject to the equitable rights of the vendee.

Following Railway Co. v. Wilson, 25 Minn. 382.—

Wells v. Baldwin, 10 N. W. 427, 28 Minn. 408.

21. Under Gen. St. Minn. 1878, c. 66, § 800, pro

viding that all real property belonging to a debtor

may be levied on and sold under execution, and

chapter 4, 8 1, subd. 8, declaring that real estate

shall include all rights and interests in land, the

interest of a vendee under a subsisting contract

for the sale of land, under which he has entered

and made improvements and paid part of the pur

chase money, is subject to levy and sale upon ex

ecution.—Reynolds v. Fleming, (Minn.) 45 N. W.

1099.

43 Minn. 513.

Dlstlngniahing: Smith t. Lytle.O N. W. 825, 27 Minn. 184.

22. Where land has been conveyed in trust to

pay certain charges upon it, and certain specified

debts of the grantor, the residuary interest or es

tate of the grantor is subject to the lien of an at

tachment or judgment, and to sale on execution;

for equitable, as well as legal, estates in land are

subject to sale on execution in Minnesota.—Atwa»

ter v. Manchester Sav. Back, (Minn.) 43 N. W.187;

Reed v. Same, Id.

45 Minn. 841.

Growing crops.

23. Under Gen. St Minn. 1878, o. 66, 5 815,

which provides that "a levy may be made on

grain or grass, while growing, and upon any

other unharvested crops; but no sale thereof

shall be made under such levy until the same is

ripe or fit to be harvested, "—a growing crop may

be levied on at any time after the seed is plant

ed—Gillett v. Truax, 8 N. W. 767, 27 Minn. 528.

Interest in goods consigned for sale.

24. An agent to whom goods are consigned for

sale on commission, under an agreement that he

is to pay all expenses of carryingon the business,

tux ount and pay for all the goods when sold at

an agreed invoice price, retaining as his compen

sation the difference between that sum and what

they were sold for, the consignors reserving the

right of absolute control at all times over the

goods, has no leviable interest in such goods.—

Benz v. Geissell, 24 Minn. 169.

Interest in profits.

25. One who is to have simply an interest in

the profits of certain sheep has no leviable inter

est in the sheep themselves.—Hankey v. Becht,

25 Minn. 212.

26. Where cattle, in whose profits a third per

son has an interest, though he has none in the cat

tle themselves, are sold, and the whole of the

proceeds, with his consent, are invested in sheep,

in whose profits also he is to have an interest, he

has moreover an interest in the sheep themselves,

to the extent of his share of tbe profits of the

cattle, which is subject to execution.—Hankey v.

Becht, 25 Minn. 212.

27. In a bailment for tbe benefit of both parties,

the personal property remaining in the bailor, the

bailee has no interest in the property subject to

execution.—Williams v. McGrade, 18 Minn. 174,

(Gil. 165.)

Judgment for recovery of money.

28. Under Gen. St. Minn. 1878, c. 66, § 300, spec

ifying, as subject to execution, "bills, notes, book-

accounts, debts, credits, and all other evidences of

indebtedness, " a judgment for the recovery of mon

ey is subject to levy under execution.—Henry v.

Traynor, (Minn.) 44 N. W. 11.

42 Minn. 234.

Claim for unliquidated damages.

29. A claim for damages by a mortgagor

chattels against a mortgagee thereof, for biv

faith in the foreclosure of the mortgage, is not\

debt that is subject to levy and sale on execution.

—fcjtromberg v. Lindberg, 25 Minn. 513.
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Money in custodia legis.

50. Money paid to a sheriff for the redemption

of lands sold on execution is in the custody of

the law, and cannot be levied upon, though the

person entitled to receive the same refuse it

when tendered by the sheriff.—Davis v. Sey

mour, 16 Minn. 210, (Gil. 184.)

Lost mortgage of realty.

51. A lost mortgage of real estate, unaccom

panied by any note, bond, or other evidence of in

debtedness, and not recorded, cannot be the sub

ject of levy and sale on execution.—Gale v. Bat-

tin, 16Miun. 148, (Gil. 133.)

Promissory notes.

82. Promissory notes, under the statutes of

Minnesota, are personal property, subject, the

same as other property, to levy on execution and

attachment, wherever they can be reached. —

Mower v. Sticknev, 5 Minn. 3H7, (Gil. 821;) Same

v. Same, 5 Minn. 407, (Gil. 830.)

Fledged notes.

33. The interest of a pledgor in a pledged

promissory note is subject to levy and sale on

execution, if the plediree consent to surrender

possession to the sheriff, and the maker cannot

object that the pledgee need not have parted

with such possession.—Mower v. Btickney, 5

Minn. 897, (Gil. 821.)

TTT. Lett and Libs.

Levy on chattels, generally.

34. Where an officer levies upon the interest

of one part owner of a chattel, he must take the

whole chattel into his custody.—Caldwell v.

Auger, 4 Minn. 217, (Gil. 150.)

85. On December 3d an officer went to the

house of the debtor with an execution, and, see

ing a lot of wheat, put a handful in his pocket,

fastened the granary the same as before, went to

the house, informed the debtor that he levied on

the wheat, and then returned to town, indorsing

his levy on his execution. The afternoon of De

cember 5th he returned, and took the wheat

away, selling the same on his execution. Held,

as against one taking a mortgage bona fide in

the interval, not to be a valid levy, under Gen.

St. 1866, c. 66, § 271, which provides that "per

sonal property capable of manual delivery shall

be levied upon by the officer taking it into his

custody. "—Wilson v. Powers, 21 Minn. 193.

86. In the case of a levy of an execution upon

personal property capable of a manual delivery,

the taking into custody required by Hen. St.

lSf!6, c. 66, !> 272, requires that the officer should

keep, as well as take, such custody of the prop
erty as will enable him to retain and assert his

power and control over it, so that it cannot be

withdrawn or taken by another without his knowl

edge.—Wilson v. Powers, 21 Minn. 198.

Levy on book accounts.

87. Gen. St. Minn. c. 06, § 271, provides that

"personal property capable of manual delivery

shall be levied upon by the officer taking it into

his custody. " Sections 272, 273, provide for

V.lM.DTO.—23

levies on property which, because of its bulk or

other cause, cannot be immediately removed.

Section 274 provides that "other personal property

shall be levied on by leaving a certified copy of

the execution, and a notice specifying the prop

erty levied on, with tho person holding the same,

or, if a debt, with the debtor. " Held, that book-

accounts can be levied on only in the manner pre

scribed for debts due the execution debtor, and

not by taking the books of accouut into custody.

—Swart v. Thomas, 1 N. W. S30, 26 Minn. HI;

Same v. Morgan, Id.

88. A sheriff's return upon an execution of a

levy "upon the books" of the judgment debtor

does not show a levy upon, nor warrant a sale

of, the debts and accounts evidenced by such

books.—Tullis v. Brawley, 3 Minn. 277, (Gil. 191.)

Levy on realty.

39. Where a judgment is a lien upon real

property, formal levy of execution upon such

property is not necessary. The provision of Ilev.

St. Minn. c. 71, S 91, (Pub. St. c. 01, § 88.) that,

until a levy, property is not affected by the exe

cution, applies to a levy on personal property

only.—Tullis v. Brawley, 3 Minn. 277, (Gil. 191;)

Folsom v. Carli. 5 Minn. 3X5. (Oil. 204:) Bid-

well v. Coleman, 11 Minn. 78, (Gil. 45:) Lock

wood v. Bigelow, 11 Minn. 113, (Gil. 70;)

Hutchins v. Commissioners Carver County, ltl

Minn. 13, (Gil. 1;) Knox v. Randall, 24 Minn.

479.

Noting levy on execution.

40. Gen. St. Minn. 1866, c. 66, { 270, which

provides that the minuting by an officer upon

the execution of the time when delivered to him,

and that he then levied upon the real estate sub

ject to the lien of the judgment, "shall be deemed

a sufficient levy, " does not make such minuting

essential to the validity of an execution sale of

the property. — Hutchins v. County Com'n

Carver County, 16 Minn. 13, (Gil. 1.)

Priorities.

41. Under Gen. St. Minn. 1866, c. 66, J 269,

which provides that "until a levy, property

not subject to the lien of the judgment is not

affected by the execution, " the liens of creditors

of the same debtor upon such property take

precedence according to the respective order ia

which the executiors are actually levied thereon,

and not the order of their delivery to the sheriff.

—Albrecht v. Long, 25 Minn. 103.

42. An agreement between a sheriff and his

deputy that the deputy shall not levy execution

issued out of the district court, but that the same

shall be levied by tho sheriff personally, is not

binding as to third persons in whoso favor an ex

ecution is issued and placed in the bands of the

deputy.—Albrecht v. Long, 6 N. W. 420, 27

Minn. 81.

43. After an execution had been issued in

favor of defendants, and placed in the hands of

the sheriff, and before levy thereof, an execution

in favor of plaintiff was issued and placed in the

bands of a deputy-sheriff, who immediately levied

the same. Held, that the fact that the deputy

sheriff was induced by false statements of plain
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tiff's attorney to receive plaintiff's execution, and

to levy it at once, did "not show such fraud as

would postpone plaintiff's levy to that of defend

ants.—Albrecht v. Long, 6 N. W. 420, 27 Minn. 81.

Effect of injunotion staying proceedings.

44. Where a sheriff has levied an execution,

and is enjoined from further proceedings, it is

his duty, upon service of the injunction, to note

the fact on the execution, retain the levy, but

desist from further proceedings, and, if at the

end of 60 days from receipt of execution he bas

received no notice of dissolution, return the ex

ecution, detailing the facts; but if he receives

notice of dissolution, he should readvertise the

property, and proceed to a sale under the orig

inal levy.—Pettingill v. Moss, 3 Minn 222, (Gil.

151.)

45. It Is lrreguiar for a sheriff, arter receiv

ing an injunction restraining proceedings upon an

execution, to adjourn the sale, and then sell on

the adjourned day, though the injunction is dia

soived before such adjourned day.—Pettingill v.

Moss, 8 Minn 222, (Gil. 151.)

46. Where a levy has been made on real es

tate, an injunction staying proceedings on the

execution will not destroy or impair such levy;

and upon dissolution of the injunction it is com

petent for the sheriff to complete the proceedings

by sale.—Knox v. Randall, 24 Minn. 479.

Effect of levy on unpublished works.

47. Where an unpublished work is levied upon

by the sheriff, the exclusive rights of the author

therein are not destroyed or taken away. The

effect of the levy is simply to suspend his right

to the immediats possession, and on payment of

the debt he is entitled to have it returned in

the same condition as when seized.—Banker v.

Caldwell, 3 Minn. 94, (Gil. 46.)

48. A sheriff levied on certain books, unpub

lished, containing indexes and abstracts of title.

Held, that he had no right, while they were in

his possession, to make copies thereof, but only

to preserve and sell the property on execution,

and he was liable in damages for copying such

work, and might be restrained from issuing or

disposing of such copies.—Banker v. Caldwell,

3 Minn. 94, (Gil. 46.)

Effect of levy on judgment—Payment

to judgment creditor.

49. A judgment for the recovery of money hav

ing been levied upon, and notice given to the judg

ment debtor, payment may be enforced to satisfy

the execution, although the debtor may have vol

untarily paid the judgment creditor subsequent

to the levy and notice.—Henry v. Traynor, (Minn.)

44 W. W. 11.

42 Minn. 234.

50. Such payment having been made, and the

judgment satisfied of record by the creditor, the

sheriff holding the execution may, upon motion,

have the satisfaction canceled and set aside as an

obstruction to the enforcement of his writ.—Henry

v. Traynor, (Minn.) 44 N. W 1L

42 Minn. 234.

Action by officer on chose in action

levied on.

51. A sheriff bringing an action upon a prom

issory note, upon which h" has levied, must al

lege and prove a valid Judgment, as well as a

sufficient execution; the execution itself will not

prove the Judgment.—Mower v. Stickney, 5 Minn.

897, (Gil. 821.)

IV. Claims op Thibd Persons.

Notice of claim.

52. Laws Minn. 1862, o. 41, requiring a third par

ty, claiming property levied on, to serve written

notice of his claim on the sheriff, before he can have

any right of action against the sheriff, is applicable

only to a case where the goods were levied on

while in the debtor's custody, under such circum

stances as to induce a belief of ownership by such

debtor.—Dodge v. Chandler, 9 Minn. 97, (Gil. 87.)

53. Such notice Is not necessary where the

goods levied on are in the possession of a forward

ing merchant, in transit to the debtor, and marked

with the debtor's name.—Dodge v. Chandler, 9

Minn. 97, (Gil. 87.)

54. Laws Minn. 1862, o. 41, g 8, providing that

a claimant of property levied on as that of an

other person shall have no right of action

against the sheriff unless be notified the sheriff

of his claim, has no application to alevy on chat

tels covered by a duly -recorded mortgage, under

Laws 1860, c. 33, 5 3, which provides that such

record shall be considered "full and sufficient

notice to all parties interested of the existence"

of the mortgage.—Edson v. Newell, 14 Minn. 228,

(Gil. 167.)

55. Laws Minn. 1865. c. 24, requiring third

persons to notify the officer of their claims to

property levied on, as a condition precedent to

the liability of the officer, not being retroactive

in terms or intent, has no application to attach

ments or levies made prior to its passage.—Ed-

son v. Newell, 14 Minn. 228, (Gil. 167.)

Affidavit of claim.

56. Laws Minn. 1865, c. 24, f 1, (Gen. St.

Minn. 1878, c. 66, § 154,) providing that no claim

by a stranger to the execution against the sheriff

for property taken under execution shall be valid,

unless the claimant shall serve on the sheriff an

affidavit setting up his title and the grounds

thereof, applies only to cases where the property

taken was in the possession of the execution de

fendant, or his agent, under such circumstances

as would create a prima facie presumption of

ownership in him.—Barry v. McGrade, 14 Minn.

163, (Gil. 120;) Butler v. White, 25 Minn. 432;

Tavlor v. Hanscom, 8 N. W. 825, 28 Minn. 1;

Ohlsen v. Manderfield, 10 N. W. 418, 28 Minn.

390; Lampsen v. Brander, 11 N. W. 94, 28

Minn. 526.

57. Where property is levied on under an ex

ecution against a thiri person while in the pos
session of the owner, au aftidiivit of ownership

need not be served on the sheriff before the owner

can maintain an action for the proportv so taken.

—Butler v. White, 25 Minn. 432; MouHon v.

Thompson, 1 N. W. 830, 26 Minn. 120; Jonoa
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v. Town, 2 N. W. 473, 2G Minn. 172; Bailey v.

Chandler, 6 N. W. 480, 27 Minn. 174; Leonard

t. Maginnis, 26 N. W. 733, 34 Minn. 506.

58. In an action for seizure and sale of property

of plaintiff under an execution against a third per

son, where there is evidence that the property was

not in the possession of the execution debtor, or

his agent, under such circumstances as would

create a prima facie presumption of ownership in

him, or where such possession is questionable on

the evidence, so as to require the service on the

officer levying the execution of an affidavit of

plaintiff's claim, as prescribed by Gen. St. Minn.

1878, c. 66, § 154, before an action can be brought

against such officer, it is a question for the jury

wtiether there was such possession as to make the

affidavit necessary.—Ohlsen v. Manderfleld, 10 N.

"W. 418, 28 Minn. 390.

59. An attorney of an execution creditor, who

advises and directs a levy and sale of personal

property which is in the possession of the execu

tion defendant or his agent, under circumstances

creating a prima facie presumption of ownership

in him, no affidavit of claim on part of a third per

son required by Laws Minn. 1865, o. 24, being

served upon tho" sheriff, is not liable in an action

brought by a third person for the conversion of

such property. Wilsos, C. J., dissenting. —

Hurry v. McGrade, 14 Minn. 163, (Gil. 126.)

60. An affidavit made by a third person, claim

ing property levied upon, which discloses the le?al

effect of a contract under which the claim is made,

sufficiently to distinctly inform the officer that the

debtor has no leviable interest in the property,

that all rights he may have had have been trans

ferred to affiant, and the general nature of affiant's

rights, is a sufficient compliance with Laws Minn.

1S65, c. 24, S 1, requiring the claimant to "make

affidavit to his title. "—Williams v. McGrade, 13

Minn. 174, (GiL 165.)

61. Where a levy is made on the property of a

third person, in the hands of adebtor, by a deputy-

sheriff, the affidavit of a claimant, provided for by

Laws Minn. 18fi5. c. 24, $ 1, may be served upon

such deputy.—Williams v. McGrade, 13 Minn. 174,

(GiL 165.)

62. The affidavit must be made and served

before sale or other legal disposition of the prop

erty; and the fact that the owner may have been

ignorant of the levy until after sale makes no

difference.—Barry v. McGrade, 14 Minn. 163,

<GU. 126.)

Action against officer.

63. In an action by a third person against a

sheriff to recover goods seized upon execution, the

sheriff must prove the execution and judgment

upon which it is based. —Williams v. McGrade,

13 Minn. 46, (Gil. 39.)

V. Salb.

Notice.

64. Upon a sale of several tracts of land on ex

ecution, some of them were described in the no

tice of sale and in the sheriff's certificate by the

numbers of the lots and blocks only, without any

statement of the village or city. Held, that this

was insufficient, under Gen. St. Minn. 1878, c.

66, § 317, requiring the notice of sale to describe

the property "with sufficient certainty to enable

a person of common understanding to identify it, "

and that the mention of the name of a town in

the description of the last tract of land, referring

to certain blocks specified therein, could not be

held to refer back to and make part of the de

scription of tho preceding tracts.—Horrick v.

Ammerman, 21 N. W. 836, 82 Minn. 544.

Distinguished and explained In Herrlck v. Morrill. S3 N.
W. 850, 801. 37 Minn. 263, S.M.

65. Real estate sold on execution should be de

scribed with sufficient certainty to enable all par

ties who are invited by the notice to attend and

bid, to identify the property, and know what is be

ing sold.—Herrick v. Morrill, (Minn.) 33 N.W. 849*

37 Minn. 250.

Distinguishing and explaining Herrlck v. Ammerman.

SI N. W. 836, 32 Minn. 644.

66. While evidence of extrinsic facts and cir

cumstances is admissible to apply the description

or to identify the premises sold, yet an inherently

insufficient description in a sale on execution can

not be helped out by evidence of facts tending to

show what property the officer probably intended

to sell.—Herrick v. Morrill, 33 N.W. 849, 37

Minn. 250.

Time.

67. Where levy of an execution is made indue

time, a sale made after its return-day is not ir

regular.—Pettiugill v. Moss, 3 Minn. 222, (Gil

151.)

68. Where a levy has been made before the

return day of an execution, it may be completed

by a sale after such day; Gen. St. Minn. 1866,

c. 66, 8 265, as amended by Laws 1871, c. 61, pro

viding for the renewal of an execution in order to

obviate the necessity of issuing an alias, does

not change the rule.—Barrett v. McKenzie, 24

Minn. 20; Knox v. Randall. Id. 479; Spencer

v. Haug, 47 N. W. 794, 45 Minn. 231.

Conduct and validity.

69. After recovery of a judgment in Minnesota

an action was brought upon a transcript thereof

in Wisconsin, and a judgment recovered thereon.

Under execution on the judgment in Minnesota,

real estate was sold and bid in by the judgment

creditors for a sum sufficient to satisfy such judg

ment; but subsequently, under an execution on

the judgment in Wisconsin, real estate in that

state was sold and bid in in the name of the judg

ment creditors, by their attorney, for enough to

satisfy that judgment. Held, in an action by

mortgagees of the land in Minnesota, whose mort

gage was executed by the judgment debtors after

the judgment in Minnesota, but before the sale

under it, seeking to vacate such sale, that the sale

in Minnesota was regular, and that the sale in

Wisconsin was irregular, because made after tho

debt was satisfied.—Franklin v. Warden, 9 Minn.

124, (Oil. 114.)

70. The pendency of a suit, in the nature of

a creditors' bill, to enforce a judgment against

real estate, will not affect tho validity of a sale

of the same real estato under execution upon tho

same judgment.—Kumler v. Ferguson, 22 Minn.

117.
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71. A judgment levied upon under execution

against tbe Judgment creditor therein cannot be

sold except by order of court, under Gen. Bt

Minn. 1866, c. 66, § 284, which provides that the

sheriff shall execute the writ by "collecting the

things in action, or selling the same, if the court

so orders. "—Thompson v. Button, 23 Minn. 50.

72. Where a sale of real estate was made by a

sheriff under a judgment, and subsequently con

firmed, it will be presumed, nothing affirmatively

appearing to the contrary, that a transcript of the

judgment was delivered to the sheriff, as required

by Gen. St. Minn. 1878, c. 81, § 30.—Clawsen v.

Whitney, (Minn.) 88 N. W. 759.

39 Minn. 50.

Selling separate lots or parcels.

73. The statutory provision that on a sale of

real property upon execution, consisting of sev

eral distinct parcels, such property shall be sold

in separate lots, (Rev. St. Minn. c. 66, J 287,) is

directory only; and where an officer, in such

cast', sells several lots in one parcel, the sale is

not thereby rendered void.—Tillman v. Jackson,

1 Minn. 183, (Gil. 157.)

74. Under Gen. St. Minn. c. 66, § 287, requiring

that, under an execution, real property, "consist
ing of several tracts or parcels, • * • shall

be sold separately, " a sale on execution of sev

eral parcels of real estate in gross is not abso

lutely void, but voidable only.—Lamberton v.

Merchants' Nat. Bank, 24 Minn. 281.

75. A sale on execution of real property will

not be set aside because, although consisting of

Sarts of two contiguous city lots, with two

welling houses thereon, occupied by different

tenants, the land was sold as one parcel, it be
ing physically one body of land ; nor because it

was sold for much less than its real value, there

being a right of redemption from the sale.—

Coolbaugh v. Roomer, 21 N. W. 472, 82 Minn. 445.

Certificate.

76. The omission of a sheriff to make or file a

certificate of the sale on execution, regularly made,

of real property, will not affect the validity of such

sale.—Barnes v. Kerliuger, 7 Minn. 82, (Gil. 65.)

77. A sheriff's certificate of the sale of real es

tate on execution need not be attested by wit

nesses, or executed under seal; nor is it necessary

that the register of deeds should indorse upon

such certificate the time of filing the same, nor in

dex it—Bidwell v. Coleman, 11 Minn. 78, 'GiL 45.)

78. The proper evidence of a sale of real estate

on execution is the certificate prescribed by Pub.

St. Minn. c. 61, S 112, and no other note or memo

randum is necessary.—Armstrong v. Vroman, 11

Minn. 220, (Gil. 142.)

79. Under Gen. St. Minn. 1878, c. 66, § 321, pro

viding that a certificate of sale shall contain a

description of the execution, judgment, decree, or

order under which such sale is made, a descrip

tion of an execution which identifies it beyond

any reasonable doubt is sufficient, although in

correct in the particular as to the court render

ing the judgment on which the execution was is-

Vued.—Bartleson v. Thompson, 14 N. W. 795, 30

un. 161.

Action to recover price bid.

$0. A sheriff may maintain an action in his

own name for the recovery of the purchase money

of real estate sold on execution ; for the contract

of sale is made with him, and be alone can collect

the proceeds, so as to pay them to the judgment

creditor. — Armstrong v. Vroman, 11 Minn. 220.

(Gil. 142.)

Bights and liabilities of purchaser.

81. Ordinarily, a purchaser at execution sale

is only bound to satisfy himself that the officer

is duly authorized to act, and has legal process

authorizing him to sell. The only exception is

Where the transaction is tainted with fraud.—

Tillman v. Jackson, 1 Minn. 183, (Gil. 157;)

Tullis v. Brawley, 3 Minn. 277, (Gil. 191.)

82. Purchasers at an execution sale take no

other or greater interest than the debtor himself

can convey.—Banning v. Edes, 6 Minn. 402, (Gil.

270.)

83. A judgment lien attaches only to the inter

est of the debtor, and purchasers at an execution

sale of real estate acquire no greater rights than

the judgment debtor; and when such purchase is

subject to lis pendens, for enforcement of a con

tract to convey, they cannot be made parties to

the suit, except by consent of the plaintiff, but

must enforce their equities, if any, by original

bill.—Steele v. Taylor, 1 Minn. 274, (Gil. 210.)

84. Under Comp. 8t. Minn. c. 61, § 109 et seq.,

relating to sales under execution, a sale of real

estate passes the whole estate of the judgment

debtor therein, subject only to be defeated by

redemption; and such estate may be transferred

by the purchaser by quitclaim deed.—Dickinson

v. Kinney, 5 Minn. 409, (Gil. 332.)

DlstlngnUhed In Brackett v. Gltmore.15 Minn. 255. (Gil.
19B.)
Overruled by statnta. See Parke v. Hn»h, IS N. W. 66S,

29 Minn. 436.

85. The rulecaueat emptorwill not apply to a

sale on execution where, through mistake, levy

is made upon, and sale made of, real property

belonging to a third person.—First Nat. Bank of

Hastings v. Rogers, 22 Minn. 224.

86. The right of the owner of personal prop

erty, levied on under an execution against an

other, to recover against the purchaser at the

execution sale, is not affected by the fact that

the owner failed to serve an affidavit of title on

the officer, as specified by Gen. St. Minn. c. 6i>,

§ 154, since this statute was intended solely for

tbe protection of the officer, and not for the pro

tection of the purphaser.—Heberling v. Jaggar,

(Minn.) 49 N. W. 396.

47 Minn. 70.

87. Personal property placed by the owner in

possession of his agent cannot lawfully bo seized

and sold under an execution against the agent;

and an innocent purchaser at the execution sale

is liable to the owner as for a conversion.—Heb

erling v. Jaggar, (Minn. J 49 N. W. 396.

47 Minn. 70.

88. The rights of a purchaser at an execution

sale cannot be affected by defects or inforinali
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ties In the return.—Millis v. Lombard, 20 N. W.

187, 32 Minn. 259.

89. One claiming title to land sold on execu

tion issued out of a district court on a Judgment

of a justice of the peace of which a transcript has

been filed, and which has been docketed in the

office of the clerk of the district court, need not

prove that execution had been previously issued

by the Justice, as required by statute; the pre

sumption being that the clerk of the district

court acted in accordance with law.—Uerrick v.

Ammermau. 21 N. VV. t>36, 32 Minn. 544.

90. Where land, of which a judgment debtor la

in possession under a subsisting contract of sale,

is levied on and sold as his property, the sale is

not void because his specific interest therein as

vendee is not designated, but the certificate of sale

will include the debtor's interest, and the pur

chaser will succeed to his rights under the con

tract, as (ion. St. Minn, c 6*5, $ 323. provides that

the certificate shall carry with it "all the right,

title, and interest of the person whose property is

sold. "—Reynolds v. Fleming, (Minn.) 45 N. W.

1099, 43 Minn. 518.

91. Where, on a sale of chattels on execution,

the Bheriff, without authority, makes the sale "sub

ject" to a certain mortgage, the execution credit

or, having purchased the property under that con

dition, cannot deny its effect, even though he did

not come upon the ground until after the announce

ment of the terms of sale.—Cable v. Byrne, 38 N.

W. 620, 33 Minn. £31.

92. Where a transfer of property Is void as to

a creditor, the purchaser upon an execution sale

based on a judf;meiit recovered by such creditor

is also equally protected.—Millis v. Lombard, 20

N. W. 187, 32 Minn. 259.

93. At a sale of land on execution under sev

eral Judgments an assignee of some of the Judg

ments, of which some had been wholly paid and

others paid in part, purchased parcels of the

land for prices sufficient to satisfy what was

still unpaid on the judgments assigned to him

and the full amount of the other Judgments, and

thereafter purchased another parcel of the land

at the same sale. Held, that the sale of such

lost parcel was unauthorized, and the purchaser

was chargeable with notice of its invalidity, and

a certificate of sale thereof should be adjudged

void in a suit against him to set it aside as a

cloud on the title to the land; and that the grant

ing of such relief was not prevented by a delay

of 10 months after the sale before the suit was

brought, defendant not being prejudiced thereby,

nor by the failure of the plaintiff to take pro

ceedings to restrain the sale for more than was

due on the judgments, it not appearing that

plaintiff knew of the proposed sale.—Plummer

v. Whitney, 23 N. W. 841, 33 Minn. 427.

94. A deed by the purchaser of land at an exe

cution sale, executed during the time for re

demption, whereby he grants, bargains, sells,

releases, and quitclaims "all right, title, interest,

claim, or demand in or to" the land, passes the

right acquired by him at the sale, and, when the

time to redeem expires without redemption, the

title under the execution sale vests in the gran

tee.—Lindley v. Crombie, 17 N. W. 372, 81 Minn.

232.

95. Where standing trees are removed from

land between the time of an execution sale there

of and the expiration of the period of redemp

tion, the property in them, and in the logs into
which they may have been cut, is, after the ex

piration of the period of redemption without a

redemption being made, in the purchaser at the

execution sale, and he may therefore maintain

an action for the conversion of the logs, against

the person in possession of them, who refuses to

deliver them to him on proper demand.—Whit

ney v. Huntington, 26 N. W. 631, 34 Minn. 458.

Distribution of proceeds.

96. The judgment directed that the proceeds

should, after payment of a mortgage thereon, be

applied pro rata on the several judgments of the

plaintiffs against the mortgagor. One of the plain

tiffs bid in part of the property, and received a

sheriff's certificate, and applied the whole amount

of his bid as a payment on his judgment; the own

ers of the other judgments never having objected.

Held that, in a collateral action, in which he is

sought to be charged with this amount as a pay

ment on his judgment, he caunot object to being

so charged because it was more than his pro ratVi

share under the terms of the judgment.—Clawsen

v. Whitney, (Minn.) 38 N. W. 759.

39 Minn. 50.

97. A judgment creditor, who has bid in a part

of the premises sold on execution, and applied his

bid on his judgment, having received his certifi

cate of Bale, and the benefits of the payment at the

date of the sale, should be charged with his bid as

of that date, and not as of the date of the confirma

tion.— Clawsen v. Whitney, (Minn.) 38 N. W. 759.

39 Minn. 50.

Liabilities of execution creditors.

98. Pub. St. c. 61, S 111, providing that cer-

cain irregularities of the officer shall not affect

the validity of an execution sale, does not extend

to judgment creditors who purchase under their

own Judgments.—Fettingill v. Moss, 8 Minn. 222,

(Gil. 151.)

99. While an action by subsequent judgment

creditors, whose executions had been levied was

pending against the prior judgment creditor to

subordinate the defective judgment of the latter

to their own, the property levied on was sold on the

executions, and the proceeds paid over to the prior

judgment creditor, in satisfaction of his execution.

Held, that such money in his hands was held sub

ject to the results of that action ; and, the plain

tiffs therein prevailing, he was liable to them for

the money so received, with interest; the money

having been received and used by the defendant

as his own.—Auerbach v. Boliuko, (Minn.) 41 N.

W. 946.

40 Minn. 258.

100. At a sale under execution issued on a

judgment void for want of jurisdiction the inter

est of the execution defendant in certain real es

tate held under a certificate of sale was pur

chased by the plaintiff in the execution. Held,

that such plaintiff acquired no title to the prem
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lses, and, the judgment and subsequent proceed

ings having been set aside, the defendant could

not recover damages for such sale.—Gunz v.

Heffner, 22 N. W. 386, 33 Minn. 215.

101. An execution, issued on a judgment void for

want of jurisdiction, was levied on property

which had been previously levied on, and was

in the possession of the sheriff uuder a prior valid

execution. The property was sold in gross under

both executions, for au amount sufficient to satis

fy both. Held., that the creditor in the second

execution, not being connected with any irregu

larities in the levy and sale, was not liable in

damages as for a conversion of the property, since

the property, or the damages for the seizure and

sale, could not be apportioned; but ho was lia

ble only for the proceeds of the sale received by

him.—Gunz v. Heffner, 22 N. W. 383, 33 Minn.

215. '

102. An erroneous judgment is valid until re

versed, and protects the plaintiff in enforcing it;

and where, on an erroneous judgment, before its

reversal, execution is issued, and defendant's

property levied on and sold, the defendant, after a

a reversal, is entitled to restitution from the

plaintiff of only so much as plaintiff received upon

the execution.—Peck v. McLean, (Minn.) 30 N. W.

759
86 Minn. 228.

103. A judgment creditor, in order to satisfy a

balance due on the judgment, legally sold a

tract of land on execution, and bid it in himself

for more than the amount due on the judgment,

but for less than the value of the land. Held,

that he was only liable to account for the amount

of his bid in excess of the amount due on* the

Judgment.—Henry v. Meighen, (Minn.) 49 N.

W. 323.

46 Minn. 548.

104 Where a judgment creditor sold on execu

tion and bid in land in which the execution

debtor had no interest, he was not liable to ac

count to the latter for the amount bid.—Henry

v. Meighen, (Minn.) 49 N. W. 323.

46 Minn. 548.

VL Return of Whit.

Form and sufficiency.

105. A sheriff's return on an execution which

certifies, in general terms, that he "levied," is

sufficient, without stating the acts done in mak

ing the levy; the necessary proceedings will be

implied.—Tullis v. Brawlev. 3 Minn. 277, (Gil.

191;) Rohrer v. Turrill, 4 Minn. 407, (Gil. 309;)

Folsom v. Carli. 5 Minn. 333, (Gil. 264;) Hutch-

ins v. County Com'rs Carver County, 16 Minn.

13, (Oil. 1.)

Distinguishing Castner v. Symonds, 1 Minn. 427, (Oil.
310.)

106. The sheriff's return of a levy and sale on

execution of real estate described it as being in

the county of Carver, and as lots 3, 4, 5, 6, 7,

and 8, in block 27, in the town-site of Cbaska,

according to the plat tnereof on record in the

office of the register of deeds of said county.

Held, that the descripvion was sufficient, and,

even if not, the return could have been amended

to supply any defects.—Hutchlns v. County

Com'rs Carver County, 16 Minn. 13, (Gil. 1.)

Distinguished in Crosby v. Farmer, 40 N. W.71,89 Minn.
308.

Erroneous recital.

107. Where a sheriff's certificate of sale on ex

ecution states that he sold the land as the proper

ty of the judgment debtor, the sale is not vitiated

by a recital in the return of the execution that the

land was sold as the propertv of another person.—

Spencer v. Haug, (Minn.) 47 N. W. 794.

45 Minn. 231.

Contradicting return.

108. A sheriff's return, so far as it Is evidence

of formal proceedings, is conclusive as to parties

and privies, and prima facie as to strangers, and

is not liable to impeachment, except ir. direct

proceedings, to which the officer is a party.—

Tullis v. Brawley, 3 Minn. 277, (Gil. 191. )

Overruled by Crosby v.Farmer,40 N. W.T1.39 Minn. SOS.

109. The return upon an execution cannot be

disputed, except in a direct proceeding against

the sheriff or his sureties for a false return. —

Rohrer v. Turrill, 4 Minn. 407, (Gil. 309;) Fol

som v. Carli, 5 Minn. 333, (Gil. 264.)

110. A legal and sufficient return by an officer

of a precept he is authorized to serve is conclu

sive as between the parties.—Hutchins v. County

Com'rs Carver County, 16 Minn. 13, (Gil. 1.)

111. "Evidence thatttfter a levy the sheriff sur

rendered to the judgment debtor the property

levied upon, does not, in any manner, contradict

his return of a levy indorsed on the execution.

—First Nat. Bank of Hastings v. Rogers 15

Minn. 381, (Gil. 805.)

112. The sheriff's return on an execution, while

conclusive between the parties and their privies,

is only prima facie evidence in other actions;

and hence, in an action against a married woman

for work and labor, plaintiff may show that an

execution issued to enforce a judgment against

defendant's husband for the same cause of ac

tion, and returned by the sheriff as satisfied, was

in fact levied on defendant's own property, and

that plaintiff realized nothing from such levy be

cause he was compelled to indemnify the sheriff

against whom defendant had recovered judgment

for the value of the propertv levied on.—Stewart

V. Duncan, (Minn.) 50 N. W. 227.

47 Minn. 285.

118. Parol evidence that a judgment creditor

who bid in a part of the premises paid no money,

but applied the amount of his bid on his judgment,

was admissible, though the sheriff stated in his

report that he had received the money, and paid it

over to the attorney for plaintiffs.—Clawsen v.

Whitnev, (Minn.) 38 N. W. 759.

39 Minn. 50.

Amending return.

114. A sheriff's return of sale on execution

may ba amended if the property sold is insuffi

ciently described.—Hutchins v. County Com'rs

Carver County, 16 Minn. 13, (Gil. 1.)

Vacating return.

1 15. The vaeatior of a return on an exocution of

satisfaction by levy and sale of personal property

t
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will be sustained, where a mortgagee of the prop

erty has recovered its full value from the judg

ment creditor; and it appeared that the debtor had

not, at the time of the levy and sale, any valuable

interest in it.—Osborne & Co. v. Wilson, (Minn.)

VII. Redemption op Real Property.

Time of redemption—Waiver.

116. A judgment creditor, desiring to redeem

lands sold under execution from a prior redeem

ing creditor, must do so within 80 days from

the time of such prior redemption, under Rev.

St. c. 71, § 115, as amended by Laws 1S54, c.

41, which provides that "if the property be so

redeemed by * * *, anothcrredemptionermay

within thirty days after the last redemption re

deem it from the last redemption, " etc.—Gil-

Allan T. Ryder, 23 Minn. 87.

117. The courts cannot extend the time for re

demption of lands sold on execution, nor will the

institutiou of legal proceedings to determine the

claims of title to property sold have that effect.

—Davidson v. Gaston, Id Minn. 280, (Gil. 202.)

118. Defendant, a creditor of plaintiff, purchased

her land at execution sale. Plaintiff had some

difficulty in raising money to redeem, and her tes

timony showed that she had informed defendant's

agent of that fact, and that, on her expressing her

fear that she would be too late, the agent said

that he did not want the land, that he would take

the redemption money at any time, and that a

little time would make no difference. Held, that

the evidence tended to show a temporary waiver

by defendant of his legal rights as to the time for

redemption.—Ticev. Russell, (Minn.) 44 N. W. 886.

43 Minn. 66.

Notioe.

119. A party redeeming from execution sale need

give no other notice thereof than filing the papers

required by statute with the sheriff.—Warren v.

Fish, 7 Minn. 488. (Gil. 847.)

How made and requisites—By owner

of land.

120. In redeeming land from an execution sale

the owner is not bound to pay other liens thereon,

held by the party from whom redemption is made.

—Warren v. Fish, 7 Minn. 433, (Gil. 347.)

131. The owner of land conveyed an undivided

half of his land to N. The land was then sold un

der the lien of a prior judgment against such own

er, and, shortly before the time of redemption ex

pired, he sold the remaining half to A. A. then

purchased the sheriff's certificate of sale from the

purchaser of the land at the execution sale, and

shortly afterwards received a sheriff's deed for the

whole land. Held, that this is not to be deemed a

redemption, and as such inuring to the benefit of

A.'s co-tenant, N., in the abseuce of any showing

as to whether the time for redemption had ex

pired.—Banning v. SaUn, (Minn.) 48 N. W. 8.

45 Minn. 431.

By junior lienbolder.

123. One who, for the purpose of securing, as

suring, and confirming an invalid title to certain

lands, takes an assignment of the right, title, and

interest of a purchaser of such lands at execution

sale on a judgment entered prior to his invalid

title, is not in a position to contest the right of one

claiming to redeem from such sale by virtue of a

mortgage prior to such title and subsequent to the

judgment.—Williams v. Lash, 8 Miuu. 4'J(3, (Gil.

441.)

128. A person claiming a right of redemption

from a judgment sale, as assignee of a mortgage

subsequent to the judgment upon the real estate

sold, produced to the sheriff, in lieu of an assign

ment of the mortgage to her, verified by the affi

davit of herself or of a subscribing witness thereto,

as required by Comp. St. Minn. c. 61, f 118, an affi

davit of a third person stating that he saw the

holder of the mortgage execute an assignment to

her, and that she was then the owner and holder

thereof. Held that, construing the statute lib

erally, In favor of the redemptioner. the same

was sufficiently complied with, and the redemp

tion was valid.—Williams v. Lash, 8 Minn. 496,

(Gil. 441.)

124. A payment or tender of redemption money

to a deputy-sheriff in charge of the sheriff's office

at the time is equivalent to a payment or tender

to the sheriff in person. — Williams v. Lash, 8

Minn. 496, (Gil. 441.)

125. Real estate of a judgment debtor was sold

under executions issued on the same day upon two

judgments against him, entered at u liferent

dates. Defendant, having recovered a third

judgment against the same debtor after the issue

of executions on the prior judgments, applied,

within the time limited therelor by statute, to

redeem from the sale under the first judgment,

and paid the amount bid by plaintiff, as pur

chaser, on the sale under the first judgment,

with interest and costs, and took the clem's re

ceipt therefor. Held that, under Gen. St. Minn.

lb~8, c. 66, S 834, providing that the judgment

debtor, his heirs or assigns, may redeem by pay

ing to the purchaser the amount of his bid, with

interest, "and, if the purchaser is a creditor hav

ing a prior lien, the amount thereof, with inter

est," and the first redeemingcreditor may redeem

by paying what must be paid by the judgment

debtor, the rights of the plaintiflf under the sale

upon first judgment passed to defendant upon his

redemption, and, there being no redemption un

der the second judgment, or under tho sale upon

it, tho rights thereunder were defeated; audit

was not necessary for defendant to pay the

amounts of both the first and second judgments

in order to redeem, plaintiff not having himself

complied with the statute as a redemptioner un

der tho second judgment. Following Pampcrin

v. Scanlan, 28 Minn. 345.—Parke v. Hush, 13 N.

W. 668, 29 Minn. 434.

OverrallDg Dickinson v. Kinney. 6 Minn. 409, (Gil. 832.)

126. Execution sales were made of land, first un

der a junior judgment, and afterwards under tho

senior judgment, the judgment creditors being the

purchasers. The debtor did not redeem within

the year allowed therefor, and defendant, the pur

chaser under the junior judgment, acquired by

purchase and assignment the sheriff's certificate

of sale under the senior judgment. Held, on the

attempt of plaintiff, a junior lienholder to redeem

from the first sale, his time to redeem from tba
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second sale not having arrived, that he need only

pay the amount for which the first sale was made,

with interest.—Abraham v. Hol'.oway, (Minn.) 42

N. W. 867.
41 Minn. 156.

127. Plaintiff, in due time, tendered the amount

for which the first sale was made, with interest,

but defendant persuaded the clerk to refuse to ac

cept the tender, on the ground that plaintiff should

also pay the amount represented by his certificate

of Bale under the senior judgment. Held, that

plaintiff, by making such tender, preserved his

right to redeem from the second sale, when his

Sroper time for doing so should arrive, though he

id not keep his tender good.—Abraham v. Hol-

loway, (Minn.j 43 N. W. 867.

41 Minn. 156.

128. To redeem from the later execution sale

plaintiff was not required to ugaiu tender also the

amount for which the land had been sold under

the junior judgment, although defendant had, sub

sequent to the plaintiff's first attempted redemp

tion, assumed to redeem from the later execution

sale, after he had purchased the sheriff's certifi

cate of that sale.—Abraham v. Holloway, (Minn.)

42 N. W. 807.

41 Minn. 156.

129. While an action under the statute to deter

mine adverse claims to vacant land cannot prop

erly bo converted into an action in the nature of a

suit in equity to redeem, yet, if such a departure

is made, and the cause tried without proper objec

tion, defendant cannot afterwards avoid the ad

judication.—Abraham v. Holloway, (Minn.) 42 N.

41 Minn. 163.

Effect of redemption.

130. A deed by a sheriff of lands sold on execu

tion, made after the redemption thereof, passes

no rights.—Warren v. Fish, 7 Minn. 432, (Gil. 347.)

131. The redemption from a sheriff's sale, by a

judgment debtor or his grantee, does not place him

in the same relation to the property as the pur

chaser at the sale, but restores the estate to tbe

same condition as it was before the sale, except as

to the judgment which is satisfied by the redemp

tion. —Warren v. Fish, 7 Minn. 432, (Gil. 347;)

Rutherford v. Newman, 8 Minn. 47, (GiL 28.)

VlII. Sheriff's Deed.

Authority to execute.

132. Pub. St. 1866, c. 61, i 116, does not express

ly authorize the sheriff to make a deed of lands

sold under execution, but provides that in a cer

tain event "the last redemptioner shall be enti

tled to a sheriff's deed. " Held sufficient to au

thorize the sheriff to execute the deed.—Messer-

schmidt v. Baker, 22 Minn. 81.

Who entitled to.

133. Upon a sale of land under execution,

where the certificate is assigned before the sher

iff's deed is given, the sheriff may properly make

such deed to the assignee, who will be entitled

to the benefit of the provision of Pub. St. c. 61,

% 116. that in case no redemption is made the

"purchar^r" shall be entitled to a conveyance.—

Messerschmldt v. Baker, 22 Minn. 81.

134. Where the interest of a judgment debtor

in lands has been divestod by a sale on exocu

tion and expiration of redemption, he occupies

tbe position of a mere stranger, and has no in

terest in a question as to assignment of tho

certificate, or to whom the sheriff's deed shall

be made.—Messo. Schmidt v. Baker, 22 Minn, SI

135. Where the authority of the sheriff to make

sale of lands on execution, the fact of tho sale,

and the issue of the certificate to the purchaser,

are established, a recital in tbe sheriff's deed

given to the assignee of such purchaser, of tho

fact of the assignment of the certificate is, as

against the judgment debtor, at least prima facie

evidence of such assignment.—Mcsserschuudt v.

Baker, 22 Minn. 81.

IX. Satisfaction and Discharge.

Levy on personal property.

136. Although a valid levy upon sufficient per

sonal property of defendant is prima facie a sat

isfaction of an execution, this presumption may

be rebutted.—Bennett v. McGrado, 15 Minn 132,

(Gil. 99;) First Nat. Bank of Hastings v. Rog

ers, 15 Minn. 381, (Gil. 305.)

187. A valid and subsisting levy upon sufficient

personal property of the defendant to satisfy tho

execution will be held, prima facie, a satisfac

tion of the judgment, which presumption the judg

ment creditor must rebut.—First Nat. Bank of

Hastings v. Rogers, 13* Minn. 407, (Gil. 876.)

138. The surrender of property levied upon, to

a firm of which the judgment debtor was a mem

ber, is equivalent to a sunender to the debtor

himself.—First Nat. Bank of Hastings v. Rogers,

15 Minn. 381, (Gil. 305.)

Levy upon and sale of real property.

139. A mere levy upon real estate dojs not op

erate as a satisfaction of the judgment. —D. vid-

son v. Gaston, 16 Minn. 230, (Gil. 202.;

140. By the terms of the assignment of a judg

ment to two parties as tenants in common, either

was expressly authorized to collect it for their

joint use. One caused execution to be issued, levy

made on real estate, and at the sale purchased tho

same in his own name on account of the judgment;

and, there being no redemption, tbe title was

perfected in him. Held, that he took the land in

trust for the other joint owner, to the extent that

the interest of such joint owner was satisfied by

the sale, and therefore was not liable to him as for

money had and received for any portion of the

purchase price of such land.—Holmes v. Campbell,

10 Minn. 401, (Gil. 320.)

Setting aside satisfaction.

141. A sheriff, intending to soil on execution

certain real estate previously attached, through

a mistake advertised and sold by a wrong de

scription. Thecreditor, supposing it to be the same

property attached, bid it in on account of execution

and costs, and the sheriff returned the execution

satisfied. Held, that except as to parties who,

relying on the apparent satisfaction of the judg
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meat, had purchased property apparently released

therefrom, the court would relieve against the

mistake, and place the creditor in the same posi

tion as he was before the execution, and permit

the issuance of a new execution and procedure

thereon as if none had issued.—Lay v. Bbaubhut,

C. Minn. 273. fGil. 182;) Shaubhut t. Hilton, 7

Minn. 50C, (Gil. 412.)

143. An execution, through mistake, was levied

upon real estate belonging to a person other than

the judgment debtor, and the land, on being

sold, was bid in by the judgment creditor, and

the judgment satisfied. Held, that a suit might

be maintained in equity for the vacation of such

satisfaction, and the award of a new execution

for the amount of the judgment, and that the re

lief prayed was properly granted, the rights of

no third party having intervened. —First Nat.

Bank of Hastings v. .Rogers, 22 Minn. 224.

X. SUPPLEMENTART PROCEEDINGS.

Nature and scope of proceedings.

148. Under Gen. St. Minn. 1S66, o. 66, tit. 24,

a judgment creditor, upon the return of an exe

cution upon his judgment unsatisfied in whole or

in part, is entitled, as a matter of right, to an

order requiring the debtor to appear and make

disclosure concerning his property.—Flint v.

Webb, 25 Minn. 263.

144. It is the scope and purpose of proceedings

supplemental to execution, under Gen. St. Minn.

1866, c. 66, tit. 24, to make discovery of the debt

or's property, as well that liable to execution as

equitable interests belonging to him, and which

cannot be reached by such process, and compel

application of both, if not exempt, to the satis

faction of the judgment.—Flint v. Webb, 25

Minn. 268.

145. Where property of a judgment debtor is

discovered, on examination in proceedings supple

mental to execution, under Gen. St. Minn. 1866,

c. 66, tit 24. which ought to be applied on the

judgment, the court may compel such application

by an order to that effect, or the appointment of

a receiver.—Flint v. Webb, 25 Minn. 263.

146. In proceedings supplementary to execution

under Gen. St. Minn. 1866, c. 60, tit. 24, a return

nulla bona on an execution is prima facie evi

dence that the officer has made all proper efforts to

discover property.—Flint v. Webb, 25 Minn. 263.

147. The truth or falsity of a sheriff's return

of an execution unsatisfied, or whether the plain

tiff wrongfully procured the same to be made,

when there was property sufficient subject to

levy, cannot be inquired into upon the examina

tion of a judgment debtor in proceedings supple

mental to execution, under Gen. St. Minn. 1866,

c. 66, tit. 24.—Flint v. Webb, 25 Minn. 263.

Previous issue of execution.

148. Where the county in which the Judgment

debtor resides is attached to another for judicial

purposes, under Gen. St. Minn. 1866, e. 64, § 33,

the execution required by Gen. St. 1866, c. 66,

S 299, to be issuod to the sheriff of the county

where the debtor resides, as preliminary to sup

plementary proceedings, may properly be issued

to the sheriff of the county to which the one in

which the debtor resides is attached.—Beebe v.

Fridley, 16 Minn. 518, (Gil. 467.)

Affidavit for order for examination.

149. Comp. St. Minn. c. 61, § 122, provides that

whenever an execution issued to the proper coun

ty is returned unsatisfied in whole or in part, the

judgment creditor shall be entitled to an order

supplementary requiring the debtor to appear and

answer concerning his property. Held, that the

creditor is entitled to this order, without showing

any other facts than thoso mentioned in this sec

tion.—Kay v. Vischers, 9 Minn. 270, (Gil. 254.)

150. An affidavit for the examination of a

'judgment debtor, in proceedings supplementary

to execution, is not defective for failing to state

the nature of the relief sought.—Knight v. Nash,

22 Minn. 452.

What property may be reached.

151. The rule that a municipal corporation

cannot be garnished will not prevent property

in its hands belonging to a judgment debtor be

ing reached by proceedings supplementary to

execution.—Knight v. Nash, 22 Minn. 452.

152. A receiver may be app^.^ced, in proceed

ings supplementary to execution to collect a

debt due a debtor from a municipal corporation,

though such indebtedness may be denied by the

corporation, under Gen. St. 1866, c. 66, § 306.

which provides, in case of such denial, that such

debt shall be recoverable only in an action by

the receiver against the corporation.—Knight

v. Nash, 22 Minn. 452.

Distinguished In Roeller T. Amen. 22 N. W. 177,83 Minn.
182.

158. The unpaid salary of an officer of a munic

ipal corporation cannot be reached by his cred

itors by proceedings supplementary to execution

against him, even though the corporation or its

officers are not made parties to the proceedings.

Distinguishing Knight v. Nasb, 22 Minn. 452.—

Roeller v. Ames, 22 N. W. 177, 33 Minn. 132.

154. In proceedings supplementary to execu

tion, under Gen. St. Minn. 1878, c. 6o, §§ 342, 343,

which provide for the application towards the

satisfaction of the judgment of all property of the

debtor not exempt from execution, a receiver may

be appointed, although the only property dis

closed is an interest in real estate situated in an

other state; and the debtor may be required to

convey such interest to the receiver.—Towne v.

Goldberg, (Towne v. Campbell.) 28 N. W. 254, 35

Minn. 231.

Receivers.

155. In proceedings supplementary to execution

under Gen. St. Minn. I860, c. 66, tit. 24, the ap

pointment of a receiver is within the discretion

of the court where it appears on the examination

that a large amount of the debtor's personalty

has recently been incumbered by mortgages to

relatives and members of his family.— Flint v.

Webb, 25 Minn. 263.

156. An order of the district court appointing

a receiver of certain property of a debtor in

supplementary proceeding's is an adjudication
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that such propsrty is not exempt, and protects

the receiver for acts done under it, though the

order is afterwards reversed on the ground that

such property was exempt. —Holcombe v. John

son, 7 N. W. 364, 27 Minn. 353.

157. Where plaintiff sues as receiver, appointed in

proceedings supplementary to execution, the ob

jection that he was not duly appointed, or is not

authorized to maintain the action, cannot be raised

on general demurrer for insufficiency The proper

ground of demurrer is that plaintiff has not legal

capacity to sue.—Walsh v. Byrnes, (Minn.) 40 N.

W.88L.

89 Minn. 527.

Examination of third person.

158. An order in proceedings supplementary to

execution, requiring a third party to appear and

be examined as to property of the judgment

debtor, recited that it was made on reading the

affidavit presented to obtain it, "and examining

the records and files of said court in said action."

Held that, on an appeal from an order subse

quently made in the proceedings, it must be con

clusively assumed that the original order for the

examination of such third party was made upon

due consideration of the records and files recited

therein, and no allegation to the contrarv could

be permitted.— Menage v. Lustfield, 16 N. W. 398,

SO Minn. 487.

Disobedience of order—Punishment.

159. A judgment debtor, for refusing to obey

an order of the court in proceedings supplement

ary to execution, directing him to turn over cer

tain property to a receiver, was adjudged guilty

of contempt, under Gen. St. Minn. 1866, c. 66,

$ 307, and c. 87, and was fined and committed to

jail for one month, or until discharged by due

process of law. Held, that his imprisonment

under such commitment was not imprisonment

"for debt," prohibited by Const. Minn. art. 1, §

12, nor was it without "due process of law,"

within the meaning of Const. Minn. art. 1, j 7;

nor did the provisions of Const. Minn. art. 1, §§

6, 7, guarantying the right to trial by jury, ap

ply to such a case.—State v. Becht, 23 Minn. 411.

EXECUTORS AND ADMINIS

TRATORS.

L Appointment and Tenure, 1-13.

II. Bonds, 18-25.

III. Assets, 26-30.

IV. P0WER8 AND DUTIES, 81-41.

V. Allowance and Payment of Claims, 42-

85.

VI. Settlement and Accounting, 86-88.

VII. Liabilities and Miscondi-ct, 89-98.

VIII. Sales under Order of Court, 94-123.

IX. Allowance to Widow, 124.

X. Actions, 125-138.

XL Foreign and Ancillary Administration,

189-144.

See, also, Descent and Distribution; Wills.

Action against, in personal or representative ca

pacity, see Action, 19.

Appearance by, see Appearance, 19.

Executor of deceased partner, see Partnersh.Jp,

83.

Limitation of claims against estate, see Constitu

tional Law, \6i.

Revival of actions by or against personal repre

sentatives, see Abatement and Revival, 14-28.

Testamentary powers, see Powers, 4, 5.

Testimony as to transactions with decedent, see

Witness, 16-32.

I. Appointment and Tenure.

Jurisdiction.

1. The right of action given by Gen. St. Minn,

c. 77, § 2, to the personal representative for the

wrongful death of bis decedent is assets of the lat

ter s estate, within the meaning of chapter 49, § 2.

subd. 8, giving the probate courts authority to

grant administration of the estate of a non-resi

dent, provided he left assets in the state; and

hence administration may be granted in the coun

ty in which a non-resident was killed by a rail

road company, for the purpose of bringing such

action, though the decedent had no other asset*

within the state.—Hutchins v. St. Paul, M & AL

Ry. Co., (Minn.) 46N. W. T9.

44 Minn. 5.

Appeal from order of appointment.

2. One against whom an administrator brings

suit for damages under the statute for causing

the death of the intestate is notentitled toappeal

from the order of the probate court appointing

the administrator, under Gen. St. Minn. 1878, c.

49, § 14, which provides that an appeal from such

an order "can only be taken by a party ag

grieved."— Hardy v. Minneapolis & St il Ry.

Co., 28 N. W. 219, 35 Minn. 193.

8. Gen. St. Minn. 1866, c. 51, $ 5, which pro

vides that "where there is a delay in granting let

ters testamentary or of administration, occasioned

by an appeal from the allowance or disalluwanoe

of a will, or from any other cause," the probate

judge may appoint a special administrator, etc.,

cannot be held to intend that an appeal from an

order of the probate court shall stay the opera

tion of the order during the pendency of the ap

peal.—Dutcher v. Culver, 23 Minn. 415

Effect of appointment.

4. Letters of administration granted by a pro

bate court having jurisdiction are, in a collat

eral proceeding, conclusive of the due appoint

ment of the person named therein as administra

tor.—Moreland v. Lawrence, 23 Minn. 84.

5. The record of the proceedings in a probate

court for the appointment of an administrator

showed an order of publication of notice of the

application, and the fact of appointment; and

parol evidence was introduced, showing that the

administrator had duly executed a bond before

the probate judge, which bond could not be

found. Held, that the evidence justified the

finding that the administrator was duly ap

pointed.—Moreland v. Lawrence, 23 Minn. 84.

fl. Letters testamentary issued by a court

having jurisdiction, reciting that an executor has

complied with all the statutory requirements,
are in f»rt and form on (iHit nf appointment,

within the meaning of Pub. St. Minn. c. 58, £ 43,
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and unless appealed from, as allowed by that

statute, a conclusive adjudication of his right to

such letters, and the proper issuance thereof,

though the bond given is in fact insufficient, not

being in proper form.—Mumford v. Hall, 25 Minn.

•47.

7. Letters of administration Issued by a pro

bate court having Jurisdiction cannot be collat

erally attacked on the ground that the applica

tion was made by one not interested in the estate.

-Peck v. Strong, 3 N. W. 697, 26 Minn. 303.

8. Gen. St Minn. 1878, c. 51, §| 11, 13, do

not" contemplate the appointment of an adminis

trator when there is already one whose authori

ty has not been extinguished. But if the court

make such appointment it is only an irregular

ity, corrigible on appeal, and not subject to col

lateral attack.—Culver v. Hardeubergh, 33 N.

W. 792, 37 Minn. 225.

Resignation.

9. Gen. St. Minn. 1866, c. 49, provides (section

8, subd.2) that letters testamentary or of adminis

tration may be revoked, or (section 14, subd. 2)

that the executor or administrator may be re

moved, by order of the probate court, but no pro

vision is made for a resignation. Section 8, subd.

8, requires a record to be kept of all orders relating

to the removal, etc., of executors and administra

tors. Held, that a resignation by an administra

tor on which is indorsed its acceptance by the pro

bate judge, but of which no entry is made on the

record, and no further act done in regard thereto,

does not affect a removal of the administrator or a

revocation of his letters.—Rumrill v. First Nat.

Bank, 9 N. W. 731, 28 Minn. 202.

10. An acceptance by the probate court of

the resignation of an administrator, by petition

with which his account is filed, upon notice and

bearing made and entered of record in the form

of an order, has the effect of a revocation of his

letters.—Balch v. Hooper, 20 N. W. 124. 82 Minn.

158.

Removal.

11. When a probate court legally probates a will,

or appoints a first administrator, it thereby ac

quires jurisdiction to control the administration

continuously, as one proceeding, till its close; and

the removal of administrators, and the appoint

ment of others, are included in such jurisdiction.

—Culver v. Hardenbergh, (Minn.) 33 N. W. 792.

87 Minn. 225.

Distinguishing Monsfleau's Will. 14 N. W. 887, SO Minn.

MX.

12. Pub. 8t Minn. o. 42, 55 11, 14, 15, author

izing the appointment of an administrator to suc

ceed one who has been removed, so long as th<»

estate remains unadiuinistered, are not affected

by the provisions of Pub. St. Minn. c. 44, $§ 31,

82, 34, prohibiting the probate court from ap

pointing a second administrator within three

years and six months from the appointment of

the first—Wilkinson r. Whine's Estate, 15 Minn.

159, (Gil. 128.)

II. Bonds.

Form and sufficiency.

18. An administrator's bond, which, after re

citing the issuance uf letters, provides that the

administrator shall "well, truly, and faithfully

administer upon such estate, " sufficiently com

plies with Pub. St. c. 41, § 2, requiring a bond

conditioned to make and tile inventory, etc., enu

merating in detail the duties of au administrator.

—Lanier v. Irvine, 21 Minn. 447.

Execution—Liability of surety.

14. An executor's bond, having been executed

by the executors, was signed and sealed by S. as-

surety, and by him left with the judge of pro

bate, the statutory obligee, by whom it was after

wards duly approved, and letters testamentary

were Issued accordingly. Held, that S. was es

topped to set up against the bond an agreement

between him and the executors that the bund

should not take effect until executed by others-

as co-sureties; the obligee having had no notice of

such agreement, actual or constructive.—Berkey

v. Judd, 26 U. W. 5, 34 Minn. 893.

15. After a decree directing the payment of ■

debts by au administrator, an extension of time

by the court for the rendering of his final account,

beyond that fixed by statute, will not release or

affect the liability of his sureties as to the debts

so ordered paid. — Lanier v. Irvine, 24 Minn. 116.

Action on bond.

16. Under Gen. St. Minn. 1866, c. 55, $ 4, al

lowing an action on an administrator's bond to-

be brought by a creditor, "when the amount due

to him has been ascertained and ordered by the

decree of distribution to be paid, " no such action

can be maintained unless plaintiff's claim has

been so ascertained and ordered to be paid by

decree ot the probate court—Wood v. Myrick,

16 Minn. 494, (Gil. 447;) Waterman v. Millard,

22 Minn. 261.

Distinguished In Forepftntrh v. HofTmnn. 28 Minn. 295;
Balch v. Hooper. 20 N. W. 128, 82 Minn. 181.

17. Under Gen. St Minn. 1S66, o. 55, | 4,

which provides that, on the representation of any

person interested that an executor or adminis

trator has failed to perform his duty in any re

spect other than in the non-payment of an>

amount ascertained and directed to be paid by

decreo of court, the probate court may authorize

an action on tho bond aggrieved by such failure,

the court may authorize such an action by a

creditor in his own name, although his claim

has not been ordered paid by decree of distribu

tion. Wood v. Myrick, 16 Minn. 494, (Gil. 447,)

and Waterman v. Millard, 22 Minn. 261, distin

guished.—Forepaugh y. Hoffman, 23 Mian. 295.

18. Gen. St Minn. c. 55, 5 1, provides that the

bonds of administrators, etc., shall run to the

judge of probate, and may be prosecuted in the

name and for the use and benefit of any person

interested therein, whenever the judge of probate

directs. Sections 2-4, 6, 7, relate to actions by

persons other than the judge of probate. Section

5 provides that whenever an administrator, etc.,

fails to perform any order or decree made by a

judge of probate, requiring the administrator to

do certain acts, such judge of probate may cause-

the bond of such administrator to be prosecuted.

Section 8 provides for the issue of execution
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Section 9 provides for the disposition of "all

moneys received on any execution issued on a

judgment in favor of a judge of probate, as

mentioned in the preceding section. " Held, that

an action may be brought in the name of the

judge of probate, on an administrator's bond, for

failure of the administrator to perform any order

or decree mentioned in section 5.—O'Qorman v.

Lindeke, 1 N. W. 841, 26 Minn. 03.

19. Where an administrator's accounts are set

tled after his death, and his personal representa

tives fail to obey an order of the probate court to

pay into court the amount found due on such set

tlement, an action may bo brought on the bond

of the deceased administrator, under Gen. St.

Minn. c. 65, i 5, which provides that whenever

an administrator, etc., "refuses or omits to per

form any order or decree made by a judge of pro

bate having jurisdiction, forrendering an account,

or upon a final settlement, or for the payment of

debts, legacies, or distributive shares, such judge

of probate may cause the bond of such'' adminis

trator to be prosecuted. — O'Gorman v. Lindeke,

1 N. W. 841, 26 Minn. 93.

20. An action on a joint and several adminis

trator's bond may be brought against one only of

the obligors, and it is immaterial that the order

of the probate judge, directing that the bond be

prosecuted, does not say that all the obligors shall

be sued. —O'Gorman v. Lindeke, 1 N. W. 841, 26

Minn. 93.

81. Under Gen. St. Minn. 1878, c. 55, $ 5, provid

ing that in certain cases "the judge of probate may

authorize any creditor * * * to bring an action

on the bond" of an executor or administrator, the

"creditors" to whom the right of action is given

are only those whose claims have been allowed

against the estate by commissioners, or by the

judge of probate as prescribed bv law.—First Nat.

Bank v. Nathan, 9 N. W. 626, 28 Minn. 160.

22. Upon an appeal from a probate court to a

district court, under Gen. St Minn 1S7S, c. 49,

i 13, there being no provision directing the decis

ion of the district court to be certified to the

probate court for further proceedings, the Judg

ment of the district court stands for the judg

ment of the probate court without any order or

other proceedings in the probate court. And

where, on such an appeal, a claim is allowed

against an estate, and adjudged to be paid, if the

executor, having sufficient assets, after proper

notice and demand refuses to pay the claim, an

action may be maintained on his bond, without

further proceedings to put him or his sureties in

default.—Berkey v. Judd, 17 N. W. 618, 81

Minn. 271.

23. A refusal to pay a legacy is not a breach

of the condition of an administrator's bond un

less there has been an order or decree of the

probate court directing pavment.—Huntsman v.

Hooper, 20 N. W. 127, 32 Mian. 103.

24. The probate court has jurisdiction of an

action on an administrator's bond.—Palmer v.

Pollock, 4 N. W. 1113, 26 Minn. 433.

25. An administrator de bonis rum may sue

on his predecessor's bond to recover the balance

of money remaining in bis hands upon final ac

counting, without any previous order of the pro

bate court requiring his predecessor to pay over

such balance. And such action may be brought

in the name of the administrator de bonis non,

by permission of the probate judge, under Gen.

St. Minn. 1878, c. 65, § 1, providing that all such

bonds may be prosecuted in the name and for the

benefit of any person interested therein, when

ever the Judge of probate directs.—Batch v.

Hooper, 20 N. W. 124, 32 Minn. 158.

Distinguishing Wood t. Myrick. 16 Mian. 494, (OIL 447.)

HI. Assets.

What constitutes.

26. Real estate of a deceased descends to the

heir or goes to the devisees, subject to adminis

tration and payment of the debts of the de

ceased; and this liability continues until the

closing of administration, not only as against

the heirs and devisees, but also purchasers from

them.—State v. Probate Court, Ramsey County,

26 Minn. 22.

27. Land patented to heirs of a deceased person

under Rev. St. U. S. $2269, is no part of the estate

of such deceased person, and is not subject to ad

ministration as such.—Dawson v. Mayail. (Minn.)

48 N. W. 12.

45 Minn. 408.

28. An intestate's widow and son were appoint

ed administrators in 1357. The intestate had oc

cupied certain land under a contract of purchase,

which was not inventoried or treated as a part of

the estate. In 1859, the son, as administrator,

assented to a cancellation of the contract, and the

land was conveyed to the widow, who paid for it.

She conveyed part of the land to the son, and they

have been in exclusive possession since 1859. In

1887, other heirs filed a petition to have the land

included in the inventory, and distributed as a part

of the estate. Held that, in analogy to the statute

of limitations, the probate court was justified in

refusing to grant the petition.—Davis v. Towns-

end, (Minn.) 48 N. W. 405.

45 Minn. 528.

29. Under Gen. St. Minn. c. 40, the fee of the

homestead, subject to the life-estate of the husband

or wife, is to be treated as assets belonging to the

estate of the deceased, and may be sold, and pro

ceeds applied to the payment of debts, in due

course of administration.'—McGowen v. Baldwin,

(Minn.) 49 N. W. 251.

46 Minn. 477.

30. An administrator who holds a note and

mortgage assigned to him as collateral security

by intestate in his life-time waives his riguts as

pledgee by treating the note and mortgage as as

sets of the estate and proceeding to foreclose the

mortgage in his capacity as administrator.—Lewis

v. Welch, (Minn.) 48 N. W. 608.

47 Minn. 193.

IV. Powers and Duties.

Acts prior to appointment.

31. In replevin by an administratrix for a

horse, which had belonged to the intestate at the
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time of his death, defendant offered evidence

that, after intestate's death, and before the ap

pointment of the administratrix, she had traded

the horse to defendant for a horse owned by him,

and, after her appointment, had ratified the ex

change. Held, that the evidence was properly

rejected; the title of the administratrix could not

be affected, to the prejudice of the estate, by her

acts prior to her appointment.—Wiswell v. Wis-

well, 29 N. W. 1(56, 35 Minn. 871.

Real estate of deceased.

32. An administrator is not bound to exercise

his right to the possession and rents of the realty,

conferred by Rev. St. Minn, c. 62, $ 6, unless such

realty or rents and profits are needed in settle

ment of the estate.—Paine v. First Div. St. P. &

P. R, Co., 14 Minn. 65, (GiL 49.)

88. An administrator has a right to the pos

session of the real estate of his intestate, whether

or not the personal estate be sufficient for the

payment of debts, under Oen. St. 1866, c. 52, $

6, which gives him the right to the possession

and profits of the real estate without qualifica

tion, and no order of the probate court is neces

sary to enable him to maintain an action to re

cover such possession.—Miller v. Hoberg, 22

Minn. 249.

84. Under Gen. St Minn. 1878, c. 62, $ 6, pro

viding that "the executor or administrator has a

right to the possession of all the real, as well as

personal, estate of the deceased, " if an adminis

trator takes possession of such real property, he

may then maintain an action for a trespass com

mitted thereon after the death of his intestate,

although before he took possession. In such case

his possession relates back to the death of his

intestate.—Noon v. Finnegan, 13 N. W. 197, 29

Minn. 418.

85. In Gen. St Minn. 1878, a 77, $ 6, provid

ing that "no person is liable to an action as exec

utor of his own wrong for having taken, received

or interfered with the property ot a deceased

person, but is responsible to the executor as gen

eral or special administrator of such deceased

person, lor the value of all properly so taken, "

etc., the words, "as general or special adminis

trator, " should be read, "or general or special

administrator;" and the provision does not give

to the personal representative a -lght of action

for trespass on real property of his decedent,

where he has not takon possession thereof, as

authorized by Gen. Bt. 1878, c. 52, $ 6.—Noon v.

Finnegan, 13 N. W. 197, 29 Minn. 418

86. Under Gen. St. Minn. 1878, c. 52, g 6, pro

viding that "the executor or administrator has a

right to the possession of all the real as well as

personal estate of the deceased," an executor or

administrator, who has asserted his rights by

taking possession of the real estate, may main

tain an action for a trespass committed thereon

after the death of the decedent, although before
he took possession. And in such an action he

may recover full damages, though in excess of

the sum needed to pay debts.—Noon v. Finnegan,

19 N. W. 391, 32 Minn. 81.

87. The widow of a decedent continued to oc

cupy the homestead, which consisted of three ad-

|oining town lots, with a house that stood partly

on each of the lots, no part of which, however,

had been selected by her or assigned to her by

the probate court as a homestead. Held, that

taxes and repairs on the premises were payable

by the widow and not by the administrator.—In

re Wilson, 8 N. W. 830, 28 Minn. 18.

Continuing partnership business.

38. A testator authorized his executors to carry

on his copartnership business, "giving full and

complete authority to my said executors to join

with my copartner in the execution of any and
all contracts, deeds, mortgages • « » that

may become necessary for the proper conduct of

said business; for the sale or mortgaging of the

firm's pine lands and stumpage; for the purpose

of borrowing money for said business, and renew

ing and continuing any firm indebtedness. " Held,

that the power to mortgage was not confined to

pine land and stumpage, and that the executors

could join the surviving partner in a mortgage

given to correct a mistake in a mortgage given

by the partners In which the land conveyed was

misdescribed.—Brown v. Morrill, (Minn.) 48 N.

W. 828.

45 Minn. 488.

89. The members of a firm owned an undivided

two-thirds interest in a block of land which they

occupied in their business, paying rent to the

owner of the other third. The two-thirds inter

est was entered on the books of the firm among

the firm assets, and brought into the stock account

of the partners. The taxes were paid by the

firm, and the land was repeatedly mortgaged for

its use. Held, that it was part of the assets of

the firm, and came within a clause in a will of

one of the partners, in which he authorized his

executors to join the surviving partner in execut

ing mortgages on the firm lands.—Brown v. Mor

rill, (Minn.) 48 N. W. 328.

45 Mknn. 483.

Liability of estate for aots of adminis

trator.

40. The delivery to an administrator, and the

receipt by him, of money or property as rent of

land to which the intestate's estate is not en

titled, does not render the estate responsible

therefor to the person entitled thereto, where it

does not appear that the property was treated or

used as assets of the estate, or that the estate re

ceived any benefit from it—Fritz v. McGill, 18 N.

W. 753, 31 Minn. 536.

41. The estate of an intestate is not liable for

fraudulent representations or conduct of the ad

ministrator.—Fritz v. McGill, 18 N. W. 763, 31

Minn. 536.

V. Allowance and Payment or Claims.

What are claims against estate.

42. A wife assumed and paid, out of her own

separate property, the necessary expenses of her

husband's last sickness aud funeral. Held,

that she had a valid claim thorefor against his

estate.—McNally v. Weld, 14 N. W. 895, 30 Minn.

209.

43. A personal tax. being made, by Gen. St.

Minn. 1878. c. 53, $ 38, payable out of the estuto
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of a deceased person, is a debt which may be

proved against and paid out of the estate. —Wash

ington County v. Estate of Jefferson, (In re Es

tate of Jefferson,) 28 N. W. 256, 35 Minu. 215; Jef

ferson's Ex'rs v. Washington County, Id.

44. Proper funeral costs and charges are ex

penses of administration, and are to be paid by

the administrator or executor out of any funds in

his hands; he receiving credit for the amount

upon his account. They need not be first pre

sented to the judge of probate for examination

mid allowance.—Dampier v. St Paul Trust Co.,

(Minn.) 49 N. W. 286.

46 Minn. 526.

Contingent claims.

45. A contingent claim against the estate of a

deceased person, which does not become absolute

within the time limited by Ben. St. Minn. 1866,

c. 53, for proving ciaims before commissioners

therein provided for, is not barred by failure to

so present the same, but the holder may, after it

becomes absolute, enforce it against the heirs,

devisees, legatees, or next of kin, to the extent

of the propertv of the estate received by them.

—McKeen v. Waldron, 25 Minu. 466.

46. The obligee in a penal bond executed, as

surety, by a person since deceased, whose estate

has been fully administered, may maintain an

action for a breach of such bond, occurring sub

sequent to the closing of such administration pro

ceedings, against the persons to whom the estate

has been distributed, although the claim upon

such bond was not proved before commissioners

of the probate court, as required by Gen. St.

Minn. c. 53.—McKeen v. Waldron, 25 Minn. 406.

47. A claim in favor of creditors of an Insolv

ent corporation against the estate of a deceased

holder of "bonus" stock therein, before the as

sets of the corporation have been fully adminis

tered, is a "contingent claim," within the mean

ing of Gen. St. c. 53, providing for the presenta

tion and payment of contingent claims against

the estate of a deceased person. — Hospes v. North

western Manuf'g & Car Co., (Minn.) 50 N. W.

Appointment of commissioners to ad

just claims.

48. Pub. St. Minn, c 44, II, which provides

that it shall be the duty of the court to appoint

commissioners upon the estate of a decedent

"when letters testamentary or of administration

shall bo granted," does not restrict the power of

such appointment to the time when the letters

were first granted, but the same may be exer

cised at any time during the progress of admin

istration.—Wilkinson v. Winne's Estate, 15Miun.

159, (Gil. 123.)

49. The appointment of commissioners to

Audit claims against the estate of a deceased

person, as prescribed by Gen. St. Minn. 1866,

o. 53, does not depend upon the existence of per

sonal property belonging to such estate.—Bryant

Livermore, 20 Minn. 313, (Gil. 271.)

50. It is not a valid objection to the appoint

ment of commissioners to audit claims against

the estate of a deceased person, as prescribed by

Gen. St. Minn. 1866, o. 53, that no Inventory had

been filed at the time of such appointment.—

Bryant v. Livermore, 20 Minn. 813, (Gil. 271.)

51. The objection that commissioners appointed

under Gen. St Minn. 1866, c. 53, to audit claims

against the estate of a deceased person, are

partial, and are themselves interested in claims

against the estate, is waived by a creditor who

presents his claim to them although he knows of

their disqualification.—Bryant v. Livermore, 20

Minn. 313, (Gil. 27L1

52. An affidavit that there are no debts exist

ing against the estate of a deceased person will

not prevent the appointment of commissioners,

under Gen. St. Minn. 1866, c. 53, to adjust claims

against the esta te, or affect the right of creditors,

if any, to have them paid out of the estate.—

State v. Probate Court, Ramsey County, 25

Mian. 22.

Time for presentation—Limitation.

63. Claims not presented for allowance within

the time limited by the probate court, are barred,

unless within the provisions of Gen. St Minn.

1878, c. 58, 8 16, by reason of the pendency of an ac

tion against deceased at the time of his death.

Such action must be on the specific claim, and not

for another purpose, and to determine this fact,

the court may go back of the judgment.—Fern v.

Leuthold, (Minn.) 39 N. W. 899.

89 Minn. 212.

54. Where one having a claim against the es

tate of a decedent does not present it until 14

years after the decease, his right to have the claim

allowed is barred by his laches.—In re Gragg's

Estate, (Minn.) 47 N. W. 543.

45 Minn. 112.

55. In an action pending in another state at

the time of the death in that state of the defend

ant his administrator, there appointed, was sub

stituted as a party, and judgment rendered

against such administrator. Held, such judg

ment, not having been presented to commission

ers appointed in Minnesota within the time lim

ited by the court, was, as provided by Gen. St

1806, c. 53, $ 14, forever barred, and an action

against the administrator in Minnesota, based

tnereon, was not maintainable. — Commercial

Bank of Kentucky v. Slater, 21 Minn. 172; Same

v. Same, Id. 174.

DIstlnRnlBhed In Re Kittson's Estate. 48 N. W. 419, 4ft
Minn. 200.

Extension.

50. Gen. St. Minn. c. 53, $ 8, giving probate

courts the power, on cause shown, to renew a

commission, and allow lurther time to exumine

claims against the estate of a deceased person,

is mandatory in the case of an application prop

erly made.—Massachusetts Mut Life Ins. Co. v.

Elliot, 24 Minn. 134.

57. On the hearing of an application for the re-

nowal of a commission for the adjustment of

claims against a deceased person, whether the

applicant has been duly diligent in making his

application is matter proper to be considered up

on the question whether "good cause" for an ex
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tension has been shown; and, if he has not been

so diligent, the application may bedenied. —Mas

sachusetts Mut. Life Ins. Co. v. Elliot, Minn.

134.

58. A foreign corporation learned of the

death of their debtor more than two months be

fore the expiration of the period allowed for the

presentation of claims against his estate, and

thereafter more than two months elapsed before

they took any steps towards presenting such

claim to the commissioners; they, in the mean

time endeavoring to collect the debt from the

principal. Held, that the probate court properly

refused to reaew the commission, and to extend

the time for the proving of their claim, upon the

ground that they had not exercised proper dili

gence.—Massachusetts Mut. Life ins. Co. v. El

liot, 24 Minn. 134.

Distinguished In MoMrod t. Mills' Estate, (In re Mills'
Estate.) 28 N. W. 632. 81 Minn. 298.

59. Illness of the attorney employed to prepare

and present a claim against the estate of a dece

dent, by reason of which it was not presented

within the time limited, ts "good cause" for a

renewal of the commission and tho allowance

of further time to present the claim, as per

mitted by Oen. St. Minn. 1878, c. 53, S 8, "for

good cause shown ; " and such extension of time

Is properly granted, within the discretion of the

court, where there has been no order for payment

of debts or distribution of the estate, and it is not

suggested that any material delay will result

Distinguishing Insurance Co. v. Elliot, 24 Minn.

134.—Mollison v. Mills, (In re Mills,) 25 N. W.

631, 34 Minn. 296.

60. An order of the probate court refusing to

grant a second extension of time for filing claims

against the estate of a decedent will be sustained,

where it appears that the period of the first exten

sion was allowed to expire without any effort to

obtain a further extension, and that a review of

the denial of the second application was not sought

for two months after the making of the order.—

State v. Probate Court, (Minn.) 48 N. W. 692.

42 Minn. 54.

61. Where, two months before the expiration

Of the time limited for creditors to present thoir

claims against an estate, the officers and stock

holders of a corporation of which deceased was

president discover facts rendering him liable to

the corporation for official misconduct, the probate

court is Justified in refusing to consider their claim,

when presented for the first time on the final ac

counting by the executors, which took place more

than five months after the stockholders and officers

had ascertained the facts, and more than three

months after the time for the presentation of claims

had expired; and the fact that the stockholders

and officers were not able to ascertain the exact

amount due from deceased until within a few

days before the presentation of the claim is not

a "good cause" for extending the timo originally

limited for the presentation of claims, within

Prob. Code Minn. § 102, (Gen. Laws 1889, c.

46,) which authorizes the probate court to srant

such extension for "ffnod causo shown."— St.

Croix Boom Corp. v. Mower'B Ex'rs, (St. Croix

Boom Corp. v. Brown.) 50 N. W. 197, 47 Mina.

2SL

62. Certiorari will lie to review an order of

the probate court denying an application of a

creditor for further time within which to present

a claim to the commissioners upon the estate of

a deceased person.—Massachusetts Mut. Life Ins.

Co. f. Elliot, 24 Minn. 134.

DIstlngntHbed In State T. Probate Court, 10 N. W. 210.
28 Minn. 3X2.

Entitling proceedings.

63. No formal mode for entitling proceedings

to establish claims against the estates of deceased

persons being prescribed by statute, any entitling

or description of such a proceeding which will

identify it is sufficient.—Washington County v.

Estate of Jefferson, (In re Estate of Jefferson,)

28 N. W. 256, 35 Minn. 215; Jefferson's Ex'rs v.

Washington County, Id.

Report of commissioners—Allowance of

claims.

64. A report of commissioners, appointed un

der Oen. St Minn. 1866, c. 53, for the adjustment

of claims ugainst the estate of a deceased person,

allowing or disallowing a claim, has the effect

of a judgment, and, unless appealed from, is

final.—State v. Probate Court, Kumsey County,

85 Minn 23.

65. All persons Interested in an estate are piv-

ties to, and bound by, the award of commission

ers appointed under Gen. St. Minn. 1866, c. 53,

for the adjustment of claims against the estate

of a decedent, and the judgment of the appellate

court on appeal from such award.—State v. Pro

bate Court, Ramsey County, 25 Minn. 22.

Distinguished In Gage T. Stlmaon. 1 N. W. 807. 2A Minn.

ss. *

66. The allowance by the probate court of a

claim against a decedent's estate has the effectof

a judgment; and, when not appealed from, is

binding on all persons interested in the estate,

though in fact the claim was not valid.—Lewis

v. Welch, 48 N. W. 008, 47 Minn. 193; Barber

v. Bowen, 49 N. W. 084, 47 Minn. 118.

Appeal from order allowing or disal

lowing claims.

67. Gsn. St. Minn. 1866, c. 53, { 20, provides

that a creditor preferring a claim against the es

tate of a deced en", may appeal from "the decis

ion and report of the commissioners to the district

court. " Section 11 provides that such report

shall embrocea list of claims presented or exhib

ited in offset, how much was allowed or disal

lowed, together with the final balance, whether in

favor of tbe creditor or the estate. Held, that a

creditor, in case of disallowance of a part of his

claim, must appeal from the decision on the claim

as presented, and not from that part of the de

cision disallowing a portion of his claim.—Cape-

hart v. Logan, 20 Minn. 442, (Gil. 395.)

68. An appeal from an order of a probate judge,

allowing or disallowing a claim against the es

tate of a decedent, made under Laws 1870, o. 65,

and Laws 1879, o. 69; which transferred to the

probate Judge the duties of commissioners to re

ceive such claims prescribed by Gen. St. 1S78, o.

53, is to be governed by the provisions of chapter

53, and not of chapter 49, which regulates ap
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peals from certain orders or Judgments of the

probate court ; and therefore such an appeal must

betaken within 60 days after the entry of the or

der in the register required by chapter 53, § 81,

not 60 days from the date of actual notice of the

order. — Auerbach v. Gloyd, 27 N. W. 193, 84

Minn. 600.

69. An order of the probate court allowing a

claim against the estate of a decedent is pre

sumed, the contrary not appearing, to have been

entered on the day it was made, so that the 60

days allowed by Gen. St. Minn. 1878, c. 53, jj 34,

(Laws 1879, c. 69,) for an appeal therefrom runs

from that day.—Charles v. Charles, 89 N. W. 170,

85 Minn. 438.

70. Under Gen. St. Minn. 1878, o. 63, authorizing

any executor, administrator, or creditor of an es

tate to appeal from the allowance or disallowance

in the probate court of claims against the estate,

a notice of appeal served and filed is effectual as

an "application" for an appeal.—Lake T.Albert,

(Minn.) 35 N. W. 177.
87 Minn. 463.

71. The trial and determination of a claim

against an estate on appeal from the probate court,

without pleadings, is an irregularis merely, and

does not go to the district court's jurisdiction.—

Lake v. Albert, 35 N. W. 177, 37 Minn. 453.

72. The payee of a note given for the benefit of

another is a "creditor, " within the meaning of the

statute, 8 24, c. 53, Gen. St, Minn. 1878, allowing
appeals from the disallowance of claims against

estates in the probate court.—Lake v. Albert, 35

N. W. 177, 37 Minn. 453.

78.'Prob. Code Minn, j 253, provides that,

where an executor or administrator declines to

appeal from the allowance of a claim against the

estate, any person interested in the estate as

creditor, devisee, etc., may appeal "in the same

manner as the executor or administrator might

have done, and the same proceedings shall be

had in the name of the executor or administrator. "

Held, that the notice of appeal should be signed

by the person appealing, and not in the name of

the executor or administrator.—Schultz v. Brown,

(Minn.) 49 N. W. 982.

47 Minn. 255, 257.

74. The statute does not require proof of the

fact of the refusal of the executor to be made or

filed as a prerequisite to such right of appeal.

The proof maybe made at any time when the fact

is called in question.—Schultz v. Brown, (Minn.)

49 N. W. 982.

47 Minn. 2!>5, 257.

Decree for payment.

75. In the absence of statutory requirement,

no notice need be given to authorize a probate

court to make a decree for payment of debts, and

distribution of assets among creditors, in pro

ceedings on the estate of a deceased peison.

Lanier v. Irvine, 24 Minn. 116.

76. After a decree in the probate court, direct

lng the payment of debts allowed bvthe commis

sioners, it will be presumed that they gave the

proper notice, or the administrator appjared be

fore tliem; and, in an action on the bond of the

administrator for such claim, the decree is suffi-

-.ient proof of the giving of such notice. —Lanier

v. Irvine, 24 Minn. 116.

77. "1 ne validity of a decree of the probate

court for the payment of debts, and distribution

of assets among creditors, is not affected by the

existence of unpaid funeral expenses. —Lanier v.

Irvine, 84 Minn. 116

78. On a claim by a widow against the estate

of her husband, deceased, for money loaned to

him, it appeared that the money was loaned sev

eral years before his death ; that they transacted

business with each other as if strangers; that

he was abundantly able to pay the debt, if In-

owed it; that the wife, having urgent need of

money, instead of requiring repayment of such

debt, resorted to a sale of property to the hus

band as a means of obtaining money from him ;

and that during that transaction no allusion was

made to any indebtedness from him. Held, that

this justified a finding by the probate court dis

allowing the claim. —In re Mintzer, 83 S. W. 845,

33 Minn. 470.

79. On an application to a probate court to va

cate its order allowing certain claims against an

estate, it appeared that the heirs of the deceased

who made the application resided nut of the

Btate, and had no actual notice of the adminis

tration; that the claims were very stale; that

they were allowed without any contest or ob

jection on the part of the administrator, and

without any attempt by him to communicate with

the heirs: and there was strong ground to

charge collusion between him and the claim

ants. . Held, that the order should be vacated.—

In re O'Brien, (In re Gragg,) 19 N. W. 651, 38

Minn. 143.

80. On the face of a petition for the final dis

tribution of the assets of an estate, it appeared

that the executor had been admitted to defend an

action brought against the deceased in a federal

court sitting within the state, and that the action

was pending on appeal from a judgment of dis

missal. The plaintiff in that suit was cited to

show cause against the distribution. Gen. St.

Minn. 1878, c. 53, § 16, provides that, when an ex

ecutor is made a party to a suit peading against

his testator, the judgment therein may be certified

to the probate court, and shall be paid as other

claims. Held, that the probate court was justified

in refusing to order distribution, though the plain

tiff in the pending suit did notappear to oppose the

same.—In re Kittson's Estate, (Minn.) 48 N. W.

419; St. Paul Trust Co. v. Hill. Id.
45 Minn. 197.

Dintlnunlshing Commercial Bank ot Kentacky v. Slater.

21 Minn. 172.

Remedy against personal representa

tives in case of failure to appoint

commissioners.

81. Where a creditor of an estate has, by rea

son of an omission to appoint commissioners, tbe

right to bring an action against a personal repre

sentative, under Pub. St. Minn. c. 44, § 59, such

remedy is not exclusive; but, if commissioners

are subsequently appointed, such claim may be

prtsentoj to and proved before them. —IVilkinson

v. Winne's Estate, 15 Minn. 159, (Gil. 123.)
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82. A delay of seven years In the appointment

of commissioners is an "omission to appoint,"

within Pub. St. Minn. c. 44, 8 59, authorizing

proceedings by a creditor against the personal

representative in default of such appointment.—

Wilkinson v. Winne's Estate, 15 Minn. 159, (Oil.

123.)

88. A right of action against the estate of a

deceased person is not barred by failure to pre

sent the claim to commissioners within six years

after cause of action accrued, (the general period

of limitation,) nor by granting letters of admin

istration, no commissioners being appointed

until more than six years after both such events.

—Wilkinson v. Winue's Estate, 15 Minn. 159,

(Gil. 123.)

84. Aftar a referee had filed his report direct

ing Judgment for plaintiff, ono of the defendants

died. An appeal was then taken from an order

denying a motion for a new trial. The order

was affirmed, tho cause remanded, and Judgment

was entered on the report. Gen. St. Minn. 1878, c.

66, i 274, provides that "if a party dies after

verdict or decision upon an issue of fact, and be

fore judgment, the court may nevertheless ren

der judgment thereon. Such judgment is not a

lien on the real estate of the deceased party, but

is payable in the course of the administration on

his estate." Held, that plaintiff was entitled

to an order of the probate court directing the

administrator of the deceased defendant to pay

the Judgment, though it was not presented for al

lowance to the commissioners appointed to audit

claims against the estate, and though the admin

istrator was not made a party to the action, un

der Gen. St Minn. 1878, c. 53, $ 16, which provides

that "all actions which are pending against a

deceased person at the time of his death may, if

the cause of action survives, be prosecuted to final

Judgment, and the executor or administrator may

be admitted to defend the same; and, if judg

ment is rendered against the executor or adminis

trator, the court rendering it shall certify the

same to the probate court, and the amount there

of shall be paid in the same manner as other

claims duly allowed against the estate. "—Ber-

key v. Judd, 8 N. W. 3ts3, 27 Minn. 475.

85. In an action to recover the amount of a

claim which had been duly allowed against the

estate of which defendant was the administrator,

it appeared that defendant had in his hands as

sets sufficient to pay all the claims allowed

against his intestate's estate, but that, after the

claims had been allowed, a judgment had been

recovered against the administrator for the

amount of a claim which had been rejected by

tne probate court. Tho estate was insufficient to

pay all the claims and tho judgment. Held,

that defendant was entitled to have an account

taken of the assets of his intestate's estate, and

of the claims against it, including the judg

ment, and to an order that plaintiff recover only

a ratable proportion of his claim.—Ames Y.

Slater, 6 N. W. 418, 27 Minn. 70.

VI. Settlement and Accounting.

Credits—Claims not allowed by com

missioners.

86. An executor paying, out of funds not be

longing to the estate, claims against the estate

V.lM.DIG.—24

properly allowable by, but which are not pre

sumed to or allowed by, commissioners appointed

under Gen. St. Minn. c. 53, § 14, for the adjust

ment or claims against the estate, is not entitled

to credit for such payments in the settlement of

his accounts as executor.—Bunnell v. Post, 25

Minn. 376.

Conclusiveness of discharge.

87. Where a probate court has jurisdiction of

an estato, its decree discharging au executor

cannot be questioned in a collateral proceeding,

though such decree recites as a reason for such

discharge a cause which, under the statute au

thorizing the discharge, is insufficient.—Simpson

v. Cook, 24 Minn. 180.

88. Where, upon an application for the final

settlement of his accounts by one of the adminis

trators of an estate, (two having qualified,) and

fov a final discbarge, the probate court, having

jurisdiction to hear such application, made an or

der allowing the account, and discharging the ad

ministrator, it was a final order, and valid until

set aside in the same proceeding, though the other

administrator, who had left tho state, and ceased

to act, had not been removed, and did not join in

the application.—State v. Probate Court, (Minn.)

41 N. W. 1033.
40 Minn. 206.

VII. Liabilities and Misconduct.

Liability for funeral expenses.

89. An executor, if he have sufficient assets,

is liable to an undertaker who, at the request of

those in charge of the remains of a deceased per

son, rendered services in and about the interment.

—Dampier v. St. Paul Trust Co., (Minn.) 49 N.

W. 286.

46 Minn. 526.

90. An administrator who, having assets in

his hands, refuses or neglects to pay the funeral

expanses of his intestate, being requested so to

do, is individually liable at the suit of the un

dertaker.—Dampier v. St. Paul Trustee, (Minn.)

49 N. W. 286.

46 Minn. 526.

Loss of funds deposited in bank.

91. An administrator collected money of the

estate, and retained the same in his hands for

more than five years without making auy effort

to settle. Held, there being no excuse for his

long delay in settlement, that he was chargeable

with loss of the money through failure of the

banker with whom ho had deposited tho same,

though he had not been otherwise negligent.—

Wood v. Myrick, 17 Minn. 408, (Gil. 386.)

Purchase of estate by administrator.

92. An administrator who holds a note and

mortgage assigned to him as collateral security

by intestate in his life-time, cannot, after treat

ing tho mortgage as assets of the estate, buy in

the mortgaged premises for his own benefit under

foreclosure proceedings instituted by him as ad

ministrator, but his title thus acquired is held

in trust for the heirs, subject to tho payment of

his debt—Lewis v. Welch, (Minn.) 48 N. W. 608.

47 Minn. 198.

Affirmed In I^vris v. Welch. 40 N. W. 6G.\ 47 Minn. 19J.
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93. At the sale by an administrator under fore

closure of a mortgage belonging to tho estate, the

administrator, being a creditor of the estate, pur

chased the mortgaged premises in his own behalf

at a price less than the amount of his debt, ap

plying so much of his allowed claim against the

estate in making the purchase. Held, that the

heirs of the intestate, asserting their right to

charge the administrator as a trustee for them of

the title acquired by such purchase, should not

be required to pay to him the full amount of his

debt against the estate, but only so much of it as

no had applied in making the purchase. 48 N. W.

BOS, affirmed. Mitch km. and Colmxs, JJ., dis

senting. —Lewis v. Welch, (Minn.) 49 N. W. 665.

47 Minn. 193.

VIII. Sales under Order op Court.

Lien of creditors.

94. Laws Minii. 1876, c. 37, (Gen. St. 1878, o.

46, S 8,) limiting the period that a debt shall re

main a lien on property of a deceased person to

three years, is not retroactive in its operation.

—State v. Probate Court, Kamsey County, 25

Minn. 22.

95. A final decree discharging the administra

tor discharges the lien of creditors on real estate

which might have been previously sold to pay

debts.—State v. Probate Court, (Minn.) 41 N. w.

1033.

40 Minn. 296.

Consent of heir — Statutory require

ments.

96. An instrument executed by an heir of the

intestate, authorizing the administrator to sell eer-

tain land "under the direction of the court, " does

not dispense with the necessity for observing all

the statutory requirements.—In re Hartley, (Minn.)

37 N. W. 449.

38 Minn. 325.

Application for license to sell—Time.

97. The proviso at the end of Gen. St. Minn.

1878, c. 46, S 8, "that no dobt or claim against

any deceased person which had not become a lien

upon his real estate before bis death shall con

tinue to be a lien upon any such real estate after

tho lapse of three years from the date of such

death, " meant merely that the real estate of a

decedent should not continue liable to be sold for

payment of debts and claims not liens before his

death, after the lapse of throe years from the

date of his death.—In re Ackerman, 21 N. W.

852, :!3 Minn. 54. Note. The proviso above re

ferred to was repealed by Laws 1685, o. 19.

98. Chapter 18, Laws Minn. 1879, operated to

repeal section 3, c. 87, Laws 1876, so far as the lat

ter limited the time within which the real estate

of a deceased person may be sold for payment of

debts to three years from the date of decease, since

it authorizes such sale within one year of making

the order, or within such further time not exceed

ing two years as may be allowed by the probate

court.—Culver v. Hardenbergh, (Minn.) 33 N. W.

792.

37 Minn. 225.

99. An application for license to sell real estate

for the payment of debts in the course of adminis

tration must bo made within a reasonable time

after the allowance of the claims of creditors, and

such application, made after the lapse of 10 years,

the limit of ordinary judgment liens, was properly

refused.—State v. Probate Court, (Minn.) 41 N. W.

1033.

40 Minn. 296.

Petition.

100. The statement of outstanding debts of the

deceased, required by Pub. St. Minn. c. 39, 8 2,

in an application by an executor or administra

tor for license to sell the real estate, need not

be in detail; a statement of such indebtedness

in the aggregate is sufficient to confer jurisdic

tion.—State v. Probate Court of Kamsey County,

19 Minn. 117, (Gil. 85.)

101. Under Gen. St. Minn. 1866, c. 57, § 2, re

quiring the petition of executors, etc., for license

to sell real estate, to set forth the "conditions"

of tho respective portions thereof, such petition

need not show that there are no mortgages or in

cumbrances on the land, that it is not cultivat

ed or improved, or that there are no water privi

leges or other natural advantages thereon.—

Spencer v. Sheehan, 19 Minn. 338, (Gil. 292.)

Notice of hearing.

102. On application by an executor, for license

to sell real estate, the court directed notice

thereof to be given, by causing a copy of the or

der for hearing to be published, as provided bv

Pub. St. Minn. o. 39, gf 8, 4. Held, that such

service was good as against a devisee of the de

ceased, though not named in the notice or per

sonally served.—Spencer v. Sheehan, 19 Minn.

338, (Gil. 292.)

103. An objection to the sufficiency of the pub

lication of a notice of hearine, upon an adminis

trator's potition to sell real estate, is cured by

confirmation of the sale, and no appeal taken,

under Gen. St. c. 57, § 47, which provides that

such sale shall not be avoided for irregularities

after it has been confirmed by the court.—Day

ton v. Mintzer, 22 Minn. 393.

Bond.

104. Laws Minn. 1800, c. 31, S 4, requiring thatad

ministrators licensed to sell real estate should be

fore sale give a bond, etc., applies to a sale made

after its passage, though the license to sell was

granted prior thereto; and such a sale is void

when made without such bond.—Babcock v. Cobb,
11 Minn. 347, (Gil. •:47.)

Order for sale.

105. An order of the probate court for the sale of

land described it as the town of B., "according to
the plat thereof on record, * * • said town being

laid out upon • * * and unimproved, * * * be

ing subdivided into eighteen blocks, • • • the

said blocks being numbered" from 1 to IS inclusive.

Besides tho blocks there was a tract of land desig

nated on tho plat as "Eagle Park." Held, that

the general description was not limited by the ref

erence to the blocks, but included all the town as

it appeared on the plat, and that the park was part

of the land to be sold.—Middleton r. Wharton,

(Minn.) 43 N. W. 4.

41 Minn. 263.
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106. Where land held in common is partitioned

after a license of the probate court to sell an un

divided interest therein has been issued to an ad

ministrator, and before tue sale in pursuance

thereof, the license is not thereby invalidated,

but the jurisdiction of the probate court attaches

to the land set off to the heirs in the partition

suit, and the administrator may thereafter sell

the same upoD due notice.—Rice v. Dickerman,

(Minn.) 50 H. W. 698.

47 Minn. 527.

107. Land held in common was partitioned in a

suit brought for the purpose, after a license had

been granted by the probate court to an admin

istrator to sell an undivided interest therein, and

before a sale thereunder. The notice of sale,

subsequently made under the license, contained

a proper description of the lands so set off in

severalty, but did not distinctly refer to or con

nect the same with the description of the undi

vided tract previously held in common, but was

otherwise complete and regular, and the sale

made in pursuance thereof was duly confirmed

and deed givon. Held, that the sale was an ad

ministrator's sale, within the meaning of Gen.

St 1878, c. 57, j »0, requiring a suit by an heir

to reco .-er land sold by an executor or adminis

trator under license of the probate court to be

brought within five vears.—Rico v. Dickerman,

(Minn.) 50 N. W. 698.

47 Minn. 507.

10S. An order extending the time for spiling
the real estate of a deceased person for payment

of debts need not bo indorsed on the adminis

trator's certified copy of the order for sale, in

order to make the sale valid, since the authori

ty to sell proceeds from the order entered of rec

ord, and not from the indorsement.—Culver v.

Hardenbergh, 33 N. W. 792, 37 Minn. 225.

Notice of sale.

109. Gen. St. 1866, c. 57, § 85, requiring notice

of the time and place of an administrator's sale

of real estate to be published in a newspaper lor

"three weeks successively next before such

sale," is satisfied by three publications in a

daily paper at the rate of once a week on regu

lar publication days, separated by intervals of

a week.—Dayton v. Mintzer, 22 Minn. 3H3.

110. The notice of a sale of land by an admin

istrator was published on October 6th, 18th, and

20th, for a sale to be made November 1st. Held,

under Gen. St. Minn. 1878, o. 57, § 35, requiring

the notice of sale in such case to be published

"for three weeks successively next before such

sale, " that the publication became complete on

October 27th, and the sale, having been made

within the week following, was valid.—Wilson

v. Thompson, 3 N. W. 699, 20 Minn. 299.

111. Under Gen. St. Minn. 1866, c. 57, % ?5, re

quiring notice of an administrator's sale of real

estate to be published and posted for three succes

sive weeks "next before such sale, "a sale made

after an interval of nine days from the last publi

cation of notice is void.—In re Hartley, (Minn.) 37

N. W. 449.

88 Minn. 325.

112. Under Gen. St. Minn. 1SS6, c. 57, § 35, a no

tice of administrator's sale of real estate, naming

Duluth, in the county of St. Louis, as the place
of sale, without further designation, is insufficient,

and the sale void.—In re Hartley, 37 N. W. 449,

38 Minn. 325.

Validity.

113. Foreclosure by advertisement was com

menced by an administrator, who, pending the

proceedings, was removed, and a special admin

istrator appointed. The former administrator

completed the proceedings by sale. Held, it not

appearing that the special administrator objected

to tho sale, it would be assumod that it was

with his approbation and consent, and therefore

valid.—Baldwin v. Allison, 4 Minn. 25, (Gil. 11.)

114. Tho law will not infer fraud in an adminis

trator's sale of real estate, from the fact that the

purchaser is a son of the administrator. That

fact is merely a circumstance to be considered

with others in the case. — Cain v. McGeenty,

(Minn.) 42 N. W. 933.

41 Minn. 194.

Confirmation—Review.

115. Upon a sale of the real estate of a deceased

person, under license of the probate court, the or

der of confirmation passes on nothing but the acts

of the executor or administrator in making the

sale, and is no evidence of the court's jurisdiction

to license such sale.—Culver v. Hardenbergh,

(Minn.) 33 N. W. 792.

37 Minn. 225.

116. By confirmation of a sale of real estate In

administration proceedings, where it has Juris

diction, a probata court exhausts its powers in

reference thereto, and has no power thereafter

to review such proceedings, or vacate and set

them aside.—State v. Probate Court of Ramsey

County, 19 Minn. 117, (Gil. 85.)

Overruled by Gen. St. 1*78. c. 4D, 5 13. See In re Gragg,
(In re O'Brien.) 19 N. W. 651, 32 Minn. 143.

117. After the confirmation by a probate court

of an administrator's sale of real estate of his

intestate, made by order of the court, and after

a deed has been executed and delivered to the

purchaser pursuant to such order of confirma

tion, and after the administrator has been dis

charged, the probate court cannot entertain an

application to review and set aside tho proceed

ings.—State v. Probato Court of Sibley County,

22 N. W. 10, 33 Minn. 94.

Action to set aside sale—Collateral at

tack.

118. Laws Minn. 1864, c. 45, 8 2, limiting the

time within which a sale by an administrator or

executor might be attacked for failure to file the

bond required by statute, or other irregularity,

is a valid exercise of legislative powor, as tho

legislature might have dispensed entirely with

such bond.—Streeter v. Wilkinson, 24 Minn. 288.

Rico v. Dickerman, 50 N. W. COS, 47 Minn. 527.

119. Gen. St. Minn. 1866, c. 122, repealing Laws

1S(H, c. 45, did not revive the former limitation

laws relating to actions to vacate administrators'

sales.—Streeter v. Wilkinson, 24 Minn. 288.

120. Under Gen. St Minn. 1866, c. 57, § 47, pro-,

viding for a sale of decedent's land by the ad
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ministrator, where the administrator is "licensed

to make the sale by the probate court having juris

diction," where the license was granted by the

court which appointed the administrator, it is im

material in an action to set aside the sale that there

was not a proper petition for license to sell. The

court having acquired jurisdiction by the appoint

ment of the administrator, the license to sell could

be attacked only on appeal from the order grant

ing it. Following Montour v. Purdy, 11 Minn. 3S+,

(Gil. 278.)—Rumrill v. First Nat. Bank, 9 N.W. 731,

88 Minn. 203.

121. A sale of the real estate of an intestate by

an administrator to a bowl flde purchaser under

the license of a probate court having jurisdiction

of the administration of such estate, the record

being regular on its face, cannot be impeached col

laterally, or set aside by showing, contrary to the

petition for a license, that there were in fact no

debts against the estate.—Curran v. Kuby, (Minn.)

S3 N. W. 907.
37 Minn. 830.

122. In an action by the widow and heirs to re

cover land sold by the administrator without giv

ing the bond required by Laws Minn. 1860, c. 81, S

4, although the court of probate affirmed such

sale, the failure to give this bond may be shown

by the testimony of the probate judge that the

record is silent on the subject, and the testimony

of the administrator that none was executed.—

Babcock v. Cobb, 11 Minn. 347, (GIL 247.)

Application of proceeds.

123. Under Laws 'Minn. 1881, c. 43, permitting

an executor or administrator to apply the proceeds

of a sole of real estate to the satisfaction of incum

brances thereon, a sale, mode under an order to

sell subject to all incumbrances, the terms of which

were the payment by the purchaser of a mortgage

on the premises, which had been also proved as a

debt against the estate, and the conveyance of the

title clear of such mortgage, field valid as effecting

the result aimed at bythe statute.—Culver v. Har-

denbergh, (Minn.) 33 N. W. 792.

87 Minn. 225.

IX. Allowance to Widow.

Sale of property by widow before al

lowance by court.

124. A widow having selected such personal prop

erty of her deceased husband as she was entitled

to by statute, and having sold the same in consid

eration of support and the payment of her debts,

and after her death the probate court having sanc

tioned her selection and "allowed " the property to

the widow's vendee, the latter was entitled to the

property.—Benjamin v. Laroche, (Minn.) 40 N. W.

156.

89 Minn. 834.

X. Actions.

Actions by—When maintainable.

125. An administrator who loans money belong

ing to the estate may sue for it either in his repre

sentative or private capacity.—Bond v. Corbett,

S Minn. 248, (Gil. 209.)

126. Where there is a deficiency of assets in

the bauds of an administrator for the payment

of the debts of the intestate, he may, as allowed

by Gen. St. 1866, c. 52, § 15, maintain claim and de

livery, for property transferred by his intestate

in fraud of creditors, against such transferees

taking the property from his lawful possession,

and ncod not first bring an action to vacate such

conveyance. —Bennett v. Schuster, 24 Minn. 383.

127. Where a decedent convoyed an undivided!

interest in land in consideration of tho promise

of the grantee to pay off a mortgage on tho land

within a specified time, or to reconvey such in

terest to the grantor, and he fails to mako such

payment, and refuses to reconvey, the grantor's
cause of action on such agreement vests in the

administrator as a part of the estate.—Connolly

r. Connolly, 4 N. W. 233, 26 Minn. 350.

128. The administrators of an estate cannot main

tain an action to recover money payable upon

contract to the heirs of the intestate.—Bomash v.

Supreme Sitting of the Order of the Iron Hall.

(Minn.) 44 N. W. 12.

42 Minn. 241.

129. An action Is not maintainable by an ad

ministrator to procure the issuance of an execu

tion on a judgment recovered by his intestate,

but the proper course is by motion on the part of

the administrator to allow the action to be con

tinued in bis name, as representative of the do-

ceased.— Lough v. Pitman, 25 Minn. 120.

Limitation.

180. Pub. St Minn. o. 60, | 18, requiring action

on a claim against the estate of a decedent to be

brought within one year from the granting of

letters of administration on the estate, applies

only to claims which have matured at the time

of decedent's death.—Wilkinson v. Winne's Es

tate, 15 Minn. 159, (Gil. 123.)

131. The maker of a note died, and his admin

istratrix left the state before the maturity of the

note. The administratrix did not return for

eight years, and a year prior to her leturn sho

was removed, another appointed as administra

tor, and commissioners on the estate also ap

pointed. Held, that the general limitation of six

years to an action on the note did not run prior

to the appointment of the second administrator,

nor was suuh action barred by failure to present
the note to the commissioners within six years

from maturity or from the granting of the first

letters of administration, they not having been

appointed until more than six years after both

of those events.—Wilkinson v. Winne's Estate,

15 Minn. 159, (Gil. 123.)

132. Gen. St. Minn. c. 66, $ 18, provides that an

action may be brought by personal representatives

of a creditor within one year from his death, when

the cause of action survives, and the statute had

not run before bis death. Section 19 provides that

the time which elapses between the death of a

person and the granting of letters testamentary,

etc., not exceeding six months, and the period of

Bix months after the granting of suuh letters, are

not to be deemed par', of the time limited for com

mencing actions. In an action by an executor it

appeared that the causes of oction would have been

barred November 29, 18S8, and June 2, 18Ss, re

spectively, if plaintiff's testator had not died Mar
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10, 18S8. Plaintiff was appointed executor June

25, 18SS, and this action was begun April 15, 1889.

Held, that the two sections of the statute should

be construed together, and effect given to both,

and that the action was seasonably brought.—St

Paul Trust Co. v. Sargent, (Minn. ) 47 N. W. 51.

44 Minn. 449.

Actions against.

133. An action cannot be maintained In Minne

sota on a judgment recovered against an admin

istrator in another state, under Gen. St. 1M>6, c

53, % 50, which provides that In no case, except

those expressly provided for in that chapter, "shall

any action bo commenced or prosecuted against an

executor or administrator. "—Commercial Bank of

Kentucky v. Slater, 21 Minn. 174.

184. Oen. St. Minn. c. 90, % 14. relating to me

chanics' liens, provides that "executors and ad

ministrators, under this chapter, have the same

rights and are subject to the same liabilities that

their testator or intestate would be or might have

if living, " makes an exception to chapter 58, J

50, providing that actions can be brought against

executors and administrators only in the cases

expressly provided for in said chapter 53.—Cum-

mings v. Halsted, 1 N. W. 1052, 26 Minn. 16L

135. Gen. St Minn. c. 53, i 15, providing that,

when commissioners are appointed to examine

and allow claims against an estate, no action

ahall be commenced against the executor or ad

ministrator to recover possession of proporty, real

or personal, and section 50, providing that no ac

tion shall be commenced against an executor or

administrator in any case except as is expressly

provided for in s&id chapter, apply as well to a

case in which the judge of probate acts as com

missioner under section 20 as where the commis

sioners areappointed bvhim.—Cummings v. Hal

sted, 1 N. W. 1052, 26 Minn. 151.

Effect of settlement of account pending

suit.

136. Tho fact that administrators have filed

their account, and that the same has been allowed

and an order of distribution made while an action

brought by them is pending, does not abate the

action, nor relieve them of their responsibilities

and duties; they not having been finally dis

charged.—Lowry v. Tillany, 18N. W. 452, 31 Minn.

500.

Pleading—Alleging appointment.

137. Tho complaint in an action by an adminis

trator alleged the death of his intestate in a cer

tain county, and that plaintiff was, by the judge

of probate of said county, duly appointed admin

istrator of the estate of the intestate, and duly

qualified as such, and ever since had been and

was the duly qualified and acting administrator

of said estate. Held, that this was a sufficient

allegation of his appointment, though there was

no direct allegation that letters were issued.—

Chamberlain v. Tyner, 18 N. W. 97, 31 Minn. 871.

Costs.

138. By a judgment for an appellant against L. ,

an administrator, respondent, it was adjudged

that the appellant "do have and recover of said

L. , administrator of the estate of P., deceased,

respondent herein, tho sum and amount of $01.30,

costs and disbursements in this cause In this

court, and that said appellant have execution for

enforcement thereof." Held that, as, under

Gen. St. Minn. 1878, c. 54, § 13, and c. 67, g 12,

no execution for costs In an action by or against

an executor or administrator shall issue against

the estate, but execution therefor may be directed

to issue against the property of the executor or

administrator, the Judgment was against the ad

ministrator personally, and should be enforced

by execution against, his proporty. —Lough v.

Flaherty, 13 N. W. 131, 29 Minn. 295.

XI. FOREIGN AND ANCILLARY ADMINISTRATION.

Foreign executors—Appointment.

139. By the laws of Iowa, exclusive jurisdiction of

wills, and of the appointment of executors, etc., is

vested in the circuit courts, and the clerk is au

thorized in vacation to appoint executors. Held,

not necessary to sustain an appointment by the

clerk to show affirmatively that it was done in vaca

tion.—Drake v. Sigafoos, (Minn.) 40 N. W. 257.

89 Minn. 367.

Actions.

140. A foreign executor cannot maintain an

action for trespass on real estate in Minnesota,

the will not being proven nor letters issued there

in, though an authenticated copy of the letters

testamentary issued by the foreign court be filed

in the proper court in Minnesota.—Pott v. Pen

nington, 16 Minn. 509, (Gil. 460.)

141. The requirement of Gen. St. Minn. 1866,

c. 77, § 6, th_: a foreign administrator, before

bringing suit in Minnesota, must file a duly au

thenticated copy of his appointment in the do

mestic probate court, must be strictly compiled

with before the commencement of such suit.—

Fogle v. Schaffer, 23 Minn. 304.

142. Allegations in a complaint that plaintiff

has been duly appointed administrator in another

state, and duly tiled a duly authenticated copy

of his appointment, are putin issue by an answer

denying the compaint, and "each and every

part and portion thereof. " Fetz v. Clark, 7

Minn. 217, (Gil. 159.) followed.—Fogle v. Schaef-

fer, 23 Minn. 804.

Ancillary administration — When

granted.

143. The owner of shares In a Minnesota cor

poration having died domiciled in another state,

ancillary administration will not be granted in

Minnesota on the petition of a non-resident cred

itor, there being no domestic creditors, and no rea

son appearing why the petiiioner cannot prove

and collect his debt at the decedent's domicile.—

In re Washburn's Estate, (Minn.) 47 N. W. 790;

Putnam v. Pitney, Id.

45 Minn. 243.

To whom granted.

144. Where a will devising real property In Min

nesota, and admitted to probate in a foreign coun

try, is allowed in the probate court of the proper

county in Minnesota, upon the production of an au

thenticated copy in pursuance of Gen. Laws Minn.

1389, c. 46, $ 33, it becomes the duty of the court to

issue letters testamentary to a resident executor
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named in the will if duly qualified, as provided by

section 34, though such letters were refused him by

the court where tho will was originally proved.—

Bloor v. Myerscaugh, (Minn.) 47 N. W. 31 1.

45 Minn. 29.

Exemplary Damages.

See Damages, 14-23.

EXEMPTIONS.

Bee, also, Homestead.

From taxation, Municipal Corporations, 262-264.

Railroad Companies, 101-140; Taxation, 13-16,

85-42.

Pleading waiver of exemption, see Sheriffs and

Constables, 28.
Statutes allowing, as against existing debts, see

Constitutional Law, 116, 117.

Constitutionality and construction of

statutes, generally.

1. Under Const art. 1, § 12, declaring that

"a reasonable amount of property shal 1 be exempt

from seizure or sale," the legislature may pro

vide for the exemption from execution of "a rea

sonable amount of property, but cannot discrim

inate between different classes of creditors or

debts.—Coleman v. Ballandi, 22 Minn. 144.

2. Statutes exempting property from execu

tion are in derogation of common law, and are

not to be extended by any equitable construc

tion.— Grimes v. Bryne, 2 Minn. 89, (Gil. 72.)

8. Exemption laws sre to be strictly con

strued, and the privilege of exemption extends

only to tho specific articles mentioned in the stat

ute, and where an amount in money is mentioned

it is simply as a limitation upon the quantity of

specified articles of property. —Temple v. Scott,

8 Minn. 419, (Gil. 306.)

4. Laws Minn. 1858, o. 35, which provides

that certain property specified shall be exempt

from execution for debts, is applicable as well

to debts contracted before its passage as those

afterwards.—Grimes v. Bryne, 2 Minn. 89, (Gil.

72.)

What property exempt — Watch and

chain.

5. A silver watch and chain, though worn by

a debtor, are not exempt from execution under

Gen. St. Minn. 1866, c. 66, § 279, as articles of

wearing appurel, nor as household furniture,

thouch he may have no other time-piece, and

such watch is used to keep tho time at his house:

nor is it exempt as an instrument used and kept

for the purpose of carrying on his trade, though

he is a cigar-maker, and uses the watch to keep

the time of his workmen employed in the busi

ness.—Rothschild v. Boolter, 18 Minn. 361, (Gil.

831.)

Wagon.

6. A buggy, being a single-seated, one-horse,

covered vehicle or pleasure carriage, designed

aid adapted for carrying persons ouly, is not ex

empt from execution as a "wngon," under Gen.

St. Minn. c. CG, § 310, where it does not appear

that it was kept or used for any purpose but

pleasure.—Dinguiau v. Raymond, 8 N. W. 597,

27 Minn. 007.

Overrated In Allen v. Coates. 11 N. W. 133. 29 Minn. «.

7. What is usually called a "buggy" is with

in the meaning of the term "wagon," as used in

Gen. St. Minn. 1878, c. 66. § 310, exempting prop

erty from execution. Overruling Dinpman v.

Raymond, 8 N. W. 597, 27 Minn. 507.—Allen v

Coates, 11 N. W. 132, 29 Minn. 46.

8. A light two-seated vehicle, known as a " sur

rey, " owned and used by the debtor, is exempt

under the Minnesota statute exempting one wagon.

Following Allen v. Coates, 29 Minn. 46, 11 N. W. 132.

—KimbaU v. Jones, (Minn.) 43 N. W. 74.

41 Minn. 318.

Oxen.

9 A pair of steers, past two years old, and

fit to be used for light work, are exempt from

execution against the owner as "a yoke of oxen, "

within the meaning of Gen. St. Minn. 1S7S, c. 66,

§ 310, subd. 6, although they are not vet broken.

—Berg v. Baldwin, 18 N. W. 821, 31 Minn. 541.

Farming utensils.

10. Whether a Marsh harvester is a "farming

utensil, " and, as such, exempt from execution, is

a question of fact to be raised by answer, and

not demurrer.—Keegan v. Peterson, 24 Minn. 1.

Stock in trade.

11. Under Const. Minn. art. 1, $ 12, whicb

provides that a reasonable amount of property,

to be determined by law. shall be exempt frorr

sale for debt, and Laws Minn. 1858, c. 35, § 8,

subd. 8, which provides that tools of a mechanic

or other person, used in business, and stock in

trade, not exceeding $400, shall be exempt from

execution, the term "other person" means a per

son to the exorcise of whose business such tools

and instruments are necessary in carrying on the

business, and that the stock in trade is such as is

necessary to carry on the business in whicb such

tools are used, and neither of said provisions is

applicable to a merchant. —Grimes v. Bryne,

2 Minn. 89, (Gil. 72.)

12. Unfinished burial cases, bought by a man

ufacturer engaged in the business of buying cases

in such unfinished condition, and finishing them

by lining them on the inside and trimming them

on the outside, are such manufacturer's stock in

trade, within Gen. St. Minn. 1878, c. 66, § 279,

subd. 8, which exempts from execution "the tools

and instruments of any mechanic, or other per

son, used and kept for the purpose of carrying on

his trade, and, in addition thereto, stock iii trade

not exceeding S100 in value. "—McAbe v. Thomp

son, 6 N. W. 479, 27 Minn. 134.

18. Tho stock of a milliner, a large share of

whose business consists in making up" articles se

lected by her customers from said stock, is not ex

empt as "stock in trade, " "manufactured in whole

or in part" by her, to the amount of S400, under

eighth subdivision of section 310, c. 66, Gen. St.

1878, as amended by section 1, c. 25, Gen. Laws

Minn. 1881, when the articles composing said stock
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are kept indiscriminately for sale or for manu

facture, as opportunity affords, in the condition in

which they were bought. — Hillyer v. Kemore,

(Minn.) 44 N. W. 110.

42 Minn. 254.

14. Articles manufactured in whole or In part

by said owner are exempt, and it is of no conse

quence that said articles have been placed on sale

with the non-exempt property by the manufact

urer.—Hillyer v. Kemore, (Minn.) 44 N. W 116.

42 Minn. 254.

Wages.

15. Whether one is a"laboring manorwoman,"

within Gen. St. Minn. c. 66, § 310, subdivision 11,

exempting wages, is, the kind of work done being

shown, a question of law and not of fact.—Wildner

v. Ferguson, (Minn.) 43 N. W. 794.

42 Minn. 112.

16. An agent who sells goods by sample does

not come within the meaning of Gen. St. Minn. c.

66, § 310, exempting the wa^es of any "laboring

man or woman."—Wildner v. Ferguson, (Minn.)

43 N. W.T94.

42 Minn. 112.

Insurance policies.

17. Under Gen. St. Minn. 1878, c. 84, $ 809,

providing that the beneB ;iary fund set apart by

any benevolent association or co-operati ve society,

to be paid over to the family of a deceased mem

ber, shall to the extont of $5,000 "be exempt from

execution, and shall under no circumstances bo

liable to be seized * * * to pay any debt of

such deceased member, " the beneficiary fund is
exempt from seizure for a debt of the beneficiary

as well as for a debt of deceased.—Brown v.

Balfour, (Minn.) 48 N. W. 604.

46 Minn. 68.

Partnership property.

18. There is no right of exemption in respec t

of partnership goods. —Baker v. Sheehan, 12 N.

W. 704, 29 Minn. 235; Prosser v. Hartley, 29 K.

W. 156, 35 Minn. 340.

19. In order that tools and stock In trade, pre

viously partnership property, may be exempt as

the property of one of the partners, on the ground

of a severance of the partnership relation in re

spect of the property, and the acquisition of an

individual title in it by him, it must be shown

that the tools were used and kept by him for the

purpose of carrying on his trade, and that the

other property had become his stock in trade.—

Prosser v. Hartley, 29 N. W. 156, 35 Minn. 340.

Judgment for conversion of exempt

property.

20. A judgment for the value of exempt prop

erty sold on execution is not itself exempt, and

may bo sot off against a judgment held by the

judgment debtor.—Temple v. Scott, 3 Minn. 419,

(Gil. 306.)

Exceptions of actions for purchase

money.

21. The purchaser of a stove gave to the seller

bis note for the price, and the seller indorsed the

note to another, who recovered Judgment thereon"

against the maker ana indorscr, which judgment

the indorser paid, and brought an action against

the maker of the noto to recover the money paid. -

Held, that the actiou was not one for the recovery

of the purcbaso money within the exemption

laws, (Gen. St. Minn. c. 60, § 280,) the debt for

the purchase money being merged in the judg

ment on the note.—'Harlev v. Davis, 16 Minn. 4o7,

(Gil. 441.)

22. Under Gen. St. Minn. 1878, c. 66, 8 811,

making property otherwise exempt subject to ex

ecution upon a judgment in an action for its pur

chase money, the fact that the action is such is

enough to make the provision available, without

any statement in the complaint, judgment, or ex

ecution that the action is for such purchase

money.—Hogers v. Brackett, 25 N. W. 601, 34

Minn. 279.

23. An action on a promissory note received

in payment of the purchase money of personal

property is an action for such purchase money,

within the meaning of Gen. St. Minn. 1878, c. 66,

§ 311, making property otherwise exempt sub

ject to an execution upon a judgment in an ac

tion for its purchase money.—Hogers v. Brackett,
25 N. W. 001, 34 Minn. 279.

Transfer of exempt property.

24. A voluntary transfer of property exempt

from execution vests a good title in the donee

against the donor's creditors. Following Morri

son v. Abbott, 27 Minn. 116, 6 N. W. 455.—Furman

v. Furman, 9 «. W. 172, 28 Minn. 77.

25. A chattel mortgage given by a married man

to secure the purchase price of property which is

exempt from execution, and in pursuance of an

agreement made at the time of such purchase, is

valid without the wife's signature. Pub. St. Minn,

c. 61, jl 100, subd. 10, providing that no mortgage or

sale of any exempt property shall be valid unless

joined in by the wife, is inapplicable.—Barker v.

Kolderhouse, 8 Minn. 207, (Gil. 178.)

Claim of exemption.

26. The right of exemption given by statute is '

a personaf privilege, which the debtor alone can

assert. The vendee of personal property levied

upon under process against the vendor cannot

claim the benefit of the vendor's right of exemption

as to such property.—Howland v. Fuller, 8 Minn.

50, (Gil. 30.)

27. An absconding dobtor, who has departed

from tho jurisdiction, aud taken up his residence

elsewhere, cannot claim the benefit of the ex

emption laws as to personalty left behind him.—

Orr v. Box, 22 Minn. 4S5.

28. The fact that a debtor, at the time of the

levy of an execution, disclaims any property in

himself in the goods levied on, or lails to inter

pose a claim of exemption as to such property,

will not estop him to claim such exemption at any

time before sale under the execution, where it

does not appear that the execution creditor was

prejudiced by reason of such disclaimer or fail

ure to claim the exemption.—McAbe v. Thomp

son, 6 N. W. 479, 27 Minn. 134.
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Selection of exempt property.

Under Comp. St. Minn. c. 61, 5$ 103, 104,

providing that when property exempt from exe

cution to a specific amount shall be levied upon,

the officer levying may make an inventory of tho

whole, and cause the same to be appraised, and

the execution debtor may select from the inven

tory the amount exempt, according to the ap

praisal, a sheriff making such a levy will not be

liable, in an action of replevin, for any portion

of the property so taken until after appraisement

and selection by the owner of articles to the amount

allowed, and a" demand for such articles.—Tullis

v. Orthwein, 5 Minn. 377, (Gil. 305.)

DIstlngulHhed and limited In Lvnd v. Picket, 7 Minn.

192. (Gil. 13.).)

80. The sheriff has a reasonable time after levy

In which to make his inventory for such ap-

Sraisal and selection.—Tullis v. Orthwein, 5

[inn. 377, (Gil. 303.)

81. The owner of a horse levied upon may avail

himself of the right to select that horse for exemp

tion, without bringing his other horses from an

other county, so that the officer mav lew upon them.

—Anderson v. Ege, 46 N. W. 362. 44 Minn. 216.

32. When? all the property which a debtor has

of a kind which is exempted, with a limit as to

qvnntity or amount, and not with a limit as to

value, does not exceed the quantity or amount

which the statute exempts, there is no occasion

for the debtor to choose or select the same as

exempt: the statute operates to choose and se

lect it for him; as, under Gen. St. Minn. 1S7S,

c. 06, § 310, exempting necessary food for cer-

tnin live stook for one year's support, and pro

visions for the debtor and his family necessary

for one year's support.— Howard v. Rugland, 29

N. W. 63, 35 Minn. 388.

33. To such property, Gen. St. Minn. 1878, c.

66, § 314, which provides for an appraisal of value

in certain cases, has no application ; and when

an officer assumes to levy an execution upon and

sell property which the law thus chooses and se

lects as exempt, the levy and sale are per se ille

gal, and the officer is liable to the debtor with

out any demand, us is also the execution creditor,

who participates in the lew and sale.—Howard

T. Rugland, 29 N. VV. 63, 35 Minn. 388.

34. Where the levy is upon food for stock, pro

visions, and seed grain, the question what and

how much is exempt as necessary is a question

of fact for a Jurv ; and if the verdict finds that

all tne stock, food, provisions, and seed grain

which thedebtoi had at tho time of the levy were

necessary for the purposes for which the statute

allows their exemption, the levy upon and sale

of the whole or anvpart thereof is illegal. —How

ard v. Rueland. 29 N. W. 63. 35 Minn. 388.

Action for seizure of exempt property.

35. Where a separate and distinct article of

property, which is expressly exempt by statute, is

taken on process, and the person holding or direct

ing the service of the writ knows at the time of

such service that it is exempt, the seizure is wrong

ful, and no demand or refusal is necessary to ren

der such Derson liable. Tullis v. Orthwein, 5 Minn.

877, distinguished and limited.—Lynd v. Picket, 7

Minn. 184, iGll. 123.)

36. Where a levy upon growing crops, exempt

from execution, is made, under Gen. St. Minn.

1878, c. 66, IS 303, 315, by a constructive seizure

evidenced by filing a copy of the execution and

return with the town clerk, and afterwards, when

the crops nave become ripe for harvest, a sale of

the same is made, the wrongful taking may prop

erly be said to have been consummated on the

day of sale, so that, in an action of claim and

delivery, or for a conversion, the value of the

property taken may properly be shown and found

as of that date.—Howard v. Rugland, 29 N. W.

63, 35 Minn. 388.

Enforcement of mortgage.

87. Where a chattel mortgage covers both ex

empt and non-exempt property, the mortgagor

has a right, both as against the mortgagee and as

against a creditor having a lien, by judgment, or

the levy of an execution upon the non-exempt

property alone, to demand that the mortgagee

first exhaust the non-exempt property before re

sorting to the exempt; but this is a right which

the mortgagor must seasonably assert for him

self, as the mortgagee is not required to assert it

for him, or to institute proceedings to protect it.

—Miller v. McCarty, (Minn.) 50 N. W 235.

47 Minn. 821.

83. Where the mortgagor of a growing crop,

part of which is exempt from seizure on attach

ment or execution, practically abandons the en

tire crop to the sheriff on the latter's levy of an

execution thereon to enforce a judgment against

the mortgagor obtained by a third person after

the execution of the mortgage, and permits the

sheriff to harvest and thresh it, and apply the

non-exempt portion to the payment of the judg

ment, the mortgagor cannot demand of the mort

gagee that he proceed against the non-exempt por

tion of the crop before he applies the exempt por

tion in satisfaction of the mortgage.—Miller v.

McCarty, (Minn.) 50 N. W. 235.
47 Minn. 331.

Exhibits.

See Case and Bill of Exceptions; Indictment,

17; Pleading, 34.

Expert Testimony.

See Evidence, 115-188; Homicide, 70-74 ; Mal

practice, 5, 6; Wills, 9, 10; Witness, 114-117.

Explosion.

See Negligence, 17-19.

Ex Post Facto Law.

See Constitutional Law, 89-92.

Express Companies.

Liabilities as common carriers, see Carriers, 1

47-50.
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Express Trusts.

See 2Yu»ti, 1-12.

EXTORTION.

What constitutes.

1. Extortion of illegal fees by a public officer

is a misdemeanor, and indictable.—State y. Brown,

12 Minn. 490, (Oil. 393.)

Indictment.

2. An indictment for extortion which avers

that defendant, at the time judge of probate for a

certain county, extorted illegal fees by color of of

fice, but does not show of what office, or what fees

were due or what collected, is insufficient.—State

T. Brown, 13 Minn. 490, (Oil. 893.)

EXTRADITION.

Interstate—Fugitive from justice.

1. To be a fugitive from justice in the sense

of the act of congress regulating the subject of

extradition, (Rev. St. U. S. § 5278,) it is not nec

essary that the party charged should have left

the state in which the crime is alleged to have

been committed, for the purpose of avoiding a

prosecution anticipated or begun, bnt simply

that, having within a state committed a crime

against its laws, when he is sought to be sub

jected to its criminal process to answer for his

offense, he has left its jurisdiction, and is found

within the territory of another state.—State v.

Richter, 35 N. W. 9, 37 Minn. 436.

Sufficiency of complaint or indict

ment.

2. The executive warrant for the surrender

of a fugitive from justice on requisition of the

governor of another state recited that such fugi

tive "stood charged by complaint" with the crime

specified, but did not show that he was so charged

by indictment or affidavit accompanying the req

uisition, and no other record was produced.

Held, that this was not sufficient to justify his

arrest and surrender; the complaint referred to

could not be intended to be a complaint upon

oath, equivalent to an affidavit, within the re-

3uirement of Rev. St. U. 8. i 5278, of the pro-

uction of "a copy of an indictment found or an

affidavit made" charging the crime.—State

Richardson, 24 N. W. 854, 84 Minn. 115.

8. Where the indictment accompanying a requi

sition demanding the fugitive shows that an of

fense has been committed against the laws of the

demanding state, the court will not, on habeit*

corpus, consider its sufficiency as a pleading for

the purposes of trial.—State v. O'Connor, (Minn.)

86 N. W. 462.

88 Minn. 243.
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FACTORS AND BROKERS.

See, also, Principal and Agent.

Authority—How constituted.

1. It is not necessary that the authority of an

agent to make a contract for the sale of real es

tate should be in writing.—Dickerman v. Ash

ton, 21 Minn. 538.

2. A Arm of real-estate brokers wrote to defend

ant saying, "We have a customer [meaning plain

tiff] who would buy your lot if offered at a fair

price, " and asking him to state the best price, and

the terms, for which he would sell, and pay their

commission, which was stated. Defendant an

swered by letter stating price, and, in part only, the

terms, for which he would sell, and that he would

pay their commission. Held, that the brokerswere

not thereby constituted defendant's agents, with

p"wer to bind him by a contract of sale.—Stillman

v. Fitzgerald, (Minn.) 83 N. W. 664.
87 Minn. 188.

8. The Iact that In a particular Instance a per

son was authorized by the owner to negotiate a

sale to one person on certain terms, the actual

transfer to be made by the owner personally, is

not sufficient to prove authority in such person to

sell and transfer the same property at a prior time

and on different terms to another and different

person.—Graves v. Horton, (Minn.) 35 N. W. 568.

38 Minn. 66.

4. Plaintiff, a real-estate broker, applied to de

fendant to purchase a certain lot, obtained his

terms, agreed to take the lot, and paid him $100.

The evidence showed that this was done in con

templation of the purchase of the lot by a cus' omer

of plaintiff, one C, with whom he had previously

conferred. Soon afterwards the parties were

brought together, and it was mutually understood

that the negotiations for tho purchase were made

for C, who agreed to take the lot and pay the price

indicated; that afterwards plaintiff prepared a

deed running to C, and at his instance it was exe

cuted by defendant to be delivered to C, and left

with plaintiff. C. afterwards refused to take the

deed and complete the purchase. It appeared that

plaintiff had never asked for a deed for himself, or

offered to pay the purchase money ; that after C.

refused the deed, plaintiff sued him for his fees

and expenses, including tho $100 paid defendant,

which he alleged was advanced and expended by

him for C. as his agent in the premises, and recov

ered judgment therefor. Held, that the jury were

Justified in finding that plaintiff was the agent of

C. in the negotiations, and that defendant was war

ranted in treating the latter as principal in the

transaction.—McKinney v. Harvie, (Minn.) 85 N.

W. 668.
S3 Minn. 18.

— Extent.
5. An agent, authorised to sell real estate by

an instrument insufficient for want of a seal to

authorize him to convey the same, may bind his

principal by an executory contract to convey.—

Minor v. Willougbby, 8 Minn. 225, (Gil. 154.)

6. Authority to agents to "sell" land, al

though insufficient to empower them to convey,

authorizes them to make an executory contract

to sell on the terms stated by the principal.—

Jackson v. Badger, 26 N. W. 908, 85 Minn. 52.

7. Authority to agents to make a contract Tor

the sale of land payable in three years does not

empower them to make such a contract providing

for payment of tho price on or before three years.

—Jackson v. Badger, 26 N. W. 908, 35 Minn. 52.

Distinguished In Dealtin v. Underwood, 33 N. W. 319. 37
Minn. 102.

8. A contract for the sale of real property,

made by agents of the owner, purported to bind

him to convey for the consideration of $1,400, one

half cash, and the balance in one and two years,

with interest. The evidence on his part tended

to show that a sale was authorized by him for

$1,400 cash, and tho assumption by the purchaser

of a mortgage on the property for $225, not yet

due. Held, that a finding by the court that the

contract was not authorized should be sustained

—Hornsby v. Hause, 29 N. W. 119, 35 Minn. 30U.

9. Plaintiff, an agent of defendant for the

sale of land, employed B. to assist him in effect

ing a sale, and agreed to pay B. one-half the com

mission to be received by plaintiff if B. should

procure a purchaser. Held, that plaintiff and B.

were not partners in the transaction, but princi

pal and agent; and that the mere fact of such em

ployment by plaintiff did not authorize B. to re

linquish, by contract with defendant, plaintiff's

claim for commission or compensation on a sale.

—Wass v. Atwater, 22 N. W. 8, 33 Minn. 83.

Ratification.

10. An agent, without sufficient authority,

having given a title-bond for land, the principal

thereafter expressed dissatisfaction at the price,

and endeavored to buy tho land back, yet after

wards instructed his attorney to prepare a deed

of tho same, and at no time distinctly disavowed

the sale. Held, that his conduct amounted to a

ratification of the agent's act.—Minor v. Wil-

loughby, 8 Minn. 225, (Gil. 154.)

11. Unauthorized acts of agents in making a

sale of land may be ratified by the owner ac

quiescing in and confirming such acts, or in any

manner expressing his assent thereto, without a

ratification in writing, as oral authority to make

the sale would have been sufficient.—Goss v.

Stevens, 21 N. W. 549, 32 Minn. 472.

12. After agents naa made a contract to sell

land of their principal on terms not authorized
by him, he negotiated with them concerning the

completion of sue; sale, as though an authorized

oontract had been u.^de; but it did not appear

that he had notice or Knowledge of the unautnor

ized terms of the contract, nor were any fact*
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shown which could estop him from denying its

validity. IleUl, that he was not liable as upon

a ratification of the unauthorized contract. —Jack

son v. Badger, 26 N. W. 908, 35 Minn. 52.

Powers and duties in respect of goods

consigned.

18. A factor, to whom wheat is consigned for

storage in an elevator and for sale, may, in the ab-

sense of particular instructions, store it in a mass

with other wheat of the same grade and quality.—

Davis v. Kobe, fMinn.) 30 N. W. 662.
36 Minn. 214.

14. Where a factor has made large advances

to his principal upon the property consigned for

sale, and the property becomes doubtful secu

rity for his reimbursement, and the principal re

fuses or neglects to comply with his reasonable

demands to repay or secure him for such ad

vances, the factor may, ;?fter reasonable notice

to his principal, in good faith, and with reasona

ble discretion, sell the property, although direct

ed by the principal to hold it longer.—D„vis v.

Kobe, 30 N. W. 062. 36 Minn. 214.

15. Where goods are consigned by ono person

to another to sell on commission, under a con

tract specifying 30 days as the period for making

such sales, and providing that all goods not re

turned "at the expiration" of that time, with ex

press charges prepaid, shall be treated as sold to

the consignee, the consignee is entitled to a rea

sonable time after the lapse of the 30 days to re

turn the goods.—Main v. Oien, 49 N. W. 523, 47

Minn. 89.

16. Goods were consigned by plaintiff to de

fendant, to be sold on commission, under a con

tract specifying 30 days as the period for making

sales, and providing that all goods not returned at

the expiration of that time, with express charges

prepaid, should be treated as sold n defendant.

Held that, if the goods were returned by express

within a reasonable time, without prepayment of

express charges, defendant substantially com

plied with his obligation if within a reasonable

time after expiration of the 30 days he remitted

to plaintiff the money necessary to pay the ex

press charges, and ho was excused from sending

the money at all if plaintiff informed him that

he would not receive it. —Main v. Oien, (Minn.)

49 N. W. 533.

47 Minn. 89.

Duties and liabilities.

17. Plaintiff, in employing defendant, a com

mission merchant, to purchaso wheat for plain

tiff, wrote to him: "We will want you to buy

sound wheat; do not want damp or musty grain. "

Held, that defendant was not liable for purchas

ing damp grain, in the absence of proof of want

ot proper care or skill.—Lake Citv Flouring Mill

Co. v. McVean, 20 N. W. 233. 32 Minn. 301.

18. A factor is not responsible to his principal by

reason of the established grades of grain being dif

ferent in the market where he is to sell from the

grades at other places.—Davis v. Kobe, (Minn.) 30

N. W. 662.

86 Minn. 214.

19. Where a real-estate broker, employed to still

land, negotiates an exchange for other lands, his

principal himself making the contract, there is no

legal duty upon the broker to ascertain correctly

the facts affecting the value of the lands received

in exchange; and for misrepresentations made to

his principal in good faith concerning the same he

is not responsible in the absence of fraud.—Coe v.

Ware, (Minn.) 42 N. W. 205.
40 Minn. 404.

20. The plaintiff employed two real-estate agents-

to sell laud, one of vvuonj had several times asued

her to set a price on it. He testified that a pool

composed of his brother and others was going to

buy from the purchaser, but that the pool was

formed after the sale. Held, that the testimony was

not inconsistent with a finding that the agent act

ed for the venaor oniv, ana in gooa laitn.—McFee

v. Horan, (Minn.) 48 N. W. 405.

45 Minn. 519.

Purchase by broker.

21. Tho fact that an agent purchased property

at a sale made by himself, at the price at which

he was authorized to sell, will not make the

transaction valid.—Tilleny v. Wolverton, (Minn.)

48 N. W. 908.

46 Minn. 256.

22. Where an agent to sell property becomes s>

purchaser thereof at his own sale, the sale is

prima fticie voidable by the principal, and, if

the agent resells at an increased price, the prin

cipal may require him to account for what he re

ceived on the resale. — Tilleny v. Wolverton,

(Minn.) 43 N. W. 90S.

46 Minn. 256.

Commissions—Liability of principal.

23. Plaintiffs sent to defendant a contract for

the sale of real estate owned by him, executed

by them as his agents, accompanied by a deed

for him to execute. Defendant, after executing

the deed, sent it to a third person, with a letter,

in which he stated that he would not stand any

charges by plaintiffs for fees, and, when this was

read to one of the plaintiffs, he said they would

have to get their commission from the other

party. Held, that plaintiffs could not recover

commissions on the salo from defendant. —Coffin
v. Linxweiler, 25 N. W. 636, 34 Minn. 320.

34. Plaintiff and defendants agreed that the

former should devote his time and energy to sell

ing real estate for the latter at specified rates

of compensation, "for such time as muy be mut

ually agreeable." Held that, as no time was

fixed by tho agreement, plaintiff was not bound

by it, except as to what was actually done under

it, so that a subsequent agreement that defend

ants should pay him a different rate if he should

sell a particular piece was upon a valid consid

eration.—Forbes v. Bushnell, (Minn.) 50 N. W.

308.

47 Minn. 403.

When earned, in general.

25. Where a real-estate broker, employed, for

a commission to be paid, to procuro a purchaser

for property, presents to the principal a proposed

purchaser, and, without any fraud, concealment, or

i other improper practice on the part of the broker,
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the principal accepts the person presented, and

-enters into an enforceable contract with him for

the purchase of the property, the commission is

fully earned.—Francis v. Baker, (Minn.) 47 N. W.

-462.
45 Minn. S3.

26. An agent to sell land, but not haying
•power to convey, who procures a purchaser, and

binds him by contract to purchase the land upon

the terms prescribed by the principal, or upon

such modified terms as the principal has elected

to accept and ratify, is entitled to the stipulated

compensation.—Goss v. Stevens, 21 N. W. 549,

.32 Minn. 472.

27. Defendant employed plaintiff, for a stipu

lated compensation, to sell certain real estate,

prescribing as terms for sale a specified price,

a fixed amount of which was to be cash, and the

balance within a certain time stated. Plaintiff

toad no power of attorney to convey the land.

Held, that his compensation was earned when he

tad procured a purchaser, and bound him by con

tract to the performance of the conditions speci

fied, although no money was paid. It would be

-presumed that such purchaser was solvent, and

Able to perform the obligations assumed by him

under the contract—Goss v. Brown, 18 N W. 290,

21 Minn. 484.

Commissions—Terms of contract.

28. Defendant, an owner of real estate, placed

the same in the hands of plaintiff, a real-estate

agent, with the following agreement: "You

are hereby requested, as my sole agent, to nego

tiate for the sale of, and, if possible, to sell for

me, the following property, for the price and

terms herewith given you, or for such modifica

tion of them as I may hereafter accept, and for

the commissions herewith agreed upon, which I

agree to pay you if a sale or any disposition of

the property is effected during your agency;

* * * price, nine thousand dollars; * * *

commissions, 5 per cent, on sale. " Plaintiff, with

consent of defendant, and upon the estimate of

value assented to by him, exchanged the property

for other real estate. Held,, that the agreement

for commission included an exchange, and, de

fendant having assented to the terms or the writ

ten agreement to exchange, including estimates

■of value, the agreement was competent evidence

of the sale, and basis upon which commissions

should be estimated.—Hewitt v. Brown, 21 Minn.

163.

29. Defendant employed plaintiffs as his agents

-to sell his land for the price, net to him, of $7,000,

«ne dalf to be paid down, and the remainder

within one year; plaintiffs to have whatever they

.could obtain in excess of that sum for their com

pensation. Plaiuli ffs procured one F. to enter into

a written agreement for the purchase of the

land at $7,200, to be "paid in cash and mortgage"

when the deed should be delivered. Held, that

this agreement, being incomplete as to the terms

•of payment, could not be enlorced to recover the

price named, and plaintiffs were not entitled to

recover from defendant the excess of $200, even

though F. tendered to defendant $3,500 in money,

and notes for the same amount payable within a

ye&r, secured by a mortgage on the property, and

demanded the deed.—Bradford v. Menard. 28 N.

W. £48, 35 Minn. 197.

30. Defendant, owning a building and a lease

of the ground on which it was situated, employed

plaintifls to procure for him a purchaser thereof,

on terms stated in written memoranda, relating

only to the price and the times of payment there

of, and interest on the deferred payments. In

an action by plaintiffs to recover their commis

sions for finding such a purchaser, they gave in

evidence a written instrument, purporting to be

sifrned by them, as agents for defendant and his

wife, and by the alleged purchaser, which pur

ported to sell to said purchaser the building and

lease upon the terms mentioned in the memoranda,

with other terms, among which was an agreement

on defendant's part to execute conveyances on or

before a date specified, one week subsequent to

the agreement, and at the same time to retain pos

session until a later date, and then to give it up

" with the ground-rent paid, and all terms and

conditions of said lease complied with, up to"

the latter date; and also providing for the pay

ment of the money and the execution and delivery

of the notes for the price to defendant and his

wife, instead of to defendant alone, as provided

by the memoranda. Held, that these were sub

stantial additions to the terms of the memoranda,

and there was not, in substance, a compliance

therewith such as to entitle plaintiffs to compen

sation.—Hamiin v. Schulte, 18 N. W. 415, 81

Minn. 486.

81. An agent authorized "to sell" real estate,

for which the compensation to be paid is agreed

upon, does not earn such compensation by procur

ing a person who pays a part of the price as earn

est money, but who enters into no obligatory con

tract to purchase, and who, upon examination of

the title, refuses to accept a deed of conveyance.

-Yeager v. Kelsey, (Minn.) 49 N. W. 199.

46 Minn. 402.

32. Defendants applied to plaintiff, a loan

broker, for a loan of $20,000 "for the period of

three years at the rate of six per cent, per an

num. " After plaintiff had ascertained that he

would probably be able to procure a loan from a

trust company for $17,000, and after he had agreed

personally to loan defendants $1,500 for six

months, they executed another instrument, which

recited their former application to plaintiff for a

loan, and in which they agreed, "when notified

of the acceptance of the loan, " to pay plaintiff

2 per cent, of the face of the loan for his serv

ices, provided the loan was maae for $18,500.

Held, that plaintiff's right to compensation de

pended on the acceptance of the loan of $17,000

by the trust company on the terms specified in

defendant's application as to the time of payment

and rate of interest, and on plaintiff's compli

ance with his agreement to furnish $1,500 person

ally; and he need not show that the loan of $17,-

000 had actually been made and completed by the

trust company.—Peet v. Sherwood, (Minn.) 50

N. W. 241.
47 Minn. 347.

But see Peot v. shurwood. 50 N. w. tot, 47 Minn. HIT.

33. Plaintiffs, real-estate agents, were to receive

certain commissions for services in securing a

lessee for defendant upon agreed terms, and they

procured an informal agreement for a lease to be

signed by defendant and an applicant for a lease.

Held that, to defeat an action by plaintiff for the

commissions, defendant might show by parol that
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the contract was merely provisional, and did not

express all the terms of the lease to be entered in

to by the parties, as was also understood by plain

tiffs; and that the lease was never consummated,

because no final agreement was ever made between

defendant and the lessee.—Buxton v. Beal, (Minn.)

51 N. W. 918.

Sale effected by principal.

34. An exclusive agency to sell real estate mere

ly prohibits the appomtmcnt of another agent for
the sale of the property, but does not prevent the

owner himself from making a sale.—Dole v. Sher

wood, (Minn.) 43 N. W. 569.

41 Minn. 535.

35. In case of an agency to sell real estate on

commission, where the exclusive right to sell is

not given, the owner has the right to sell independ

ent of the agent, and he will not be liable to the

agent for commissions unless he sells to a pur

chaser procured by the agent.—Dole v. Sherwood,

(Minn.) 43 N. W. 569.

41 Minn. 535.

86. When a land-owner agrees with a real-estate

agent to pay him a certain sum if he produces a

purchaser of the land at a stipulated price, the

agent is not entitled to the commissions without

producing a purchaser, able, ready, and willing to

pay the price; and where negotiations by the agent

with one who contemplates buying at some price

are not concluded, but arc voluntarily broken off

by the customer, who afterwards purchases the

property directly from the owner at a less price,

the agent is not entitled to recover.—Cullen v. Bell,

(Minn.) 45 N. W. 428.

43 Minn. 226.

87. Plaintiff, employed as a broker by defend

ant to sell certain real estate, but not having the

exclusive right to sell, carried on negotiations

with two persons for a purchase by them to

gether, but did not succeed in effecting a sale.

Afterwards, one of such persons offered defend

ant the same price for which plaintiff was au

thorized to sell, which defendant accepted. It

did not appear that plaintiff had had negotia

tions with such person for a separate purchase

by him, or that the offer by him was the result

of his negotiations with plaintiff. Held, that

plaintiff could not recover commissions on the

sale.—Armstrong v. Wann, 12 N. W. 345, 29

Minn. 126.

88. Evidence that plaintiff procured for defend

ant a purchaser of land ; that a contract was drawn

up, and earnest money paid ; that defendant after

wards declared the contract canceled, and the pur

chaser released to him ; and that the purchaser,

who was acting as agent for his sister, procured

his father to take the contract, the brother and

sister taking possession and living on the land,—is

sufficient to show a single transaction, and entitle

plaintiff to a commission for procuring the pur

chase.—Burke v. Cogswell, (Minn.) 40 N. W. 251.

89 Minn. 844.

39. Plaintiff was to receive a fixed commission

for finding a purchaser of defendant's land, even

though defendant himself should close the trans

action. In response to an advertisement inserted

in a paper by plaintiff at the instance and expense

of defendant, a person called on plaintiff, and was

referred by him to defendant. Not, however, hav

ing offered to purchase on defendant's terms, but as

he wished to exchange a lot, the sale failed, and

he so informed plaintiff. Afterwards, without

any further effort by plaintiff, the same person re

turned to defendant, and bought the land. Held,

that plaintiff could not recover a commission.—

Putnam v. How, (Minn.) 40 N. W. 258.

39 Minn. 863.

40. Plaintiff, a real estate agent, was author

ized by defendant to procure a purchaser for a>

house and lot at a stipulated price. The agency

was not exclusive, and defendant retained the-

right to sell. Plaintiff found a party who de

sired to purchase, but who did not agree witb

him to do so, and who is not shown to have been,

willing to pay the price stipulated, but who soon,

after went directly to defendant, and purchased

on different terms. Defendant acted in good

faith, and without notice of the previous negotia

tions between thepurchaser and plaintiff. Held,

that plaintiff was not entitled to a commission for~

his services.—Catlicort v. Bacon, (Minn.) 49 N.-

W. 331.

47 Minn. 34.

Defect in principal's title.

41. Where it has been agreed between the own

er of real property and the brokers in whose hands

he has placed it for sale that in case of a sale no

foinmi-sions shall be paid until the delivery of the

deed, there is an implied contract that the owner

can confer upon a purchaser a perfect title to tho-

property.—Uau'thier v. West, (Minn.) 47 N. W.

65ft.

45 Minn. 192.

42. The brokers, having no knowledge of an

Infirmity of title when they undertake the sale,

are entitled to their commissions when they pro

duce a ?us;omer who stands ready and able to

complete tho purchase, and to accept a deed at the

time 9xed by the contract of sale, but for a defect

in the title.—Gauthier v. West, 47 N. W. 656, 45-

Minn. 192.

48. Where, by the express terms of the contract,

plaintiff was to become entitled to a commission

for the sale of defendant's opera-house only when

the property was transferred, he could not sue be

fore the transfer, when it appeared that defendants

refused to complete the sale because of an honest

doubt as to their title to certain bill boards includ

ed in the sale, an interest in which was claimed by

a third person, and that they had made all reason

able effort to buy such person off. The fact that
this interest existed when plaintiff was employed,

was not material when that fact was not alleged

to be known to defendants, or to have been fraud

ulently concealed by them.—Flower v. Davidson,

(Minn.) 46 N. W. 803.

44 Minn. 46.

44. A broker is entitled to a commission for

procuring a loan on land for his principal, though

the loan is not effected because of a defect in the

title of the principal to the land.—Peet v. Sher

wood, (Minn.) 45 N. W. 859.

48 Minn. 447.

Refusal of principal to complete

contract.

45. Real -estate brokers were employed to pro

cure a purchaser of real estate, but not to exe
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cute a contract on Dehalf of the vendor: it being

understood that the vendor's wife would unite in

the sale, and also in a warranty deed of the

premises, as being necessary to a good title. The

brokers procured a purchaser ready and willing

to take the property and complete the purchase

on the terms specified by the vendor; but the sale

was not consummated, because of the refusal of

the vendor's wife, who was not a party to the

•contract, to ratify and consent to the sale, and

Join in the deed. Held, that a complaint alleg

ing these facts stated a prima facie case for the

recovery by the brokers against their principal

of their compensation.—Hauilin v. Schulte, 27 N.

W. 301, 84 Minn. 534.

46. An agreement by land brokers, at the

owner's request, that a certain lot might lie

withdrawn from market, made after they nad

effected a sale of it, and under the mistaken

belief that the lot proposed to be withdrawn

was a different one, would not prevent recovery

of commissions for the sale.—McAllister v.

Welker, 41 N. W. 107, 39 Minn. 535.

Commissions—Good faith of broker.

47. Where plaintiffs, real-estate agents, showed

.certain property of defendant to a purchaser, and

afterwards obtained from defendant authority to

sell at a price established by him, without any

fraud on their part, though they did not inform

him that they had any one who would probably

buy, they are entitled to thoir commission.—Bar-

ringer v. Stoltz, (Minn.) 38 N. W. 80S.

39 Minn. 63.

Distinguishing Hegenmyer v. Marks. 32 N. W. 786, 87
Minn. 8.

Actions for commissions—Pleading.

48. In an action to recover commissions by real

.estate agents, the complaint designated the land

to be sold as the "Ludwig Welker farm of 109}{

acres, described as follows, " followed by a descrip

tion by government subdivisions, the same as in

the written authorization to sell given by defend

ant, and set out in the record, except that the last

term was S. W. % of N. W. J£, instead of the S.

W. )i of S. W. The plaintiff testified that the

109J4 acres sold by him was "the same land,"

meaning the same land as that described in the

written authorization, and the caso was tried on

the theory that the farm designated in both in

struments was the same. Held, that the designa

tion of the "Ludwig Welker farm " of 109.K acres,

in specified sections was a proper modeof descrip

tion, and the addition of the further description in

the complaint was false, and should have been dis

regarded. — McAllister v. Welker, (Minn.) 41 N.

W. 107.

39 Minn. 535.

49. In an action by a real-estate ajent against the

vendor for his commission on a sale, a denial, in

the answer, of the agreement authorizing him to

sell, will not admit proof that while making the

sale he was also acting as agent for the buyer in

makinir the purchase.—MacFce v. Horan, (Minn.)

41 N. W. 239. „ „
40 Minn. 80.

50. Under a general denial In an action bv

real-estate brokers to recover the amount of their

commissions, as agreed upon, for procuring a

purchaser for defendant's property, defendant

cannot be permitted to show that, subsequent to

the procurement of the customer, and the execu

tion by him of a written agreement to purchase

at the price and on the terms proposed and fixed

by defendant, the entire transaction and the cus

tomer's agreement wero canceled and abandoned

hr consent of all parties.—Rothschild v. Burritt,

(Minn.) 49 N. W. 393.

47 Minn. 28.

51. Defendants applied to plaintiff, a loan bro

ker, for a loan of $20,000 " for the period of three

years, at the rate of six per cent, per annum. "

After plaintiff had ascertained that he would prob

ably be able to procure a loan from a trust companv
for $17,000, and after he had agreed personally to

loan defendants $1,500 for six months, they exe

cuted another instrument, which recited their for

mer application to plaintiff for a loan, and in which

they agreed, "when notified of the acceptance of

the loan, "to pay plaintiff 2 per cent, of the face of

the loan for his services, provided the loan was

made for $18,500. In an action by plaintiff to re

cover his commissions, the complaint alleged that

the trust company refused to make the loan be

cause defendants' title proved to be defective, and

distinctly tendered an issue as to whether the loan

finally agreed upon was to be for the same time,

and at the same rate of interest, specified in de

fendants' application. The answer alleged a pro

posal and acceptance between the parties that

plaintiff should loan $18,500 for the same time and

the same rate as originally contemplated, and then

alleged that plaintiff afterwards refused to make

the loan "altogether, " on the ground of the alleged

defect in the title. Hehl, that the answer did not

raise the issue as to whether the acceptance was

for a loan of $18,500 for the same time and at the

same rate as specified in the original application,

and plaintiff was not bound to prove that it was.

Peet v. Sherwood, 50 N. W. 241, reversed.—Peet

v. Sherwood, (Minn.) 50 N. W. 929.
47 Minn. 347.

Evidence.

62. In an action by a real-estate broker for com

missions upon a sale, where the broker's authority

is proved, a written contract of sale, signed by the

proposed purchaser as well as by the broker, is ad

missible to show that the broker procured a pur

chaser on defendant's terms, although he may have

had no authority to sign such a contract.—Grosse

v. Cooley, (Minn.) 45 N. W. 15.

43 Minn. 188.

68. In an action by a real-estate broker to recov

er commissions for a sale, the solvency of the pro

posed purchaser and his ability to carry out the

contract will be presumed until the contrary is

shown.—Grosse v. Cooley, (Minn.) 45 N. W. 15.

43 Minn. 188.

54. In an action for services rendered In obtain

ing a loan for defendant, plaintiff's testimony that

he had secured the loan, supplemented by an origi

nal telegram from the person who was to furnish

it, though in response to letters of which letter

press copies offered by plaintiff were rejected as

not the best evidence, in the absence of impeach

ing testimony, is sufficient proof that plaintiff had
performed the services.—Bacon v. Rupert, (Minn.)

10 N. W. 832.

39 Minn. 512.



FACTORS AND BROKERS—FALSE IMPRISONMENT. 706

55. A contract made through agents by corre

spondence for the sale of certain lots specified

the prices and terms of sale. Held, that evi

dence of a prior oral agreement that the sales

should be made subject to defendant's approval,

and that the deeds should contain certain condi

tions, are Inadmissible.—McAllister v. Welker,

41 N. W. 107, 39 Minn. 535.

56. In the absence of an agreement for com

missions, established and customary charges for

like services in the community are competent ev

idence to prove what is a fair and reasonable

charge.—McAllister v. Welker, 41 N. W. 107,

39 Minn. 535.

57. The testimony of one of two brokers,

who were partners in the business, that the firm

never received an alleged letter revoking their

authority, was competent to show that neither

he nor his partner received it.—McAllister v.

Welker, 41 N. W. 107, 30 Minn. 535.

58. A written agreement entered into by plain-

tins' customer for the purchase of tho property,

reciting a payment of part of the consideration

to plaintiffs, is admissible in an action for plain

tiffs' commissions, as it proves the rendition of

services in the s;ile of the property by plaintiffs.

—Rothschild v. Burritt, (Minn.) 49 N. W". 393.

47 Minn. 28.

59. In an action by real-estate brokers for their

commissions earned in procuring a purchaser for

defendant's property, it is not necessary for

plaintiffs to prove that tho property had been

conveyed to their customer ; but the introduction

of such ovidence by plaintiffs is not reversible

error, as it could not have harmed defendant.—

Rothschild v. Burritt, (Minn.) 49 N. W. 393.

47 Minn. 28.

CO. In an action for services by a loan broker

who had undertaken to procure a loan for defend

ants from a corporation on their agreement to

compensate him therefor "when notified that

their application had been accepted, " plaintiff

cannot recover by merely showing an acceptance

of the application by the corporation, without

also showing that the acceptance was on the same

terms as to the time of payment and rate of in

terest as were specified in defendants' applica

tion for the loan.—Feet v. Sherwood, (Minn.) 50

N. W. 241.

47 Minn. 347.

Questions for jury.

61. Where it appears that defendant had author

ized plaintiff to sell the land, and he bad entered

into negotiations with one who afterwards bought

it, although the testimony of plaintiff's witnesses

is conflicting as to tho terms of plaintiff's employ

ment, the case should bo submitted to the jury.—

Ferguson v. Glaspie, (Minn.) 38 N. W 853.

38 Minn 418.

f>2. In a suit to recover commissions for the sale

of real estato by a broker, when it appeared from

plaintiff's testimony that defendant had given au

thority to one W. to sell a lot, and that after his

authority had expired plaintiff notified W. that he

had a purchaser, and defendant negotiated a sale

with plaintiff's purchaser, who paid a sum of

money down and signed a contract, which facts

were denied by defendant, it was error to direct

the jury to find for defendant.—Crevier v. Stephen,

(Minn.) 41 N. W. 1039.

40 Minn. 288.

FALSE IMPRISONMENT.

See, also, Malicious Prosecution.

Measure of damages, see Damages, 91.

What constitutes.

1. A person was arrested without a warrant,

on suspicion of felony, and detained in custody of

an officer for five days, and then released without

being taken before a magistrate. There was noth

ing to prevent his being taken before a magistrate

at once, upon his arrest. Held, that the detention

was, as a matter of law, unreasonable.—Cochran

v. Tohcr, 14 Minn. 885, (GIL 293.)

2. A city ordinance provided that all persons

who, at a fire, should refuse to obey any order

giveo by any person duly authorized, should, in

the absence of sufficient excuse, be punished by

a fine. Held, that an arrest, without a wan-ant,

by an alderman of the city, for such disobedience

of orders, was not justifiable, unless such disobe

dience was without sufficient excuse.—Judson v.

Reardon, 16 Minn. 431, (Gil. 337.)

8. Where an arreit is made by a citizen,

Without a warrant, for an offense committed in

his presence, he must, to justify himself, show

that, without unnecessary delay, he took the

person so arrested before a magistrate, or deliv

ered him to a peace-officer, as required by Gen.

St. Minn. 1866, c. 105, g§ 1, 17; and his omission

to do so is not excused by the fact that he was a

fireman, actually engaged, at the time, in sup

pressing a fire, and that, in his Judgment, publio

safety required that he should remain at bis post.

—Judson v. Reardon, 16 Minn. 431, (Gil. 387.)

4. In an action forfal.se Imprisonment thojury

were instructed "that the plaintiff must prove

malice to support the prosecution, except such

as may be implied from unjustifiable and illegal

arrest. " Held, that the qualification was cor

rect.—Judson T. Reardon, 16 Minn. 431, (Gil. 387.)

Pleading.

5. A complaint stating a cause of action for

false imprisonment is not demurrable because

it alleges injuries to plaintiff's credit and busi

ness as elements of damage consequent on the

false imprisonment, and not as distinct causes of

action.—Quinn v. Shortall, 12 N. W. 153, 29 Minn.

106.

Evidence.

6. In an action for false imprisonment plaintiff

cannot introduce evidence of his good character

unless it is attacked in evidence or pnt in issue by

the pleadings.—Cochran v. Toher, 14 Minn. 385,

(Gil. 293.)

7. Evidence of threats to an officer who had

made an arrest, by a brother of the prisoner, that

he would release him, is admissible, in an action for

false imprisonment, to justify putting irons on the

person arrested immediately after such arrest.—

Cochran v. Toher, 14 Minn. 385. (OIL 293.)
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8. The presumption of malice, arising from

the making of an unauthorized arrest, is not re

butted by proof that defendant supposed he was

acting in conformity tolaw, though such evidence

may go In mitigation of damages.—Judson v.

Reirdon. 16 Miun. 431. (Gil. 887.)

Questions of law or fact.

». Where, on the question as to the existence

of probable cause in an action for false imprison

ment, the circumstances are so numerous and com

plicated as to exclude the application of any gen

eral principle or definite rule of law. such question

is merely one of fact for the determination of th»

jury.—Cochran v. Toner, 14 Minn. 885, (Gil. 293.)

Damages.

10. Plaintiff was illegally arrested and im-

Srisoned in jail by defendant, an alderman, for

isobeying an order at a fire. There was evi

dence that defendant acted as much from per

sonal feeling and resentment as from a sense of

duty, and plaintiff was confined two and one-half

hours in a dark and filthy cell. Held, that a ver

dict for $800 should not be set aside as excessive.

—Judson v. Keardon, 16 Minn. 431, (Gil. 387.)

FALSE PRETENSES.

See, also, Deceit; Fraud.

What constitutes.

1. Where a person procures the signature of

another to a deed by falsely representing that

land which he conveys in exchange is unincum

bered, he may be indicted for obtaining the sig

nature through false pretenses, though his deed

may contain covenants if the representations,

and not the covenants, induced the otherperson

to sign.—State v. Butler, (Minn.) 50 S. W. 532.

47 Minn. 488.

2. An indictment for obtaining a signature to

a deed will lie if defendant procured such signa

ture by falsely representing that land which he

conveyed as consideration for the deed was unin

cumbered.—State v. Butler, (Minn ) 50 N. W.
•533

47 Minn. 483.

Indictment.

3. On anindictmentforobtainlng money under

false pretenses, where a promise is connect?") with

the false pretenses, and co-operates with them to

influence the party deceived thereby, the promise

may be alleged and shown as part of the charge if

the pretense of past or existing facts is sufficient.

—State v. Thaden, (Minn.) 45 N. W. 614.

43 Minn. 325.

4. In an Indictment for obtaining a signature

to a deed through false pretenses, an averment

that, by means of the false representations, de

fendant did obtain the signature of H. to a deed

executed by him, is a sufficient averment that

H. was induced by the representations to affix

his signature.—State v. Butler, (Minn.) 50 H. W.

532.
47 Minn. 483.

5. In an indictment for obtaining a signature

to a deed through false pretenses, an averment

that the deed was "executed" includes everything

necessary to its full execution.—State v. Butler,

(Minn.) 60 N. W. 582.

47 Minn. 483.

6. On indictment for obtaining a person's sig

nature to a deed through false pretenses, an aver

ment that it was a "warranty deed" shows suffi

ciently that it may prejudice the person signing.

—State Butler, (Miun.) 50 N. W. 532.

47 Minn. 488.

False Representations.

See Deceit; Fraud.

By agent, see Principal and Agent, 95.

In contract for sale of real estate, see Vendor and

Purchaser, 8-10, 82-92.

obtaining promissory notes, see Negotiable

Instrument*, 27-33.

procuring contract, see Contracts, 54. 55.

Jurisdiction in equity, see Equity, 52-57.

Measure of damages, see Damages, 76-79.

Faribault, City of.

Collection of taxes, see Municipal Corporations,

814.

Federal Courts.

See Court*; Removal of Causes.

Fee.

Of streets, see Municipal Corporations, 125-128.

Fees.

License fees, see License, 6.

Of clerk, see Clerk of Court, 6-10.

county officers, see Counties, 55-61.

sheriff, see Sheriffs and Constables, 48-56.

surveyor general, see Logs and Logging, 45.

witness, see Witness, 111-117.

I'c sting statutory fee bill, see Office and Officer, lL

Fellow-Servant.

Negl gence of, see jlfusler and Servant^ 76-111.

Feme Covert.

See Husband and Wife.

FENCES.

By railroads, see Railroad Companies, 46-51, 157,

230-247.

Division fences—When required.

1. Gen. St. Minn. 1866, c 18, § 2. requires

"the respective occupants of lands inclosed with

f«nrv«" keep up partition fences between their
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own and the next adjoining inclosures "so long

as both parties continue to improve the same. "

Held, that it was not necessary that the lands of

the parties should be cultivatsd, to bring them

within the statute, and that the use of such

lands for pasturage was sufficient for that pur

pose.—Boenig v. Hornberg, 24 Minn. 307.

— Liability for expense.

2. Under Gen. St. Minn. 1866, c. 18, 5 15,

providing that "when any uninclose'd grounds

are afterwards inclosed, the owner or occupant

thereof shall pay one-half of each partition fenco

standing upon the line bjtween his land and the

Inclosure of any other owner or occupant, " the

liability of the owner of unoccupied land to pay

his proportion of an adjoining division fence,

previously erected, is created by inclosing his

land and making usa of such fence, and is not

discharged by his subsequent abandonment of

such use and occupancy, no statutory steps hav
ing been taken to relieve him from such liability.

—Boenig v. Hornberg, 24 Minn. 307.

Appraisal of expenses.

8. Under Gen. St. Minn. 1873, C. 18, 5$ 6, 7,

providing for the division of fences between ad

joining owners by town supervisors, and that,

if any party refuses or neglects to erect or
maintain the fence assigned to him, it may be

erected and maintained by the aggrieved party,

who shall be entitled to recover from him "double

the value thereof, " such aggrieved party cannot

recover double the fees of the supervisors in the

proceedings.—Oxborough v. Boesser, 13 N. W.

906, 30 Minn. 1.

4. Under Gen. St. Minn. 1878, c. 18, 6, 7,

providing that, if any party rofuses or neglects

to erect or maintain the part of a fence assigned

to him. on a division thereof by town supervis

ors between adjoining owners, it may be erected

and maintained by the aggrieved party, who shall

be entitled to double the value thereof, to be as

certained by the certificate of the supervisors,

and to berecoverod, if not paid afterdemand, the

exhibition to the delinquent of the certificate,

accompanied by a request of payment of the

amount ascertained, is a sufficient demand, with

out the delivery to him of a copy of the certifi

cate. —Oxborough v. Boesser, 13 N. W. 906, 30

Minn. L

5. Under Gen. St. Minn. 1878, c. 18, $jl 6, 7,

providing for the assignment by town supervis

ors to adjoining owners of the shares of fences to

be erected or maintained by them, tho adjudica

tion of the supervisors as to the sufficiency of a

partition fence and its value, in the absence of

fraud or mistake, is final in an action brought
under section 7 to recover double its value from

a party refusing or neglecting to erest or main

tain it by a party who has done so.—Oxborough

v. Boesser, 13 N. W. 906, 80 Minn. 1.

6. Under Gen. St. Minn. 1878, c. 18, 5 2, pro

viding that where any fence, for any purpose

whatever, is required by law, it shall be suffi

cient if there be erected and maintained a barbed-

wire fence, consisting of two barbed wires and

one smooth wire, arranged as described, or four

smooth wires, also arranged as described, "pro

vided that five smooth wires shall be required to

V.lM.DlG.—25

constitute a legal partition fence, "a fence of one

smooth aud two barbed wires, or five smooth

wires, constitutes a legal partition fence.—Ox

borough v. Boesser, 13 N. W. 906, 30 Minn. L

7. Where adjoining owners agree on a divid

ing line, and a partition fence is built thereon,

they are estopped to deny that it is a partition

fence.—Oxborough v. Boesser, 13 H. W. 900, 30

Minn. 1.

8. The duties of the supervisors, when acting

as fence-viewers, are judicial in their nature, and

notice "to the parties" is necessary to give them

jurisdiction of the proceedings to make an assign

ment or appraisal in the case of partition fences.—

McClay v. Clark, (Minn.) 44 N. W. 255.

42 Minn. 363.
r

9. Under Gen. St. Minn. 1878, c. 18, provid

ing for proceedings by township supervisors for an

assignment of the respective shares of a partition

fence required to be maintained by the occupants

of adjoining lands, and that a complainant building

such a fence at his own cost may demand of the

"owner or occupant" of the adjoining land, etc.,

proceedings againBt an "occupant, " upon notices

directed to and served on him, will not authorize

a recovery against an "owner" not named ot

joined, for the amount of an appraisal under the

statute.—McClay v. Clark, (Minn.) 44 N. W. 25s.

42 Minn. 363.

FERRY.

Franchise, see Constitutional Low, 108-110.

Injuries to persons crossing, see Carriers, 101-104.

Power of railroad company to operate, see Rail

road Companies, 4-6.

Bight to operate.

1. In the absence of an exclusive grant, any

citizen has the right to set up a ferry, and trans

port passengers across a stream, providing the

owner of the soil does not object.—Perrin v.

Oliver, 1 Minn. 202, (Gil. 176.)

2. The right to operate a public ferry and to

charge tolls is a franchise within the control of the

legislature; and, where the legislature has granted

to an individual the exclusive right of running

a ferry within certain limits, the fact that a third

party owns lands within these limits does not jus

tify him in establishing a rival ferry therein.—

McRoberts v. Washburne, 10 Minn. 23, (Gil. 8.)

Grant of franchise.

3. A legislative grant to an Individual of a

franchise to operate a ferry does not constitute the

grantee a corporation.—McRoberts v. Washburne,

10 Minn. 23, (GIL 8.)

Liability of owner for negligence.

4. A ferry-man, paid by the owners of a stage

coach to transport it and its passengers across a

stream which is crossed by the stage route, is the

servant of the stage-owners, as to passengers who

contract with such stage-owners to be carried over

the entire route.—McLean v. Burbank, 11 Minn.

277, (Gil. 189;) Id., 12 Minn. 530, (Gil. 438.)

5. Where by tne negligence of a ferry-man a

stage-coach which ho is transporting falls over
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board, ana a passenger therein is drowned, the

ferry owner is liable to the stage company lor

the damages it is compelled to pay for the death

of such passenger.—Blakeley v. Le Due, 19 Minn.

187, (Gil. 152.)

6. In an action by a stage company against a

ferry owner, for injury resulting from negligence

in conducting his ferry, the fact that, at the

time of the wrong complained of, the ferry man

had moved the landing away from the usual

place, at the instance of plaintiff's agent, with

out authority of the ferry owner, which change

had contributed to the injury, will not prevent a

recovery against such owner.—Blakeley v. Le

Due, 19 Minn. 187, (Gil. 152.)

7. In an action by a stage company against a

ferry-man for alleged negligence, whereby a

passenger was drowned, it was shown that the

ferry-iuan told the driver to drive on, and took

bold of the leaders' heads to lead them on, and

that the boat swung out into the stream, and the

hind wheels dropped into the water, by reason

of which the accident occurred. Held, that

whether, before dropping into the stream, the

hind wheels were on the boat or not, there had

been a delivery of tne vehicle to the ferry man,

and it wasin his possession and charge. —Blakeley

v. Le Due, 19 Minn. 187, (Gil. 152.)

8. The proprietor of a ferry is not bound to

maintain guards or railings at the end of his boat,

when not in actual use, so as to prevent runaway

teams or stray animals on the highway from en

tering and passing over the same into"the river;

and he is not liable for the drowning of a run

away horse that passed over his boat while it

was moored to the bank, and fell into the rive1- —
Evans v. Goodrich, (Minn.) 49 N. W. 168.

46 Minn. 888.

Action for negligence—Evidence.

9. In an action by a stage company against

the owner of a ferry for negligence, an alloca

tion of the answer that the ferry was in charge

of plaintiff's agent is not sustained by proof

that the landing was changed, at the instance of

such agent, to the place whero the accident

occurred.—Blakeley v. Le Due, 19 Minn. 187, (Gil.

152.)

10. A stage company has the right to assume

that the fastenings of a ferry-boat, which is

about to transport its coach across a river, are

safe and proper; and, in an action by it for neg

ligence of the ferry owner to provide such fast

enings, no inquiry can be had, as bearing on

contributory negligence, into the company's

knowledge of this state of affairs, or into the con

dition of the coach to meet it.—Blakeley v. Le

Due, 19 Minn. 187, (Gil. 152.)

11. In an action by an assignee of the rights

of a stage company, for damages caused by breach

of contract of the owners of a ferry to safely

transport a stage and passengers, the only sub

stantial issue upon the question of negligenco

was as to who was in charge of tho ferry,—the

stage company or the owners of the ferry. Held,

that evidence that the ferry man violated his

master's instructions; that by going another way

tie stage might have avoided the ferry, which

was in a dangerous condition; and that the stage

company was informed of the insecurity of the

shore fastening of the boat,—was in each par

ticular irrelevant—Blakeley v. Le Due, 22 Minn.

*70.

Filing.

Assignment for benefit of creditors, see Assign-

mtmt.tor Benefit of Creditors, 33, 34.

Certificate of sale on foreclosure, see Mortgages,

275-281.

Chattel mortgages, see Chattel Mortgages, 65-82.

Claim of mechanic's lien, see Mcclwinics' Liens,

96-107.

Conditional bills of sale, see Sale, 199, 200.

Negligence of clerk, see Clerk of Court, 11-13.

Papers in actions, soo Practice in Civil Cases, 58-

56.

Finding Lost Goods.

Larceny by finder, see Larceny, 7-9.

Findings.

By court, see Contracts, 179; Fraudulent Con

veyances, 119. 120; Garnishment, 42; Lim

itation of Actions, 8S; Mcrh-anlcs' Liens,

161; Mortgages, 846; Replevin, 68-74; Trial,

174-193.

referee, see Reference, 8-11.

In criminal cases, see Criminal Law, 123.

Review on appeal, Bee Appeal and Error, 40-49,

392-396, 417, 418, 507-517, 618-620.

FINES.

Imprisonment until payment.

1. Under Gen. St. Minn. 1878, c. 95, 5§ 36, 87,

providing that embezzlement of public money

shall be punith 'd by a fine of twice the amount

embezzled, and imprisonment not exceeding three

years, a sentence which contains an additional

direction that defendant stand committed until

the fine is paid is unauthorized.—Mims v. State,

5 N. W. 309, 26 Minn. 494.

DlHtlntralshed In State v. Peteraon. 30 N. W. 416, 38
\lin ii. 149.

2. Upon conviction of keeping open on Sun

day a place where the sale of intoxicating liquors

was licensed, for which penalties of both fine and

imprisonment are provided by Lnws Minn. 1887,

c. 81, § 1. a direction in the judgment that de

fendant shall stand committed until the fine is

paid, not exceeding a specified time, in addition to

the longest term of imprisonment authorized by

the statute, is not illegal; such direction is not

a part of the penalty imposed for the offense.—

State v. Peterson, 3G N. W. 413, 38 Minn. 143.

Distinguishing Miuis v. State, N. W. 8.9. 28 Minn. 494.

8. Under Pen. Code Minn. art. 242, punishing

seduction under promise of marriage by imprison

ment in the state-prison, or by fine, or by both, a

judgment sentencing defendant to pay a tine, and,

in default thereof, to be imprisoned in the state-

prison until it is paid, is unwarranted, and it will

be vacated under Gen. St. Minu. 1S7S, c. 117, S 9.
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and the case remanded to the trial court with in

structions to enter a proper judgment.—State v.

Framness, (Minn.) 45 N. VV. 1098.

43 Minn. 490.

Fires.

Caused by negligence, see Ncallgence, 20-22, 39-

42.

Set by locomotives, see Hall road Companies, 159,

282-312.

First Division St. Paul & Pacific

Railroad Company.

Exemption from taxation, see Railroad Compa

nies, 103-109.

FIXTURES.

What constitutes—In general.

1. As a general rule, machinery, to become

part, of the realty, must be physically attached
to ;t or be. in ordinary understanding, part of a

building upon it; as where the building is

wholly or in part constructed for the machine, or

the machine is constructed for the building or

some part of it, and is fitted into it. —Farmers'

Loan & Trust Co. v. Minneapolis Engine & Mach

Works, 29 N. "W. 849, 35 Minn. 543.

Between mortgagor and mortgagee.

2. As between mortgagor and mortgagee, a

"bar" fastened by nails and screws to the wall

and floor of a building used by the mortgagor as

a saloon is a part of the realty.—Woodham v.

First Nat. BanK, (Minn. ) 50 N. W. 1015.

3. Certain casks or hogsheads and fermenting

tubs and a copper cooler were constructed for the

purpose of being put into and used in a brewery,

and were placed there, with intent that they should

remain for permanent use, and vaults and ice

houses were constructed for the special purpose

of having such tubs and hogsheads placed there-

iu; but they were of the same description as those

in general use in breweries, and wero readily

removed from the vaults and ice-house, and were

i ii fact removed once a year, or oftener, for the

purpose of being repaired, and the cooler was

not connected with the realty, except that when

in use it was connected by a hose to a stationary

water-tank, in order to permit water to pass

through it. Held, that these articles were per

sonal property, not fixtures, and were not cov

ered by a mortgage of the land.—Wolford v.

Baxter, 21 N. W. 744, 33 Minn. 12.

Between mortgagee and purchaser.

4. A steam-engine which is so attached to a

building as to be removable without injury to

itself or the building, and on which the former

owner had executed a chattel mortgage before it

was attached to the realty, is a chattel, as be

tween the mortgagee and one who purchased the

whole property with knowledge of the existence

of the mortgage and with expectation of paying

it.—Warner v. Kenning, 25 Minn. 173.

Between landlord and tenant.

5. Lessees of a store erected therein, with

the knowledge and consent of the landlord, a

platform to be used in displaying their poods,

which, although it could not be removed without

being taken apart, could be severed and taken

away without any great injury to the building.

Held that, in the absence of any express agree

ment to the contrary, the platform did not be

come a part of the realty, and that, on assign

ment by the tenants for benefit of their creditors

of all their property, their assignee could main

tain an action against the landlord for conversion

of the platform, on the latter's refusal to allow

the assignee to remove it.—Bhapcria v. Barney,

14 N. W. 270, 30 Minn. 59.

-6. One who has taken from a tenant a chattel

mortgage upon a building erected upon the leased

premises cannot remove the building after the

tenant's right of removal has expired.—Smith v.

Park, 16 N. W. 490, 81 Minn. 70.

7. Where the plaintiff occupied premises of de

fendant as tenant at will, the building in con

troversy was placed on the land by the plaintiff's

assignor, and purchased and occupied by the plain

tiff, who, being in arrear for rent, was duly served

as tenant at will with notice to quit, in conformity

with the requirements of the Minnesota statute,

and was finally ejected under process served

months thereafter. Held plaintiff, having had

due notice and ample opportunity to remove the

building, could not maintain an action for its sub

sequent conversion by the defendant.—Erickson

v. Jones, (Minn.) 35 N. W. 267.

87 Minn. 459.

Between owner of land and licensee.

8. Plaintiff, having agreed with defendant to

take a lease from him of a certain store, before

the lease was drawn placed in the store, with the

permission of defendant, certain counters and

shelving. The parties could not agree as to the

terms of the lease, and it was not executed.

Held that, it appearing that the relation of land

lord and tenant ne/er existed between the parties,

and that the shelving and counters were placed in

the building under an agreement ou defendant's

part thatplaintiff might remove them at anytime,

and that they were capable of being removed

without material injury to the building, they

never became a part of the realty, and plain

tiff could maintain an action for damages for

wrongful conversion thereof by defendant in re

fusing to allow him to remove them.—Stout v.

Stoppel, 14 N. W. 268, 30 Minn. 56.

9. One who erects a building on land of another

by his license, if the consideration of the case be

uninfluenced by laches of the former, or other

special circumstances, is regarded as the owner of

the building, and entitled to remove it, if it be

practicable, and works no serious injury to the

land.—Ingalls v. St. Paul, M. & M. Ry. Co., (Minn.)

40 N. W. 524.

89 Minn. 479.

10. And in such case, on revocation of the

license to occupy the land with the building, he

is entitled to a reasonable opportunity to remove
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It—Ingalls v. St. Paul, M. & M. Ry. Co., 40 N.

W. 524, 39 Minn. 479.

Flowage.

Bee Surface Water, 2-9; Waters and Water-

Courses, 6-2i.

FORCIBLE ENTRY AND DE

TAINER.

New trial as of right, see New Trial, 94.

Jurisdiction.

1- Pub. St. c. 87, J 12, conferring jurisdiction

upon Justices of the peace in forcible entry and

detainer, does not. give Jurisdiction as to mort

gagees in possession after foreclosure until the

expiration nf the time for redemption.—Stone v.

Bassett, 4 Minn. 298, (Oil. 215.)

2. Gen. St Minn. 1878, o. 84, provides that any

Justice of the peace may, within his county, en

tertain proceedings in forcible entry and detain

er. Chapter 64, § 104, provides that the munici

pal court shall have exclusive jurisdiction of

such proceedings within the city of St. Paul.

Held, that a justice of the poaoe in a town in

Ramsey county, outside the city of St. Paul, may

entertain proceedings in his town in unlawful de

tainer, though the parties reside, and the proper

ty is situate, within such city. —Hoffman v. Par

sons, 6 N. W. 797, 27 Minn. 236.

When action lies.

8. To maintain an action of forcible entry and

detainer, under Gen. St. Minn. 1866, c. 84, §§ 1,

2, d -'fondant must be proved guilty of the unlaw

ful detainer of the premises by force and strong

hand, as therein provided; a detainer by strong

hand being one accompanied by some circum

stances of actual violence or terror.—Davis v.

Woodward, 19 Minn. 174, (Gil. 137.)

4. The entry to be shown, in an action for

forcible entry, under Gen. St. Minn. 1866, c. 84,

need not be with force, but it is sufficient if un

lawful.—Davis v. Woodward. 19 Minn. 174, (Gil.

5. A clause in a mortgage empowering the

mortgagee, on default, "to take and receive the

rents, use, occupancy, and income of the mort

gaged property, " does not entitle him, before

foreclosure, to maintain tho action of forcible en

try and unlawful detainer, provided for by Gen.

St. Minn. 1878, c. 84, since the conventional rela

tion of landlord and tenant does not exist be

tween mortgagee and mortgagor: and the fact

that the premises are in possession of the mort

gagor's tenant is immaterial, where the mortga

gee is not also the assignee of the reversion.—

Pioneer Savings & Loan Co. v. Powers, (Minn.)

50 N. W. 227. „ „.
47 Minn. 269.

Who may maintain action.

C. In an action for forcible entry and de

tainer it appeared that plaintiff and wife had oc

cupied the premises for 12 years; that 6 months

prior to the entry complained of he deserted his

wife, she remaining in the possession of the prem

ises. Held that, until change of possession was

affirmatively shown, bis possession presump

tively continued, and her occupancy was posses

sion under him and his right; and she had a right

to bring the action on his behalf, and in his

name, under Gen. St. Minn. 18116, c. 86. § 34, pro

viding that after the husband's desertion the

wifo may maintain in his name any action that

he might have maintained.—Davis v. Woodward,

19 Minn. 174, (Gil. 137.)

Possession of tenant.

7. Under Uen. St. Minn. 1878, c. 84, relating

to forcible entry and unlawful detainer, which

provides (section 12) that "no restitution shall be

made under the provisions of this chapter of any

lands or tenements of which tho party coin-

plained of, or his ancestors, or those under whom

he holds the premises, have been in the quiet

possession for three years next before the enter

ing of the complaint, unless his estate therein is

ended," such proceedings cannot be maintained

against a tenant who has been in possession of

the premises more than three years under his

lease, where his term has not yet ended; the
quiet possession referred to not moaning posses

sion adverse to the title of the party seeking res

titution —Brown v. Brackett, 3 M. W. 705, 26

Minn. 292.

Pleading.

8. The statute relating to proceedings for

forcible entry and detainer, in force previous

to Rev. St. Minn. 1851, provided that the com-

laint in such a proceeding must "particularly

escribe the premises. " Held, that such a com

plaint, describing the premises as "the house and

premises on Hennepin island, so called, at the

Falls of St. Anthony, in tho county aforesaid, let

to him by tbo complainants, " was insufficient

—Lewis v. Steele, 1 Minn. 88, (Gil. 67.)

9. Where, In an action of forcible entry and

detainer, the complaint is dcfoctlve in failing to

state the city or county wnerein the premises

were situate, such omission will be cured by de

fendant failing to seasonably object on* that

ground, putting in an answer supplying the omis

sioc, and going to trial on the merits.—Gibbens

V. Thompson, 21 Minn 598.

10. In an action of forcible entry and detainer.

It is sufficient to allege that plaintiff is the owner,

and entitled to tho possession, of the premises,

and that defendant wrongfully detained the same,

without setting out the steps in the chain of plain

tiff's title.—Pinney v. Kridley, 9 Minn. 84, (Gil. 23.)

11. In an action of forcible entry and detainer,

the plaintiff, instead of simply alleging that he

was the owner and entitled to the possession of

the premises, undertook to set out in detail the

specific steps by which he claimed to have ac

quired title through a mortgage given by defend

ant as owner, and a foreclosure thereof by adver

tisement, but failed to state that the mortgage

contained a power of sale under which foreclosure

was made. Held, that the omission rendered the

pleading bad, and was not cured by an averment

that the mortgage was "duly foreclosed," and by

P
il
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virtue of such foreclosure plaintiff was seised in

fee-simple.—Pinney v. Fridley, 9 Minn. 34, (Gil.

23.)

12. A complaint, in an action of forcible en

try and detainer, under Rev. St. Minn. e. 87, sim

ply averred that the defendant forcibly entered

and detained certain lands from plaintiff, de

scribing them. Held fatally defective.—Fallman

v. Gilman, 1 Minn. 179, (Gil. 153.)

13. A complaint, In an action of "forcible

entry and detainer, " alleged that plaintiff was

in the actual possession of the premises, by his

wife, on a day specified, (the day of the entry,)

and that on such day defendant did make an

unlawful and forcible entry into and upon the

premises in question, and ever since, and now

does, unlawfully and forcibly detain the same,

contrary to the form of the statute, etc. Held,

that plaintiff's possession and defendant's forci

ble entrv and wrongful detainer were sufficient

ly alleged.—Davis v. Woodward, ID Minn. 174,

(Gil. 137.)

Appearance and trial in justice's court.

14. The statute relating to proceedings for

forcible entry and detainer, in force previous to

Kev. St. Minn. 1851, required that two justices

should constitute the court in such proceedings.

Heal, that an adjournment of such a proceeding

on the return day by one justice alone was with

out authority, and, the process boing spent, on

th it day, a trial, had on a subsequent day, was

null and void.—Lewis v. Steele, 1 Minn. 8b,

(Gil. 87.)

15. Gen. St. 1806, c. 65, J 19, regulating pro

ceedings in a Justice's court, an 1 providing that

"the parties are entitled to ouj hour in which to

maKe their appearance arter the time mentioned

in the summons for appearance, " is not uppli

cable to proceedings of forcible entry and de

tainer, under Gen. St Minn. o. 84.—Spooner v.

French, 22 Minn. 37.

16. In an action before a Justice, under Gen.

St. c. 84, in reeard to forcible entry and detainer,

if defendant fails to call for a jury trial ho will

be deemed to have waived his right thereto.—

Gibbens v. Thompson, 21 Minn. 39S.

17. A Justice of the peace has a reasonable

time after submission of a case of forcible entry

and detainer, in which to consider his judg
ment, and. there oeing no limitation In that re

spect piovided by Gen. St. 1866, c. 84, regulating

such proceedings, two days will not be aeemed

un unreasonable time for" that purpose.—Gibbens

v. Thompson, 21 Minn. 898.

Judgment—By default.

IS. Gen. St. Minn. 1878, c. 64, $ 87, provides that

in proceedings in forcible entry and unlawful de

tainer, the municipal court of St. Paul shall "have

all the powers and jurisdiction conferred on jus

tices of the peace by chapter 84, Gen. St., and the

Sroceedings shall be the same as therein provided. "

hapter84, $S 2, 3, 5, and 11, provide that the jus

tice before whom such case is brought shall "hear

and determine" the matter, but make no provision

for judgment by default. Held, that judgment by

default cannot be rendered in the municipal court

in forcible entry and unlawful detainer cases.—

Hennessey v. Pederson, 11 N. W. 63, 28 Minn. 461.

Of restitution.

19. Under Gen. St. Minn. c. 84, § 11, providing

that, when any person holds over any lands or

tenements after any rent becomes due according

to the terms of the lease under which he holds,

the person entitled to possession may obtain res

titution of such lands, a finding in an action of

forcible entry and unlawful detainer, commenced

on February 10, 1879, that on January 7, 1879,

plaintiff was, and over since has been, the owner

in fee of cortain premises; that defendant unlaw

fully detains the same from plaintiff, who is en

titled to immediate possession thereof, in that on

or about. January 7, 1S79, plaintiff leased said

premises to defendant for the term of one month

from said January 7th, defendant agreeing to pay

as rent for said term f12 in advance; and that de-

fondant took possession under the lease, but has

paid no part of the rent,—entitles plaintiff to a

judgment of restitution.—Wright v. Gribble, 1 N.

W. 820, 26 Minn. 99.

Recovery of treble damages.

20. Where a tenant, wrongfully and forcibly

ejected from the demised premises, seeks to re

cover treble damages, as allowed under Gen. St.

Minn. 1878, c. 75, § 50, where a person is evicted

from real property in a forcible manner, if his

complaint is insufficient to warrant a recovery

under the statute, he may nevertheless recover

as in an ordinary action of trespass, if the facts

warrant it.—Bagley v. Sternberg, 26 N. W. 602,

34 Minn. 470.

Appeal.

21. Gen. St. Minn. 1878, o. 64, $ 121, giving the

Minneapolis municipal court jurisdiction of ac

tions of forcible entry, etc., and making applicable

to that court chapter 84, which governs proceed

ings in justices' courts in such action, and gives

an appeal only to the district court, does not for

bid an appeal in such action from the Minneapolis

municipal court to the supreme court of the state.

—Boston Block Co. v. Bufflngten, (Minn.) 40 N. W.

361.

39 Minn. 385.

22. Gen. St. Minn. 1878, o. 84, regulating sum

mary proceedings to recover possession of real es

tate, (forcible entry and detainer,) provides for

no appeal, except from a judgment. Chapter 64,

!> 121, provides that "chapter 84 of the General

Statutes, relative to forcible entries and unlawful

detainers, shall apply to said municipal court" of

Minneapolis. Held, that an appeal in a forcible

entry and unlawful detainer in the municipal

court of Minneapolis can only be taken from the

final judgment.—Gray v. Henley, 10 N. W. 417, 23

Minn. 388.

23. Laws Minn. 1874, c. 67, provides that ap

peal in forcible entry cases may be tried at either

a general or special term of the appellate (dis

trict) court byeither party giving the other three

days' notice thereof, and that i special venire

for a Jury in such cases may be ordered. Gen. St.

1878, c. 66, § 244, (enacted in 1868,) provides that

the Judges of the district courts may appoint

such special terms as may be necessary, but that
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Issues of fact cannot be forced to trial at a spe

cial term. Held, that an appeal in a forcible en

try cuse maybe tried at a special term of tho

district court, though it involves an issue of fact.

—Hoffman v. Parsons, 0 N. W. 797, 27 Minn.

230.

24. On proceedings in justice court under Gen.

St. Minn. 1S7S, c. S4, relating to the unlawful de

tainer of lands, plaintiff recovered judgment and

possession of the premises. The defendant having

appealed to the district court, the action was dis

missed, on motion of the plaintiff. Held, that in

the judgment of dismissal it was proper to award

restitution of possession to the defendant.—Fisk

V. Toner, (Minn.) 41 N. W. 972.

40 Minn. 211.

Foreclosure.

Of chattel mortgage, see Chattel Mortgage*, 95-

lus.

mechanics' liens, see Mechanics' Liens, 140-

175.

mortgages, see Mortgages, 154-378; Railroad

Companies, 146-153.

Foreign.

Corporations, see Corporations, 172-177; Sum

mons, 19, 20, 29, 36, 37.

Executors, etc., see Executors and Administra

tors, 139-144.

Insurance companies, see Insurance, 191-194.

Judgment, see Judgment, 201-209.

Forfeiture.

Of benefits for nonpayment of dues, see Insur

ance, 164-169.
corporate charter, see Railroad Companies,

8-12.

land grant, s?e Public Lands, 90, 91.to state for nonpayment of tax, see Tax

ation, 83.

FORGERY.

Acceptance and payment of forged bill of ex

change, see Negotiable Instruments, 121.

Of indorsement on check, see Negotiable Instru

ments, 159.

What constitutes.

1. As an Indorsement of payment on a promis

sory note is no part of such note, an indictment for

forgery will not lie against the maker of a prom

issory note who, unlawfully getting possession

thereof, makes a simple indorsement of payment

thereon, no name being signed thereto.—State v.

Mourner, 8 Minn. 212, (Gil. 182.)

2. The forging of a promissory note, though

the forger did not place thereon the revenue

stamp required by Act Cong. July 18, 1866, is in

dictable, as under that act any person having an

interest in the note might affix the proper stamp

thereto, and thereby render the note valid. —

State v. Mot',, 16 Minn. 472, (Gil. 424.)

8. Gen. St. Minn. 1878, c. 90, 5 1, forbids the

making, and section 2 forbids the uttering or pub

lishing, of any false or forged instrument. Held,

that the terms "false" and "forged" are used

in the same sense in the two sections, and the

uttering or publishing of any instrument would

not be an offense under section 2, unless the

making of the same would be an offenso under
section 1.—State v. Wilson, 9 N. W. 28, 28 Minn.

4. One who executes an instrument purporting

on its face to be executed by him as agent of a

principal therein named, when iu fact he has no

authority from such principal to execute said in

strument, is not guilty of forgery.—State v. Wil

son, 9 N. W. 28, 28 Minn. 52.

Second degree.

5. Inserting in a chattel mortgage a description

of personal property not embraced in the mortgage

as executed, with intent to defraud, will constitute

the crime of forgery in the second degree as de

fined by Pen. Code Minn. § 898, subd. 2, par. 7,

though the instrument had been filed for record,

and the act would likewise have constituted the

offense of mutilating a public record.—State v.

Adamson, (Minn.) 15 N. W. 152.

43 Minn. 1C6.

6. Under Pen. Code Minn. 5 S93, subd. 2, par. 7,

defining forgery in the second degree as forging,

with intent to defraud, any instrument whereby

any rights or property are created or in any wise

affected, tho fraudulent insertion in a chattel mort

gage of the description of property not embraced

in the instrument as executed, will constitute the

crime, though the mortgage has been satisfied.—

State v. Adamson, (Minn.) 45 N. \V. 152.

43 Minn. 196.

7. On an indictment for forgery in the second

degree, under Pen. Code Minn. § 398, subd. 2, par.

3, defining the crime as the forging of an instru

ment by which "any person may be bound, affect

ed, or in any way injured, " an instruction that de

fendant cannot be convicted unless such person

was "bound, affected, ami injured" is properly re

fused, as it is not essential that the person should

be bound by the forgery.—State v. Adamson,

(Minn.) 45 M. W. 152.

43 Minn. 196.

Indictment.

8. A count for forging a note and one for utter

ing and publishing the forged note, being not for

different degrees of the same offense, but by stat

ute distinct offenses, cannot be joined in the same

indictment.—State v. Wood, 18 Minn. 121, (Gil.

112.)

9. An indictment under Pub. St. Minn. c. 91,

$ 6, making it an offense to utter counterfeit

bank bills, must allege that such bills purport to

have been issued by a bank authorized to issue

such bills, and were passed as genuine.—Benson

v. State, 5 Minn. 19, (Gil. 6.)

10. An indictment for forgery must show either

on the face of the instrument set out therein, or

by proper allegations, that such instrument is

one which, if genuine, would have some legal

validity.—State v. Wheeler, 19Minn. 98, (Gil. 70.)



781 782FOltGEBY-—FHAUD.

11. An Indictment charged the defendant with

falsely making, counterfeiting, etc., an aecount-

ablereceipt, setout in the indictment. The instru

ment so set out was headed "St. Paul& Sioux City

Klevator Company, " and purported to be a receipt

for certain wheat, and was signed, "M. Good, In

spector;" but there was no averment connecting

said "M. Good, Inspector," with the elevator

company, and no connection between them ap

peared on the face of the receipt itself. Held,

that such receipt did not import any legal liabil

ity on the part of the companv, and the indictment

was insufficient—State v. Wheeler, 19 Minn. 98,

(Gil. 70.)

12. An indictment for forgery charging that It

"consisted in indorsing the name of F. W. S. upon

a check dated March 8, lbS7, for the sum of fifty

dollars, signed and drawn by G., and payable to

the order of Kev. F. W. S.," the name of the

draweo not being given, is sufficient. Mitchell

and Vanderburgh, JJ., dissent.—State v. Curtis,

(Minn.) 40 N. W. 263.
39 Minn. 357.

13. An indictment for forgery alleged that de

fendant "had in his possession an accountable
written receipt fir money, showing the receipt

by one K. from one 8. for the sum of t740 on the

Kith day of August, 1879, which said receipt has

been destroyed by the act and procurement of

said defendant, and a more particulardcscription

of which is unknown to the grand jury, which

said receipt was signed in writing by said K.,
with the name of said K. ; that * • * the said

[defendant] did willfully, maliciously, and

falsely, with the intent to injure and defraud

the said K., * * * falsely alter said account

able receipt, so that, when the same was so al

tered, it was of the tenor and import and words

and figures following, to-wit: 'Hector, August

16, 1879. Ten days aiter date, forvalue received,

I promise to pay to the order of [defendant! $100,

with interest until paid at the rate of 10 per
cent. [Signed] K.'" Held, under Gen. St. Minn.

1878, c. 90, § 1, providing that "whoever false

ly makes, alters, forges, or counterfeits any
• * * promissory note, or any order, acquit

tance, or discharge for money or other property,

* * * or any accountable receipt for money,

goods, or other property, with intent to injure or

defraud any person, shall bo punished, "etc., that

the indictment was insufficient, in that it did

not show the extent of the obligation of the ac

countable receipt, or how much money was to

be accounted for, or to whom, when, or how.—

State v. Riebe, 7 N. W. 202, 27 Minn. 315.

1*. Under Pen. Code Minn. § S!)S, subd. 2, par. 7,

defining forgery in the second degree as forging,

with an intent "to defraud, any instrument where

by any rights or property are created or in any

manner affected, an indictment for inserting in

a chattel mortgage the description of property not

embraced in the mortgage as executed need not al

lege the value of the property of which the de

scription was so inserted.—State v. Adamson,

(Minn.) 45 N. W. 152.
43 Minn. 196.

Former Action.

Pendency, ground of abatement, see Abatement

and Revival, 1-13.

Former Adjudication.

See Judgment, 92-169.

Former Jeopardy.

See Criminal Law, 29-35.

Forthcoming Bonds.

See Attachment, 87, 38.

Franchise.

For ferry, see Ferry, 3.

Of corporation, see Constitutional Law, 105-110;

Corporation*, 1-20, 169; Horse and Street Rail

road*, 1, 2; Railroad Companies, 1-12.

Restraining infringement, see injunction, 17.

FRAUD.

See, also, Deceit; Duress; Fraudulent Convey

ances.

By agent, see Principal and Agent, 64-67, 76, 77.

Defense to action for specific performance, see

Siiecijlc Perfrrrmance, 59. 60.

Effect on running of statute of limitations, see

Limitation of Actions, 85-37.

Ground for attachment, see Attachment, 3, 4.

vacating decree of divorce, see Divorce, 21-97.

In accounting between partners, see Partnership,

68, 69.

assignment, see Assignment for Benefit of

Creilitors, 17-32.

procuring contract, see Contracts, 54, 65.

patent for land, see Public Lands, 122-124.

promissory notes, see Negotiable Instru

ments, 27-83.

release, see Rcl-ease and Dixrharge, 4-8.

sale of goods, see Sale, 130-133, 158, 180-189.

sale of real estate, see I'entfor and Pur

chaser, 8-10, fc2-92.

Jurisdiction in equity, see Equity, 3S-51.

Proof of, to invalidate written instruments, see

Evidence, 347-350.

What constitutes—Cause of action.

1. One who procures a conveyance of prop

erty, knowing at the time that the title is in an

other under an unrecorded deed from the same

grantor, and who subsequently conveys the prop

erty, or causes it to be convoyed, to an inno

cent purchaser for value, whose conveyance is

protected by registration, is liable in damages

for the value of the property to the grantee in

the unrecorded deed or his successors in interest.

—Scott v. Rccd, 23 N. W. 463, 33 Minn. 341.

2. Plaintiff's husband being insolvent, all the

property owned by them was held in her name,

but he had the sole management of it. They sepa

rated, and, in furtherance of his continued manage

ment of the property, she gave general powers of

attorney to him an:' to F. to sell and convey it.

The husband, desiring to securea divorce, proposed

that all the property should be transferred to a

third person for his' benefit, aud that he should
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thereafter make her a specified allowance for her

support. This she refused, but offered to consent

to a divorce if half of the property should be se

cured to her absolutely, or if she should be given

a mortgage of $20,000 on the property, but she

placed the matter in the hands of an attorney, giv

ing him power to make whatever arrangements he

thought best for her interests. By personal in

vestigation, her attorney found that while there

was some $75,000 of property standing in plain

tiff's name, it was mortgaged to the atnouot of

$50,000, and hence that a division thereof in upecie

would not be desirable, and also that a sale of any

of it for cash in excess of the incumbrances was

impossible. He therefore accepted for her a mort

gage for $15.Q0J on the most valuable piece of real

ty, and delivered to the husband the divorce pa

pers of which plaintiff had acknowledged service.

The husband had all the property convoyed to M..

who assumed the mortgage to plaintiff, and he then

married M. Plaintiff acquiesced in this arrange

ment for two years, and until there was a default

in the payment of her interest; and then she sued

to set aside as fraudulent the conveyances to M.

Held, that the facts do not show any fraud on

plaintiff.—Barteau v. Barteau, (Minn.) 47 N. W.

645.
45 Minn. 133.

S. Exaggerated representations as to the valne,

present and prospective, of the assets and stock

of a corporation, which by their nature are neces

sarily speculative, made by the seller, are not

fraudulent, nor such that the buyer has a legal

right to rely upon them.—Columbia Electric Co.

v. Dixon, (Minn.) 49 N. \V. 244.

40 Minn. 463.

4. A note procured by the payee by fraudu

lently representing to the maker, who could not

read, that it was payable to a third person, to

whom the maker was indebted, is void in the
hands of the payee, and payments made on the

note to the payee, in reliance on such representa

tion, and on the further representation that they

were being applied on his note to the third person,

which did not exist, may be recovered back by the

maker.—Schaller v. Borger, (Minn.) 50 N. W. 247.

47 Minn. 357.

5. The grantee of land subject to an existing

incumbrance agreed to give a mortgage on other

lands to secure the unpaid purchase money. He

afterwards authorized the grantor, who was dis

satisfied with the security, to insert in the mort

gage whatever property he chose, and the grantor

inserted the land so sold. The grantee executed

the mortgage without reading it, and not know

ing that it covereil this land; and he then sold

it, representing that the only incumbrance there

on was the one existing when ho bought. Held,

that his ignorance of the second mortgage was

the result of gross negligence, and the false

representation arising from such ignorance is

a fraud. — Kiefer v. Rogers, 19 Minn. 32, (Gil. 14.)

Evidence.

6. The rule that fraud is not to be pre

sumed, but must bo proved, does not require di

rect, positive proof of fraud in all cases, which

may be shown from all the facts and circum

stances surrounding the alleged fraudulent trans

actions.—Berkey v. Judd, 22 Minn. 257.

7. An action founded on actual fraud is not

.ustaiued by proof of constructive fraud.—Coch

rane v. Halsey, 25 Minn. 52.

8. The validity of a certain settlement be

tween the parties being in question, there was

some evidence of fraud, but insufficient to author

ize a vacat ion of the settlement on that ground.

Held, that the party relying upon such settle

ment had the right to havo the Jury instructed

that the evidence was not sufficient for them to

consider the question of fraud as an objection to

the settlement.—Stearns v. Johnson, 17 Minn.

142, (Gil. lift.)

9. Negligence may be sufficient, but is not

conclusive, evidence of fraud, and therefore a

gross error in the mjasuroment of logs it not

necessarily fraudulent.—Leighton v. Grant, 20

Minn. 345, (Gil. 298.)

FKATJDS. STATUTE OF.

L Operation and Effect of Statute, Gen

erally, 1-4.

II. Agreements not to be Performed withik

a Year, 5-10.

III. Promise to Answer for the Debt of

Another, ll-3ti.

IV. Contracts for the Sale of Goods, 87-46.

V. Conveyances of Land, 47-50.

VI. Contracts for Leasing or Sals of Lands,

51-02.

VII. Pleading and Proof, 63-67.

Part performance of oral contract to convey land,

see Specific I'crfirrmtiuce, 44-57.

I. Operation and Effect of Statute. Generally.

Validity of oral agreements.

1. Where, in the construction of a contract,

it is doubtful whether it is within the statute of

frauds, the doubt should be given in favor of

sustaining the contract.—Phipps v. McFarlane,

3 Minn. 109, (Gil. 01.)

2. The statute of frauds simply Introduces

a new rule of evidence, and an agreement legal

and actionable betoro its passage is legal after

wards, notwithst mding the statute.—Rogers v.

Stevenson, 16 Minn. 6S, (Gil. 56.)

Who may claim benefit of statute.

3. The objection that a verbal agreement for

the conveyance of land is void under the statute

of frauds may be made by either party, even

though the purchaser may have paid the purchase-

money.—Mackubin v. Clarkson, 5 Minn. 247,

(Gil. 193.)

4. After the performance of a parol agreement

neither party can object to its validity on the

ground that it was within the statute of frauds.—

McCue v. Smith, 9 Minn. 252. (Gil. 2,>7.l

II. Agreements not to be Performed within a

Year.

Time of making, generally.

5. A verbal contract for the conduct of a

certain business was made June 6th, to con
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tinue in force for one year from the 1st of July

following. Held, that the contract could not bo

fully performed "within ono year from the mak

ing thereof," within the statute of frauds, (Gen.

St. IStiti. c. 41, § 6, ) and was void.—Cowles v

Warner, 23 Minn. 449.

6. Where a corporation by acquiescence

adopts as its own a contract made by its promoter

before organization, the act of adopting is not a

ratiiication, which relates back to the date of

the contract by the promoter, but is the making of

a contract as of ine date of the adoption; so that,

though the contract made by the promoter was,

by its terms, not to be performed within one

year, it is not within the statute of frauds if it

bo performed within one year from the date of

its adoption.—McArthur v. Times Printing Co.,

(Minn.) 51 N. W. 216.

7. In an action for rent the court found that

"on or about the first day of April, 1884, " plain

tiffs leased to defendants the promises for the

term of one year from April 1, \ti-H; such leas

ing having been by parol. Held, that such find

ing did not bring the case vvithiu the statute of

frauds, as an agreement that, oy its terms, was

not to be performed within one year from the

making thereof.— Mackey v. Potter, 26 N. W.

V06, 34 Minn. 510.

8. A parol lease of real estate for the term of

one year, to begin in futlirn, is void under tho

Minnesota statute of frajds, being an agrocmont

which is not to be performed within a year from the

making thereof.—Jellett v. Rhode, (Minn.) 45 N.

W. 13.*

43 Minn. 166.

Insurance.

9. An agreement for Insurance for a term of

three years, where the insurance is to commence

within the year, as it may, in accordance with

its terms, be fully performed and ended within

the year, is not within the provisior of the stat

ute of frauds, requiring "every agreement that

by its terms is not to be performed within one

year from the making thereof" to be in writing.

—Wiebeler v. Milwaukee Mechanics' Mut. Ins.

Co., 16 N. W. 863. 30 Minn. 464.

Services—Operation of statute.

10. Plaintiff and defendant entered into a parol

contract by which defendant was to serve plaintiff

In the capacity of trensurcr for the term of five

years for a certain percentage of the profits. De

fendant entered upon such service, and continued

therein for upwards of two years, when he quit on

account of sickness. Held that, while such con

tract could not be enforced, it was not void ; and,

in so far as it had been voluntarily executed, the

terms thereof might be referred to in determining

the ^uar.tum meruit.—La Du-King Manuf'g Co.

v. La Du, (Minn.) 31 N. W. 938.
36 Minn. 473.

III. Promise to Answer for the Debt of An

other.

Original or collateral promise.

11. To bring a promise within the statute of

frauds, as a promise to answer for the debt of

another, it is not necessary that there should be

in existence, at the time when the promise is

mode, an original liability upon which the col

lateral promise is founded.—Cole v. Hutchinson,

26 N. W. 319, 34 Minn. 410.

Bnt see Yale v. Edgcrton, 14 Minn. 104. (Oil. 144.)

12. Plaintiff was requested to transport certain

goods of the United States, and deliver them to

the consignee. The consignor verbally agreed

that, if the consignee failed to pay for the car

riage, he would pay. Held, that the promise

was collateral, and wilhin the statute of frauds.

—Dufolt v. Gorman, 1 Minn. 301, (Gil. 234.)

18. A verbal promise by a third person to a

landlord that, if he will allow a tenant to re

main in possession, the promisor will be responsi

ble for the rent, and see that it is all right, is

within the statute of frauds, and void.—Walker v.

McDonald, 5 Minn. 455, (Gil. 368.)

14. A promise to pay the debt of another, in con

sideration of the relinquishment of a lien, is an

original promise, not within the statute of frauds.

—Walsh v. Kattenburgh, 8 Minn. 127, (Gil. 99.)

15. Defendant agreed verbally with plaintiff,

having a lien on land prior to defendant's mort

gage, that if he would waive his lien, and pay

the costs of a certain levy on the land, defend

ant would pay the amount due plaintiff from the

owner. Held, that such promise was an original

one, and not within tho statute of frauds.—

Hodglns v. Heaney, 15 Minn. 185, (Gil. 142.)

16 A promise made by one to a debtor to pay

the amount of his debt to another is an original

promise, and not within the statute of frauds.—

Goetz v. Foos, 14 Minn. 265, (Gil. 196;) Sullivan v.

Murphy, 23 Minn. 6.

17. Where a grantee, In consideration of the con

veyance to him, promises the grantor to pay a debt

due from the grantor to a third person, such prom

ise is original, and not a promise to pay the debt

of another, and therefore need not be in writing.

—Stariha v. Greenwood, 11 N. W. 76, 28 Minn. 521.

18. A corporation transferred all of its property

to defendants, who, in consideration thereof,

assumed the payment of the debts of the corpo

ration. Held, that the undertaking was original,

and not collateral, and therefore not within the

statute of frauds.—Sullivan v. Murphy, 23 Minn. 6.

19. Plaintiff, owing defendant $300, transferred

to him, as collateral, a certain mortgage for

H,600, given by one V., and the indebtedness se

cured thereby. Subsequently, defendant agreed

with plaintiff that defendant should cancel such

mortgage, and, after deducting from the amount

of the indebtedness secured thereby the debt re

maining due from plaintiff, pay the balance to

plaintiff: tho consideration for plaintiff's consent

to the satisfaction of such mortgage being defend

ant's agreement to pay. Held, that defendant's

promise was an original one, and not within the

statute of frauds.—Yale v. Kdgerton, 14 Minn.

194, (Gil. 144.)

20. A promise to pay for goods to be delivered

to another is within the statute of frauds if at
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the time of the delivery any credit is given to '

such other as purchaser. And the fact that such

person receiving the goods gave his promissory

note for the price, in the absence of adequate ex

planation, is conclusive that credit was given to

him.—Cole v. Hutchinson, 26 N. W. 319, 34 Minn.

410.

21. Plaintiff had paid for the passage from

.Europe of a woman who afterwards became the

wife of defendant. Having come for his money,

defendant in his wife's presence said that he

could not pay it, whereupon plaintiff proposed to

take defendant's note forit, saying, "That is good

enough. " Therejpon defendant gave plaintiff

his note for the amount. Held, that this was ev

idence that the note was taken in satisfaction of

the wife's indebtedness to plaintiff, all three of

them acceding to it, and that this was a sufficient

consideration for the note, and the contract evi

denced by it was not collateral, tut original, and

therefore not within the statuteof frauds.—Holm

r. Sandberg, 21 N. W. 416, 32 Minn. 427.

22. Contractors for the construction of a rail

road, bound by thair contract to see that the la

borers on the work were paid, and the railroad

company saved harmless from the liability in

regard thereto imposed upon it by statute, orally

promised plaintiffs to "see them paid" for the

board of such laborers. Held, that the responsi

bility assumed by defendants was original, not

collateral to the agreement of another, and there

fore not within the statute of frauds.—Grant v.

Wolf, 24 N. W. 889, 84 Minn. 32.

23. M. having contracted to build houses and

furnish materials therefor, plaintiff agreed with

him to furnish him with the materials, and fur

nished part of them, which were used by M.

Afterwards M. and the owner canceled their con

tract, and plaintiff and the owner orally agreed

that the owner should stand in M. 's place, and

plaintiff should furnish the owner the rest of the

materials contracted for by M. ; and plaintiff

furnished such materials. Held, that the agree

ment between plaintiff and the owner was an

original contract upon a fresh consideration, not

an agreement to pay the debt of M., within the

statute of frauds.—Abbott v. Nash, 29 N. VY. 65,

85 Minn. 451.

24. Owners of a patent for a weighing scale,

on a sale to H. of the exclusive right to sell ti e

scales in a certain county, transferred to him a

contract by third parties to manufacture the

scales for them, indorsing thereon a written or

der "Deliver scales toH. and at the same time,

and as part of the same transaction, they orally

Guarantied to H. that such third parties would

urnish the scales according to contract. Held,

that such guaranty was not a special promise to

answer for the debt or default of another, with

in the statute of frauds, and was therefore valid,

although not in writing; and that parol evi

dence of it. was not objectionable as varying a

written contract, as the order to deliver the

scales did not purport to contain the same con

tract between the parties.—Wilson v. Hentges,

12 N. W. 101, 29 Minn. 103.

25. Defendant gave plaintiff the following ver

bal direction: "You give all the goods to H. & It.

(defendant's subcontractors) that they want, and

charge directly to them, and every first of the

month you bring in the bill, and I will pay it. "

Held, that this, uncontrolled and unqualified by

other circumstances, constituted an original, and

not a collateral, promise,and implied that the credit

was to be given exclusively to defendant; that the

direction to charge the goods to H. & K. did not

necessarily imply that any credit was to be given

to them, the object, presumably, being merely to

aid defendant in keoping his account with them,

—Maurin v. Kogelberg, (Minn.) 82 N.W. 858*

37 Minn. 23.

28. Where an agent, having, contrary to in

structions of his principal, loaned money without

security, and taken a note therefor, and, on be

ing told by the principal that he will hold him

rospousible, guaranties the payment of the note,

the guaranty is not a promise to answer for the

debt of another, within the statute of frauds,

so as to be void for failure to express the con

sideration.—Crane v. Wheeler, (Minn.) 50 N. W.

1033.

Memorandum — Expressing considera

tion.

27. A mere signature on the back of a note Is

not sufficient to evidence a contract of guaranty.

There must, under the statute of frauds, be a mem

orandum expressing a consideration.— Moor v. Fol-

som, 14 Minn. 340, (Oil. 260.)

28. The complaint in an action on a guaranty

of two promissory notes alleged that defendant",

the payee, "for value, sold and assigned the

notes" to plaintiff by an indorsement on each of

them, which was set forth, containing a guaran

ty of collection. Held, that this showed a new

and original consideration between the parties,

and that the case was not within the statute of

frauds, and the consideration need not be ex

pressed in writing.—Nichols, Bbepard & Co. v.

Allen, 22 Minn. 283.

29. A contract of guaranty that fails to ex

press a consideration is void under Gen. St.

Minn. 1866, c. 41, § 6, which requires that a prom

ise to pay the debt of another must be in writing,

with the consideration of tho agreement ex

pressed therein.—Nichols v. Allen, 23 Minn. 54J

30. Defendant, acting as agent, took a prom

issory note for a debt of, and payable to tho or

der of, his principal. Subsequently, and before

forwarding the sumo to his principal, he indorsed

the same: "Notice and protest waived. I guar

anty the collection of the within note." Held.

that such contract was within the statute of

frauds, and void, for failure to express a consid

eration.—Nichols v. Allen, 23 Minn, 542.

81. A guaranty indorsed on a promissory note

wjs in the words: "Forvalue received, I hereby

guaranty the payment of the within note ut ma

turity. " Held, that this sufficiently expressed

the consideration, within the statute of frauds,

(Gen. St. Minn. 1878, c. 41, $ 6. )—D. M. Osborne

& Co. v. Baker, 25 N. W. 006, 34 Minn. 307.

32. An agreement was embodied in a written

lease guarantying the performance of the terms

of the lease on the part of the lessee; and the

instrument was executed by all the oartics, in
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eluding the guarantor. Held, that the statute

of fiaudsdidnot require a consideration to be

expressed in the guaranty distinct from that ex

pressed in the principal contract. —Highland v.

Dresser, 29 N. W. 55, 35 Minn. 345.

33. Where the consideration for the guaranty

of collection, indorsed on the back of a note,

arises from a transaction entirely independent of

such note, as the discharge of the guarantor

from a valid obligation, the guaranty is an orig

inal promise, and is not void for failing to state

a consideration.—Sheldon v. Butler, 24 Minn.

513.

34. In a contract of guaranty It Is not neces

sary, under tho statute of frauds, ((Jen. St. Minn.

18ttt(, c. 41, § ti, ) to state the consideration in ex

press terms, provided the memorandum is so

framed that such consideration can be certainly

inferred by a person of ordinary capacity.—"Wil

son S. M. Co. v. Schnoll, 20 Minn. 40, (Gil. 33.)

35. Where the written promise of tho debtor

sets forth a consideration, ana the guaranty re

fers to the original indebtedness, and is made

and delivered at the same time with it, the con

sideration for such guaranty need not be stated

in the memorandum thereof required by Gen. St.

Minn. 1806, c. 41, % 6.—Wilson S. M. Co. v.

Scbnell, 20 Minn. 40, (Gil. 83.)

36. A complaint alleged the making of a note
■on or about April 20th, " and that "at the date last

aforesaid, " ana to induce the plaintiff to advance

to the maker the consideration of such note, and

as security for the payment of the same, the de

fendants gave their writing obligatory, etc.

This writing was in form a bond, in the penal

sum of the amount of the note, and was signed

by the maker of such note and two others, and

conditioned as follows: "Now, if C. W. Aug.

Schnell redeems the note, dated April 20th, for

five hundred dolars, which expires August 20th,

in favor of Wilson Sewing-Machine Company,

then the above is to bo void. " A copy of the

note and writing was attached. Default in pay

ment of the note was alleged, and judgment de

manded. Held, that the promise in the writing

obligatory was one to answer for tho debt of an

other, and, failing to state a consideration, as

required by the statute of frauds, (Gen. St. Minn.

1878, c. 41, <i ti,) was invalid.— Wilson S. M. Co.

V. Schnell, 20 Minn. 40, (Gil. 33.)

IV. Contracts pob the Sale of Goods.

What are within the statute.

87. A verbal contract to furnish material, and

prepare and fit the same, for putting up certain

portable houses at one price for the whole, is

not a contract for tho sale oi personal property,

within the statute of frauds.—Phipps v. Mc-

Farlane, 3 Minn. 109, (Gil. 61.)

88. An agreement to purchase, at five dollars a

ton. the flax straw to bo raised from 45 bushels

of flax seed, it appearing that the amount raised

was from 20 to 50 tons, is an agreement for the

sale of goods, etc., within Geu. St. ISotS, o. 41, §

7, for the price of more than $50, and, unless

there is part payment, acceptance of a part of the

goods, or a note or memoranda in writing, signed

by the party to be charged, is void. —Brown v.

Sanborn, 21 Minn. 402.

89. A parol contract to furnish railroad ties to-

the amount of tut) or mo-e in value is not a con

tract for work and labor, but for the sale of goods-

and chattels, and within the statute of frauds.—

Russell v. Wisconsin, M. & P. Ky. Co., (Minn.) 39

X. W. 302.*

89 Minn. 145.

40. An instrument setting forth that J. has?

sold to H. a certain threshing machine ami en

gine, and agrees to run with II. for a certain

term nt a certain wage, and not to buy, or have

anything to do with running, another machine for

two years, is essentially a contract for the sale

of goods, and so within the statute, though there

are other stipulations to which the statute does

not apply.—Hanson v. Marsh, 40 N. W. 841, 40"

Minn. 1.

Sufficiency of memorandum.

41. Underthe provisions of the statute of frauds-

requiring that, in the case of the sale of goods,

etc., exceeding $50, a note or memorandum in writ

ing must be subscribed by the party "to be charged

therewith, " it is sufficient if such memorandum is-

signed by the party against whom the contract 1»

sought to be enforced.—Morin v. Martz, 13 Minn.

191, (Oil. 180;) Womple v. Knopf, 15 Minn. 440,

(GIL 355.)

43. An order for goods which Is sought and

procured by the seller is to be deemed accepted by

bim at once, and, if signed by the buyer, becomes

a contract binding on him, within the statute of

frauds.—Kessler v. Smith, 44 N. W. 7U4, 42 Minn.

494.

43. A memorandum of a sale of goods must state

the price.—Hanson v. Marsh, (Minn.) 40 N. W 841.

40 Minn. 1.

Delivery and acceptance.

44. A delivery by the seller of goods to a>

carrier selected by him of the goods for trans

portation to tho purchaser is not such a delivery

and acceptance as will take an oral agreement

for the sale out of the statute of frauds.—Sim

mons Hardware Co. v. Mullen, 22 N. W. 294, 33

Minn. 195.

45. The designation by a buyer who has not yet

accepted the goods of a common carrier to which;

the seller is to deliver the goods for transportation,

the delivery of the goods to the carrier, and trans

portation by it to the buyer, is insufficient to con

stitute acceptance within the statute of frauds.—

Fontaine v. Bush, (Minn.) 41 N. W. 465.

40 Minn. 141.

46. The delivery of goods necessary to take »

parol agreement for their sale out of the statute

of frauds may be mado after tho making of such

agreement.—McCarthy v. Nash, 14 Minn. 127,

(Gil. 95:) Gaslin v. Pinney, 24 Minn. 322: Ort-

loff v. Klitzke. 44 N. W. 1085, 43 Minn. 154.

V. Conveyances op Land.

Leases.

47. Although an oral lease for a term of three

years, reserving the right to terminate the lease
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at any time upon four months' notice, is void

under Gen. St. Minn. 1878, c. 41, § 10, as being

for a term "exceeding one year,"if the lessee goes

into possession under it, It regulates the terms

of the tenancy as respects rent.—Evans v. Wino

na Lumber Co., 16 N. W. 404, 80 Minn. 515.

48. Under a lease of several rooms at a gross

monthly rent, executed February 5, 1883, the term

as to part of the rooms was to commence imme

diately, and as to the remainder tu commence

May 1, 1883, and to continue as to all till one

year from the latter date. Held, that it was a

lease for a term exceeding one year, within Gen.

St. Minn. 1878, c. 41, § 10, providing that "no es

tate or interest in lands other than leases for a

term not exceeding one year" should be created,

etc., by an agent, unless he should be authorized

in writing.—Judd v. Arnold, 18 N. W. 151, 81

Minn. 430.

Trusts.

49. An oral agreement between two parties,

that one of them shall negotiate the purchase of

land at a certain price, and that the other shall

pay the price and take the title, and that upon a

sale the profits shall bo divided, creates merely

an agency, and not a trust, and is therefore not

within the statute of frauds.—Snyder v. Wolford,

22 N. W. 254, 33 Minn. 175.

50. An agreement oetween several parties to

purchase real property for the purpose of selling

again at a profit for their joint benefit, each con

tributing equally to the enterprise, and agreeing

that the title shall be taken in the name of one of

the parties for the benefit of all, is a contract in

the nature of a partnership, and valid, although

not in writing.—Newell v. Cochran, (Minn.) 43 N.

W. 84*
41 Minn. 874.

VI. Contracts for Leasing or Sale of Lands.

Invalidity of oral agreement.

51. Plaintiff settled upon government land,

and improved it, and afterwards, while in pos

session, allowed defendant to enter it at the

land -office in his own name, upon a parol agree

ment that he should convey it upon repayment

of the purchase price. Held, that the parol

agreement for reconveyance was within the stat

ute of frauds, and could not be enforced unless

there was a part performance. —Wentworth v.

Wcntworth, 2 Minn. 277, (Gil. 238.)

52. An oral agreement to convey real estate,

where acts of part performance are not done pur

suant to and relying upon it, will not prevent a re

covery of the real estate by the owner.-Watson

v. Chicago, M. & St. P. Ry. Co., (Minn.) 48 N. W.

' 46 Minn. 321.

Memorandum — Sufficiency in general.

58. An oral acceptance of a written proposition

for the sale of lands does not constitute a contract

in writing, within the meaning of the statute of

frauds, or entitle the party making the proposition

to specific performance.—Lanz v. McLaughlin, 14

Minn. 72, (Gil. 55.)

Distinguished In Wemplev. Knopf, 16 Minn. 444. (Gil.

54. A contract for the conveyance of land

must be in writing, but the authority of an agent

making it may be verbal.—Brown v. Eaton, 21

Minn. 409; Dicksrman v. Ashton, 21 Minn. 538.

55. A contract by letter for the sale of land,

subscribed by the party by whom the sale is to

be made, is a sufficient contract in writing to sat

isfy the requirements of the statute of frauds.—

Sanborn v. Nockin, 20 Minn. 178, (Gil. 163.)

56. A deed executed and handed to the grantee

for examination merely, and not so as to consti

tute a delivery, is not a sufficient memorandum

of a contract to convey the lands, within the

statute of frauds.—Comer v. Baldwin, 16 Minn.

172, (Gil. 151.)

57. The memorandum required by the statute

of frauds in a contract for the sale of lauds may

be constituted of several writings, such as let

ters between parties; but their connection or re

lation to each other must appear by the writings

themselves; it cannot be shown by parol evi

dence.—Tice v. Freeman, 15 N. W. 674, 30 Minn.

389.

Description of parties.

58. Under Gen. St. Minn. 1878, c. 41, $ 12, the con

tract or memorandum to be signed by the vendor,

or his agent, must not only contain a sufficient

description o* the subject of the sale, with a state

ment of the p* ice agreed on, but in that or some

other properly signed paper the vendor must be

so designated that he can be identified without

parol proof, and a contract signed by the vendor's

agent, without disclosing the principal's name,

cannot be upheld.—Clampet v. Bella, (Minn.) 39 N.

W. 495*
89 Minn. 272.

59. A memorandum as follows : "Received of H.

W. Stone $M0, as earnest money and in part pay

ment for the purchase of [describing the prop

erty,] which I have this day, as authorized agent,

sold to said Stone, " etc., signed, "C. H. Mokton, by

R. E. Buchanan, Agent," indicates that Morton is

the agent mentioned, and that Buchanan describes

himself as authorized to sign Morton's name; and

the trial court erred iu holding that Morton is, on

the face of the contract, the principal.—Morton v.

Stone, 39 N. W. 496, 39 Minn. 275; Same t.

Hagerman, 39 N. W. 497, 39 Minn. 277.

Description of property.

60. A written agreement, for the sale of the "N.

W. }f of sec. 1, Tp. 49, R. 1",," without other de

scription of the property, oxcept that defendant

who signed the same was therein designated an

the " owner, " is sufficient where it appears that

the land in controversy, the N. W. J£ of section 1,

township 49, range 15 W. of the fourth P. M., be

ing in the county of St. Louis, is in fact owned by

defendant, a residentof thisstate, where the agree

ment appears, upon its face, to have been made, and

there being no proof that he owned anyother land

to which this description was applicable.—Quinn v.

Champagne, (Minn.) 37 N. W. 451.*

38 Minn. 823.

61. An agreement for the conveyance of a desig

nated number of acres " in " a specified larger tract

of land, the subject of the agreement not being
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otherwise designated, ts ineffectual for uncertain

ty.—Brockway v. Frost, (Minn.) 41 N. W. 411.

40 Minn. 155.

63. A. written memorandum of contract for sale

of land is insufficient, as containing no description

of the land, when the only description is contained

in a letter to the alleged vendor, which referred to

it as "your land;" and such description cannot be

supplied by parol evidence of what land was re

ferred to.—Taylor v. Allen, (Minn.) 42 N. W 292.

40 Minn. 433.

VII. Pleading and Proof.

Comp'aint.

68. A complaint which alleges that a contract,

required by the statute of frauds to be in writ

ing, was in parol, and alleges no part perform

ance, is demurrable. —Wenlworth v. Wentworth,

2 Minn. 277, (Gil. 238.)

64. In a complaint alleging an agreement cre

ating a trust in lands, it was not averred whether

such agreement was in writing or by parol.

Held, that it would be presumed to be in writ

ing, within the requirements of the statute of

frauds.—Randall v. Constans, 23 N. W. 530, 33

Minn. 329.

Answer.

65. Where it does not appear from the com

plaint that the contract sued on was by parol,

the defendant is only bound to plead the statute

of frauds when he relies upon it. —Wentworth

v. Wentworth, 2 Minn. 277, (Gil. 233.)

66. On a denial in the answer of the making of

the contract sued on, defendant may avail himself

of the defense that the agreement was void under

the statute of frauds.—Fontaine v. Bush, (Minn.)

41 N. W. 465.

40 Minn. 141.

67. A defendant may in his answer admit an oral

agreement for the sale of land, and yet avail him

self of its invalidity under the statute of frauds.

—Taylor v. Allen, (Minn.) 42 N. W 293.
40 Minn. 433.

FRAUDULENT CONVEY

ANCES.

I. What Constitute, 1-48.

II. Rights of Creditors, 49-67.

III. Rights op Debtors, 68-70.

IV. Rights of Purchasers, 71-78.

V. Actions to Set Aside, 79-127.

See, also, Fraud.

Assignment, see AssUinment for Benefit of Cred

itors, 17-32; Insolvency, 13.

Change of possession of mortgaged chattels, see

Chattel Mortgages, 25-45.

Defense to actions for wrongful levy, see Sheriffs

imd Crmstabtes, 26, 27.

Effect of bankruptcy, see Bankruptcy, 8, 9.

of insolvency, see Insolvency, 45-86.

Fraudulent sale of mortgaged chattels, see Chattel

Mortgages, 111-114.

Ground for attachment, see Attachment, 9-12,

21-28.

Resulting trust in favor of creditors, see Trusts,

20.

I. What Constitute.

Statutory provisions.

1. The mere omission of transfers of goods,

chattels, and things in action from the statute de

claring void the assignment of estates in lands,

made with intent to defraud creditors, will not be

construed to repeal the common-law rule making

such fraudulent transfers of goods and chattels

void as to creditors.—Blackman v. Wheaton, 13

Minn. 326, (Gil. 299;) Benton v. Snyder, 22 Minn.

Value of property conveyed—Injury to

creditors.

2. Where a debtor by absolute deed conveys

land subject to mortgages, under an agreement

that the grantee shall pay off the mortgage debts,

and sell the land, and pay over any surplus remain

ing after such debts are satisfied, so that such sur

plus may be protected from the grantor's credit

ors, such conveyance will not be set aside an ia

fraud of creditors, where it appears that the mort

gage debts exceed the value of the land conveyed,

since in that case the creditors are not injured.—

Baldwin v. O'Laughlin, 11 N. W. 77, 28 Minn. 544,

3. It was no error to refuse to set aside a fraud

ulent deed of lands mortgaged with the homestead,

where the amount due on tne mortgage largely ex

ceeded the value of such non-exempt lands, on the

ground that the equity of redemption of the mort

gagor therein had no substantial value for credit

ors.—Horton v. Kelly, (Minn.) 41 N. W. 1031.

40 Minn. 193.

Indebtedness or insolvency of grantor.

4. Solvency or insolvency of the person pay

ing th3 consideration upon a conveyance to an

other is a mere item of evidence upon the intent

with which the consideration was paid and the

conveyance taken.—Wolford v. Farnham, (Minn.)

49 H. W. 528.

47 Minn. 95.

5. A voluntary conveyance is not per se void

because the grantor was indebted at the time of

its execution, but the reasonableness of it must

go to the Jury.—Filley v. Register, 4 Minn. 391,

(Gil. 296.)

6. In an action to set aside a sale of person

alty as in fraud of creditors, an instruction that if

the vendor, at the time of making the sale, had,

in his own name, subject to be levied upon by

execution, sufficient property to pay all his debts,

he was, for the purposes of the trial, solvent, is

correct.—Camp v. Thompson, 25 Minn. 175.

7. In a contest between an alleged vendee and

the attaching creditor of his vendor, the testimony

of the vendee that the property was sold to him

so that the vendor's creditors could not take it,

will not warrant the inference of fraudulent in

tent in the sale, where the creditor introduces no

evidence to show that the vendor was insolvent,

or even that he was indebted at all at the date of

the sale, or that he did not retain enough property
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to liquidate all just demands against him.—La-

throp v. Clayton, (Minn.} 47 N. W. 544.

45 Minn. 124.

Intent of parties—Knowledge, notice,

etc.

8. To render a chattel mortgage fraudulent

tue intent to defraud must exist when the mort

gage is made.—Horton v. Williams, 21 Minn. 187.

9. The Intent of the debtor to hinder or delay
•his creditors must always be implied where such

is the necessary effect of any provision in the

instrument of assignment, or of the exercise of

.any authority or power which the instrument

confers.—Greenleaf v. Edes, 2 Minn. 264, (Gil.

V26.)

10. One O. mortgaged his stock of goods worth

$3,;«10 to plaintiff to secure a debt of 11,200. O.

testified that plaintiff asked for a mortgage, "aDd

I told him I would like to run along so that I

.could get my money and collect my bills that
were out • * * He said if I gave a mortgage

to him, the other creditors could not break me

up, that was the reason he wanted me to give a

mortgage. * * * I remember refusing, saying

that I would not give a mortgage under any
.circumstances. * * • He was to help me, and

force a settlement with my other creditors. "

Held, that the evidence was sufficient to sustain

a finding that the mortgage was fraudulent as

to the other creditors of O.—Solberg v. Peter

son, 8 N. W. 144, 27 Minn. 431.

11. A conveyance of real estate by a father to

his son, in satisfaction of an indebtedness of the

former to the latter of an amount nearly equal to

the value of the property, nothing in the circum

stances showing that the transaction was fraudu

lent, will not be set aside at the suit of a judg

ment creditor of the father, although the convey

ance was made pending the action in which such

creditor afterwards recovered his judgment

against the father.—Ferguson v. Kumler, 11 Minn.

104, (GiL 62.)

12. A chattel mortgage was executed upon

valuable consideration, and duly filed by the

mortgagees. In an attack upon it, one of the is

sues submitted to the jury was whether "the

parties to the mortgage, or either of them, " had

the intent to defraud the mortgagor's creditors

thereby, and the jury returned an affirmative an

swer. Held, that this was not a sufficient finding

that the mortgagees concurred in the fraudulent

intent, to warrant judgment that the mortgage

was void as to such creditors.— Forepaugh v.

J>ryor, 14 N. W. 61, 30 Minn. 35.

13. In an action involving the validity of amort-

gage, the mortgagor testified positively, and with

out being contradicted, that by the advice of plain

tiff, the mortgagee, he executed the mortgage to

prevent his creditors from enforcing their claims,

and to compel them to wait until he got ready to

pay them. Held, that it was proper to direct a

verdict for defendant.—Fish v. McDonnell, (Minn.)

44 N. W. 535.

42 Minn. 519.

14. A creditor, who had obtained a Judgment

against his debtor, which the sheriff had been

unable to collect, finally prevailed ontbe debtor,

who was then insolvent, to give a chattel mort

gage, covering the bulk of his personalty. His

realty was already heavily mortgaged, and tha

creditor admitted that he knew tho debtor was

"hard up, " and that it was difficult to collect

anything from him. Held, that these facts were

sufficient to put the creditor on inquiry, when he

procured his mortgasre, as to the debtor's in

solvency, and that the mortgage was void as to

the insolvent's other creditors.—Hastings Malt

ing Co. v. Heller, (Minn.) 49 N. W. 400."

47 Minn. 71.

15. An assignment of wages to be earned in

future under an existing employment may be

made as security for either present indebtedness

or future advances, if made in good faith; but

where the evidence shows that the assignor was

insolvent and in debt to different persons, who

had unsuccessfully tried to garnish his wages,

of which tho assignee had notice, and that the

assignor had been in the habit of "selling his

time" a month in advance to the assignee, who

advanced to him money during the following

month about equal to the wages earned, and

where there is no evidence to show the purpose

of such sale of time, or that there was inytbing

in the circumstances of assignor requiring him

to obtain such advances, the finding of the court
tnat such assignment was msHe to defraud cred

itors will be sustained.—O'Connor T. Meehan,

49 N. W. 082, 47 Minn. 247.

Consideration.

16. A mortgage may be fraudulent againat

creditors, although founded on a valuable con

sideration. —Braley v. Byrnes, 20 Minn. 435, (Gil.

3S9.)

17. The fact that a mortgage is given to secure

a larger sum than is actually due from the mort

gagor to the mortgagee, or that its condition fails

to describe the real character of the indebtedness

or liability intended to be secured, does not nec

essarily render the mortgage fraudulent as re

spects the mortgagor's creditors. — Berry v.

O'Connor, 21 N. W. 840, 83 Minn. 29.

IS. A mortgage is not fraudulent as to the

mortgagor's creditors, as a matter of law, because

it is given, in whole or in part, to secure future

advances.—Beiry v. O'Connor, 21 N. W. 840, 33

Minn. 29.

19. A chattel mortgage executed in good faith,

for a valuable consideration, and not for the

purpose of defrauding any creditor of the mort

gagor, is valid notwithstanding its condition mis

represents the obligation or liability in fact se

cured and intended to be secured by it. The real

consideration of the mortgage may be shown to

repel an attack by creditors of the mortgagor.—

Manor v. Sheehan, 15 N. W. 687, 30 Minn. 419.

20. In an action to set aside as in fraud of cred

itors deeds from defendant to one T. and from T.

to defendant's wife, there was evidence that de

fendant had purchased the land for bis wife as her

agent; that the cash payment and two deferred

payments were made with her money; that de

fendant was indebted to her in a sum exceeding

the unpaid purchase money, for which defendant
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had given his note; that the title was originally

taken in defendant's name without his wife's

knowledge or consent; and that the conveyance

from defendant to T. was made for the express

purpose of transferring the title to defendant's

wife, in order to carry out the design of the orig

inal purchase. Held, that the evidence was suffi

cient to sustain a finding that the conveyances

were not fraudulent.—Farnham v. Trussell, 10 N.

W. 20, 28 Minn. 365.

21. The owner of land, whose title was in liti

gation, made a contract with his attorney to con

vey to him, for his services, one-third of the land

in case he succeeded in recovering the land. The

attorney brought the litigation to a successful

termination, but in the mean time certain mort

gages executed by the owner having been fore

closed, and the time of the redemption about to ex

pire, and the owner not being able to redeem, he

confessed judgment in favor of his attorney for

his services, for an amount which does not appear

to have been in excess of the value of one-third of

the land. The judgment was confessed to enable

the attorney to redeem the land, and thereby se

cure compensation for his services. Held, that

the confession of judgment was not a fraud on the

purchasers at the mortgage sales.—Atwatcr v.

Manchester Sav. Bank, (Minn.) 48 N. W. 187; Heed

r. Same, Id.

45 Minn. 341.

22. A husband having promised to pay his wife

compound interest for the use of her money, it is

not a fraud on his creditors for him to pay her prin

cipal and interest as agreed, after the debt to the

wife is barred by the statute of limitations, and,

when be occupies her house as a home for the fam

ily, he may pay rent to her, and fraud is not neces

sarily inferred from the fact that the business

transactions between them are conducted on more

liberal terms than are usual between strangers.—

Frost v. Steele, (Minn.) 48 N. W. 413.
46 Minn. 1.

Preferences of creditors.

23. Giving a preference to one creditor over

another, by a debtor, is not, in the absence of

special statutory prohibition, fraudulent, though

the effect may be to prevent the one to whom

no preference is given from collecting his debt.

—Vose v. Stickney, 19 Minn. 307, (OIL 312.)

24. In an action by a Judgment creditor in aid

of his execution, a transfer of real estate by the

debtor cannot be set aside as fraudulent because

it was contrary to the United States bankrupt act,

and void, under that act, by roasou of a prefer

ence thereby given to one creditor over others,

where such preference was valid under the laws

of the stato at the time.—Smith v. Doidrick, 14

N. W. 2(12, 30 Minn. 60.

Distinguished in Dow v. Sutphln, 50 N. W. COG, 47 Minn.
481.

25. The Minnesota Insolvent law (Laws 18S1,

c. 148) does not render mortgages fraudulent or

void as respects the mortgagor's creditors on the

ground that they are preferential, except in pro

ceedings under the act.—Berry v. O'Connor, 21

N. W. 840, 33 Minn. 29.

Distinguished In Dow v. Sntphln. SO N. W. SOS, 47 Minn.
481.

26. W hern a debtor knows that ne is insolvent,

and gives security to one creditor to the full

amount of his debt, and is unable to secure others,

the inference arises that he intended to craate an

unlawful preference in favor of the creditor so

secured.—rfastings Malting Co. v. Heller, (Minn.)

49 N. VV. 400.

47 Minn. 71.

Conveyance to another on considera

tion paid by debtor.

27. Where the consideration for the purchase

of land is paid by one person, and the title, at his

request, taken in the name of another, the fact

that the person paying the consideration occupied

the premises does not rebut the presumption of

fraud raised by the statute In favor of creditors.

—Sumner v. Sawtelle, 8 Minn. 309, (Gil. 272.)

Distinguished In Morrison v. Abbott, 6 N. W. 465. 27
Mlnu. 116.

28. Where a debtor bargains for and purchases

lands, paying the consideration therefor, and

causing the conveyance to be made to his wife,

a trust in favor of his creditors at the time will

attach thereto, though the place was purchased

for and used as a place of residence by the debt

or and his family.—Rogers v. McCauley, 22 Minn.

3S4.

Distinguished In Morrison T. Abbott, 6 N. W. 4."6. 27
Minn. 118.

29. Where the consideration Is paid by one, and

the title to lands taken in the name of another,

the court can declare a resulting trust in favor of

creditors of the one furnishing the consideration

only when there is no evidence from which the

jury might find the fraudulent intent, presumed by

law, to be disproved.—Foster v. Berkey, 8 Minn.

851, (Gil. 810.)

30. A. purchased lands, and at the timeof pay

ing therefor gave notes aud mortgages for a por-

tiou of the purchase money, and took title in the

name of his wife. Held, a fraudulent intent not

having been disproved, as required in such case

by Gen. St. 1866, c. 43, jj 8, such deed was fraud

ulent as to a creditor of A., and a trust resulted

in such lands to the extent of indebtedness exist

ing at the time of such conveyance, but not for

that accruing subsequent to the conveyance.—

Matthews v. Torinus, 22 Minn. 132.

81. A conveyance to the wife of land paid for

Dy the husband will not, under Gen. St. Minn. c.

4:j, SS 7, 8, providing that, when a grant is made

to one person for a valuable consideration paid

by another, a trust shall result in favor of the

creditors of the person paying the consideration,

unless the prima facie presumed fraudulent in

tent is disproved, be set aside as in fraud of a

creditor of the husband whose demand existed at

the ti me of the conveyance, where the court finds

that the husband at the time ot the conveyance,

and ever since, was solvent, and had property

subiect to execution, and that the conveyance was

mntle without fraudulent intent.—Reich v. Reich,

1 N. W. 804, 26 Minn. 07.

32. Where an insolvent debtor procures a con

veyance of land purchased by him to be made to

his wife, he paying the purchase price, as no

trust results in his favor, the title vests in tha
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wife, subject to the rights of creditors of the

husband, as to whom she is to be deemed, unless

a fraudulent intent is disproved, to hold the title

in trust, subject to be applied in satisfaction of

their debts.—Leonard v. Green, 16 H. VV. 399, 30

Minn. 496.

83. It Is no objection to an action by creditors

to enforce a resulting trust in their favor, aris

ing under Gen. St. Minn. 18T8, c. 43, S 8, on the

conveyance to the debtor's wile of property, the

consideration of which was paid by him, that it

is alleged and found that such conveyance was

made with intent to hinder, delay, and defraud

his creditors.—Leonard v. Green, 34 N. W. 915,

84 Minn. 137.

34. Gen. St Minn. 1S78, e. 43, 5 8, imputes a

fraudulent intent to a debtor who pays the pur

chase money of lands granted to his wife; and

therefore a finding that there is no evidence of

fraudulent intent, and that the debtor was solvent,

cannot defeat the creditor's right to subject the

lands to his debt—Wolford v. Farnham, (Minn.)

46 N. W. 295.

44 Minn. 159.

35. Where the person who paj s the considera

tion for real estate conveyed to another is under

an existing moral obligation to pay the money to

or for the grantee, and he pays the consideration

solely with intent to discharge that obligation,

no trust in favor of his creditors arises, under

Gen. St. Minn. 1878, o. 43, J 8, declaring that

when a conveyance is made to one person, and

the consideration therefor is paid by another, the

conveyance shall be presumed fraudulent as

against the creditors of the latter; and, "where a

Iraudulent intent is not disproved, " a trust shall

result in their favor.—Wolford v. Farnham, 49

N. AV. 528, 47 Minn. 95.

Secret trusts—Provisions for benefit of

grantor.

36. Gen. St Minn. 1866, c. 41, § 14, providing

that conveyances of personal property in timt

for the person making the same shall be void as

to creditors, is not applicable to a case where

the conveyance is primarily for tho benefit of the

grantee, and the reservation is merely of the

surplus after satisfying his claim.—Camp v.

Thompson, 25 Minn. 175: Butler v. White, Id.

432.

37. A bill of sale by a debtor to a creditor of

property to be sold, and surplus after payment of

debt to be returned to debtor, is a sale, and not a

mortgage.—Camp v. Thompson, 25 Minn. 175; But

ler v. White, Id. 432.

88. A conveyance by a debtor of all his prop

erty to a relative, in consideration of a covenant

for his support during his natural life, is prima

facie fraudulent as to existing creditors.—Henry

v. Uinman, 25 Minn. 199.

89. A conveyance of land by a debtor on the

understanding that the grantee should hold it in

trust for the grantor, and that as fast as money

could be realized therefrom it should be applied

to the grantor's debts, operates to delay and

hinder the grantor's creditors, and is void as to

them, though the conveyance was also for the pur

pose of securing the grantee as tndorser for

the grantor.—Smith v. Conkwright, 8 N. W. 876,

28 Minn. 23.

40. At the time of a transfer of a stock of

goods to plaintiffs by C. & L. , an agreement was

entered into between them, by the terms of which

C. & L. were to attend to plaintiffs' business of

selling goods, including the goods transferred, as

plaintiffs, should direct, to furnish room in which

to do the same, and to receive all goods for said

business at a certain place, and deliver the same

at plaintiffs' place of business, and, in consider

ation thereof, plaintiffs agreed to pay C. & L. 70

per cent of the net profits of the business; and

it was further provided that the agreement

should continue in force until its discontinuance

was requested by either party, upon giving 60

days' notice. Held, that this agreement was

not, as a matter of law, fraudulent as to credit

ors of C. & L. The question of its character as

fraudulent or not was for a jury.—Wilcox v.

Lundbarg, 14 N. W. 365, 30 Minn. 93.

41. In an action in which the validity of a bill

of sale is questioned, the refusal of the court to

charge " that unoommon stipulations or clauses in

a bill of sale are badges of fraud" is no ground

for reversal or a judgment against the party at

tacking the bill of sale.—Derby r. Gallup, 5

Minn. 119, (Gil. 85.)

Change of possession.

42. An insolvent merchant assigned goods,

comprising all his property not exempt from exe

cution, to a creditor, by an instrument reciting

his indebtedness to such creditor upon certain

notes past due ; that the same was given to secure

their payment; and providing and covenanting

that the debtor should retain possession of the

goods, sell and dispose of the same in the usual

course of business, either at wholesale or retail,

at prices not less than those contained in a cer

tain schedule referred to, and to account to the

creditor for the proceeds of all sales, he agree

ing to apply such proceeds in payment of the

notes; tho assignor also agreeing 'not to sell or

incumber such goods except by regular sale by

wholesale or retail, to account for sales when

called upon, and, when required, deliver to the

assignee all goods undisposed of; said assignee

having the right to take possession at any time,

free from claim or equity of redemption of tho

debtor, unless his debt had been paid in full.

Held, such instrument showed upon its face an

intent to hinder, delay, and defraud creditors,

and was void.—Chophard v. Bayard, 4 Minn.

533, (Gil. 418.)

43. The change of possession required by Gen.

St. Minn. 1878, c. 41, § 15, must be actual and con

tinued. A mere formal and constructive taking of

possession, and then leaving the property in the

actual possession of the vendor, is not enough to

exclude the presumption of fraud on creditors

Murch v. Swenson, (Minn.) 42 N. W. 290*

40 Minn. 421.

44. Gen. St. Minn. 1878, c. 41, S 16, provides that

the term "creditors" as used in section 15, (which

provides that sales without actual change of pos

session shall be void as against the assignor's cred

itors, unless good faith Is made to appear,) in
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eludes all persons who are creditors of the vendor,

or assignor, at any time while such goods remain

in his possession, or under his control. Held, that

a sale of chattels not followed by an actual and

continued change of possession is presumptively

fraudulent, not only as to existing creditors at the

time of sale, but also as to those who become cred

itors of the vendor at any time while the property

remains in his possession.—Murch v. Swenson,

(Minn.) 42 N. W. 290.*
40 Minn. 421.

45. Under Gen. St. Minn. c. 41, S 15, requiring

immediate delivery of chattels sold while in the

seller's possession, and actual and continued

change of possession, the jury are justified in find

ing a sufficient change of possession of cattle sold

by a father to his son, though not removed from

the father's farm, where, after the alleged sale,

the Bon openly asserted ownership, and the father

made no claim, and ceased to exercise authority

overlhcm.—Tunellv. Larson, (Minn.) 39 N. W. 628.

89 Minn. 269.

46. C. had a contract with a county to build a

bridge, and collected the necessary lumber and

Other materials, and piled them on the river bank,

near the site of the proposed bridge. Then, find

ing that he had not enough money to carry on the

work, he sold the contract and all his materials to

plaintiffs. Two days later, the materials were at

tached by one of C.'s creditors. Plaintiffs never

had actual possession of the materials either by

moving them or bv placing some one in charge of

them. Behl. that the sale was valid as to the at

taching creditors, even without the open change

of possession, which, while it was not impossible,

might yet have been a positive injury to plaintiffs

in respect of the contract they had bought.—La-

throp v. Clayton, (Minn.) 47 N. W. 544.

45 Minn. 124.

47. Where a sale of chattels Is not accompa

nied by an immediate delivery, and followed by

an actual and continued change of possession, it

merely raises, under Gen. St. 1878, c. 41, S 15, a

presumption that the sale was fraudulent as to

creditors of the seller, which it is competent for

the purchaser to overcome by showing that it

was in fact made in good faith.— Maukellar v.

Pillsbury, (Minn.) 51 N. W. 222; Same v. Booth,

Id.

Confidential relations.

48. A transfer by an insolvent debtor of personal

properly to his wife, for a valuable consideration,

is not conclusively fraudulent as to creditors.—

Teller v. Bishop, 8 Minn. 226, (Gil. 195.)

II. Rights op Creditors.

In general.

49. A sale fraudulent as to creditors Is void

able only, and may be affirmed or avoided by them

as they see tit—Hathaway v. Brown, 22 Minn.

214.

50. Courts will not interfere to set aside a con

veyance, as fraudulent against creditors, if it

appear that there is property other than that con

veyed out of which their claims can be satisfied.

—Johnston v. Piper, 4 Minn. 192, (Gil. 133.)

V.lM.DIG.—26

Who are creditors.

51. In an action by a creditor to set aside a con

veyance of his debtor as fraudulent as to him,

a valid indebtedness to such creditor, existing at

the date of such conveyance, must be shown. The

payment of money upon a contract for the pur

chase of land to be acquired under a pre-emption

right made prior to entry and payment does not

create a valid indebtedness within such rule.—

Bruggerman v. Hoerr, 7 Minn. 337, (Gil. 264.)

52. The obligor in a penal bond Is a debtor to

the obligee from the time of making the bond; not

merelv lrom the time of breai h of the condition.—

•Stone' v. Myers, 9 Minn. 303, (Gil. 2s7.)

Subsequent creditors.

53. One not a creditor of the vendor at the time

of the sale cannot, in proceedings to enforce his

debt, attack a sale as fraudulent against creditors.

—Zimmerman v. Lamb, 7 Minn. 421, (Gil. 336.)

54. Under Comp. St. Minn. c. 32, 7, 8, creating

a resulting trust in favor of the creditors of one

who furnishes the consideration for the conveyance

of lands to another, the trust results only In favor

of creditors existing at the time of such payment,

although the statute docs not in terms so provide.

—Stone v. Myers, 9 Minu. 303, (Gil. 287.)

55. A subsequent creditor cannot avoid a con

veyance by his debtor merely because it was made

with intent to defraud creditors existing at the

time of its execution.—Fullington v. Northwest

ern Breeders' Ass'n, (Minn.) 51 N. W. 475.

Bights as against mortgagees.

56. J. executed to B. a mortgage on real es

tate without consideration, for the purpose of

enabling B. to raise money for the use of a firm

of which the two were members; and B. bor

rowed a sum less than the face of the mortgage

from S.. and F., and assigned the mortgage to

them as collateral security, they having no no

tice that the mortgage was made without con

sideration. K. and F. afterwards foreclosed the

mortgage for a part of the amount loaned by

them, which remained unpaid, and themselves

bid in the property for the whole amount due

by its terms, with expenses of sale. Previous to

such foreclosure J. had become indebted to plain

tiff, and plaintiff had recovered and docketed

judgments against him; and J., with intent to de

fraud plaintiff, had conveyed the real estate in

two portions to different grantees, each of whom

knew of the fraudulent intent. Afterwards, and

before the expiration of the time to redeem from

the foreclosure, one of J.'s grantees, J. B., pro

cured insurance upon a house on the part con

veyed to him, and the house was burned, and J.

B. collected the insurance. Thereafter, and also

before the time to redeem had expired, K. and

F. agreed orally with J. B. and J. that they

would convey the real estate to J. B. and J. on

being paid the amount due them from B., with

costs and interest. There was no redemption,

and K. and F. conveyed the property to J. B.

and J., each of the latter paying half 'the amount

agreed upon; J. B. paying his half in part with

money received by him for the insurance. Held,

that plaintiff could not subject such real estate

to bis judgments. The title acquired by K. and
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F. by their foreclosure was superior to and de

feated not only the fraudulent conveyance by J.,

but also the rights of the plaintiff as judgment

creditor, and J. B. and J., as grantees of such

title, held it as it was held by K. and F., being

under no duty to preserve or protect the equity

of redemption or plaintiff's rights against the

mortgage; nor was the right of J. B. to hold

such title affected by the tact that, part of the

consideration paid by him was the money re

ceived from insurance on the house.—Noblet v.

St. John, 12 N. W. 527, 29 Minn. 180.

57. Land purchased by a husband was, at his

request, conveyed to his wife, the consideration

being paid by him in cash, except the amount of

a mortgage on the premises, which he agreed to

pay, and did in fact pay shortly afterwards.

Held, that the trust which resulted in favor of

his creditors, under Gen. St. Minn. 1S78, c. 43,

§ 8, from such conveyance, was not to be ap

portioned or deemed to be a trust pro tanto only,

because the mortgage was not paid until after the

conveyance.—Leonard v. Green, 24 N. W. 915,

34 Minn. 137.

Substituted property.

58. Defendant transferred a note to hi3 wife

to be used in the support of himself and family,

and the wife, for the purpose of avoiding pro

ceedings by judgment creditors of the husband

to subject the note, surrendered it to the maker,

by consent of defendant, and took a new note

payable to herself. Held, in an action for that

purpose by the creditors, that they were entitled

to subject the new note to the payment of their

judgment, and that the husband and wife would

be required to bring the same into court for that

purpose.—Brown v. Matthaus, 14 Minn. 205, (Gil.

149.)

59. Where a person owing a debt secured by

note executes a new note therefor to the wife of

the payee, for the purpose of assisting the payee

in delaying creditors, the old note, in an action

by creditors against the payee and wife, to which

the maker of the note is not a party, cannot be

applied on the indebtedness of defendants to

plaintiffs.—Brown v. Matthaus, 14 Minn. 205,

(Gil. 149.)

Enforcement by levy and sale.

60. Real estate of a debtor, conveyed with in

tent to hinder, delay, or defraud creditors, may

be levied upon and sold by his judgment creditor

the same as if no sale had been made, for such

conveyances aro declared void by Gen. St.

Minn. o. 41, 5 18.—Campbell v. Jones, 25 Minn.

155.

61. Though growing crops, unless reserved,

pass under a conveyance of the land, they are

subject to levy and sale the same as other per

sonal property; and, where a debtor conveys land

which at the time is exempt, with intent to do-

fraud existing creditors, the latter may subject

to their claims the growing crops which were on

the land at the time of the conveyance.—Erick-

son v. Paterson, 50 N. W. 699, 47 Minn. 525.

Taking transfer from vendor.

62. A simple contract creditor of one who has

transferred property in fraud of creditors does

not, Dy purchasing such proporty of such debtor,

acquire any ownership or right of possession

therein.—Jones v. Rabilly, 16 Minn. 32U, (Gil.

2S3.)

Taking transfer from vendee.

63. A., with intent to defraud creditors,

transferred certain personal property to B. C,

a creditor of A., before any other creditor had

acquired a lien upon the property, made an ar

rangement with B. to transfer such property

to him in payment of the debt due from A. Held

that, if made in good faith, C. acquired a valid

title as against other creditors of A., although

he knew of the fraudulent character of the trans

fer from A. to B.—Butler v. White, 85 Minn. 432.

Estoppel to vacate conveyance by re

ceipt of purchase money.

64. Where a Judgment creditor instituted sup

plementary proceedings against his debtor, and,

in the prosecution of the same, received, on ac

count of his Judgment, a portion of the pur

chase price of certain lands previously conveyed,

disclosed by the debtor to be remaining due, he

was thereby estopped from vacating the con

veyance as fraudulent.—Lemay v. Bibeau, 2

Minn. 291, (GiL 251.)

Priorities between creditors.

65. Where several judgments are recovered

against a debtor who has made a prior fraudulent

conveyance of real estate, which is void as to them,

such judgments are valid liens, at law, and may be

enforced in the order of their recovery.—Jackson

v. Holbrook, (Minn.) 82 N. W. 852.

36 Minn. 494.

66. The judgment creditors may rest exclu

sively upon their legal remedies, without invok

ing the aid of a court of equity.—Jackson v. Hol

brook, 32 N. W. 852, 36 Minn. 494.

67. As between such creditors, the holder of a

junior judgment acquires no preference by pro

ceedings to enforce the same, to which the senior

creditors are not parties ; and tho purchaser at an

execution sale upon the junior judgment takes

subject to the lien of a senior judgment.—Jack

son v. Holbrook, 32 N. W. 852, 36 Minn. 494.

UL Rights op Debtors.

Homestead rights.

68. One who, with intent to defraud his cred

itors, has conveyed lands to his wife, cannot after

her death, as tenant by curtesy, assert home

stead rights in such lands as against his cred

itors existing at the time of such conveyance.—

Piper v. Johnston, 12 Minn. 60, (Gil. 27.)

Right to reclaim property.

6t>. A debtor making an absolute transfer of

property, in fraud of creditors, cannot reclaim

the same, or confer upon any one else, creditor

or otherwise, the power so to do. — Jones v.

Rahilly, 16 Minn. 320, (Gil. 283.)

Eight to redeem property pledged.

70. Personal property transferred in fraud of

creditors, by way of ple-^e or security, may be
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redeemed none the less by the party so transfer

ring the same, or those claiming under him.—

Jones v. Rahilly, 10 Minn. 320, (Gil. 2o3.)

IV. Rights op Purchasers.

Fraudulent grantee—Objections to judg

ment.

71. A fraudulent grantee cannot object that a

Judgment against, his grantor, duly recovered,

was rendered and docketed by a name wrongly

spelled, and which was not idem sonans, as he

can make no objection that his grantor could not

make.— Fuller v. Nelson, 28 N. W. 511, 35 Minn.

213.

Purchase under mortgage foreclos

ure.

72. A. was iho grantee in a conveyance, void

as against creditors, of certain lands subject to

a mortgage. The mortgage was foreclosed, and

before the expiration of the time of redemption

the purchaser executed to A. a quitclaim deed

therefor, which recited that it was given aud re

ceived upon redemption of the premises from such

mortgage, aud payment of taxes by such pur

chaser. Subsequently, and bclore expiration of

redemption, A. also took an assignment of the

certificate of sale. Held, that no title passed to

A. by virtue of such instruments, as against a

creditor defrauded by the first conveyance.—

Thompson v. Bickford. 19 Minn. 17, (Gil. 1.)

Right to crops.

73. A fraudulent grantee of a farm has, as

against the creditors of his grantor, title to the

crops that he raises on the farm while the convey

ance is unimpeached. unless it be shown that he

manages the farm, and raises the crops, for the

benefit of the grantor. — Hartman v. Weiland,

(Minn.) 30 N. W. 815.

36 Minn. 223.

Action by purchaser for wrongful levy.

74. A petition and adjudication in bankruptcy

in the federal court, and an injunction therein

against the debtor and sheriff, forbidding a trans

fer of the property, are no evidence, in an action

by a vendee of the property against the sheriff

for trespass, of the exclusive jurisdiction of the

district court over the subject-matter.—Hatha

way v. Brown, 18 Minn. 114, (Gil. 373.)

Recovery of consideration paid.

75. A conveyance constructively fraudulent

will, to the extent of the actual consideration

paid, be upheld in equity in favor of one not

guilty of actual fraud: but, if there is actual

fraud, it is void ab initio.—Thompson v. Bick-

ford, 19 Minn. 17, (OIL L)

70. A debtor, with Intent to defraud his cred

itors, convoye.l all his property, with the secret

understanding that it should be held in trust for

him, subject only to the existing claims of the

grantee against him, and his interest and ex

penses, both parties being guilty of actual fraud

as against the other creditors. Held, that such

conveyance was absolutely void, and a finding of

law that the same should bo upheld, to the ex

tent of the grantee's indebtedness, interest, and

advances, was erroneous. —Thompson v. Biok-

ford, 18 Miuu. 17, (Gil. 1.)

Bona fide purchasers from grantee.

77. Land conveyed for the purpose of hinder

ing and delaying creditors was attached at the

suit of plaintiff, a creditor of the grantor. Aft

er the attachment was levied the land was sold

and conveyed by tho grantee to a third person

who had notice of plaintiff's rights, and the pro-

coeds paid to the grantor, who applied them to

tho payment of his debts. Held, that such third

person took the land subject to the lien of

plaintiff's attachment, and plaintiff was entitled

to have the deed set aside as a cloud on the ti

tle. —Smith v. Conkwright, 8 N. W. 870, 28 Minn.

23.

78. A person who innocently and in good faith

takes a mortgage on land from a grantee there

of who holds under a deed made in fraud of the

grantor's creditors; may purchase for his own

benefit an outstanding title which is paramount

to the fraudulent grantor's title.—Gjeniess v.

Fladeland, 7 N. W. 355. 27 Minn. 320.

V. Actions to Set Aside.

Who may sue.

79. A creditor, to maintain an action to vacate

a fraudulent conveyance by his debtor, must first

obtain judgment upen his claim.—Massey v.

Gorton, 12 Minn. 145, (Gil. 83.)

80. A non-resident debtor having paid the con

sideration for the purchase of real property in

this state, and having fraudulently procured the

property to be conveyed to another, and having

no property within this state, a resident creditor

may enforce against such real estate the result

ing trust declared by Gen. St. 1878, c. 43, S§ 7, 8,

without first having procured and sought to

enforce a personal Judgment against the debtor.

—Overmire v. Haworth, (ilinu.) 51 N. W. 121.

81. A receiver appointed in proceedings supple

mental to execution may maintain an action to

avoid a fraudulent conveyance of real estate by

the judgment creditor, although there has been no

transfer of the property in question to the receiv

er.—Dunham v. Byrnes, 30 N. W. 402, 36 Minn. 100.

82. Tho receiver of an insolvent, representing

creditors whose claims have not been reduced to

judgment, may sue in their behalf to reach as

sets in the hands of a mortgagee in a mortgage

invalid as to them.—Gallagher v. Rosenneld,

(Minn.) 50 N. W. 696.

47 Minn. 507.

Parties.

83. A debtor, with intent to defraud his credit

ors, paid the consideration for real estate, and

took the title thereto in the namo of his wife, and,

with like intent, conveyed certain property to B.,

who conveyed the same to C. Held that, in an ao-

tion by an existing judgment creditor to subject

the debtor's land to the payment of his debts, the

wife, B., and C. could be joined as defendants, as

they had a common interest in the issue involved.

—North v. Bradway, 9 Minn. 183, (Gil. 109.)
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84. Where land, transferred in fraud of cred

itors, is levied upou and sold by a judgment

creditor, the grantor js not a necessary party to

an action between the grantee and the purchaser

at the execution sale, to determine the validity

of such conveyance.—Campbell v. Jones, 25

Minn. 155.

85. In an action to enforce a resulting trust In

favor of creditors, uudor Gen. St. Minn. 1878, c.

43, § 8, in property alleged to have been purchased

and paid for by a judgment debtor, and conveyed,

at his instance, to his wife, he is, though a proper

party, not a necessary party defendant, even by

reason of his contingent interest in his wife's

real estate by virtue of the marital relation.—

Leonard v. Green, 16 N. W. 399, 30 Minn. 498;

Id., 24 N. W. 915, 34 Minn. 137.

Pleading—Complaint.

86. in an action to set aside a fraudulent con

veyance, the complaint must state facts showing

that the plaintiff is either a creditor or the repre

sentative of creditors. A mere general allegation

that the plaintiff was by order of court appointed

"receiver" of all the property belonging to the

grantor Is not sufficient.—Sawyer v. Harrison,

(Minn.l 45 N. W. 434.
43 Minn. 297.

87. A complaint in an action to set aside fraud

ulent conveyances, which alleges briefly the recov

ery and docketing of the judgment against the

grantor, the issuing and return of execution, and

the proceedings supplementary thereto, the ap

pointment of plaintiff as receiver, and his author

ity by order of the court to bring suit, is sufficient

when the defendants have answered admitting all

the facts alleged, except as to the receiver's au

thority to sue.—Dunham v. Byrnes, 30 N. VV. 402,

86 Minn. 100.

88. In an action to set aside a conveyance as

fraudulent, informality in the statement of the in

debtedness to plaintiff in the complaint, as by way

of recital or argumentatively, may be disregarded

if the objection is not taken befcre trial, where it

is manifest that the party objecting could not be

misled.—Welch v. Bradley. (Minn.) 48 N. W. 440.

45 Minn. 540.

89- A complaint alleging that defendant, at

the time he executed and delivered certain notes

to plaintiff, was the owner in fee of certain lots,

and that he and his wife, with intent to defraud

his creditors, made and executed a conveyance of

said lots, sufficiently shows that the conveyance

was subsequent to tho makiug of the notes.—

Piper v. Johnston, 12 Minn. 60, (Gil. 27.)

90. Though a complaint by a judgment creditor

to set aside fraudulent transfers fail to show that

the debt arose before the transfers, yet allegations

that the property transferred was all the property

of the debtor; that the conveyances were made

with the intent on the part of both debtor and

grantee to defraud the former's creditors, includ

ing plaintiff; that the debtor has remained insolv

ent; that the transfers were made with the gran

tee's connivance in trust for the debtor, and with

the understanding that the property should con

tinue to be his, and the title be held for him by the

grantee,—coupled with the return of plaintiff's ex

ecution unsatisfied, states a cause of action based

on the actual bad faith of both parties.—Walsh r.

Byrnes, 40 N. W. 831* 89 Minn. 5i7.

91. In an action by a Judgment creditor to en

force the trust in favor of creditors created by

Gen. St. Minn. c. 43, § 8, when a grant for a val

uable consideration paid by the debtor is made

to another, the complaint alleged the issue of an

execution and a levy on the land referred to ; but

it did not allege that the execution bad been re

turned unsatisfied, or that the judgment debtor

was insolvent, or that he had not property sub

ject to execution. Held, that it was insufficient,

as in such a case the right to relief depends upon

the creditor having exhausted his legal remedies

without being able to obtain satisfaction of nis

judgment.—Moffatt v. TutUe, 28 N. W. 509, 35

Minn. 301.

92. In an action to set aside a deed as fraudu

lent as to creditors, tho complaint avorred, as to

one of the defendants, that he conveyed by what

purported to be a warranty deed. Held, that it

would be presumed that such deed was one with

ordinary covenants of warranty, and that the al

legation was sufficient to show interest enough in

such defendant to authorize him to interpose a

defense.—Johnston v. Piper, 4 Minn. 192, (Gil.

133.)

Answer.

93. In an action to set aside a conveyance as

fraudulent, the complaint set forth that it was

made to defraud creditors, and averred facts from

which lraud might be inferred. Held, that it

was not sufficient to deny the general charge of

fraud, but the facts from which such fraud might

bo inferred should also be deniod.—Johnston v.

Piper, 4 Minn. 192, (Gil. 133.)

94. In an action to recover possession of per

sonal property, the complaint averred ownership

in plaintiff, without indicating the source there

of. The answer denied plaintiff's title, alleged

title in plaintiff's father, and justified as sheriff

under an execution against the father. Held,

that it was competent for defendant to show that

the property was transferred to plaintiff by his

lather, without consideration, after the debt

sought to bo enforced was contracted, and while

the father was insolvent.—Tupper v. Thompson,

4 N. W. 621, 26 Minn. 385.

95. The complaint in replevin contained a gen

eral allegation of ownership in plaintiff of the prop

erty sought to be recovered. The answer denied

such ownership, and alleged ownership in a third

person, and that defendant (an officer) seized the

property under execution against such third per-

son. Held, that it was competent for defendant

under such general allegations of title to show that

tbe property had been voluntarily transferred

to plaintiff by the execution debtor in fraud of his

creditors, and plaintiff could show that the property

was exempt from execution at the time of such

transfer; and it was not necessary for plaintiff to

plead specially the voluntary trausfer to her, and

then anticipate and avoid attacks on it. Following

Tupper v. Thompson, 26 Minn. 385, 4 N. W. 621.—

Furman v. Furman. 9 N. W. 172, 28 Minn. 77.

Reply.

96. A complaint in an action by a judgment

creditor against the debtor and his grantee to sat
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aside conveyances as fraudulent, after alleging

the fraudulent character of the deeds, further

alleged that about the same time the debtor

fraudulently assigned other property, so that

plaintiff was unable to enforce his judgment,

etc. The answer admitted the assignment, but

alleged that it was made for the benefit of credit

ors, and defendant replied, setting up matters

which if truo would avoid the assignment.

Held, that the facts raised an issue necessary to

be tried, and that a direction of judgment for

the plaintiff upon the pleadings, upon his mo

tion, was improper, and u ground for reversal.—

Johnston v. Piper, 4 Minn. 192, (Gil. 133.)

Evidence—Burden of proof.

97. Where a sale of goods is attacked as being

in fraud of creditors, and the evidence shows a

sale and delivery as between the parties, and

continued possession by the purchaser, the bur

den of proof is not on such purchaser to show, in

the first instance, that he purchased without

knowledge, or reasonable cause to believe the ex

istence, of any fraudulent intent.—Derby v. Gal

lup. 5 Minn. 11!). (Gil. SO;) Hathaway v. Browu,

IS Minn. 414, (Gil. 373.)

98. A judgment recovered by the creditor

against the grantor subsequent to the conveyance

does not, as to the grantee, establish the validity

of the claim made by the creditor against the

grantor of the date of the conveyance.—Brugger-

mun v. Hoerr, 7 Minn. 337, (Gil. 2(34.)

99. A judgment creditor suing to set aside as

fraudulent us to creditors a conveyance by the judg

ment debtor prior to the judgment must prove the

existence of the debt on which it was rendered at

the time of the conveyance, and as against the

gruntee the judgment does not prove it.—Bloom

T. Moy, (Minu.) 45 N. W. 715.

43 Minn. 397.

100. In an action by a creditor to declare a trust

under Gen. St. Minn. 1878, c. 43, § 8, where his

debtor had paid the consideration of real estate

conveyed to his wife, the statute imputes fraud,

and the burden is upon the defendaut to prove an

innocent intent, and it is competent to prove facts

showing that the debtor, in good faith, believed

that the money paid by him belonged to his wife.

—Wolford v. Farnham, (Minn.) 46 N. W. 295.

44 Minn. 159.

Admissibility.

101. To prove a salo of a stock of groceries

fraudulent as to creditors, testimony showing the

ordinary profits on such goods, amount of capital

required to carry on the grocery business, and

the custom and terms of sale, is too remote.—Der

by v. Gallup, 5 Minn. 119, (Gil. 85.)

102. Upon the issue as to whether a conveyance

of land whs in fraud of creditors, the value of

the land is material.—Baze v. Arper, 6 Minn.

820, (Gil. 142.)

103. Where a conveyance is claimed to have

been made with intent to defraud creditors, and

the grantee is charged to have been a party to the

fraudulent intent, it is proper to allow him,

when sworn as a witness, to state whether he

knew anything about the grantor's affairs at the

time of the conveyance. —Filley v. Register, 4

Minn. 391, (Gil. 29ti.)

104. In an action to determine whether a sale

of astock of goods was fraudulent as to creditors,

the purchaser cannot testify that in purchasing

he did not intend to defraud anybody. The only

question is as to the vendor's intent and the pur

chaser's notice of it.—Hathaway v. Brown, 18

Minn. 414, (Gil. 373.)

105. The record of an adjudication of bank

ruptcy in the federal court, made in September,

has no tendency to prove that the party so ad

judged a bankrupt was insolvent in the July pre- -

ceding.—Hathaway v. Brown, 18 Minn. 414, (Gil.
373.) ' ■

106. In an action to set aside a sale of personal

property as made in fraud of creditors, the

declarations or admissions of the vendor, made

after the sale, tending to show a fraudulent pur

pose on his part in making it, are not admissible.

—Addler v. Apt, 14 N. W. 63, 30 Minn. 45.

107. Where the debtor remains in possession of

property which once belonged to him, and which

his creditor seeks to reach as fraudulently trans

ferred, his acts and declarations, while thus in pos

session, tending to characterize his possession, are

admissible in evidence against ;he vendee.—Murch

v. Swenson, (Minn.) 42N.W. UiO.

40 Minn. 421.

108. On the question whether a transfer of

property by an insolvent debtor was in fraud of

creditors, evidence that the vendee, claiming to

have purchased and paid for the property, there

after settled and compromised claims against the

vendor, is competent, as tending to prove that

tho salo was colorable, and that the vendee held

the property in secret trust for the vendor.—Ad

dler v. Apt, 17 N. W. 950, 81 Minn. 348.

109. Upon the trial of an action involving trans

fers of property claimed to be fraudulent as to

creditors, held error to reject certain questions

upon the cross-examination of an alleged fraudulent

grantee in respect to the title and ownership of the

property in question.—Allen y. Fortier, (Minn.) 84

N. W. 21.

37 Minn. 218.

110. Where a sale of cattle by a father to his son

Is alleged to be fraudulent, evidence of the execu

tion and filing of a bill of sale with the town clerk,

and of a deed of the homestead to the son, and that

part of the cattle were exempt from execution at

the time of the sale, is admissible.—Tunell v. Lar

son, (Minn.) 39 N. W. 628.

39 Minn. 269.

111. Evidence on behalf of a married woman,

suing to recover liquors and cigars, the stock of

a saloon, seized by defendant, as sheriff, on an

execution against her husband, clearly tended to

show that the goods belonged to her, and that

the business of the saloon was carried on by her

husband for her. Held, that defendant might

show that at various times prior to the seizure

packages of liquors and cigars were received at.

the place where the saloon was, consigned to the

husband.—Laib v. Brandenburg, 25 N. W. 8U3,

34 Minn. 367.
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Evidence—Weight and sufficiency.

118. Where it appears on the part of the plaintiff

that an insolvent lias voluntarily conveyed all his

unexempt property to a member of his family

without any consideration, except alleged past

services, and under circumstances tending to

show that the immediate inducement and motive

for the transfer was to place the same beyond the

reach of process, a prima facie case of fraud is

made, requiring a full and satisfactory explana

tion on the part of the purchaser in respect to the

nature of the consideration and the honesty of

the transaction.—Welch v. Bradley, (Minn.) 48 N.

W. 440.
45 Minn. 540.

113. In an action by a married woman for the

recovery of wheat taken under execution against

her husband, claimed by her as grown on land

owned by or leased to her, although produced

through the services and agjncy of her husband,

it appeared that, early in the year in which the

crop was raised, the husband had made an as

signment of his property to his wife's brother,

having shortly previous thereto turned over a

large amount of securities to his wife; that ho

was left by the assignee in the control and pos

session of the property as his agent; that the

leased land, on which a large part of the wheat

was raised, was part of the assigned property^

that the money to buy seed wheat was procured

from the assignee and handled by the husband;

that the teams, men, and implements for putting

in and harvesting the crop were furnished prin

cipally by him; and that he was not able to ren

der any separate account of her expenditures in

that behalf. Held, that these and similar cir

cumstances were properly submitted to the jury,

and were sufficient to justify a verdict for de

fendants. — Ladd v. Newell, 24 N. W. 866, 34

Minn. 107.

114. Under Gen. St. Minn. 1878, o. 69, §§ 1, 3,

4, by which a married woman is invested with

absolute authority over her personal property,

and may carry on business on her own account,

and, as respects anything except her real prop

erty, may constitute her husband her agent, and

they may contract with each other "as fully as if

the relation of husband and wife did not exist,"

a controversy between a wife and her husband's

creditors as to whether certain personal property

belongs to her or her husband is to be deter

mined upon the fair preponderance of evidence,

as in other cases.—Laib v. Brandenburg, 35 N.

W. 803. 34 Minn. 307.

Questions for jury.

115. In an action to set aside a trust-deed for

the benefit of creditors as fraudulent, if it ap

pears from the pleadings or the instrument it

self that it is void under Pub. St. o. 51, § 1, re

lating to fraudulent conveyances, there is no

necessity for a jury to trv the question of intent.

—Burt v. McKinstry, 4 Minn. 204, (GIL 146.)

116. Unless a conveyance carries upon its face

the evidence of fraudulent intent, every ques

tion of that kind arising under Pub. St. c. 51, re

lating to fraudulent conveyances, must be sub

mitted to a jury.—Filley v. Register, 4 Minn.

891, (Gil. 296.)

117. The question of fraudulent Intent is one of

mixed law and fact; the jury to determine

whether a certain intent existed or not, while

the court determines its character.—Gere v.

Murray, 6 Minn. 305, (Gil. 213.)

Instructions.

118. On an issue as to whether a sale was In

fraud of creditors, it is error to charge that the

sale was valid if the seller was not insolvent, when,

in addition to evidence of his insolvency, there is

other and more direct testimony tending to prove

fraud.—Walkow v. Kingsley, (Minn.) 47 N. W.

807.

45 Minn. 283.

Findings.

119. Though, in an action to set aside a deed

as In fraud of creditors the intention with which

the conveyance is made should be found as a

matter of fact, the finding is sufficient if the in

tent to hinder, etc., necessarily- follows from the

facts found.—Smith v. Conkwright, 8 N. W. 876,

28 Minn. 23.

120. In an action by an assignee in bankruptcy

to set aside a deed as in fraud of creditors, find

ings that the deed was executed and recorded

while the bankrupt was in failing circumstances,

but that it was not delivered until after he had

been declared a bankrupt, are sufficient, as against

attack in an independent proceeding, to support a

judgment declaring the deed fraudulent and void.

—Lane v. lnncs, (Minn.) 45 N. W. 4.

43 Minn. 137.

Custody of property pending suit.

121. In an action to set aside conveyances, as

made in fraud of creditors, the complaint prayed

that a grantee of certain lands without the state

be adjudged a trustee, and required to pay the

value of such property to an appointee of the

court. Held that, it not appearing that the prop

erty wasin danger, or that defendantwasabusing

or improperly using his power ovcrtho same, the

court, after verdict and beforo judgment, could

not order such defendant to deliver to the sheriff

logs cut upon such lands, or order a sale of such

logs where no necessity for a sale was shown.—

Mower v. Hanford, 6 Minn. 535, (Gil. 372.)

Judgment.

122. A complaint alleged that one of the defend

ants had fraudulently disposed of personal proper

ty belonging to the plaintiff, and invested it in

real estate, the title to which was taken in the

name of his wife, the other defendant, without

consent of the plaintiff, and that the husband was

wholly insolvent. Held, that these averments

were sufficient to sustain a judgment that the

wife held such lands in trust for plaiutiff, to the

extent of the property fraudulently converted,

and that the land be sold under the decree of the

court, etc., although the complaint did not show

that plaintiff had obtained a judgment at law for

the amount of such claim.—Ramsden v. O'Keefe,

9 Minn. 74, (Gil. 63.)

123. Gen. St. Minn. 1806, c. 66, § 246, provide*

that where noanswor is interposed the court can

not grant more relief than is prayed in the com

plaint; in any other case it may grant any relief

consistent with the case made by the complaint,

and embraced within the issue. Held that, in

a suit to set aside a fraudulent conveyance of
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land, part of which is to secure a debt to the

grantee and a part to be held in trust for the

grantor, where the grantee claims to be a bona

fide purchaser of the whole land, the court may

avoid the conveyance as to the whole for actual

fraud. — Thompson v. Bickford, 19 Minn. 17,

(Gil. 1.)

134. Where a conveyance by a mortgagor of that

portion of the mortgaged premises not included in

his homestead is found to be fraudulent and void,

and is set aside at the suit of creditors, it cannot

be continued in force as to anv of the parties to the

deed, and the homestead and dower interests of

the grantors will be protected as if no such con

veyance had been made.—Hortonv. Kelly, (Minn.)

41 N. W. 1031.
40 Minn. 193.

Appeal — Beview on conflicting evi

dence.

135. Since, under Pub. St. Minn. c. 51, § 4, the

question of fraudulent intent In the transfer of

property is one of fact, the decision of the ref

eree that there was no such intent, where there

Is evidence to support the same, will not be dis

turbed, whatever may have been the effect of

the transfer.—Vose v. Stickney, 19 Minn. 367.

(GiL 812.)

126. On the question of the validity of an al

leged preference by a husband in payment of a

debt to his wife the evidence left the origin,

amount, and bona fides of such indebtedness in

doubt, and the proof of the payment thereof al

leged to have been made, and to have furnished to

the wile the consideration for a conveyance to

her of property purchased from a third party,

was not clear or satisfactory, and warranted-the

inference that the claim that such payment had

been made was an afterthought. HeLd, that the

nature of the transaction was fairly for the de

termination of the trial court.— Leonard v. Green,

24 N. W. 915, 34 Minn. 137.

127. Since under Gen. St. Minn. 1S78, c. 41, 8 20.

the question whether a conveyance by a husband

to his wife was made with intent to defraud cred

itors, is declared to be a question of fact and not

of law, a finding that such a conveyance was with

out fraudulent intent, will not be disturbed where

the evidence was conflicting -Union Nat. Bank

v. Pray, (Minn.) 46 N. W. 304

44 Minn. 163.

Freight.

See Carriers, 64.
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G.

Gambling Contracts.

Bee Qamlim, 1-6.

GAMING.

L GaMINO CONTRACTS, 1-6.

II. Offexses, 7-12.

Jurisdiction of city, see Municipal Corporations,

68.

I. Gaming Contracts.

When void.

1. A wager upon the result of a horse race,

in which the parties have no other interest, is

illegal and invalid, as against good morals and

sound public policy.—Wilkinson v. Touslev, 16

Minn. 299, (Oil. 263.)

2. Contracts for the sale and delivery of

grain or othor commodities, to he delivered at a

future day, are not per se unlawful where the

parties in good faith intend to perform them ac

cording to their terms. But contracts in form for

future delivery, not intended to represent actual

transactions, but merely to pay and receive the

difference between the agreed price and the

market price at a future day, are in the nature of

wagers on the future price of the comti.odity, and

"oid.—Mohr v. Miesen, (Minn.) 49 N. W. 862.

47 Minn. 228.

Bights of stakeholder.

8. A bet was made, and a stakeholder agreed

on, but the property staked was not placed in

his hands, a bill of sale thereof only being made

to him to perfect the bet. Held, that the stake

holder was not entitled to take such property

from the loser and deliver it to the winner, with

out other authority from the loser than the void

bet and bill of sale.—Franklin v. Stoddart, 23

N. W. 400, 84 Minn. 247.

4. Money bet upon an illegal wager may be

recovered of the stake holder by the loser, if,

before the stake-holder pays over the same, the

loser notifies him not to pay it over, and demands

repayment to himself.—Wilkinson v. Tousley, 16

Minn. 299, (Gil. 268.)

Evidence.

5. In an action by a grain broker to recover

advances alleged to have been made by him for

his principal, the burden of proving that the

transaction was void as a gambling transaction

rests on the principal who asserts it. —Mohr v.

Miesen, (Minn.) 49 N. W. 862-

47 Minn. 228.

6. A broker or commission merchant who

makes advances for his principal and aids him

in "operating in futures," with notice of the un

lawful Intent of the latter and of the real char

acter of the transactions, cannot recover his

commissions and advances; and, to show that

he is cognizant of tho illegality, evidence is ad

missible to show tho nature of the transactions,

the relations of the parties, thocourse of dealing

betweon tham, the occupation and financial abil

ity of the principal, and other material facts

tending to prove notice.—Mohr v. Miesen. (Minn.)

49 N. W. 862.

47 Minn. 228.

II. Offenses.

What constitnte—Cards.

7. At the trial of an indictment nnder Gen.

St. Minn. 1878, 0. 99, § 15, for swindling by the

use of "caras or instruments of like character, "

it appeared that the cards used by defendant

were not ordinary playing cards, but were about

the -same size, all black, except that one card

had a figure printed on it. Held, that such curds

were within the meaning of the statute.—Start

v. Gray, 12 N. W. 455, 29 Minn. 142.

Other gambling devices.

8. Boards and lists containing the names of

horses to race at a given place and time, from

which combinations of winners and auction-pools

are sold, are not gambling devices within Pen.

Code Minn. § 294, prohibiting gaming with cards,

dice, gaming tables or any other gambling devices

whatever, and section 295, punishing whoever

keeps any gambling device, designed to be used in

gambling, since, though thuy may afford informa

tion in so convenient a form as to facilitate gam

bling, they introduce no new element of chunce.—

State v. Shaw, (Minn.) 39 N. W. 305.

39 Minn. 153.

Indictment.

9. In an indictment charging the common-law

misdemeanor of keeping acorauion gaming-house,

averments that it was done "feloniously," as

well as "unlawfully, " and against the form of

the statute, may be rejected as surplusage, and

do not render the indictment bad.—State v.

Crummev, 17 Minn. 72. (Gil. 50.)

10. In an indictment for keeping a common

gaming-house it is not necessary to state the

names of the players, or that they are unknown.

—State v. Crummey, 17 Minn. 72, (Gil. 50.)

11. An indictment under Gen. St. Minn. 1878,

c. 99, § 15, punishing any person who, "by the

means of 'throe-card monte, ' so-called, or by any

other form or device, sleignt of hand, or other

means whatever, by use of cards or instruments

of like oharacter, " obtains from another person

money or other property, charged that defendant

"did, by means ot ' three-card monte,' so-called,

and other forms and devices and sleight of hand,

(a more particular description of which is to the

grand jury unknown,) from one F. O., by the
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use of cards and instruments of like character,

(a more particular description of which is to the

grand Jury unknown,) leloniously, " etc., ob

tain a certain sum from said F. O. Held, that

the indictment was not too uncertain for want oi

a more specific description of the games or tricks

practiced, or of the nature of the cards or instru

ments used ; that it charged but one offense, not

withstanding the statement conjunctively of sev

eral games or tricks and several instruments.—

State v. Gray, 12 N. W. 455, 29 Minn. 142.

Punishment.

12. Under Gen. St. Minn. 1878, o. 99, gaming was

prohibited and declared a misdemeanor, and pun

ished as such. Pen. Code, c. 9, substantially re-

enacts that chapter, omitting such definition and

punishment. Under Pen. Code, $ 6, anycrime not

a felony is a misdemeanor. Gambling, therefore,

not being declared a felony, is punishable under

Pen. Code, <> 13, prescribing punishments for a

crime "declared to be a misdemeanor, for which no

other punishment is specially prescribed, " though

gambling is not in terms declared a misdemeanor.

-State v. Shaw, (Minn.) 39 N. W. 805.

39 Minn. 153.

GARNISHMENT.

L Persons and Property Scbject to, 1-23.

II. Procedure, 24-61.

III. Claims by Third Persons, 62-73.

See, also, Attachment; Execution: Exemptions.

Costs, see Coats, 1.

Dissolution by insolvency proceedings, see InsoVo-

ciicii, 41, 42.

Effect of assignment by debtor, see Assignment

for Benefit oj' Creditor*, 49.

Ground for assignment under insolvent law, see

Insolvency, 8, 9.

Record showing issue of summons, see Appeal

and Errr/r, 238.

I. Persons and Propertt Subject to.

United States voucher of indebtedness.

1. A voucher or certificate of indebtedness

given by the United States for personal services,

not official, rendered the United States, is, in the

hands of a third person, a subject of garnish

ment.—Lcighton v. Heagerty, 21 Minn. 42.

State railroad bonds.

2. Under Pub. St. c. 80, $ 1, providing that

property or effects in the hands of a third per

son, belonging to defendant, shall be subject to

garnishment, etc., state railroad bonds are such

property and effects.—Banning v. Sibley, 3 Minn.

389. (Gil. 282;) Kidder v. Sibley, 3 Minn. 406,

(Gil. 300.)

Public corporations.

3. Pub. St. c. 80, S 23, providing that corpo

rations may be proceeded against as garnishees,

etc., does not apply to public corporations, such

as counties, etc. —McDougal v. Board Sup'rs Hen

nepin County, 4 Minn. 184, (Gil. 130.)

Salary of public officer.

4. Query, whether it Is not against public

policy to permit the pay of a public officer to be
garnished.—Pioneer Printing • Co. v. Sanborn, 8

Minn. 413, (Gil. 804. )

Boom owners in charge of logs.

6. Logs in a boom "are In the hands and

under the control" of the boom owner, within

the meaning of Gen. St. Minn. 186b, 66, $ 164,

and are therefore subject to garnishment; and

the provisions of Gen. St. Minn. o. 82, as amend -

I eJ by Laws 1871, c. 28, in regard to thj title to

! logs, requiring transfer thereof to be recorded in

the office of the surveyor general, have no appli

cation to such case" — Farmers & Mechanics'

Bank v. Welles, 23 Minn 475.

6. Private boom owners, having to.e exclusive

possession and < outrol of their boom, may be

held liable as garnishees of logs of the defend

ant placed in their boom under a contract for their

safe-keeping.—Farmers & Mechanics' Bank v.

Welles. 23 Minn. 475.

I Maker of promissory note.

[ 7. The maker of a promissory note Is not lia-

| ble to garnishment before its maturity in a suit

| against the payee, and a Judgment entered in

such case upon garnishee process is no defense

in an action upon the note by an innocent holder

for value before maturity.—Hubbard v. Will

iams, 1 Minn. 54, (Gil. 37.)

8. The liability of a garnishee to defendant,

as maker of a promissory note, cannot be deter

mined in the garnishment proceeding. Laws

Minn. 1800, c. 70, § 170, subd. 8, providing that

no person shall be adjudged a garnishee by rea

son of any liability upon u promissory note, etc.,

only makes the rule more certain.—Cole v. Sater,

5 Minn. 468, (GiL 378.)

Moneys.

9. A party having In his possession money of

another, which, in equity and justice, he has no

right to retain, may be garnished by a creditor

of the party entitled to such money.—De Graft

v. Thompson, 24 Minn. 452.

Unliquidated demand.

10. Where a garnishee has a Hen on defend

ant's property in his hands, the fact that the

amount of it is unliquidated will not defeat the

garnishment. —Tucker v. Vaughan, (Trunkoy v.

Crosby,) 23 N. W. 840, 33 Minn. 464.

Contingent liability.

11. It is only indebtedness that Is in Its nat

ure absolute, and payable at some time without

contingency, that is subject to garnishment un

der Laws Minn. 1860, p. 247.—Gies v. Bechtner,

12 Minn. 279, (Gil. 183.)

12. Under a policy of insurance providing that

certain proofs of loss should be made, and that

any attempt at fraud or false swearing therein

shall cause a forfeiture of the claim, until the

proofs of loss are made or waived the claim is

contingent, and cannot be the subject of garnish-

I ment.—Gies v. Bechtner, 12 Minn. 279, (Gil. 183.)
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18. By the terms of a contract between de

fendant and garnishee defendant was to deliver

to garnishee a certain quantity of logs at an

agreed price per thousand feet. I li Id, in an at

tempt to garnish an uupaid balance on the con

tract, not due until the logs were delivered in

the boom, that, as It did not appear that the

logs had ever been delivered, or that defendants

were relieved in any way from their obligation

to deliver them, or there had been any acceptance

without delivery, the garnishee could not be held

chargeable for such balance, under Gen. St.

Minn. 1866, c. «6, §S 153, 154, which require that

a debt, to be tha subject of garnishment, must bo

absolutely and not contingently due.—Wheeler v.

Day, 23 Minn. 545.

Property in custodia legis.

14. As the Minnesota insolvent law (Laws

1881, c. 148) confers upon the district court a su

pervisory authority and control of the whole

matter of the assignment until it is fully admin

istered, the assigned property is in cimtodUilcgls,

and is not subject to garnishment in a suit

against the assignor.—In re Mann, 19 N. W. 347,

82 Minn. 60; Simon v. Mann, 19 N. W. 347, 32

Minn. 65; Lord v. Mcacham, 19 N. W. 846, 82

Minn. 66.

15. After the garnishment of a promissory

note, the bringing of a suit on the note by the

garnishee in his own namo in another court, and

the filing of the note therein, will not defeat the

garnishment.—Tusker v. Vaugban, (Trunkey v.

Crosby,) 23 N. W. 846, 83 Minn. 464.

16. Where at the trial of an action the clerk

of the court, without any order of court, receives

from defendant money which was tendered by

him to plaintiff, and refused, with instructions

to pay it to plaintiff if he would accept it, a

subsequent order of the court, procured by de

fendant, directing the clerk to pay the money

back to him, which order is not filed, nor formal

ly communicated to the clerk, is not effectual to

convert the holding of the money by the clerk

from a private to an official act, so as to with

draw it from liability to garnishment in the

hands of the clerk.—Marine Mat. Bank v. White-

man Paper Mills, (Minn.) 51 N. W. 665.

17. In the course of the trial of an action de

fendant made a tender of money to plaintiff, and.

on its being refused, placed it in the hands of

the clerk of the court, to be paid to plaintiff if

he would accept it: but the court made no order

relative to tho receiving or holding of the money

by the clerk. Held, that the conduct of the

clerk in receiving and holding the money was

not within the scope of his official duty, and he

was liable to garnishment. —Marine Nut. Bank v.

Whiteinan Paper-Mills, (Minn.) 51 N. W. 665.

Indebtedness accruing subsequent to

service of garnishee summons.

IS. Under Rev. St. Minn. c. 91, <>$ 1, 2, relating

to garnishment, which provide that the gar

nishee shall be liable to the plaintiff for moneys

due from him to the defendant at the time of the

service of the summons upon him, tho garnishee

cannot be held for an indebtedness accruing

after the service of the garnishee summons upon

him.—Mash v. Gale, 2 Minn. 310, (Gil. 865.)

Debt subject to claims of garnishee.

' 19. A disclosure by garnishees that they were

employed as auctioneers to sell property of defend

ant; that moneys due for property sold by them

under tho contract were collected by defendant's

agent, with the exception of a certain sum which

came into their hands; and that this was Insuffi

cient to pay their commissions,—is insufficient to

warrant a j udgment against them.—Vanderhoof v.

McAffee, (Minn.) 43 N. W. 331.
41 Minn. 498.

20. 8. contracted with M. to cut, draw, and

deliver certain logs for a certain sum. To in

duce the men employed by S. to remain upon the

work until the logs were delivered, M. promised

the men to pay them, on accouut ot wages due

them from S., the amount of his indebtedness to

8. Held, that such indebtedness to S. was not

bound thereby, unless S. consented thereto, and

might, at any time before such assent, be subject

to garnishment.—Davis v. Mendenhall, 19 Minn.

149, (Gil. 113.)

Debt subject to claim of third persons.

21. Where a policy of insurance contains a

clause making the amount recoverable, in caso of

loss, payable to a mortgagee of the insured

premises as his interest may appear, any claim

against the insurer on account of a loss, so far

as necessary to secure the mortgagee, is not sub

ject to garnishment by the mortgagor's creditors.

—Manstield v. Stevens, 16 N. W. 455, 31 Minn. 40.

22. Where chattels are sold, and the purchaser

agrees to pay the balance of the consideration after

the claims of third parties against the seller have

been settled, he is not liable, in garnishment pro

ceedings, to a creditor of the seller until tho amount

of such claims is ascertained.—Durling v. Feck,

(Minn.) 43 N. W. 65.
41 Minn. 317.

Assignment of debt.

23. Where it appears in garnishee proceedings

that a debt disclosed by the garnisheo defendant

was assigned before service of the garnishee sum

mons, it cannot be subjected to the debt, though

the garnishee defendant had no notice of the as

signment.—Williams v. Minneapolis & St. L. R.

Co., 6 N. W. 445, 27 Minn. 85.

II. Procedure.

Affidavit for garnishee summons.

24. Under Gen. St. Minn. c. 66, tit. x., $ 147,

providing that on filing an affidavit that a person

has property belonging to tho defendant, or is

indebted to him, etc., a summons shall issue,

etc., an affidavit in the alternative, stating that

the party sought to be charged is indebted, or has

property, is insufficient. Emmett, C. J., dissent

ing.—Prince v. Heenan, 5 Minn. 347, (Gil. 279.)

25. In garnishment proceedings objection to the

affidavit for insufficiency may be made after ap

pearance of the garnishee, appointment of referee,

disclosuro taken, and report filed. Emmett, C

J., dissenting. — Prince v. Ueenan, 5 Minn. 347.

(Gil. 279.)

26. Under Rev. St c. 91, relating to garnish

ment, which provides that until the filing of the

affidavit the summons cannot issue, where a sum
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mons is served before the affidavit is filed the

proceedings do not bind the assignee of the debt

from the defendant, when such assignee gives

the garnishee notice, before hearing, of the as

signment and irregularity in the proceedings. —

Black v. Brisbin, 3 Minn. 300, (Gil. 253.)

Issue of summons.

27. A garnishee summons may be issued by the

attorney in the case, and need not be allowed by a

judicial officer.—Hinkley v. St. Anthony Kails

Water-Power Co., 9 Minn. 55, (Oil. 44.)

Distinguishing Morrison v. Lovejoy, 6 Minn. 1*3, (Gil.
117.)

Form of summons.

28. A garnishee summons Is a process by the

service of which the state reaches the person and

property of the garnishee, and therefore such

summons must run in the name of the state, under

Const. Minn. art. 0, § 14, which provides that "the

style of all process shall be the state of Minne

sota. "—Hinkley v. St. Anthony Falls Water-

Power Co., "J M*inn. 55, (Gil. 44.)

Overruled In II mum v. Russell, 12 Minn. S6. (Oil. 40.)

Service.

29. The service of a garnishee summons is, in

effect, the commencement of a suit; and there

fore, in garnishment proceedings against a firm, a

service of the summons upon one partner is, under

Comp. St. Minn. c. 60, § 38, sufficient to justify a

judgment which will bind the joint property of the

firm.—Hinkley v. St. Anthony Falls Water-Power

Co., 9 Minn. 55, (Gil. 44.)

80. A garnishee, by appearing without objec

tion, waives irregularities in the summons served

upon him, even though no copy of such summons,

or notice thereof, has been served upon the defend

ant in the original action, as required bv Laws

Minn. 1800, c. 70.—Hinkley v. St. Anthony Falls

Water-Power Co., 9 Minn. 55, (Gil. 44.)

81. A general assignment by a debtor of all

Mr property for the benefit of his creditors in

cluded certain book-accounts, and the account-

books were delivered to tno assignee. The as

signment was afterwards adjudged fraudulent

and void as to creditors. Held, that garnishment

of the book-accounts could not be effected by

service of garnishee summons upon the assignee,

but that service must be made upon the persons

owing such debts.—Ide v. Harwood, 14 N. W.

884, 30 Minn. 191.

82. The affidavit of service of a notice of gar
nishment upon a corporation defendant stated that

service was made upon "the agent in fact" of de

fendant. Held, that the failure to state that it

was made on "the managing agent, " as required

by Comp. St. Minn. c. 00, § :")3, in case of service of

summons, if a defect, might be amended, under

Comp. St. Minn. c. 00, § 94, which allows the court

to "supply an omission in any proceeding. "—Hink

ley v. St. Anthony Falls Water-Power Co., 9 Minn.

65, (Gil. 44.)

38. Notice of garnishee proceedings under Laws

Minn. 1800, c. 70, in an action against a foreign

corporation, may be served upon such defendant

bv publication.—Broome v. Galena, D., D. &Minn.

Packet Co., 9 Minn. 239, (Gil. 225.)

Possession of property.

34. Property in the hands of a garnishee cannot

be taken possession of by an officer, or interfered

with, until after entry of the judgment against

such garnishee.—Laugdon v. Thompson, 25 Minn.

509.

Fees.

35. Under Laws Minn. 1860. c 70, S§ 27, 28, pre

payment of fees to a garnishee is not essential to

bind him to appear.— Goodrich v. Hopkins, 10

Minn. 162, (GiL 130.)

Dissolution.

86. As property assigned under the Minnesota-

insolvent law (Laws 1881, c. 148) is not subject

to garnishment, being in custoOin legis, an at

tempted garnishment thereof may be dissolved od

motion of the assignee, without any formal dis

closure, if the validity of the assignment stands

admitted.—Lord v. Meacham, 19 N. W. 346, 32

Minn. 66.

Order opening default.

37. An order under Laws Minn. 1860. c. 70, 5 13,

relieving a garnishee from default, should fix a

time for him to appearand disclose; for, if this

be not done, there is no provision in this statute

for bringing him again before the court.—Good

rich v. Hopkins, 10 Minn. 102, (Gil. 130.)

Examination of garnishee.

33. Under Gen. St. Minn. o. 66, tit. x., J§ 148,

149, requiring a garnishee to "answer touching'

his indebtedness to thu defendant, and any prop

erty, money, or effects of the defendant in his

possession or under his control," he maybe

questioned in both respects, though the affidavit

may only state one of the grounds as the basis

for issuing the summons.—Prince v. Heenan, 5-

Minn. 347, (Gil. 279.)

39. A referee, to take and report a garnishee

disclosure, has no power to determine questions

of jurisdiction as to the person of the garnishee.

—Prince v. Heenan, 5 Minn. 347, (Gil. 279).

40. Upon the examination of a garnishee, tes

timony other than that of the garnishee himself

is receivable, under Gen. St. 1800, c. 60, § 102,

which authorizes certain officers "to take the

disclosure of any garnishee in writing, together

with any other testimony offered by the parties

to the action, " for the purpose of corroborating

or explaining the testimony of the garnishee, or

of developing facts additional to those disclosed

by him.—Leighton v. Heagerty, 21 Minn. 42.

41. Evidence that a garnishee paid defendants-

a certain sum after the service of garnishee pro

cess, for services rendered prior thereto, is com

petent to show that he owed that amount at the

time of such service or process. —Davis v. Men-

denhall, 19 Minn. 149, (Gil. 113. )

Findings.

42. Where a garnishee proceeding Is to be de

termined on the disclosure alone, no supplemental

complaint being filed, and no claim made by a third

person, the statute does not contemplate any find

ings of fact.—Wildner v. Ferguson, (Minn.) 43 N,

' 42 Minn. 112.
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Judgment upon disclosures.

43. A garnishee's liability la to be determined

from his disclosure alone. If, upon that, there is

any doubt as to his indebtedness to the defend

ant, he should bedischarged.—Banning v. Sibley,

3 Minn. 389, (Gil. 282;) Kidder v. Sibley, 3 Minn.

406, (Gii. 800;) Pioneer Printing Co. v. Sanborn,

3 Minn. 413, (Gil. 304;) Chase v. North, 4 Minn.

8S1, (Gil. 288;) Cole v. Sater, 5 Minn. 468, (Gil.

378.)

44. Where a garnishee, in his disclosure, de

nies any indebtedness to defendant, but states

facts which clearly show an indebtedness sub

ject to garnishment, Judgment should be rendered

against him.—Donnelly v. O'Conuor, 22 Minn.

m.

45. Upon application for judgment upon the dis

closure of a garnishee, the disclosure must be

taken as true.—Vanderhoof v. McAffoe, (Minn.) 43

N. W. 331.

41 Minn. 493.

48. Where it appears upon the disclosure of a

garnishee that the debt sought to be garnished

is due to a third party, and not t3 defendant, the

disclosure itself is sufficient to protect the gar

nishee, and he is entitled to be discharged, un

less further proceedings are allowed to be taken

by plaintiff to bring in such third party, and test

the validity of his claim.—Mansfield v. Stevens,

16 N. W. 455, 31 Minn. 40.

47. In garnishee proceedings, the evidence of

the garnishees left it doubtful whether anything

was due from them to the principal defendant,

and the case was submitted on their testimony,

without any request for a continuance to ascer

tain more accurately the facts. Held, that the

garnishees should be discharged.—Schafers v.

Vizena, 15 N. W. 675, 30 Minn. 3S7.

43. In garnishment proceedings, a judgment

requiring the sherLT to pay the garnishee the

amount of his lien upon a note, at plaintiff's ex

pense, is improper, as requiring the sheriff to

advance money, but may be modified.—Cole v.

Sater, 5 Minn. 468, (Gil. 378.)

Supplemental complaint.

49. In garnishment proceedings the garnishee,

a bank, denied any indebtei n ss to the defendant,

but admitted that on its books there was a credit

for deposits in defendant's name "as agent."

Held, that this deposit was not conclusive evidence

that the deposit was defendant's money, or that

the bank tboreby became his debtor, and that the

plaintiff could only proceed further bv filing a

supplemental complaint- under Laws Minn. 1860,

c. 7u.—Ingersoll v. First Nat. Bank, Garnishee, 10

Minn. 396, (Gil. 315.)

50. Where the garnishee has under his control

personal property of the debtor, the plaintiff may

prove that a transfer of the property by the

debtor to a third person was not intended to op

erate as a sale, but only as a cover against cred

itors, without filing a supplemental complaint,

as required by Geo. St. Minn. 1S60. c. 66, <i 158,

in case the garnishee claims title under a trans

fer which is fraudulent as to creditors.—Davis

v. Mendenhall, 19 Minn. 149, (Gil. 113.)

51. Although a garnishee, in his disclosure, ex

presses an opinion that he has no property of the

defendant in his possession or under his control,

the plaintiff may submit to the court the facta

stated in the disclosure, for an adjudication upon

their effect, without filing a supplemental com

plaint, as required by Gen. St. Minn. 1866, c. 66,

1 158, in cases where the garnishee denies indebted

ness to, or possession or control of property of,

the defendant, and the plaintiff believes that he

dies not answer truly.—Farmers & Mechanic*'

Bank v. Welles. 23 Minn. 475.

52. In proceedings in garnishment, notice of an

application for leave to serve a supplemental

complaint, and such complaint itself, may be

served on the defendant by service on his attor

ney. Such notice is not iu the nature of original

process. —Tucker v. Vaughan, (Truukey v. Cros

by,) 23 N. W. 846, 33 Minn. 464.

58. Gen. St. Minn. 1878, o. 66, % 175, provides that

"in all cases where the garnishee, upon full dis

closure, denies any indebtedness to or the posses

sion or control of any property, money, or effects

of the defendant, there shall be no further proceed

ings except in the manner following : If the plain

tiff in such case believes that Buch garnishee does

not answer truly in response to the questions put

to him upon such examination, or that the convey

ance under which he claims title to property is

void as against the creditors of the defendant, he

may, on notice to such garnishee and to the defend

ant, at any time before the garnishee has been dis

charged by the court or officer, of not less than sis

days, apply to the court in which the action is

pending, or a judge thereof, for permission to file

a supplemental complaint in the action, making

the garnishee a party thereto, and setting forth

the facts upon which he claims to charge such

garnishee; and, if probable cause is shown by the

plaintiff, permission shall be granted. " Held, that

where plaintiff, after a full disclosure by the

garnishee, has submitted the matter to the court,

and the court has decided it, it is too late to move

for leave to file a supplemental complaint, as that

would give a second trial as to the garnishee's lia

bility.—Mahony v. Stevenson, 9 N. W. 7(5, 28 Minn.

63.

Trial of issue.

54. On the trial of an issue on a supplemental

complaint against a garnishee, and an answer by

the garnishee, the garnishee was called as a wit

ness for plaintiff. Held, that it was within the

discretion of the court to allow questions to him

by plaintiff as to former statements inconsistent

with his testimony.—Tucker v. Vaughan, (Trunkey

V. Crosby, ) 23 N. W. 846, 33 Minn. 464.

Appeal.

55. An order of the district court for judgment

against a garnishee is not within Gen. St. Minn.

1878, c. 66, S 197, which provides that any party

to a garnishment proceeding, deeming himself

aggrieved by any order or final Judgment, may ap

peal. Following Chesterson v. Munson. 3 N. W.

095, 26 Minn. 303.—Croft v. Miller, 4 N. W. 45,

20 Minn. 317.

Distinguished in McConnelt v. Rakness, 42 N. W. 639. 41
Minn. 3.
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56. An order refusing to dismiss a garnishee

proceeding, on the ground of insufficiency of the

affidavit, and granting leave to file a supple

mental complaint, is not an appealable order.—

Prince v. Heenan, 5 Minn. 847, (Gil. 879.)

57. Under the Minnesota statutes, an order

mado by the district court, which simply dischar-

gesa garnishee after examination, is an appealable

order.—McConnell v. Kakness, (Minn.) 42 N. W.

539.
41 Minn. 3.

Distinguishing Croft v. Miller. 4 N. W. 46, 26 Minn. «17.

58. Under Gen. St, Minn. 1878, c. 66, § 197, and

Bp. Laws 1881, c. 407, a separate appeal to the mu

nicipal court of the city of St. Paul may be taken

by a garnishee from a judgment against him ren

dered by one of the city justices, and such right of

appeal is not dependent upon the removal by ap

peal of the judgment in the principal action.—Al-

baeht«n v. Chicago, St. P. & K. C. Ry. Co..42 N.

W. bB, 40 Minn. 378; Richter v. Trask, 42 N. W. 87,

40 Minn. 379.

Payment by garnishee after judgment

against him.

59. Under Pub. St. Minn. c. 59, S§ 89, 90, au

thorizing a justice to issue execution at any time

on demand, and permitting a garnishee to make

payment directly to a justice on demand of plain

tiff's attorney, without waiting for execution,

such voluntary payment by a garnishee without

execution will discbarge him, though the judg

ment on which the garnishment was based was

rendered by default on service of summons by

publication, and was afterwards opened and set

aside on defense made.—Troyer v. Scbweizer, 15

Minn. 241, (Gil. 187.)

60. Where a garnishee suffers judgment by de

fault, his remedy must bo taken in the same pro

ceedings; and, where he pays the judgment, he

cannot recover theamount paid from the principal

defendant on the ground that he did not in fact

owe the latter anything.—Segog v. Engle, (Minn.)

45 N. W. 427.
43 Minn. 191.

Costs.

61. While It Is within the discretion of the

court in garnishment proceedings to allow the

garnishee counsel fees and other necessary ex

penses, as provided by Gen. St. Minn. 1866, c.

66, S 173, the allowance can only be made in that

proceeding; and a claim to such allowance can

not be set up as a counter claim in an action

against the garnishee by his creditor.—Schwerii

v. De Graff, 19 Minn. 414, (Gil. 359.)

HL Claims bt Third Persons.

Bight to intervene.

62. In the provision of Gen. St Minn. 1866,

c. 66, § 157, permitting a person not a party to

proceedings in garnishment to appear and as

sert his claim to any "property or effects" in

the hands of the garnishee, the words "property

or effects" include any indebtedness of the gar

nishee to the execution creditor in which such

third person claims an interest. —Crone v. Braun,

23 Minn. 239.

63. An agent charged with the collection of a

debt against a decedent's estate presented it as a

debt due to himself, and it was so allowed. Held,

in an action against the agent in which the ad

ministrators of the estate were garnished, that

the owner might intervene and show his owner

ship of the claim, whereupon the proceedings will

be discharged. — Gage v. Stimson, (Same v.

Ames,) 1 N. W. 806, 26 Minn. 64.

Distinguishing State v. Probate Court, 26 Minn. 22.

Claims by mortgagees.

64. A creditor, garnishing In the hands of
an Insurer insurance money which is claimed in

the garnishment proceedings by a mortgagee of

the property insured, may attack the mortgage

for fraud as to creditors.—North Star Boot &

Shoe Co. v. Ladd, 20 N. W. 834, 82 Minn. 881.

65. A creditor, garnishing in the hands of the

insurer insurance money which is claimed in

the garnishment proceedings by a mortgagee of

the goods insured, cannot attack tho mortgage

for an omission to file it before the Are.—Coyken-

dall v. Ladd, 21 S. W. 733, 32 Minn. 529.

Effect of notice by claimant.

66. Where a garnishee is notified, before dis

closure, of the assignment of the fund in his

hands, and permits judgment to go against him

without disclosing such fact, ho will not be re

lieved from obligation to the assignee. —Black v.

Brisbin, 3 Minn. 360, (Gil. 253.)

Notioe to claimant—Service.

67. Where the disclosure of a debt by a gar

nishee shows that it is alleged to have been as

signed and to be due to a third person named, it

is error to order judgment against the garnishee

before the claimant is cited in; and an order that

such claimants " be made parlies, and that notice be

served on them, " without prescribing how it shall

be served, will be construed as meaning personal

service within tho state.—Levy v. Miller, 38 N. W.

700, 38 Minn. 526.

Complaint by claimant—Trial of right.

68. Claimants in garnishment proceedings by

their complaint alleged tho delivery to them by

the garnishees of the latters' check, pursuant to

an agreement between the defendant, the gar

nishees, and the claimants, by which the check

was to be paid to the claimants on the dismissal

of certain proceedings, and that defendant had

assigned to the claimants all his right, title, and

interest in and to the check, and the amount rep

resented thereby, and that the proceedings re

ferred to had been dismissed; but it did not al

lege that the check or tho amount represented by

it was the subject of the garnishment, or that

the defendants had any interest or right therein.

Held, that the plaintiff's answer to this com

plaint, based on the assumption or concession of

these facts, was to be regarded as an admission

of what was wanting to make the complaint suffl

cient, and that the claimants were entitled to a

trial of theirasserted title. —McMahon v. Austin,

22 N. W. 543, 33 Minn. 262.

69. On the garnishment of an insurance com

pany for money growing due for a loss under its
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policy, a claimant in such proceeding claimed

under a provision in the policy making the same

Eayable to him, in case of loss, to the extent of

is intersst. Held, the extent of such interest

not appearing, that claimant must, to protect

his claim to tho debt, show what his interest

was.—Donnelly v. O'Connor, 22 Minn 309.

70. Under Gen. St. Minn. 1878, o. 66, $ 174,

providing that any person claiming an interest

in property in the hands of a garnishee may be

permitted "to appear in the action and maintain

his right," the affirmative in maintaining his

right is upon such claimant Following Don

nelly v. O'Connor, 22 Minn. 309.—North Star

Hoot & Shoe Co. v. Ladd, 20 N. W. 334, 32 Minn.

.881.

Motion by claimant for discharge of

garnishee.

71. An order denying a motion to discharge a

garnishee, made after disclosure by him, does

not conclude a claimant, subsequently allowed to

intervene, from moving for a discharge of the

Srnishee.—McMahou v. Austin, 22 N. W. 543, 33

inn. 262.

Rights of claimant upon review.

73. A claimant of moneys garnished, who is a

stranger to the record, cannot sue out a writ of

error in the name of the garnishee defendant.—

Hollinshead v. Banning, 4 Minn. 116, (Gil. 77.)

73. In a garnishee proceeding in a Justice's

~ourt, a claimant had full opportunity to estab

lish his claim, and tailed to do so, and, the gar

nishee being discharged, an appeal was taken

on questions of law alone. Held, that the ap

pellate court might, on reversing the Judgment

of the justice, render Judgment against the gar

nishee upon his disclosure.—Donnelly v. O'Con

nor, 22 Minn. 309.

Gas Companies.

Larceny of gas, see Larceny, 3.

General Issue.

See Pleading, 246-254.

GIFTS.

Between husband and wife, see Husband and

Wife, 70-74.

Consideration.

1. The gift of a promissory note by the owner

to the maker or other person, perfected by deliv

ery, needs no consideration.—Stewart v. Hidden,

13 Minn. 43, (Gil. 29.)

Evidence.

2. In an action by a married woman to recover

possession of property seized under execution

against her husband, which property was alleged

to have been given to plaintiff by her husband be

fore their marriage, evidence that after the mar

riage, and before the seizure, the husband was ac

customed to speak of the property as belonging to

plaintiff is admissible to characterize the posses

sion, and show a perfected gift.—Furman v. Fur-

man, 9 N. W. 172, 28 Minn. 77.

3. An acknowledgment of part payment of an

existing debt, recited in an agreement for an ex

tension of tho time of payment of the remainder,

made under seal and delivered to the debtor, ia

evidence of an executed gift of the debt pro

tanto, although the instrument be voluntary.—

Lamprey v. Lamprey. 12 N. W. 514, 29 Minn. 15L

Good Faith.

Of plaintiff suing for specific performance, see

Specifir: Performnnce, 58-77.

purchasers, see Adverse Ctaim,49; Fraudu

lent Conveyances, 77, 78; Mortgage*, 111-

114; Municipal Coroorations, 312; Negoti

able Instruments, 94-107; Sale, 190-196;

Usury, 30, 31 ; Vendor and Purchaser, 130-

167.

settlers on public lands, see Public Lands, 125,

Goods.

Confusion, see Confusion of Goods.

Mortgages, see Chattel Mortgages.

Pledge, see Pledge.

Sale, see Frauds, Statute of, 37-46; Sate.

Theft, see Larceny.

GOOD-WILL.

Breach of contract.

1. An agreement by one selling out his business

and stock in trade, not to engage in the same busi

ness at the same place again, either directly or in

directly, for fivo years, under a heavy forfeit,

does not extend to isolated acts or occasional serv

ices in good faith rendered for the accommodation

of another dealer, or to employment in some subor

dinate capacity not affecting the management of

the business or influencing custom.—Nelson v.

Johnson. (Minn.) 36 N. W. 868.

38 Minn. 255.

2. The contractor's good faith in rendering

such services and the nature and extent of his

employment are questions for the jury.—Nelson

v. Johnson, 36 N. W. 868, 38 Minn. 255.

Government.

See Constitutional Law; States and State Officers.

Governor.

Approval of statutes, see Statutes, 7, 8.

As commander in chief of militia, see Constitu-

tUmal Law, 26.

Powers under constitution, see Constitutional

Law, 20-26.
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GRAND JURY.

Qualification.

1. A grand juror over age cannot be required

to serve, and where excused for over-age a person

alleging error thereon must show that the juror

was not over age.—State v. Brown, 12 Minn. 53S,

(GiL 448.)

2. An objection to the grand jury on the

ground that the cert iflcates of the county auditor

to the clerk do not show that such jurors were

qualified according to law, mude after a de

murrer to an indictment has been overruled,

comes too late to be available.—State v. Thomas,

19 Minn. 484, (Gil. 418.)

Summoning and impaneling.

8. Gen. St Minn. 1SG6, c. 107, { 23, which

provides that the grand jury shall bo sworn, and
uif afterwards any grand juror appears, and is

admitted as such, the same oath shall be admin

istered to him," does not limit the court, in ad

mitting the juror, to a time after the swearing

of the grand jury and before the charge, but em

braces the entire period of the session of the

grand jury ; and an indictment will not beset

aside because such additional juror was not

charged by the court. — Stale v. Froiseth, 10

Minn. 313, (Gil. 277. J

4. It seems that where a sufficient number of

graod jurors upon the regular panel appear and

are sworn and charged, the admissiou of oth

ers of the regular panel appearing afterwards

is a matter addressed to the discretion of the

court, and in such cases, when they are ad

mitted, or where additional jurors are summoned

after the organization of tho jury to supply a de

ficiency, the charge should be repeated.—State

v. Froiseth, 16 Minn. 313, (Gil. 277.)

5. The failure of a sufficient number of per

sons selected and summoned as grand jurors to

appear in court creates a "deficiency of grand

jurors," within Gen. St. Minn. 1800, o. 107, §

10, providing for the issue of a venire to make

good such deficiency.—State v. McCartey, 17

Minn. 76, (Gil. 54.)

Challenges.

6. Under Rev. St. 1851, providing that a per

son charged with an offense may challenge the

grand jury before they retire, an omission to chal

lenge is not excused oy the fact that at the time

it was impaneled defendant was imprisoned in

the county jail to await their action.—Maher v.

State, 3 Minn. 444. (Gil. 32U;) Slate v. Hinck

ley, 4 Minn. 345, (Oil. 201;) State v. Hoyt, 13

Mjdu. 132, (Gil. 125.)

7. The right to challenge the grand Jury, or

any member thereof, is reserved only to a "per

son held to answer a charge for a puhlic offense, "

(Gen. St. 1866, c. 107, § 13,) and is not available

to one arrested upon a warrant after indictment

found.—State v. Davis, 22 Minn. 423.

8. Objections to the grand Jury by one held

to answer for a criminal offense must" be by chal

lenge, and not by motion to set aside the indict

ment, which is allowed, by Gen. St. Minn. 1866,

o. 110, S 1, only upon grounds arising subsequent

to the impaneling of the grand jury.—State v.

Greenman, 23 Minn 209.

9. A challenge to the panel of a grand jury

can be interposed only for some one of the statu

tory causes, whether summoned on special or gen

eral veil ire.—State v. Gut, 13 Minn. 341, (GiL 815.)

10. The determination of the court below as to

whether the state of mind of individual grand

jurors is such as to render them incompetent will

not be disturbed on appeal, unless clearly erro

neous.—State v. Gut, 13 Minn. 341, (Gil 315.)

Powers.

11. In the absence of any statutory require

ment thereof, the attendance of a petit jury up

on the court is not essential to the validity of

the action of the grand jury.—State v. Davis, 22

Minn. 423.

Affidavit impeaching conduct of grand

jury.

12. The affidavit of a grand juror is not ad

missible to impeach the conduct of the grand

jury, by showing that an indictment was found

on illegal evidence, or that a false indorsement

of witnesses is made thereon. —State v. Beebe,

17 Minn. 241, (Gil. 218.)

Grant.

See Boundaries; Dedication: Deed; Easements;

Public Lands; Waters and Water-Courses.

GUARANTY.

By partners, see Partnersldn, 33-36.

limitation of actions, see Limitation of Ao-

ffcmx, 30.

Of promissory note, see Negotiable Instruments,

108-114.

rent, see Landlord and Tenant, 67.

Oral promise, see Frauds, Statute of, U-36.

Subrogation of guarantor of note to rights of

payee, see Ncqotiable Instruments, 14.

Transfer of note guarantied, see Assignment,^.

As trustee—Personal liability.

1. Where a guarantor of a note signed as trus

tee for a person named, but was unable to prove

that he had any authority as such to make the

guaranty, he was personallv liable. — Peterson v.

tloinan, (Minn.) 46 N. W. 303.

44 Minn. 166.

Indorsement on note— Filling blanks.

2. One who indorses a note, for the purpose of

assuming the liability of guarantor, thereby au

thorizes the holder to write the necessary contract

above his signature.—Moor v. Folsom, 14 Minn.

340, (Gil. 260.)

Of collection of note—Liability.

3. A guaranty of collection is an undertak

ing to pay if payment cannot be obtained from

the maker by the exercise of due and reasonable

diligence; and, if such maker is, at its maturity
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so insolvent that suit will be fruitless, and so

continues, legal proceedings against him, before

resorting to the guaranty, are not necessary.—

Brackett v. Rich, 23 Minn. 485.

4. The only notice which the holder of a note

is under obligation to give one mho has guaran

tied the collection of the same is that of inability

to collect the same from tbe maker; and failure

to give such notice is no defense to the guaran

tor unless he has been prejudiced thereby. —Brack

ett v. Rich, 23 Minn. 485.

5. Where one assigns a note, guarantying

Its collection, and at the same time, and as part

of the same transaction, assigns a mortgage,

securing it, be is not liable upon tho guaranty

until resort has been had to the mortgage securi

ty.—Dewey v. W. B. Clark Inv. Co., (Minn.)

50 N. W. 103S.

Action on.

6. In an action on a guaranty, founded upon

an original consideration agreeing to pay a note

if upon maturity it could not be (Collected from

tho maker by due course of law, and the exer

cise of due diligence, the complaint averred the

recovery of Judgment against the maker, its

docketing in one county, and tho issue of an exe

cution to another county, and that at tbe date of

complaint it was "wholly unpaid, unsatisfied,

and uncollected from the judgment debtor."

Tbe residence of such Judgment debtor was not

shown, or any facts showing his insolvency.

Held, that the complaint was insufficient.—

Nichols, Shepard & Co. v. Allen, 22 Minn. 283.

Of performance of contract—Liability.

7. Defendant guarantied that the hirers of

property would pay tho owners a certain sum

per month for four months, and for the period of

two mouths more in case the hirers should renew

the contract in a manner prescribed. The sums

guarantied were paid by the hirers for the first

four months, and after that they retained and

used the property for several months, but with

out renewing the contract of hiring in the man

ner prescribed In the guaranty. Held, that de

fendant was not liable on his guaranty for any

sums due from the hirers for the time after the

first four months.—Cushing v. Cable, (Minn.)

60 XT. W. 891.

Release of guarantor.

8. Where tho guarantee of a past-due note

waits 15 months before suing the maker, who is

not shown to have been insolvent during that

time, the delay, unexplained, will release the

guarantor.—Crane v. Wheeler, (Minn.) 50 N. W.

1033.

Guardian ad Litem.

See Infancy, 25-29.

GUARDIAN AND WARD.

L Appointment of Guardian, 1-6.

II. Rights, Powers, and Liabilities, 7-13.

III. Settlement and Accounting, 14-22.

IV. Sale op Ward's Property, 23-49.

See, also, Infancy: Parent and Child.

Guardian of Insane persons, see Insanity, 8, 4.

Trust companies as guardians, see Constitutional

Law, 53.

I. Appointment or Gcardian.

For non-resident minor.

L Gen. St. Minn. 1878, c. 59, ff 1, 21, 29, pro

viding for the appointment by a probate court of

a guardian for a minor, not a resident of the

state, who has any property within the county,

invests the court with a valid authority; and an

appointment of a general guardian for such

minor may be held good to the extent of the

minor's estate within tho jurisdiction.—Davis v.

Hudson, 11 N. W. 136, 29 Minn. 27; West Duluth

Land Co. v. Kuru, 47 If. W. 1134, 45 Minn. 380.

2. To authorize such an appointment it is not

necessary that tnere should first be a general

guardian in the state of the domicile of the

minor.—West Duluth Land Co. v. Kurtz, (Minn.)

47 IT. W. 1134.

45 Minn. 380.

8. Under Gen. St. Minn. 1878, c. 59, S 13, pro

viding for the appointment of a guardiau for a

non-resident minor "after such notice to all per

sons interested as the judge shall order, and a

full hearing and examination, " the requirement

of notice is jurisdictional.—Davis v. Hudson, 11

N. W. 136, 29 Minn. 27.

Notice of application.

4. Tho notice of the application for the ap

pointment of a guardian of the estate of a non

resident infant, provided for by Gen. St. 1866,

c. 59, 8 13, (Gen. St. 1878, c. 59, g 21,) requiring

"notice to all persons interested, as tho judge

shall order," does not necessarily require notice

to the infant himself; but it is sufficient if such

notice be given to persons interested, as natural

guardians and next of kin, as in the discretion

of tbe probate judge seems most likely to sub

serve the ends of justice, and protect the inter

ests of the infant.—Kurtz v. St. Paul & D. R.

Co., (Minn.) 51 N. W. 221.

Resignation and removal.

5. Upon a guardian tendering his resignation,

the probate court may make an order removing

him.—Brown v. Huntsman, 21 XT. W. 555, 82

Minn. 406; In re Huntsman, Id.

6. An appeal by a guardian from an order re

moving him may bo brought to a hearing by anv

person interested.—Brown v. Huntsman, 21 tf.

W. 555, 32 Minn. 466; In re Huntsman, Id.

IL Rights, Powers, and Liabilities.

Actions by, generally.

7. The guardian of an infant is an officer of

the probate court, and not the trustee of an ex

press trust, within Gen. St. 1878, c. 66, 8 28, pro

viding that, the trustee of an express trust may

sue without joining with him the person for

whose benefit the action is prosecuted, and can

not in bis own name sue to recover on a contract

of insurance for the benefituf his ward; but sucb
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an action must bo brought in the name of the

ward by tho guardian.—Perine v. Grand Lodge

A. O. U. W., (Minn.) 50 N. W. 1022.

8. Nor is a right to suo in his own, Instead of

his ward's, name given ihe guardian by Probate

Code, s 148, providing that every guardian shall

demand, sue for, and receive all debts due bis

ward.—Perine v. Grand Lodgo A. O. U. W..

(Minn.) 50 N. W. 1022.

0. A guardian of minors may properly main

tain an action to recover money crllected for her

as guardian by an attorney, though, after the col

lection and before the commencement of the ac

tion, some of the minors have become of age.—

Huntsman v. Pish, 30 N. W. 455, 36 Minn. 148.

10. In an action by a guardian against an attor

ney for money collected by him belonging to the

wards, proof of a demand upon the attorney for

the money is dispensed with, when in his answer

he alleges that he has applied the money to the

payment of a claim in his own favor against the

guardian. —Huntsman v. Fish, 30 N. W. 455, 36

Minn. 148.

Foreign guardians.

11. Guardians duly appointed In other states

will be recognized in Minnesota, upon coming

Into the state, subject, however, to the laws of

the state as to any exercise of power by virtue

of such relation, either as to the person or prop

erty of the ward.—Townsend v. Kendall, 4 Minn.

412, (Gil. 315.)

12. A guardian, duly appointed In another

state, may. upon his ward coaling into this state,

retake such ward, anil without his consent re

move him to the state where the appointment

was made, without making himself liable for a

falso imprisonment. —Townsend v. Kendall, 4

Minn. 412, (Gil. 315.)

Liability for services.

18. A guardian is not liable for services ren

dered or expenditures made in and about the set

tlement of the account of an administrator of an

estate in which his wards are interested.—Hunts

man v. Fish, 30 N. W. 455, 36 Minn. 148.

HI. Settlement and Accounting.

Jurisdiction to compel.

14. Under Const. Minn. art. 7, 8 6, which pro

vides that tho probate court "shall have jurisdic

tion of the estates of deceased persons, and per

sons under guardianship," although the word

"estates" is used with reference to deceased

persons only, tho probato court has jurisdiction,

after a minor has become of age, to require an

accounting from, and make asettlement with, the

guardian.—Jacobs v. Fouse, 23 Minn. 51.

Death of guardian—Accounting by per

sonal representatives.

15. A guardian having died without having ren-

dc.ed an account to tho probate court which hac

appointed him, that court has jurisdiction to re

quire his personal representative to appear and

account for moneys of the ward received by him

—In re McCarthy's Estate, (Minn.) 38 N. W. 205

88 Minn. 451.

V. 111.DIG.—27

Notice of hearing.

16. Under Gen. St. Minn 1866,'c. 59, S 18, and

c. 54, § 14. which provides that, before a guard

ian's account is allowed, notice must be given

to all persons interested of the time and place

fixed for examining and allowing tho same, such

notice, unless waived, is a jurisdictional nro-

requisite to the examination and settlement of a

guardian's accounts, and without such notice the

settlement is void.—Jacobs v. Fouse, 23 Minn.

51.

17. Upon a guardian filing his account, it is to

be presumed that tho hearing thereon is appoint

ed on his procurement, and it is for him to take

notice thereof, without service of the order fix

ing the time and place therefor; or service upon

him of such order by publication, under Gen. St.

Minn. 1878, c. 59, § 47, is sufficient.—Brown v.

Huntsman, 21 N. W. 555, 32 Miuu. 466; In re

Huntsman, Id.

Who may contest account.

18. A creditor of a spendthrift may contest

:hc account of the guardian of such spendthrift,

and may appeal from tho allowance of tho guard

ian's account, even without any previous al

lowance of his own claim by the probate court

ar by commissioners.— Hause v. Wood, 19 N. W.

973, 32 Minn. 155.

Charges and credits.

19. An allowance may bo made out, of the es

tate of an infant, for necessary expenses for tho

support and maintenance of tho infant, by a

guardian( although no previous order was made

therefor by the court. And such an allowance

may be made to a parent, or to another person

not bound for the support of such infant, for such

expenditures previous to the appointment of a

guardian.—In re Besondy, 20 N. W. 306, 32 Minn.

20. Plaintiff continued to live with her guardian

after she came of age, and was supplied by him

with board and clothing; she rendered services in

the family, and supposed that she was treated as

one of the family. The guardian on settling his

accounts charged her with tho board and clothing

furnished after she came of age. Held, that she

was entitled to a credit for what her services were

worth.—Boardman v. Ward, (Minn.) 42 N. VV. 202.

40 Minn. 399.

Interest.

21. A guardian neglected to invest money of

his ward, which remained in his hands unpro

ductive for many years, the ward having disap

peared before the appointment of tho guardian,

and not having been heard of. Held, that the

guardian should nevertheless bo charged with

interest on the money after six months from its

receipt, that being deemed a reasonable time for

making investments.—Crosby v. Merriam, 17 N.

W. 950, 31 Minn. 343.

Jurisdiction to set aside.

22. The district court has no Jurisdiction to

declare void the settlement of a guardian for

fraud and want of notice, and to compel a further

accounting by the guardian ; the proper resort
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of the ward being to the probate court having

already jurisdiction of the account, for a further

accounting.—Jacobs v. Fouse, 23 Minn. 51*

IV. Sale op Ward's Property.

Powers of guardian — Necessity of

license.
23. A guardian may dispose of the personal

estate of his ward, and convey a valid title to

bona fide purchasers, without having a license

therofor from a probate court.- -Humphrey v.

Buisson, 19 Minn. 221, (Gil. 183.)

Powers of foreign guardian.

24. In Minnesota, the probate court of a county

in which real estato of a ward residing out of the

state, under guardianship by virtue of an appoint

ment of a guardian in another state, is the " pro

bate court having jurisdiction, " on an application

by the guardian for liconse to sell real estate of

the ward.—Menage v. Jones, (Minn.) 41 N. W. 972.

41) Minn. 254.

25. Where there is real estate of the ward in

the county, and the record of the probate court

shows a petition by the guardian from another

state asking for license to sell the real estate, and

notice and opportunity to be heard, the jurisdic

tion of the court is complete.—Menage v. Jones,

(Minn.) 41 N. W. 972.
40 Minn. 254.

26. On such hearing it is for the probate court

to determine whether the guardian was duly ap

pointed in such other state, and whether ho has

complied with the law by filing an authenticated

copy of his appointment, as required by Gen. St.

Minn. 187S, e. 57, § 32, and its decision, except on

appeal, is final.—Menage v. Jones. (Minn.) 41 N.

W. 972.
40 Minn. 254.

DiotlniCTiMied In Bnrrell v. Chicago. M.A St. P.By.Co..
4R N. W. 850. « Minn. 8(15.

Oath by guardian.

27. An allegation that prior to the sale of his

ward's lands the guardian made oath "in con

ducting tho sale of the real estate of said mi

nors, under the order of the probate court, that

I will, in all respects, conduct the same accord

ing to law. and for the benefit and best inter

ests of the wards, " shows a sufficient compliance

with Comp. St. Minn. v. 38, which requires the

guardian, hoforeflxing thetimeand placeof salo,

"to take and subscribe an oath, in substance, that,

in disposing of the real estate, he will exert his

best endeavors to dispose of the same in such

manner as will be most for the advantage of all

persons interested."—Montour v. Purdy, 11 Minn.

364, (Oil, 278.)

23. The fact that a guardian, licensed to sell

real estate, filed tho oath required by statute,

is sufficiently proved by such un oath, dated be

fore the sale, found among the regular files of the

probate court, although the fact or date of filing

was not indorsed upon it by the probate judge.—

West Duluth Land Co. v. Kurtz, (Minn.) 47 N.

W. 1134.

45 Minn. 3S0.

29. Under Gen. St. Minn. 18f>«, o. 57, J 29, aa

amended by Laws 1870, c. 63, (Gen. St. 1878, c.

57, § 32, ) authorizing a sale of land by a non

resident guardian to be made through an attor

ney in fact, the oath required to be taken before

fixing the time and place of sale may be taken

by such attorney, that being included "in the stat
utory authority vo act for the foreign guardiun. —

Jordan v. Secombe, 22 N W. 383, 33 Minn. 220.

Notice of sale.

80. An allegation that notice of a guardian's

sale was published for "three successive weeks

previous" to the sale does not show a sufficient

compliance with Uomp. St. Minn. c. 89, <! 16, pro

viding that such notice shall be published "for

three weeks successively next before such sale. "

—Montour v. Purdy, 11 Minn. 3S4, (Gil. 278.)

81. The fact that the notice of a guardian's sale

of land under an order of the probate court recites

that the sale will be made "in pursuance of an or

der of license made on December 4, 1872, by tho

probate judge, " whereas the order had been made

before that date, and the order of that date was

an order extending the time for the sale for which

the license had already been given, is immaterial,

and does not affect the validity of the sale, since a

reference to the order recited would have led to

the previous order.—Richardson v. Farwell

(Minn.) 51 N. W. 915.

32. A notieo of a guardian's sale, under order of

the probate court, which correctly describes by

government subdivisions land belonging to tho

ward, and is published in the county where the

land so described is situated, is not void for uncer

tainty because the description fails to name the

oountv and state.—Richardson v. Farwell, (Minn.)

51 N. W. 915.

33. The fact that the notice of a guardian's sale
of land under an order of the probate court, which

is otherwise regular, states that the terms of sale

will be made known at the time and place of sale,

does not make the notice irregular or invalid, or

make the sale void after Ub confirmation by the

court.—Richardson v. Farwell, (Minn.) 51 N. W.

915.

34. Where a salo by a non-resident guardian of

his ward's land in this state was duly licensed and

ordered by the probate court, and his name was

authoritatively and correctly attached to the notice

of sale, an error in the published signature of bis

attorney in fact, also attached thereto, is an in

formality merely, and not sufficient to make the

sale void.—Richardson v. Farwell, (Minn.) 51 N.

W. 915.

Validity of sale—Rights of purchaser.

85. Comp. St. Minn. c. 38, $ 23, provides that

a guardian's sale of real estate shall not be held

void for Irregularities in the proceedings, pro

vided it appear, among other things, that the

guardian was licensed to make the sale by a "pro

bate court of competent, jurisdiction." Held,

that the court of competent jurisdiction referred

to is tho court whose jurisdiction it is proper to

invoke iu the particular case, and therefore,

where the license is granted by the court having

authority to appoint, and appointing, the guardian,

as required by such chapter, it is immaterial
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whether the steps preliminary to the granting of

such license are taken.—Montour v. Purdy, 11

Minn. 364, (Gil. 278.)

36. Land was bid in by one H. at a guardian's

sale thereof, and after confirmation of the sale

the guardian conveyed the land to H. About six

months later II. conveyed tlie land to the guard

ian, and both deeds were recorded on the same

day. Held, that this was not sufficient to charge

a purchaser from the guardian with notice that

H. purchased for the guardian, so as to avoid the

sale under Gen. St. Minn. 1878, c. 07, $ 41, for

bidding a guardian making a sale to purchase

either directly or indirectly.—White v. Iselin, 5

N. W. 359, 26 Minn. 487.

37. Gen. St. Minn. 1S7S, c. 57, $ 41. provides

that no guardian making a sale of his ward's

realty "shall, directly or indirectly, purchase,

or bo interested in the purchase of, any part of

the real estate so sold; and all sales made con

trary to the provisions of this section shall bo

void. " Section 50 limits the time within which

a person claiming lands so sold by a guardian

may bring an action for its recovery. Section 51

provides that, in an action to recover land so sold,

the sale shall not be avoided for any irregularity

in the proceedings, if certain things appear, and

the premises are held by one who purchased them

ingood faith.. Held, thatwhereaguurdiuu, at his

own sale, purchases the laud sold through anoth

er, tho sale is only voidable, and will not be set

aside when the property has passed to a bona

tide purchaser without notice of such fact.—

White v. Iselin, 5 N. W. 359, 26 Minn. 487.

88. The guardian of a minor owning two tracts

of land obtained a license to sell one of the tracts

and anothor tract in tho same section which did

not belong to tho minor, and gave a sale-bond

conditioned to secure the proceeds of a sale of

the two tracts mentioned in the license. He then

proceeded to sell, as guardian, the two tracts

actually owned by the minor, as an entirety, for

a gross sum, and mingled the money with his

own funds. He subsequently paid various sums

of money for the ward, but failed to account for

the proceeds of the sale. Held, that the ward

might elect to allow the void salo of the tract

for the sale of which no license was obtained to

stand, and claim tho purchase money in the

hands of the guardian; that the surety in the

sale-bond was not liable for the proceeds of that

tract; it was liable for the proceeds of the tract

owned by the ward and included in the license;

that, to ascertuin the amount for which the sure

ty was liable, the amount due the ward must be

apportioned between the two tracts sold ; that,

as to the guardian, the credits must be applied

in reduction of the entire claim, and the balance

apportioned between tho two tracts sold; and

that the surety had no right to have tho credits

exclusively applied to extinguish tho part for

which ho was liable, and the ward had no equity

entitling him to have them first applied to ex

tinguish tho part for which the surety was not

liable.—Tomlinson v. Simpson, 23 N. W. 864, 33

Minn. 443; Same v. Willson, Id.

89. A finding by the court that a guardian of

certain minors, having been licensed to sell cer

tain land by a probate court, "did sell to the

plaintiff" such land, is not a finding of title in

plaintiff. -Myrick v. Comsalle, 19 N. "W. 730, 83

Minn. 153.

Confirmation of sale.

40. The fact that the confirmation of a guard

ian's sale follows, instead of precedes, the execu

tion of the guardian's deed, does not render it

ineffectual. The confirmation relates to the exe

cution of the deed, and sanctions it.—Dawson v.

Helmes, 14 N. W. 462, 30 Minn. 107.

41. Previous to Laws Minn. 1873, o. 67, pro

viding for the recording of a certified copy of an

order of a probate Judge confirming a guardian's

sale of real estate, there was no statute authoriz

ing or validating such a record.—Dawsou v.

Helmes, 14 N. W. 462, 30 Minn. 107.

48. Under Gen. St. Minn. 1S78, c. 57, % 44, pro

viding for the confirmation of a guardian's sale

of real estate by tho Judgeof probate if itappears

to him that the sale was legally made aud fairly

conducted, and that the sum bid was not dispro

portionate to the valuo of the property sold, or,

if disproportionate, that a greater sum cannot be

obtained, tho order of confirmation is an adjudi

cation on those facts only, and is not proof of any

prior proceeding, such as the license to sell.—

Dawson v. Helmes, 14 N. W. 462, 80 Minn. 107.

43. The approval and confirmation of the pro

bate court indorsed upon or annexed to a convey

ance by a purported guardian to a railway compa

ny, pursuant to Gen. St. 1878, c. 57, § 36, is no

proof that the person who executed the convey

ance was such guardian, as it is merely an adjudi

cation that the sale was one proper to be made, and

that the consideration was adequate. Following

Dawson v. Helmes, 30 Minn. 107, 14 N. W. 462.—

Burrell v. Chicago, M. & St. P. Ry. Co., (Minn.) 45

N. W. 849.

48 Minn. 863.

DlatlnftnlshlDK Menage t. Jones, 41 N. W. 972. 40 Minn.

2M.

Guardian's deeds.

44. Though a guardian's deed do not refer to the

proceedings in the probate court, if it appear by

the record of that court an.d the deed that the sale

and deed were made pursuant to the license, it is

sufficient. Such a deed in the name of the guard

ian, in his official capacity, as grantor, is good.—

Menage v. Jones, (Minn.) 41 N. W. 972.

40 Minn. 254.

Action by heirs to recover land sold—

Estoppel.

45. The fact that an alleged guardian applied

the proceeds of the sale of his intestate's laud to a

railroad company, uuder Gen. St. Minn. 1878, c. 57,

§ 36, to the payment of debts of the estate, of which

he was administrator, will not estop the heirs to

claim the land on tho ground that such guardian

had no authority.—Burrell v. Chicago, M. & St. P.

Ry. Co., (Minn.) 45 N. W. 849.
43 Minn. 363.

Limitation.

46. Laws Minn. 1864, c. 45, § 2, providing that,

where an order of confirmation of a guardian's
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■ale had been made prior to the act, no proceed

ing shall be had to set aside the sale after the

expiration of two years from the passage of the

act, etc., does not apply to a sale made by a

guardian without any license to sell, or by one

not a guardian. Such is the case, also, as to the

provisions of Rev. St. Minn. 1851, c. 51, § 22, and

chapter 52, % 50.—Dawson v. Helrnes, 14 N. W.

402, SO Minn. 107.

47. Under Gen. St Minn. 1878, c. 57, % 50, pro

viding that "persons out of toe state, " entitled

to bring an action for the recovery of rea' estate

sold by a guardian, may bring such action vith-

in five years after "their return to the state, "

persons who have always resided outof the state

are included, as Well as residents of the state
who have returned after absence therefrom; but

the grantee or heir of a ward is not included in

such exception lrom the general limitation of five

years next after the termination of the guardian

ship. The time limited commences to run, as to

him, immediately on the transfer of the estate.

If the ward continues to be entitled thereto,

such grantee or heir succeeds to his right, un

affected by previous lapse of time.—Jordan v.

Secombe, 22 N. W. 883, 83 Minn. 220.

48. Where there was a sale of real estate in fact

by a guardian under license from the proper pro

bate court, however irregular or erroneous the sale

proceedings may be, the limitation upon an action

to recover property sold by a guardian, prescribed

in section 22, c 38, Comp. St. Minn. 1858, (section

50, o. 57, Gen. St. 1878,) applies.—Smith v. Swenson,

(Minn.) 32 N. W. 784.

87 Minn. 1.

Action by heirs to recover land sold—

Validity of appointment of guardian.

49. Dnder Gen. St. Minn. 1878, o. 57, $ 51, en

acting that "in case of an action relating to any
real estate sold by a * • * guardian, » • *

in which the ward * * * shall contest the

validity of the sale, it shall not be avoided on

account of any irregularity in the proceedings,

provided it appears * * * that the * * *

guardian was licensed to make the sale by the

probate court having Jurisdiction, " etc., the va

lidity of the appointment of the guardian by whom

the sale was made is not collaterally assailable

in such an action, as his appointment is no part

of the proceedings in reference to the sale.—

Davis v. Hudson, 11 N. W. 130, 29 Minn. 27.

Guardian's Sale.

See Guardian and Ward, 23-49.
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H.

HABEAS CORPUS.

Review by certiorari, see Certiorari, 17, 18.on appeal, see Appeal and Error, 108.

Jurisdiction.

1. A judcfe of probate has no power to Issue

writs of Imbctis corpus where such power is not

Riven in the act creating the court.—Ex parte

Lee, 1 Minn. 60, (Gil. 44.)

2. At common law a Judge in vacation had

power to grant a writ of habeas corpus, returna

ble before himself at chambers, and this power is

conferred upon district judges bv Pub. St. Minn.

C. 73.—State v. Hill, 10 Minn." 63, (Gil. 45.)

8. Under Comp. St. Minn. c. 73, 8 26, a court

commissioner may allow a writ of habeas corpus,

returnable before himself, to issue to an adjoining

county, where there is, in such adjoining county,

no officer authorized to grant such writ.—State v.

Hill, 10 MiDn. 63, (Gil. 45.)

Distinguished In State v. Barnes.U Minn. 311, (Gil. 319.)

4. Gen. St. 1878, c. 80, $ 23, prescribes that

application shall be made "to the supreme or

district court, or to any judge thereof, being

within the county where the prisoner is de

tained, or, if thei-o be no such officer within

such county, or if he is absent, or from any cause

is incapable of acting, or has refused to grant

such writ, then to somo officer having such au

thority residing in any adjoining county;" and

section 24 provides that, where the application is

made to any "officer" not residing in the county

where the prisoner is detained, the writ shall be

denied, unless there is proof that there is no

officer in such county authorized to grant the

writ, or, if there is one, that ho is absent or has

refused to grant the writ, or is incapable of act

ing. Held, that the supreme court cannot grant

a writ, in the absence of the proof required by

section 24.—In re Doll, (Minn.) 50 N. W. 607.

47 Minn. 518.

When issued—Previous decision.

5. The decision upon habeas corpus of one

court or officer refusing to discharge a petitioner

is not a bar to the issue of another writ, upon

such petitioner's application, upon the same state

of facts, to another court or officer, or to a hear

ing and discharge thereupon.—In re Snell, 16 N.

W. 692, 31 Minn. 110.

Seal.

6. Under Gen. St. Minn. 1866, c. 81, $ 43, re

quiring every writ of habeas corpus to be under

the seal of the court, a writ issued by a court

commissioner under his own seal alone is void.

State v. Hill, 10 Minn. 63, (Gil. 45,) distin

guished.— State v. Uarnes, 17 Minn. 840, (Gil.

315.)

Recognizance.

7. A judge of the supreme court has jurisdic

tion to take recognizances in the course of pro

ceedings on habeas corpus.—State v. Grant, 10

Minn. 89, (Gil. 22.)

8. A prisoner charged with crime may, upon

being brought up on habeas cor/ius, waive all ob

jection to his capture and detention, and be admit

ted to bail without an examination, and a recogni

zance taken under these circumstances is valid.—

State v. Grant, 10 Minn. 89, (Gil. 22.)

Hearing and determination.

9. On habeas corpus only such radical defects

of a jurisdictional character as render the pro

ceedings under which a party is held absolutely

void, and not merely voidable, can be considered.

—State v. Sheriff of Hennepin County, 24 Minn.

10. Where, upon the trial of an indictment,

the district court had jurisdiction of tho parson

of the defendant, its ruling in discharging a jury,

on failure to agree, cannot be reviewed onhaheae

corpus; nor can the question whether the de

fendant was present or absent at the time of such

discharge be inquired into. —State v. Sheriff of

Hennepin County, 24 Minn. 87.

11. Under Gen. St. Minn. 1878, o. 80, %% 22, 25,

86-89, 46, which do not forbid an inquiry into the

grounds of a commitment upon an. examination,

but expressly recognize the right of discharge

upon Imbeas corpus from such commitment for

defect of proof, the evidence on which a prisoner

is bound over and committed by a justice ot the

peace for want of bail for his appearance at the

district court may be examined on habeas corpus

for the purpose of determining whether it fairly

and reasonably tends to show the commission of

the offense charged, and to make out probable

cause for charging the prisoner therewith. But

the judgment of the committing magistrate

should not be rojudged by an inquiry into the

weight of the evidence further than is necessary

for this purpose.—In ro Snell, 16 N. W. 692, 31

Minn. 110.

12. A party charged with a criminal offense,

and held to bail after examination by a magis

trate, ought not to be discharged upon habeas

corpus if the magistrate had jurisdiction, and

there is evidence reasonably tending to support

his determination.—State v. Haydon, 28 N. W.

659, 35 Minn. 283.

13. A judgment convicting defendant of viola

tion of an ordinauce which is void is not a "final

judgment * * * of a competent tribunal, " with

in the meaning of Gen. St. Minn. c. 80, § 22, and,

where he is imprisoned under it, he may be dis

charged upon habeas corpus.—State v. Kedmon,

(In re White,) 45 N. W. 2«j, 43 Minn. 250.



843 844HABEAS CORPUS—HIGHWAYS.

Review by court of decision of com

missioner.

14. A court commissioner having, on habeas cor

pus, heard and determined a contest for the cus

tody of an infant, the district judge has no author

ity, on reviewing a certified statement of the tes

timony, to reverse that decision, the same being

reasonably justified by the case, and there being

no assignable error, and consent would not confer

the necessary jurisdiction, under Gen. St. Minn.

1878, c. 66, § 125. providing that the court cannot

set aside the determination except "upon good

cause shown. "—State v. Bechdel, (Minn.) 87 N.

W.338.
38 Minn. 278.

15. A court commissioner, on habeas corpus for

the custody of an infant, determined in favor of

relator, and the district judge, on motion for an

order vacating the order of the commissioner and

remanding the custody of the child, reviewed the

certified statement of" the testimony in the case

and reversed the decision. Held, that the dis

charge of a subsequent writ issued out of the su

preme court for the same cause (discharged be

cause the question had been before adjudicated)

did not determine which of the former adjudica

tions should prevail.—State v. Bechdel, 37 N. \V.

338, 38 Minn. 278.

Effect of determination.

16. A discharge upon luU>eas corpus for defect

of proof, as provided in Gen. St. Minn. 1878, c. 80,

$ 46, merely terminates the proceeding under which

the party was held, so that he cannot be further

prosecuted, except by a new proceeding instituted

on sufficient evidence given in that proceeding.—

State v. Holm, (Minn.) 34 N. W. 748.

37 Minn. 405.

17. A complaint and warrant for his rearrest

need not be any different from what they would be

if there hnd baen no prior arrest and discharge.—

State v. Holm, 34 N. W. 748, 37 Jliuu. 4O0.

18. An adjudication on the question of the right

to the custody of an infant child, brought upon a

writ of luiheus corpus, may be pleaded as "res nd-

judlcata,"atid is conclusive upon the same parties

in all future controversies relating to the same

matter, and upon the same state of facts.—State v.

Bechdel, (Minn.) 34 N. W. 334.

87 Minn. 360.

Habitual Drunkard.

Sale of liquors to, see Intoxicating Liquors, 46, 47.

Half-Breed Scrip.

See Public Lands, 99-108.

Handwriting.

Proof, see Evidence, 254, 255.

Harmless Error.

See Appeal and Error; Criminal Law, 179-189;

Homicide, 104, 105.

HAWKERS AND PEDDLERS.

Licenses, see Municipal Corporations, 52.

Licenses.

1. Defendants were butchers, who delivered

meat to their customers, from a wagon, to fill

orders previously given ; but they also sold meat

from said wagon to persons who had not thereto

fore ordered It, and the driver was in the habit

of going to houses and soliciting the inmates to

buy when they did not see the wagon and come

out on the street. Held, that defendants were

peddlers within the meaning of a city ordinance

imposing a license, though they only sold meat

to regular customers.—City of Duluth v. Krupp,

(Minn. ) 49 N. W. 235.

46 Minn. 435.

2. Where an occupation, like hawking or

peddling, is liable to become a public nuisance if

not restrained, it is a legitimate exercise of the

police power to impose a license fee large enough

to act as a restraint upon the number of persons

who might otherwiso engage in it, even although

the sum exacted is greater than the expense of is

suing the license, and of police supervision of the

business. Dickinson, J., dissenting.—City of Uu

luth v. Krupp, (Minn.) 49 N. W. 23i.

46 Minn. 435.

8. A license fee of three dollars a day for hawk

ers and peddlers, established by a village ordinance,
is not excessive.—State v. Redmon, (In re White.)

45 N. W. 232, 43 Minn. 250.

Health.

Expenses of town board, see Counties, 72.

Hearsay Evidence.

See Evidence, 60-63; Homicide, 75, 76.

Heirs.

See Descent and Distribution.

Consent to sale of decedent's real estate, s<

utors and Administrators, 96.

Disinheriting, see Wills, 43, 44.

Recovery of decedent's land sold by guardian.

Guardian and Ward, 45-49.

Rights under homestead entry by ancestor.

Public Lands, 8, 9.

HIGHWAYS

I. Dedication and Prescription, 1-11.

IL Establishment by Statutory Proceedings.

12-52.

in. Alteration and Vacation, 63-57.

IV. Repairs, 58, 59.

V. Taxes, 60.

VI. Obstruction, 61-76.

VIL Title to the Fee, 77-80.

See, also, Bridijes.

Dedication of lands for, see Constitutional Law.

108; Dedication.
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Liability of town for failure to repair, see Towns,

10.
Negligence of travelers, see Negligence, 64, 65.
Railroad crossings, see Railroad Companies, 82-

40.
Runaway teams, see Negligence, 15, 16.
Taking highway for use of railroad, see Eminent

Domain, 29-33.

L Dedication and Prescription.

Dedication.

1. The requisites of a dedication of land for

a highway are, on tho part of the owner, an in

tention that there should be a public highway at

the place in question, and acts or conduct on his

part in pursuance of such intention. What par

ticular conduct on his part will constitute a ded

ication is a conclusion of fact from all tho cir

cumstances.—Morse v. Zeize, 24 N. W. 2S7, 34

Minn. 35.

2. The evidence showed that from the time de

fendant's railroad was built there had been a pub

lic highway running at right angles to defendant's

tracks ; that, soon after the road was built, the pu b-

lic put some plank at the crossing, so as to enable

t ravel to pass ; that defendant took this up and pu t

down new plank crossings, which it thereafter

maintained at its own expense; that these cross

ings were on a line with each other, and together

with the highway on each side made one continu

ous line for travel; that tho road (including these

crossings) was extensively traveled by the public

without objection from defendant; and that this

was the only crossing in the neighborhood. Held,

that the question of dedication by defendant com

pany of a highway across its tracks was one of

fact for the jury.—Skjeggerud v. Minneapolis &

St. L. Ry. Co., (Minn.) 35 N. W. 5?2.
38 Minn. 56.

8. An instruction that the Jury were at liber

ty, in determining the extent and limits of the

laud dedicated to public use for a highway, to con

sider all the circumstances of tho case disclosed by

tho evidence, including the usual width of high

ways in tho vicinity, the natural boundaries and

reasonable requirements for public use, is not er

roneous.—Ellsworth v. Lord, (Minn.) 42 N. W.389.

40 Minn. 337.

4. Where the common-law dedication of a

atrip of land over which a continuous highway

passes 5s in dispute, evidence of acts and direc

tions of tho owuer of tho foe, as a road officer of

tho town, in repairing and improving such high

way on either side of the strip in question, is

proper on the question of intent to dedicate.—

Kennedy v. Le Van, 23 Minn. H8.

5. On the question as to whether land has been

dedicated for a public highway, evidence is admis

sible to show that it was for the iuterest of the

owner to have a highway at tho JocitJi in quo, and

that he had petitioned for it, and had signed a re

monstrance against a change in its location.—Ells

worth v. Lord, (Minn.) 42 N. W. 369.

40 Minn. 337.

6. A railway company laid its track over a

street used as a highway, but not legally laid out,

and the public thereafter used the crossing for

years, without objection by the company, which,

on the contrary, kept it in repair, and planked it

and built cattle-guards. Held, sufficient evidence

of a dedication. —St. Paul, M. & M. Ry. Co. v. City

of Minneapolis, (Minn.) 46 N. W. 324.

44 Minn. 149.

Acceptance.

7. An acceptance of a highway may be in

ferred from a long continuous use thereof by the

public—Kennedy v. Le Van, 23 Minn. 513.

8. On a question of the dedication by the

owner of land and acceptance by the public of an

intermediate portion of a continuous highway,

evidence of the making of improvements or re

pairs under proper public authority, on either

side of such disputed portion, is competent evi

rtence of an acceptance by tne public of such

dedication.—Kennedy v. Le Van. 23 Minn. 513;

State v. Eisele, 33 N. W. 785, 37 Minn. 256.

Prescription.

9. Gen. St. Minn. 1878, c. 13, ? 47. which pro

vides thaf'when anyroad or portion thereof shall

have been used and kept in repair and worked for

six years continuously as a public highway, the

same shall be deemed as having been dedicated

to the public, and be and remain, until lawfully

vacated, a public highway, whether the same has

ever been laid out as a public highway or not, " is

entirely prospective, and no acts done or time

elapsed before the passage of the statute can bo

considered.—State v. Waholz.9 N. W. 578, 28 Minn.

114.

10. Gen. St. 1878, c. 13, $ 47, declaring: "All

public roads to bo laid out by the supervisors or

county commissioners shall not be less than four

rods wide, and may be six rods in width, when

all residents of lands adjoining said road shall

petition for the same: and that when any road,

or portion thereof, shall have been used, and

kept in repair, and worked, for six years us a

public highway, thesame shall be deemed as hav

ing been dedicated to the public, and be and re

main, until lawfully vacated, a public highway,

whether the same has ever been laid out as a

public highway or not, "—does not limit the width

of roads acquired by adverse user for six vears,

but only limits the width of roads laid out by the

county authorities.—Marchand v. Town of Maple

Grove, (Minn.) 51 N. W. 006.

11. Tho width of a highway acquired by ad

verse user for the statutory period is not neces

sarily conflDod to the track made by passing ve

hicles, but may include such adjacent land as may

be needed for ordinary repairs and improvements.

—Marchand v. Town of Maple Grove, (Minn.) 51

N. W. 606.

II. Establishment bt Statutory Proceedings.

State roads—Jurisdiction of court in

vacation.
12. Gen. St. Minn. 1878, 0. 13, 5 76, provides

that " whenever a petition praying that a road be

laid out through two or more counties in any Ju

dicial district in this state, signed by 20 legal

voters, resident in said counties, shall be pre

sented to the Judge of the district court in said

district the said judge is herebv authorized to
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appoint three commissioners, " who shall lay out

the road as directed by the Judge in accoraance

with tha prayer of the petition. Section 78 pro

vides that the apportionment of the expenses and

damages incurred shall be made by the court, and

shall be entirely in its discretion. Section t>0

provides that the commissioners shall report their

proceedings to the district court, at the term

"next alter the completion of their duties, and

any person feeling aggrieved may appear and be

heard theroat. The confirmation of the report of

the commissioners by the judge of the district

court shall in all cases be final. " Section 82 pro

vides for the trial of a question of damages to a

land owner by Jury. Held, that such proceed

ing is a special Judicial proceeding, to be con

ducted under the control and jurisdiction of the

district court, which may be exercised in vaca

tion. —State v. District Court of Eighth Jud.

Dist.. 4 N. W. 1107. 20 Minn. 445.

State roads—Disqualification of judge.

13. Gen. St. Minn. 1S78, c. 13, § 76, authorizes

the judge of any district court, on a petition pre

sented to him for tnat purpose, to appoint com

missioners to lay out a road through two or more

counties in such district; and section 78 provides

that the expanses, etc., shall bo apportioned

among the several counties by the judge. Held,

that the judge is not disqualified from acting ou

such |)etition by reason of being a tax-payer in

one of the counties.—State v. District Court of

Eighth Jud. Dist., 4 N. W. 1107, 26 Minn. 445.

Petition.

14. Gen. St. Minn. 1878, c. 13, S 76, provides

that "whenever a petition praying that a road be

laid out through two or more counties in any ju

dicial district in this state, signed by 20 legal

voters resident in said counties, shall be present

ed to the judge of tho district court in said dis

trict, the said judge is hereby authorized to ap

point three commissioners, " who shall layout such

road. Held, that the petition is sufficient, though

all the 20 signers reside in one of the counties of

such district.—State v. District Court of Eighth

Jud. Dist., 4 N. W. 1107, 26 Minn. 445.

15. A petition praying that a road be laid out

through certain counties described the proposed

road as extending "into tho town of E., in H.

county, to connect with and ending on the road

leading northerly from the ferry across said

[Minnesota] river, known as ' Baldwin's Ferry,'

at a point on said road 100 feet north of said

river. " Held, that tho petition sufficiently in

dicates the terminus of the proposed road to be

"at a public road." as required by Gen. St. Minn.

187S, c. 13, jj 76.—State v. District Court of Eighth

Jud. Dist.. 4 N. W. 1107, 26 Minn. 445.

Description of road.

16. A description mentioning a known road as

its place of beginning, and a lake as the termina

tion, and readily understood by those familiar with

the neighborhood, is sufficient.— State v. Rapp,

(Minn.) 38 N. W. 926.

39 Minn. 65.

Oath of commissioner.

17. Under Sp. Laws Minn. 1879, o. 248, requir

ing the commissioners appointed thereby *o sur

vey, locate, and establish a state road in certain

counties, to moot and make oath "that they will

faithfully and impartially discharge their duties,

as provided by this act, and fairly and impartial

ly assess the damage, if any, they may find to be

sustained by owners of land through which said

road may run, and then proceed to discharge

their duties, " an oath taken by the commission

ers that "we will faithfully proceed to locate

and establish said state road according to the

provisions of said act, and according to the b.'st

of our abilities, " is not sufficient to make the

acts of the commissioners legal.—State v. Board

ot County Com'rs of McLeod County, 6 M. W. 421,

27 Minn. 90.

Filing plat.

18. Commissioners appointed by Sp. Laws

Minn. 1861, c. 16, to lay out a state road, caused

a plat of the survey of tha road to be made, but

did not file it in tho offices of the clerks of the

towns through which the road was surveyed, as

required by Laws 1860, c. 4, art. 8, jj 4. Held,

that their acta were not effectual to establish a

legal highway.—Prescott v. Beyer, 26 N. W. 732.

34 Minn. 493.

County roads—Hearing on petition.

19. A petition for a county road may be present

ed for hearing at an "adjourned" or "extra" ses

sion of the board of commissioners, provided 30

days' previous notice has been given, in the man

ner provided by Gen. St. Minn. 1878, c. 13, §8 49-53,

of the time when such petition will be hoard.—

Burkelo v. County Com'rs, (Minn.) 38 N. W. 108.

Minn. 441.

Disqualification of commissioner.

20. The fact that land abutting on a proposed

highway, which may enhance the value of such

land, is owned bya member of the board of coun

ty commissioners, does not show such an interest

in the proceeding to establish tho road as will

preclude such member of the board from acting

as such, though the petition for tho road was

signed by him, and presented to the board princi

pally through his efforts.—Webster v. Board of

Couuty Commissioners, 2 N. W. 097, 26 Minn. 220.

Notice of assessment of damages.

21. Under Laws Minn. Ex. Sess. 1837, p. 301,

authorizing the commissioners of Ramsey county

to lay out and establish roads, and requiring that

notice of the assessment of damages should be pu 1 >-

lished for a certain time, such publication is a con

dition precedent to their authority to appropriate

or condemn the land over whieii a road Is laid.

—Goodnow v. Board of Com'rs of Ramsey Couuty,

11 Minn. 81, (Gil. 12.)

Award of damages.

22. An award of couuty commissioners In

laying out a county road specified tho damages

to each of several tracts of laud described, and

then stated: "And in all other cases the bene

fits are equal to the damages." Held, that this

was sufficient as to all tracts not specifically de

scribed; the commissioners having power to off

set benefits to each owner against the damages

to him.—State v. Leslie, 16 K. W. 408, 30 Minn.

533.
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23. Under Act Minn. March 4, 1863, authorizing

the establishment of a certain road, and providing

that on the filing of the plat and field-notes with

the register of deeds the "location shall bo com

plete, " plaintiff's land was condemned and taken,

but the plat and field-notes were never filed as re

quired by the statute. Held, that plaintiff was

never divested of his title, and henco could not re

cover from the county the value of the land so

taken.—Teick v. Board of Com'rsof Carver County,

11 Minn. 292, (Gil. 201.)

Order of commissioners.

24. Laws Minn. I860, c. 4, S 23, did not require

an order of the county commissioner to open a

road, unless the land over which it was laid out

was inclosed, and the owner or occupant neg

lected or refused to remove the fence.—Hunter

v. Jones, 13 Minn. 307, (Gil. 282.)

25. By an error in a county commissioners' order,

the greater part of the road (and that part which

was laid across plaintiff's farm) was described as

on a line about 10 rods northerly of the road as pe

titioned for, examined, surveyed, platted, recom

mended by the committee, and intended by the

commissioners. Held, that there was no highway

on either line.—Halverson y. BelL (Minn.) ay N.

W. 324.

39 Minn. 240.

26. Under the provisions of Gen. St. Minn.

1878, c. 13, for laving out county roads, which

contemplate action by the supervisors of the

town to open the road, under section 58, and

notice to the owner or occupant of inclosed lands

through which the road is laid out to remove his

fences, under section 41, a county road laid out

through inclosed lands does not become a public

highway immediately upon the order of the

county commissioners granting a petition there

for, so as to make the owner of the land through

which it is laid out liable, as for a public offense,

by repairing his fences.—State v. Leslie, 10 N.

W. 408, 30 Minn. 533.

27. Recitals, in the order of supervisors and

county commissioners establishing a highway, of

facta and proceedings giving them jurisdiction,

are, in a collateral proceeding, sufficient prima

facie evidence of the existence of the jurisdic

tional facts recited.—Bruggerman v. True, 25

Minn. 123.

Town roads—Powers and liabilities of

supervisors, generally.

28. An action may be maintained against a

town, as a corporate body, to restrain the at

tempted unlawful opening of a highway by it3

board of supervisors, who, though empowered by

La^s Minn. 1S73, c. 5, § 41. to open highways,

are merely agents of the town for that purpose.

— Woodruff v. Town of Glendale, 23 Minn. 537.

Petition and proceedings thereon.

29. The provisions of Gen. St. Minn. 18C6, c. 18,

authorizing town supervisors to alter, lay out, or

discontinue anyroad, requiring a petition therefor

by not less than six legal voters, who live within

a mile of such road, and that a c opy of such peti

tion be posted in three of the most public places in

the town, at least 20 days before any action is had

in relation thereto, must be strictly observed.—

Cassidy v. Smith, 13 Minn. 129, (Gil. 122.)

80. Under Gen. St. Minn. 1878, c. 13, § 33, which

requires a petition for the opening of a highway to

state the termini and general course of the pro

posed road, but does not require that the exact

route shall be stated, the supervisors may exercise

a reasonable discretion in making such variations

from the general course stated in the petition as

public interests require, and this discretion is not

taken away or limited by the fact that the petition

describes a definite and' particular line.—State v.

Thompson, (Minn.) 48 N. W. 1111.

46 Minn. 802.

Orders of supervisors.

81. The recital, in the order of record of the

town supervisors altering, laying out, or discon

tinuing any road, under the provisions of Gen. St.

Minn. 1806, c. 13, that the proper petition was

made, and that same was duly posted, etc., is suf

ficient prima facie evidence of such fact when

questioned in a collateral proceeding.—Cassidy v.

Smith, 13 Minn. 129, (Gil. 122.)

32. A road actually laid out and established

and its location clearly defined by town super

visors, and thereafter opened for travel through

out, and continuing so, except as to a portion of

its width, inclosed by an abuttiug owuer, and

upon which public work and money haa been ex

pended, as required, from that time is within the

class of roads intended to be legalized by Sp.

Laws Minn. 1879, c. 226, "to legalize certain

roads or highways in the county of Ramsey."—

State v. Bruggerman, 18 N. W. 454, 31 Minn. 493.

Appeal—Jurisdiction.

33. Comp. St. Minn. c. 7, J 17, as amended by

Laws 1862, c. 29, allowing an appeal where a claim

against a county is disallowed by tho county com

missioners, does not authorize an appeal from a

decision of the commissioners locating a highway

and assessing the damages therefor, as such as

sessment does not create a claim against the coun

ty.—Kcenig v. Winona County, 10 Minn. 238, (Gil.

188.)

34. Laws Minn. 1873, c. 5, J 62, which provides

that an appeal may bo taken to the district court

from an order of town supervisors laying out a

highway, where "the amount of damages claimed

exceed $100, " cannot be construed to prevent an

appeal where damages less than $100 are award

ed to appellant.—Gormau v. Supervisors Town

of St. Mary, 20 Minn. 39:.', (Gil. 343. )

35. Section 02 further provides that such ap

peal to the district court shall bring before the

court the propriety of the amount of damages,

"and all other matters referred to in such ap

peal, " and that the application therefor shall

stato, as provided by section 60, in case of appli

cation to a justice for an appeal, whether it is

brought to reverse entirely the decisions of the

supervisors or i-ommissioners or any part thereof,

etc. Held, that the appeal to the district < ourt

is not confined to a mere reassessment of dam

ages. —Gorman v. Supervisors Town of St, Mary,

20 Minn. 392, (Gil. 343.)

86. Gen. St. Minn. 1878, o. 18, providing for ap

peal to a jury, summoned by a justice of the peace.
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from tbe determination of town supervisors laying j

out, or refusing to lay out, a highway, is not in con

flict with Const, art. 6, § 8, providing that justices

shall not have jurisdiction of cause3 where the

amount in controversy exceeds $100, or the title to

real estate is involved.—State v. Rapp, (Minn.) 38

N.W. 926.
89 Minn. 65.

Appeal—Application.

87. .An application for an appeal to a justice

of the peace from an order of the township su

pervisors laying out, altering, or discontinuing

a highway, need not allege that the applicant is

so specially affected 83 to entitle him to an ap

peal, since that is not one of the things required

by Gen. St. Minn. 1878, c. 13, § 60, which enu
merates spscilieally what shall be contained in

such an application.—State v. St. John, 50 N. W.

200, 47 Minn. 315.

Notice.

38. A notice of appeal to the district court

from an order of town supervisors laying out a

road and assessing damages, under Laws Minn.

1873, o. 5, need not state that the appellant has

filed the application and bond required to perfect

the appeal.—Andrews v. Town of Marion, 23

Minn. 373.

89. If notice of appeal from an order of the town

supervisors, laying out a highway, has been actu

ally served upon the chairman of the board, the

mere fact that proof of such service has not been

filed with the clerk of the district court is no

ground for dismissing the appeal, there being noth

fng in the Minnesota "road law" requiring the fil

ing of such proof. And if the notice of appeal

describes the order and the highway so as to

fully identify it and apprise the supervisors be

yond the possibility of mistake what is appealed

from, it is sufficient, although it misstates the ex

act date of the order.—Town of Haven v. Orion,

(Minn.) 35 N. W. 264.

37 Minn. 445.

Bond.

40. Under Gen. St. Minn. 1878, o. 13, § 60, au

thorizing an appeal to a justice of the peace

from the denial by county commissioners of a

petition to lay out a highway, and requiring,

upon filing the application for such appeal, a

bond "with sufficient sureties" to be approved by

the justice, whereupon "such justice shall issue

a summons," etc., a bond having but one surety

is insufficient, and no jurisdiction is acquired by

the justice to proceed in the appeal without the

filing of a sufficient .bond.—Board County Com'rs

of Houston County v. Fitch, (State v. Fitch,)

16 N. W. 411, 30 Minn. 532.

41. Under Gen. St. Minn. 1878, o. 13, § 62, as

amended by Laws 1881, c. 23, § 1, providing that

an appeal from an order laying out a highway

"may be taken within 80 days to the district

court" by filing a bond in the office of the clerk,

and by the service of notice of such appeal upon

the chairman of the board of supervisors or the

county commissioners, the appeal is legally per

fected if the bond is file! aud the notice served

within the time allowod, whichever of these acts

is done first. —Restad v. Board of Suu'rs of the

Town of Scambler, 24 N. W. 197, 33 Minn. 515.

42. Without theflling of a bond with sufficient

sureties on appeal to a justice of the peace from

an order of supervisors in highway proceedings,

as required by Gen. St. Minu. 1878, c. 13, g GO,

the' justice acquires no jurisdiction.—State v.

Haarla, (State v. Austin,) 26 N. W. 9u6, 35

Minn. 51.

43. Under Gen. St. Minn. 1878, c. 13, 5 62, as

amended by Laws 1881, c. 23, <j 1, allowing no

appeal in proceedings to lay out a highway to be

taken within 30 days, by filing a bond, to be ap

proved by a judge or other officers specified, and

by service of a prescribed notice, as the appeal

is purely statutory, the filing of a duly-approved

bond within 30 days is a jurisdictional requisite

of an effectual appeal.—Schwede v. Town of Burns-

town, 29 N. W. 72, 35 Minn. 468.

44. The lack oT such a bond, even if it could

be waived by a general appearance, is not waived

by the appearance of the respondent on a call of

the case, and his giving notice of a motion to dis

miss, on the ground that the bond was not ap

proved in time. It is not necessary to enter a,

special appearance for such purpose. Following'

Klein v. St. Paul, M. & M. Ry. Co., 16 N. W.

265, 30 Minn. 451.—Schwede v. Town of Burns-

town, 29 N. W. 72, 35 Minn. 463.

Costs.

45. Under Gen. St. Minn. 1878, c. 13, | 61, relat

ing to appeals to justices of the peace from the de

cisions ol town supervisors or county commission

ers, in respect to highways and cartways, a justice

is authorized to enter judgment for costs of tbe

appeal in favor of the prevailing party.—State v.

Flaherty, (Minn.) 48 N. W. 688.

46 Minn. 128.

46. On appeal to the district court from an

order of town supervisors or county commission

ers laying out a road, and assessing damages

therefor, the successful party is not entitled to

costs, under Laws Minu. 1873, c. 5, § 62, which

allows the appeal, but makes no provision as to

costs.—Andrews v. Town of Marion, 23 Minn. 372.

Review by certiorari.

47. As an appeal, under Gen. St. Minn. 1878,

c. 13, 8 60, to a justice of the peace from the de

nial by county commissioners of a petition to lay

out a highway, is to be considered as prosecuted

on behalf of the county, the county commission

ers are proper parties to prosecute'a writ of cer

tiorari to quash the proceedings before the jus

tice.—Hoard County Com'rs of Houston Countv

v. Fitch, (State v. Fitch,) 16 N. W. 411, 30 Minn.

532.

County liability for expenses.

48. Under Act Minn. Jan. 20, 1858, entitled "An

act to provide for the construction of the Cannon

Falls & St. Paul road," the commissioners therein

appointed were required to file a written state

ment with the board of commissioners of each

county through which the road passed, of the ex

penses of constructing such road, and the amount

each county was to pay. Held, that the filing of

such statement was a condition precedent to the

power to draw orders for such expenses on the

county treasurers. — Thorne v. Board of County

Com'rs Washington County, 7 Minn. 150, (Gil. 93.)
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49. Act Minn. June 23, 1858, amending Act Jan.

20, 1858, by providing that each county should pay

for the road within its limits, and repealing the

provision authorizing the drawing of orders, en

tirely changed the liability of the respective coun

ties for the construction of such road, even though

the counties had previously collected the tax to

pay the expenses thereof, as provided in the orig

inal act.—Thorne v. Board of County Com'rs Wash

ington County, 7 Minn. 150, (GiL 93.)

50- Bp. Laws Minn. 1858, c. 26, appointing a

commission to open the Cannon Falls & St. Paul

road, provided that tho counties through which

the road passed should pay the expenses of its

construction, and "that a statement of said ex

penses so incurred" should bo made by tho com

missioners, designating "the amount of the same

to bo paid by each of said counties. " Held, that

no such statement was required, and that no

county liability for such expenses could accrue,

until the road was completed.—Thorn v. Com

missioners of Washinglun County, 14 Minn. 233,

(Gil. 171.)

51. In such case, the allegation that "

did and performed work and labor in tho loca

tion, construction, opening out, surveying, and

planning of said road," did not show that the

road was completed so as to admit of travel.—

Thorn v. Commissioners of Washington County,

14 Minn. 233, (Gil. 171.)

52. A commissioner, performing services in

the laying out of a state road, under the provis

ions of Sp. Laws Minn. 1869, c. 110, as amended

by Sp. Laws 1870, c. 142, upon presentation to and

disallowance by the commissioners of the county

in which such service was rendered of his claim

therefor, may maintain an action for such serv

ices at the rate prescribed by such statute, though

no provision is made, by legislation or otherwise,

for the assessmentor payment of damages for the

lands to be taken for such road.—Raymond v.

County Com'rs of Stearns County, 18 Minn. 60,

(Gil. 40. )

III. Alteration and Vacation.

Powers of town supervisors.

53. The town supervisors can vacate a highway

only in tho way prescribed by the statute.—Miller

v. Town of Corinna, (Minn.)"44 N. W. 127.

42 Minn. 891.

54. Under the statute (Gen. St. Minn. 1878, o.

13, § 37) providing for the laying out, altering, or

discontinuing of any highway, a public highway

can be vacated only by an order siijned by the

town supervisors, and until signed such order has

no force or effect as an order.—Keyes v. Minneap

olis & St. L. Ry. Co., (Minn.) 80 N. W. 888.
36 Minn. 290.

Review.

55. A writ of certiorari will not lie to review

the proceedings of county commissioners in alter

ing a highway, on the relation of one not directly

injured thereby.—Conklin v. County Com'rs of

Fillmore County, 18 Minn. 454, (Gil. 423.)

Distinguished In Hodgman T. Chicago 4 St. P. Ry. Co..
20 Minn. S3. (Oil. 40.)

56. A person through whoso land an existing

road is discontinued, so that he will be com

pelled to travel further in order to reach the

nearest market town than before such discontinu

ance, may appeal from tho order, under Gen. St.

Minn. 1878, c. 13, §59, providingthat "any person

who may feel himself aggrieved" by an order dis

continuing a highway may appeal.—Schuster v.

Supervisors of Town of Lemoud, 6 N. W. 8U2, 27

Minn. 253.

57. One who is not specially injured by the va

cation of a highway has no right to appeal from

tho proceedings of the supervisors vacating it.

Following Schuster v. Lemond, 6 N. W. 802, 27

Minn. 253.— State v. Barton, 30 N. W. 454, 30

Minn. 145; State v. Holman, 41 N. W. 1073, 40

Minn. 369.

IV. Repaihs.

Power to make.

58. -The supervisors of a town, in improving a

jighway, are not authorized to collect surface wa

ter in artificial drains or ditches, out of its natural

course, and cause it to flow upon the lands of an

adjacent proprietor, to his damage, or in a greater

volume or quantity than it would naturally other

wise do.—Township of Blakely v. Dcviiib, 29 iS. W.

342, 36 Minn. 53.

59. The acts of town supervisors, within the

general scope of the powers of the town and their

authority, in opening and working highways, are

the acts of the town; and the town is liable if

such acts cause damage to lands adjacent to the

highway, such that a private owner would be li

able if caused by acts done by him on his own

land; as where, in attempting to improve a

highway, the natural flow of water is impeded,

and it is caused to rise and overflow adiacent

land.—Peters v. Town of Fergus Falls, 29 N. W.

580, 35 Minn. 549.

Distinguishing Altnow v. Town of Sibley, 14 N. W. 877,

30 Minn. 188.

V. Taxes.

Liability of village for tax voted before

incorporation.

60. Sp. Laws Minn. 1881, c. 15, incorporating

the village of Fisher in Fisher township, Polk

county, made the village one road district, having

its own overseer and expending the road taxes

assessed therein under direction of its trustees.

The village was reincorporated under Gen. Laws

1885, c. 145, which provides (section 43.) that road

taxes raised within village limits shall be expended

under direction of the council, and that no part of

the highways of any village shall be in a town

district, or under the control of town officers, and

empowers the village to raise taxes for road pur

poses to a certain amount. Held, that the village

was not liable for any part of a road tax voted by

the town a month before it reincorporated.—Brad

ish v. Luekon, (Minn.) 36 N. W. 454.

38 Minn. 186.

VI. Obstruction.

Removal—Notice.

61. Where a person owning land over which a

highway is laid out voluntarily removes his

fence and opens the road, a subsea uent nurchaser.
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who moves the fence back, and obstructs the

road, is not entitled to the benefit of Laws Minn

I860, o. 4, §§ 22, 23, providing that road super

visors shall give land owners 20 days' notice to

remove fences before proceeding to remove them

themselves.—Hunter v. Jones, 13 Minn. 307, (Gil.

282.)

Action—By county.

62. A county may maintain an action to enjoin

a railroad company from laying its railroad, with

out any lawful authority, along and in a county

road in several towns.—County of Stearns v. St.

Cloud, M. & A. R Co., (Minn.) 32 N. W. 91.

36 Minn. 425.

By town.

63. A civil action to abate a public nuisance

constituting an obstruction to a highway, and to

enjoin its maintenance, may be maintained by a

town in its own name.—Township of Hutchinson

V. Filk, (Minn.) 47 N. W. 253.

44 Minn. 536.

64. Under the statutes of Minnesota, the care

and maintenance of highways are vested in the

towns in their corporate capacity, the supervisors

being merely their officers and agents. Following

Woodruff v. Town of Glendale, 23 Minn. 5)7.—

Township of Hutchinson v. Filk, (Minn.) 47 N. W.

255.

44 Minn. 536.

By abutting owner.

65. The owner of lots abutting on a publio

street, whether he owns the soil tothecenter of the

street or not, has such a special interest in the

street as to entitle him to maintain an action for

the special injury to him from an obstruction

t heroin, in front of or near his abutting prop

erty, so as to prevent access to it, notwithstand

ing there is also a remedy in behalf of the pub

lic—Wilder v. De Con. IN. W. 48. 26 Minn. 10;

Brakken v. Minneapolis & St. L. R. Co., 11 N.

W. 124, 29 Minn. 41.

'1 hs case of Wilder v. De Con. 1 N. W. 48. 20 Minn. 10,
dlHtinKUixhei* Dawson v. St. Paul F. & M. Ins. Co., 16
Minn. 136. (Gil. 102.)

By other persons.

60. Where a private person sustains no special

damage from obstructions in a public highway,

be cannot maintain an action in his own name to

remove or prevent such obstructions.—Dawson

v. St. Paul Fire & Marine Ins. Co., 15 Minn. 130,

(Gil. 102.)

Distln^nlHhed In Hodtrman t. Chicago & St. P. Uy. Co..
•it Minn. 03, (Oil. 40;) Wilder v. De Coil. 1 N. W. D5, 20

Minn. 20.

Pleading.

67. A complaint alleged the existence of a

public highway across plaintiff's farm, and a

wrongful obstruction of it by defendant; (hat,

in consequence of the obstruction, plaintiff,

liaving occasiou by reason of his business to

make frequent trips from his premises with teams

to other places, was compelled to go by a long

er and worse road, and by trespassing upon other

people's lands; that tho obstruction caused fre

quent delays and vexation, and continual an

noyance to his enjoyment of his property ; and

that, owing to the obstruction, he could not

take or convey his grain, hay, or cattle to mar

ket. Held, that there was no sufficient aver

ment of special and peculiar damage different

from that suffered by the public generally, for

which plaintiff might recover.—Shero v. Carey,

29 N. W. 5S, 35 Minn. 423.

68. In an action by a private person, because ot

an obstruction to a publio highway claimed to be

injurious to his property, the character of the in

jury must be particularly alleged in the complaint,

so that the court may determine whether it is dif

ferent from that sustained by the publio generally.

—Thelon v. Farmer, (Minn.) 30 N. W. 670*

36 Minn. 225.

Evidence.

69. In determining whether plaintiff exercised
ordinary care in attempting to travel a highway

known to him to be partially obstructed, evidence

that there was no other road by which he could

reach his destination is competent.—Skjeggerud

v. Minneapolis & St. L. Ry. Co., (Minn.) 35 N. W.

672

38 Minn. 56.

Injunction.

70. Notwithstanding the legal remedies for a

public nuisance, such as the obstruction of a high

way, equity will interpose by injunction in a proper

case, especially where the nuisance is of a perma

nent nature.—County of Stearns v. St. Cloud, M.

& A. R. Co., (Minn.) 32 N. W. 91.

86 Minn. 425.

71. While indictment is the common-law reme

dy for the abatement of a public nuisance, a court

of equity will take jurisdiction of a civil action to

abate and enjoin the maintenance of an obstruc

tion to a highway, which is a public nuisiince.—

Township of Hutchinson v. Filk, (Minn.) 47 N. W.

255.
44 Minn. 536.

Measure of damages.

78. The measure of damages to lots abutting

on a public street from an obstruction in tho

street is not the diminution in value of the abut

ting property by reason of such obstruction, the

injury not being permanent in its nature. The

recovery should be limited to the damages occa

sioned to the time of the commencement of the

suit. —Brakken v. Minneapolis & St. L. R. Co.,

11 N. W. 124, 29 Minn. 41.

Indictment—When proper.

73. Indictment for a nuisance in obstructing a
highway is proper, though it be in dispute that the

laud is a highway.—Slate v. Eisele, (Minn.) 33 N.

W.785.

87 Minn. 256.

— Who may prosecute.

74. Gen. St. Minn. 1878, c. 18, S 65, which

makes it the duty of the board of town supervis

ors to make complaint of and prosecute persona

obstructing a highway, is not exclusive, but

complaint may bo made by any person.—State

Galvin, 6 JN. W. 380, 27 Minn. 16.

— Evidence.

75. Upon an indictment for obstructing a high

way, persons owuiug land near or abutting on the
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alleged mghway are not interested in the event,

so as to make them incompetent to testify to ad

missions of the alleged dedicator, he being dead.—

State v. Eisele, (Minn.) 33 N. W. 785.

37 Minn. 256.

76. On Indictment for obstructing a highway,

where witnesses testified to acts and declarations

of the alleged dedicator, the fact that thuy had

sought to Imy the Innd does not tend to impeach

their testimony.—State v. Eisele, 33 N. W. 785,

37 Minn.

VII. Title to the Fee.

Bights of abutters.

77. The presumption of law is that the owner

of the land abutting on a street is the owner of the

fee in the street.—Rich v. City of Minneapolis

(Minn.) 35 N. W. 2.

87 Minn. 423.

78. The dedication of land for a public highway

confers a mere easement for public use as a high

way, and the land-owner retains tho right to use the

land for any lawful purpose compatible with the

full enjoyment of the public easement.—Ellsworth

v. Lord, (Minn.) 42 N. W. 889.

40 Minn. 387.

79. Where a public street is lawfully vacated,

the owner of abutting property holds the fee of the

former street, presumably to the center line, dis

charged from all easements in favor of either the

public or the owners of other property abutting on

the street.—Lamm v. Chicago, St. P., M. & O. Uj.

Co., (Minn.) 47 N. W. 455.

45 Minn. 71.

Bights of the public

80. The public easement in a highway cannot

be affected by a tax judgment against the land. —

Sanborn v. City of Minneapolis, 29 N. W. 120, 35

Minn. 814.

Hiring.

Bee Bailment, 1,2; Muster and Servant.

Historical Society.

Incorporation and powers, see Corporation*, 17,

18, 116-118.

HOLIDAYS.

Trial of indictment.

1. The trial of an indictment, having been

begun before, was proceeded with, and closed, on

February 22d. Held, that the trial was not void

by reason of the provision of Gen. St. Minn.

1878, c. 124, § 1, making that day a holiday, and

forbidding the transaction of public business

thereon "except in case of necessity." The de

cision of the court as to the necessity of trans

acting its business on such dav is tirial.—State

v. Sorcnson, 19 N. W. 738, 82 Minn. 118.

Acknowledgment of deed.

2. In taking an acknowledgment of the execu

tion of a deed, a notary public is engaged in pri

vate business only, and may do so on February 22dt

though Gen. St. Minn. 1878, c 124, $ 1, makes that

day a holiday, and prohibits public business and

the service of process on that day.—Slater v.

Schack, (Minn.) 43 N. W. 7.

41 Minn. 269.

HOMESTEAD.

I. Nature, Extent, and Enforcement of Right,.

l-Al.

II. Rights of Surviving Hdsdand or Wife, 42—

50.

III. Abandonment—Waiver, 51-62.

IV. Conveyance, 63-88.

Effect of fraudulent conveyance, see Fraudulent

Convenances, 68.

Entry of public land, see Public Lands, 5-10, 77-

83, 127-152.

Exemption, see Public Lands, 150-152.

I. Nature, Extent, and Enforcement of Right.

Constitutional provisions for exemp

tion.

1. Const. Minn. art. 1, § 12, providing that "»

reasonable amount of property shall bo exempt

from seizure and sale for the payment of any debt

or liability," includes all debts or liabilities, and is

violated by section 9 of Laws 1858, c. 35, relating to-

homestead exemptions, which provides that the ex

emption therein provided shall not be applicable

where the debt is for watres duo clerks, laborers,

or mechanics.—Tuttle v. Sirout, 7 Minn. 465, (Gil.

374.)

DlHtlnnrnlsberi in Rogers r. Brackett, 25 N. W. 601, 84
Minu. 180.

2. A homestead law which measures the

homestead by area instead of value is not in vio

lation of Const. Minn. art. 1, § 12, which pro

vides that a "reasonable amount of property shall

be exempt from salo or seizure for the payment

of any debt or liability. "—Cogel v. Mickow, 11

Minn. 415, (Gil. 354.)

8. Under Const, art 1, $ 12, which provides-

that "a reasonable amount of property shall be

exempt from seizure or sale for tho payment of

any debt or liability; the amount ot such lia

bility shall be determined by law,"—the legis

lature was authorized to provide for a homestead

limited in area, but not in value. Gen. St. 1866,

c. 68, S 1.—Barton v. Drake, 21 Minn. 299.

4. The provision of Gen. St Minn. 1878, c. 66,

S 311, making property otherwise exempt subject

to execution upon a judgment rendered in an ac

tion for its purchase money, is not unconstitu

tional, either as class legislation, or as legisla

tion discriminating between different kinds of

liabilities as respects exemption of property from

legal process, thereby infringing the constitu

tional provision for exemption.—Rogers v. Brack

ett, 25 N. W. 601, 34 Minn. 279.

Distinguishing Tuttle v. Strout, 7 Minn. 468, (Gil. 374.)

5. The right of a judgment creditor to sell

premises exempt as a homestead in the contingency

of their ceasing to be a homestead is a vested and

valuable right, of which he cannot be divested bv
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act of the legislature, and, so far as Act Minn.

March 10, 1860, assumes to divest such rights, it is

invalid.—Tillotson v. Millard, 7 Minn. 613, (Gil.

419.)

Bights of insolvent debtor.

6. An insolvent debtor, In securing a homestead

for himself and family by moving into and occu

pying as his dwelling a building which he owns,

for the express purpose of holding it as exempt,

takes nothiug from his creditors in which they

have any vested right, and hence commits no legal

fraud.—Jacoby v. Parkland Distilling Co., (Minn.)

43 N. W. 53.

41 Minn. 227.

'i. The fact that in a financial statement, upon

the faith of which he was given credit, a debtor in

cludes property as part of his assets, will not estop

him, as against such creditors, from subsequently

appropriating it as a homestead, and claiming its

exemption. —Jacobv v. Parkland Distilling Co.,

43 N. W. 62, 41 Minn. 227.

Ownership and occupation.

8. Under the homestead law, (Pub. St. Minn,

c. 61, p. 509,) property, to be exempt as a home

stead, must not only be "occupied, " but must also

be "owned," by the claimant. So, where A. pays

the consideration for land, title to which is at his

request taken in B., and the same is occupied by A.

and his family, and not by B., no homestead can

be claimed therein by A., as, under the statute of

uses and trusts, (Comp St. c. 32,) no trust results

in favor of the person paying the consideration for

land, title to which is taken in another.—Sumner

v. Sawtelle, 8 Minn. 809, (GiL 272.)

9. Land was purchased and paid for by the

husband, and title taken in the name of the wife,

and they afterwards resided thereon. Held,

that neither the homestead right of the wife, nor

the fact that the husband might have held it in

his own name as a homestead, would prevent

the enforcement of the resulting trust in favor

of his creditors, existing at the time of the pur

chase. Sumner v. Sawtelle, 8 Minn. 309, (Gil.

272,) followed.—Rogers v. McCauloy, 22 Minn.

384.

10. An equitable owner of land, as the holder

of a purchaser's certificate of school lands, may

properlyhold and claim thesame as a homestead,

under Gen. St c. 06, § 1, which confers the right

of homestead on the "owner" of lands. —Wilder

v. Haughey, 21 Minn. 101; Hartman 7. Munch,
Id. lor.

11. Under Gen. St Minn, c 68, 1 1, which en

acts that a person shall be entitled to a home

stead in "land * * * owned and occupied" by

him, the claimant will be entitled to such home

stead, whether or not he has received a convey

ance of such land.—Smith v. Lackor, 23 Minn.

12. The wife of M., being dangerously ill, con

veyed her property to J. in trust for M. After the

death of his wife M. lived on the premises, and oc

cupied them, and was married to the plaintiff.

Held, that by virtue of his actual ownership and

occupation the land constituted M.'s homestead,

though the legal title was in J., and that it could

not be conveyed by J. without the signature of

plaintiff.—Jelinek v. Stepan, (Minn.) 43 N. W. 90.

41 Minn. 412.

13. To constitute a homestead under Act Minn.

Aug. 12, 1858, (Comp. St c. 61, $ 92,) exempting cer

tain land and the dwelling-house thereon "owned

and occupied by any resident of this state," actual

residence upon the premises is necessary. —Tillot

son v. Millard, 7 Minn. 513, (Gil. 419.)

14. Under Gen. St. Minn. c. 68, S 1, which

entitles the debtor to a homestead in lands "owned

and occupied" by bim, no right of homestead at

taches to land until a party commences to occupy

it as his residence or dwelling-place.—Kelly v.

Dill, 23 Minn. 435.

15. A person who has never perfected his right

to a homesteai in land owned by him by resid

ing at some time on the same, cannot, after ;:n

attachment has become a lien on the land, defeat

the lien by moving on the land and claiming it

as a homestead.—Kelly v. Dill, 23 Minn. 435.

18. Where the owner of a lot or tract of land
within the statutory limits of a homestead occu

pies the same as his residence, no other or differ

ent selection is necessary to constitute the same

his homestead.—Barton v. Drake, 21 Minn. 29<J.

17. The fact that part of a lot, claimed and oc

cupied as a homestead, under Pub. St. Minn. c. »>1.

§§ 92-96, is used for purposes other than that of the

residence of the owner, will not affect his right to

exemption of the whole.—Kelly v. Baker, 10 Minn.

154, (Gil. 124.)

Extent—Lot in incorporated town.

18. Gen. St. Minn. 1878, o. 68, $ I, provides that

the owner of land may select out of it a homestead

not exceeding in amount one lot, if such land lies

within "the laid-out or platted portion of any in

corporated town * * * having over 5,000 in

habitants. " Held, that a tract of land, to be with

in the laid-out or platted portion of such corpora

tion, must itself be laid out or platted, or its owner

must have performed acts with reference to it

which are equivalent to a laving out or platting".—

Mintzer v. St. Paul Trust Co., (Minn.) 47 N. W. 973.

45 Minn. 323.

19. The word "lot," as used in the Minnesota

homestead law, allowing the widow a homo-

stead to the extent of "oiie lot" is not synony

mous with "tract" or "parcel," but means 'a

town lot according to the survey and plat of the

town.—In re Wilson, 8 N. W. 830, 28 Minn. 13.

20. The Minnesota statute, which exempts as a

homestead a quantity of land in a city, not exceeding'

one lot, imposes no restrictions upon the uses of a

homestead, provided only it is the dwelling of the

claimant; nor is there any limit imposed upon the

value of the property held.—Jacoby v. Parkland

Distilling Co., (Minn.) 4J N. W. 52.

41 Minn. 227.

21. A homestead, which has never been platted,

suosequeiitly brought within an incorporated city

by extending tho corporate limits, cannot be re

duced in area by the plaiting of surrounding lands,
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by other persons than the homestead claimant.—

Baldwin v. Robinson, (Minn.) 3J N. W. 321.

39 Minn. 244.

22. Under Wen. St Minn. 1878, o. 68, § 1, ex

empting as a homestead "a quantity of land not

exceeding in amount one lot, if within the laid-
out or platted portion of any incorporated town

* * * having over 5,000 inhabitants," the quan

tity of laud exempt is to be determined by the size

of lots according to the survey and plat upon

which the land claimed is platted, and not by the

plats of other portions of the town.—Lundborg v.

Sharvy, (Minn.) 49 N. W. (SO.

46 Minn. 350.

Separate parcels of land.

23. Two pieces of land, touching at a corner

only, cannot be regarded as constituting one

piece of land; and a person residing on one of

such pieces cannot claim the other, upon which

he has never dwelt, as a portion of his home

stead.—Kresin v. Mau, 15 Minn. 116, (Gil. 87.)

Undivided interest.

24. Gen. St Minn. 1878, c. 68, 8 1, provides

that "a homestead, consisting of any quantity of

land, not exceeding," etc., and "the dwelling-

house thereon and its appurtenances owned and

occupied by any resident of this state, shall not

be subject to attachment, levy, or sale. " Section

8 provides that no judgment or decree shall be a

lien on such homestead for any purpose what

ever. Held, that the ownership ot an undivided

interest in land occupied as a homestead is suffi

cient to sustain a claim of exemption as to such

interest in the land. —Kaser v. Uaas, 7 N. W.

824, 27 Minn. 406.

Dlatinpaishtng Ward y. Hahn. 18 Minn. 19. (Gil. 142.)

25. Under Gen. St. Minn. c. 68, S 1, which

provides that a homestead shall not exceed in

amount a certain quantity of land, nor "one lot,

being within an incorporated town," etc., a

homestead cannut be claimed in an undivided

half of two lots situated in an incorporated town,

city, or village.—Ward v. Huhn, 16 Minn. 15'J,

(Gil. 142.)

Distinguished In Kaser v. Baas. 7 N. W. 82R, 27 Mlun.
40*.

26. One having an undivided interest In a larger

tract than is by statute allowed for a homestead

is not thereby entitled to claim as a homestead any

more of a tract than the amount specified in the

statute. Following Ward v. Huhn. 16 Minn. 159,

(Gil. 142.)—O'Brien v. Kreuz, 30 N. VV 458, 36 Minn.

136.

Exemption—As against prior judgment.

27. On February 19, 1877, a Judgment was re

covered atriiitist plaintiff and duly docketed. On

March 22d, plaintiff bought a parcel of land,

erected a house thereon, and moved into it with

his family and occupied it as a homestead. Held,

that the premises were subject to the judgment

as>ainst plaintiff. Following Kresin v. Man, 15

Minn. 116, (Gil. 87:) Kelly v. Dill, 23 Minn. 435.

—Liebetrau v. Goodseil, 4 N. W. 813, 20 Minn. 417.

28. While one W. had a homestead in an undi

vided three-fourths interest in certain land, a

Judgment war docketed against him. After the

judgment was docketed, the outstanding one-

fourth iuterest in thd land was conveyed to W.

Held, that, such one- fourth interest became part

of the homestead, and was exempt from thejudg

ment against W.—Kaser v. Haas, 7 N. W. 824,

27 J'.nn. 406.

29. One K. purchased land, and, with his fam

ily, went into immediate possession of it. He con

tinued to reside upon the land, claiming it as his

homestead, until a conveyance made by him to

plaintiff. Held, that the lien of a judgment en

tered and docketed against K. prior to his pur

chase and occupancy of the land did not attach to

the land. — Neumaierv. Vincent, (Minn.) 43 N. W.

376.

41 Minn. 481.

Against sale on exeoution.

30. The right of homestead exemption is given

absolutely by the Minnesota statutes, and not

depenaent upon affirmative action of the party

claming the right, towards an officer levying or

about to levy thereon. —Ferguson v. Kumler, 25

Minn. 183.

31. The fact that land occupied and claimed as

a homestead includes more land than the home

stead law allows does not render the entire tract

subject to execution sale.—Ferguson v. Kumler,

1>5 Minn. 183; Id., 6 N. W. (518, 27 Minn. 156;

Kipp v. Bullard, 14 N. W. 304, 30 Minn. 84.

Kipp v. Bnllard, 14 N. W. 3B4. 3D Minn. 84. Dlstln-
irulKhtKl in Huttineau r. .iltna Lifa Ins. Co., IS N. W. 850.

81 Minn. 128.

82. A sale on execution, In one parcel, and for

one gross sum, of lands consisting of two tracts,

one of which is claimed" by the debtor as his

homestead, is void even as to the tract not ex

empt.—Mohan v. Smith, 15 N. W. 118, 30 Minn.

259.

Dlntlng-nlnned in Botllnean v. .Ema Life Ins. Co., 16 N
W. 850, 31 Minn. 128.

33. In a caso involving the right to exemption

as a homestead of a piece of land sold under an

execution it appeared that the land sold was part

of a larger tract occupied as a homestead by the

execution debtor, but that his only claim to an -

other part of such tract was through an invalid

tax-saje; and the finding of the court stated that

this part of the tract lay between the remaining

portions, of which one was the land sold on ex

ecution and the other contained the dwelling-

house of the debtor. Held, that this finding did

not show that such two portions were entirely

separated by the other part, so that the lot sold

could not be part of the homestead.—Secombe v.

Borland, 25 N. W. 452, 34 Minn. 258

Against supplementary proceed

ings.

84. A judgment debtor owned a building, the

second floor of which he occupied as a residence

for himself and his family, while the first and

third floors he leased for business and other pur

poses. Held, under the Minnesota statute ex

empting the dwelling-house of a debtor from

forced sale, that a receiver in supplementary pro

ceedings could not be appointed to receive the

rents to become due on the lease —Winland v.

Holcomb, 3 N. W. 341, 26 Minn. 286.
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Exemption — Against foreclosure of

mortgage.

85. a married man, owning a block of 12 city

lots, in which he had an unselected and unascer

tained homestead, executed a mortgage of the

whole block. Held that, in an action to foreclose

the mortgage, the homestead might be ascer

tained and set off, and the remainder of the

block sold to satisfy the judgment.—Coles v.

Yorks, 17 N. W. 841, 81 Minn. 213.

— Against mechanic's lien.

86. A mechanic's lien will not attach to a

homestead, as it can only be enforced by seizure

and sale of the homestead, from which it is ex

empted by the explicit language of the constitu

tion and the homestead law.—Cogel v. Mickow,

11 Minn. 475, (Gil. 854.)

'"'jitlngaliihed In Tnttle v. Howe.14 Minn. 147. (Gil. 118.)

87. A mechanic's lien will not attach to a

homestead in favor of one furnishing material

or performing work for the erection and rep:iir

if a dwelling thereon, in the absence of a stip-

jlation therefor between the material-man and

ihe owner, under the amendment of Gen. St.

18H6, c. 68, S 2, by Laws lsb9, c. 86, which pro

vides that the homestead exemption "shall not

extend to any contract for a hen * * * for

work done or material furnished" for the erec

tion of a dwelling-house on such land.—Coleman

V. Ballandi, 22 Minn. 144.

83. A statutory mechanic's lien cannot be ac

quired upon property constituting the homestead

of the owner by the furnishing of lumber for the

erection of a dwelling-house thereon. Following

Coleman v. Ballandi, 22 Minn. 144.—Keller v.

Struck, 18 N. W. 280, 31 Minn. 446.

89. Gen. Laws Minn. 1887, c. 170, g 2, making

nomesteads subject to a mechanic's lien, is uncon

stitutional, as a homestead cannot be made subject

to a lien in the absence of an agreement between

the parties creating one.—Meyer v. Berlandi,

(Minn.) 40 N. W. 513.

89 Minn. 438.

40. In an action to enforce a mechanic's lien,

which accrued prior to the amendment of Const.

Minn. J 12, in 1888, which subjects the homestead

to mechanics' liens, defendant must plead the fact

that the premises in question constitute his home

stead in order to entitle himself to the benefit of

the exemption.—Bergsma v. Dewey, (Minn.) 49

N. W. 57.

46 Minn. 857.

41. fn such case the answer of defendants, hus

band and wife, having alleged that the land was

the property of the wife and her homestead, it be

ing in fact the property of the husband, proof

was inadmissible to show that it was his home

stead for want of an allegation to that effect.—

Bergsma v. Dewcv, (Minn.) 49 N. W. 57.

46 Minn. 357.

II. Rights of Surviving: Husband or Wife.

Effect of separation agreement.

42. A widow is not estopped from asserting

her rights to a homestead in premises occupied

as such by her husband and family during his

life-time, by a contract of separation entered

into between her and him, which appears to have

been wholly inadequate and inequitable in its

provisions for her support, and the terms of

which were never performed by him.—Culbert-

son v. Cox, 13 N. W. 177, 29 Minn. 309.

Necessity of selection.

43. In Minnesota, the right to a homestead

vests in the widow by operation of law, and the

selection or assignment of the homestead is mere

ly to define the boundaries thereof, so that the ex

cess thereof may be subject to administration;]

and the failure of tho widow to make such selec-l

tion does oot ran Jor the eulire tract assets for thel

purpose of administration.—In re Wilson, 8 N/

W. 830, 28 Minn. 13.

Nature and extent of survivor's interest..

44. The provisions of Law3 Minn. 1875, r.. 40,

§§ 2, 3, entitling a surviving husband or widow

"to hold for the term of bis or her natural life

the homestead of the deceased, as such home

stead is defined in the statutes relating to home

stead exemption, free and exempt from all claims

on account of debts of the doceased, " and giving

such survivor an undivided one-third of all other

lands of the deceased, to the extent of his or her

estate or interest therein, free from any testa

mentary disposition thereof not assented to in

writing by such survivor, and subject to a Just

proportion of the debts of the deceased, were In

tended to give to the survivor the use and pos

session of the homestead for life, as exempt prop

erty; and such right of the survivor was not sub

ject to be defeated by tho will of thedeceased, so

as to permit it to bo cut off by a sale on execu

tion for the debts of the survivor.—Eaton v. Rob-

bins, 13 N. W. 143, 29 Minn. 327.

Modified In Re WlRhtman, (Holbrook v. Wtghtman.)

17 N. W. 280. 81 Minn. 168.

45. Even upon the loss by absence or aban

donment of the right to claim and occupy the

homestead by the survivor, no lien thereto could

attach in favor of his creditors, all the residuary

title and interest being in the heirs or devisees

of the deceased.—Eaton v. Robbins, 13 N. W.

143, 29 Minn. 327.

46. The construction of Laws Minn. 1S75, c. 40,

S 2. by which the right of a surviving husband or

wife to a life-estate in the homestead of the de

ceased was not subject to be defeated by the will

of the latter, was not changed by the incorpora

tion of that provision into Laws 1876, o. 87, (Gen.

St. 1878, c. 46,) relating to descent of real prop

erty. Following Eaton v. Robbins, 29 Minn. 327.

—In re Wiglitman, (Holbrook v. Wightm.m,) 17

N. W. 280, 31 Minn. 168.

47. The interest acquired by a surviving hus

band or wife in the homestead of the deceased

under Laws Minn. 1870, c. 37, § 2, (Gen. St. 187s,

c. 46, § 2,) providing that such survivor "shall be

entitled to hold for tho term of his or her natural

life, free from all claims on account of the debts

of the deceased, the homestead of such deceased,

as such homestead is or may be defined in the

statutes relating to homestead exemptions, " is
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li> li an estate Tor life, and is not limited to an actual

en'esi Per3°nal occupancy. The survivor has the right

to'isrf 10 possess the property in virtue of a legal owner-

jj jj ship, and it may be either occupied and held as

J5I5 ,j exempt property, or leased and disposed of, as in
..•k-.' case of ordinary life-tenants. Modifying Eaton v.

Robbins, 29 Minn. 327.—In re Wightman, (Hol-

brook v. Wightman,) 17 H. W. 280, 31 Minn. 168.

43. Where a homestead is mortgaged, the life

gjfjil estate of the survivor is subject to its proportion

yj Ha of the iccumbrance, in case of a deficiency of per-

=r.. sonal assets, and in an order of sale of the re-

ij,a. mainder in fee in the homestead property it is er-

■atiot'l or ** charge the same with the entire incum-

' ranee of a subsisting mortgage for which the en

-e estate is liable. — Mctiowen v. Baldwin.

Minn.) 49 N. W. 251.

46 Minn. 477.

lor -J*

t,i>'

terest
49. A devise by a testator to his wife as follows,

jne-balf of all I own, " does not include the inter-

•x . i ! ,st of the wife in the homestead, which is incapa-

,,'< i ble of being disposed of by him by will, and she is

^ '. not, therefore, put to an election between the stat-

' ^ ntory and testamentary provisions made for her,

but is entitled to both.—McGowen v. Baldwin,

"vjj (Minn.) 49 N. W. 251.

.,r, 46 Minn. 477.

i-i p

'. -- .

50. A mortgage given to secure payment for

a land-warrant, with which pre-empted land is

entered, is for purchase money, and" takes prece

dence of the widow's right of dower or a Home

stead right, under Pub. St. Minn. 1866, c. 36, § 4,

and chapter 61, $ 93, which provide that a claim

of homestead shall not be valid as against a mort

gage /or the purchase money of the subject of the

claim.—Jones v. Tainter, 15 Minn. 512, (Oil. 423.)

UL Abandonment—Waiver.

What constitutes abandonment.

51. An owner of land, who, with his wife, re

sided upon and occupied it as a homestead, re

moved therefrom with his wife, he having at the

time no intention of returning, and he never aft

erwards resided thereon, held, that this con

stituted an abandonment of the homestead, and

a mortgage of it thereafter executed bv him was

valid.—Williams v. Moody, 28 N. W. 510, 35

Minn. 280.

52. The owner of a homestead on which he

aiiii his wife, constituting his family, resided, in

May, 1881, selected and made application for the

entry of land under the United States homestead

law, making the usual affidavit that he took said

homestead lor actual settlement and cultivation.

In September, 1881, he began to make improve

ments on the land, and in March, 1882, he moved

his office furniture and a bed into a house he had

erected thereon, and, except during temporary

absences, remained there. His wife was never

upon the land until after June 5, 1882, when he

and she conveyed away the homestead, refusing

to leave the latter until after such conveyance

thereof, and both of tnem, up to the time of such

conveyance, constantly claimed the same as their

statutory homestead, and none of their furniture,

except the office furniture and bed, was removed

from it until after the conveyance. Held that,

until that conveyance, there was no abandonment

V. 111. DIG.—28

of the homestead.

W. 336. 31 Minn.

—Robertson v. Sullivan, 17 N

197.

DiRtingulghiug Donaldson v.
29 Minn. 18.

Lamprey, 11 N. W. 118.

53. Defendant resided on his homestead until

his house was burned, when he removed, until

some four months later he returned and occupied

it. After the burning of bis house he applied to

plaintiff for materials for a new one, and told him

unless he could help he would have to abandon it.

Held, no abandonment of the homestead so as to

let in plaintiff's claim for materials furnished.—

Stewart v. Rhoades, (Minn.) 39 N. W. 141.*

39 Minn. 193.

Removal—Statutory notice of claim.

54. Act Minn. March 10, 1860, allowing the

owner of a homestead to remove therefrom, with

out rendering the same liable to sale on execu

tion, cannot oe construed as permitting the own

er of land to hold the same exempt as a home

stead without ever having resided thereon.—

Kresin v. Mau, 15 Minn. 116, (Gil. 87.)

55. Gen. St Minn. 1878, c. 68, $ 8, permitting

the owner of a homestead to remove therefrom

witnout thereby rendering the homestead liable

to forced sale on execution, does not allow per

manent removal ; and where the owner removes

to another county and takes land under the sol

dier's homestead act, makes the affidavit and dec

laration thereunder, cultivates the land, and re

sides and votes there, the right to exemption in

the first homestead is lost, although part of his

household furniture and a son and daughter re

mained at the former homestead, and he testifies

that he intends to return to it. —Donaldson v.

Lamprey, 11 N. W. 119, 29 Minn. 18.

Distinguished la Robertson v. Sullivan, 17 N. W. S37,
31 Minn. 200.

56. Under Gen. St. Minn. 1878, o. 68, 5 9,

which provides that whenever the owner of a

homestead shall remove and be absent for more

than six months, his right to claim the same

shall cease unless he files a motion of claim,

etc., filing a notice of claim in such case would

not preserve or continue the homestead exemp

tion.—Donaldson v. Lamprey, 11 N. W. 119, 29

Minn. 18.

57. Under Gen. St. Minn. 1878, c. 68, S 9, relating

to homesteads, and providing that the right to

claim exemption shall cease and determine on the

expiration of six consecutive months' absence

therefrom, unless notice of tho claim shall be filed

prior thereto, a homestead is not liable for a lien

for materials furnished within the six months,

though the owner was absent, and did not file his

notice for seven months.—Russell v. Speedy,

(Minn.) 37 N. W. 340.

38 Minn. 303.

58. Where a homestead right has been lost by

removal and failure to file the notice that the

premises are claimed as a homestead, as required

by Gen. St Minn. 1878, c. 68, § 9. the premises do

not pass to the surviving husband or wife, under

chapter 46, $ 2.—In re Baillif's Estate, (Minn.) 41

N. W 1059.

40 Minn. 172.
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50. The term "occupied," as used in Gen. St

Minn. 1878, c. 68, 8 1, providing for a homestead

exemption in a specified quantity of land "owned

sna occupied by a resident of the state, " means

sn actual occupancy of the premises, and an act

ual residence thereon as home or a dwelling-place.

Hence, if the owner removes from and ceases to

actually occupy the premises for more than six

months without filing a notice designating and

claiming the premises as a homestead, as required

by Gen. St. 1878, o. 68, g 9, his right to claim

the same as a homestead ceases, although he may

have removed therefrom with the intention of re

turning and resuming his occupancy at some fut

ure time. Neither will this rigbc be regained by

his mere intention and preparation to return, un

accompanied by an actual resumption of his occu

pancy.—Quehl v. Peterson, (Minn.) 49 N. W. 890.

47 Minn. 18.

Waiver of right.

60. Where the owner of a homestead has a

wife, he alone cannot effectually waive his

homestead exemption, under the laws of Minne

sota.—Ferguson v. Kumler, 25 Minn. 188.

61. Where defendant testifies that at the time

he went into possession of certain land claimed

as a homestead he had a wife and children, in

the absence of anything to the contrary, it will

be presumed the same state of affairs continued,

and that, at the time of an alleged waiver of

homestead exemption by defendant alone, his

wife was still living.—Ferguson v. Kumler, 25

Minn. 183.

62. A surviving husband or wife entitled to

hold a homestead under the provisions of Gen. St.

Minn. 1S78, c. 58, § 1, cannot be allowed to waive a

claim to the homestead fixed by law, and take a

part thereof, to the injury of other parties inter

ested in the distribution of the decedent's estate.

- Mintier v. 8U Paul Trust Co., (Minn.) 47 N. W.

9T3. 45 Minn. 323.

IV. CONVETANCK.

Effect as to prior judgments.

63. The homestead provided by Act Minn. Aug.

12, 1858, though exempt from sale while it continues

a homestead, is subject to the lien of a judgment

under Comp. St. c. 61. 8 77, providing that the lien

of a judgment extends to all the real property of

the judgment debtor in the county owned by him

at the time of the judgment or afterwards ac

quired, and may be sold on execution after it erases

to be a homestead.—Folsom v. Carli, 5 Minn.

333, (Gil. 264;) Tillotson v. Millard, 7 Minn

513, (Gil. 419.)
Th« case of Folsom t. Cnrll. 5 Minn. 33H. (Gil. S64.) Is

<] BtitiKiilshed in Burton v. Drake. SI Minn. 304.

64. Laws 1860, o. 95, authorizing the owner of

a homestead to sell the same, or remove there

from, without subjecting it to lien of judgment

or execution, is not inconsistent with Laws 1858,

c. 35, 8 2, providing that the mortgage or aliena

tion by a married man of the homestead should

not be valid without the signature of his wife,

and docs not operate as a repeal of said section

2.—Barton v. Drake, 21 Minn. 299.

DluinirnliihlnK Folsom v. Carll. I Hum. 333. !QU. MA. i

65. Lands owned and occupied as a homestead

may be transferred without subjecting them to

the liens of outstanding judgments against the

owner.—James v. Wilder. 25 Minn. 305.

By husband alone—Validity.

66. A conveyance of, or contract to convey, a

homestead, made by a married man alone, with

out the signature of the wife, does not become

valid by reason of the property subsequently

losing its character as a homestead.—Barton v.

Drake, 21 Minn. 299.

67. A married man contracted, his wife not

joining, to convey certain land occupied as a

homestead. An action to enforce specific per

formance was brought. No homestead claim be

ing interposed by defendant, a judgment was or

dered that, unless a deed was executed in 30

days from service of the judgment upon defend

ant, such judgment should be a lien upon the

land. The wife brought an action to vacate the

judgment Held, that the judgment was valid

on its face, and, though no copy had been served

on defendant, it constituted a cloud on the title,

and an action to remove the same would lie, and

equities in favor of the vendee, growing out of

the vacating of such judgment, should be adjust

ed in the action in which it was rendered.—Bar

ton v. Drake. 21 Minn. 299.

Assignment of certificate of sale.

68. Under Gen. St. 1860, c. 68, $ 2, which pro

hibits the incumbrance or alienation of a home

stead unless the wife joins therein, the holder of a

certificate of purchase of school lands, who oc

cupies such land as a homestead, cannot, apart

from his wife, assign such certificate.—Wilder

v. Haughey, 21 Minn. 101: Hartman v. Munch,

Id. 107.

69. D. held a certificate of sale of school lands,

and with his wife was occupying the land as a

homestead, and he made an assignment of the

certificate to B., the wife not affixing her signa

ture to the assignment; but they surrendered the

possession of the land to B., who, and bis assigns

thereafter, continued in possession. Held, under

Gen. St. Minn. 1878, c. 68, § 3, providing that an

alienation of land by a husband without the sig

nature of his wife shall be void, the assignment

was void.—Law v. Butler, (Minn.) 47 N. W\ 63.

44 Minn. 482.

70. The assignment did not become operative

upon the land afterwards ceasing to be a home

stead.—Law v. Butler, (Minn.) 47 N. W. 53

44 Minn. 483.

Mortgage.

71. Under Rev. St. o. 71, 8 91, which provides

that no release of exemption of homestead shall

be valid unless subscribed by the householder

and his wife, and section 94, as amended by Laws

1854, p. 103, providing that the exemption shall

not extend to a mortgage lawfully obtained, a

mortgage of a homestead is not invalid because

of the non-Joinder of the wife of the mortgagor.

Emmett, C. J., dissenting.—Olson v. Nelson. S

Minn 13. (Gil. 22.1

72. A debt incurred for the construction or

srection of a dwellinc-house, or other improve
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meat, upon a homestead claimed in land held un- '

der a contract for the purchase thereof, is no

part of the purchase money, and a mortgage of

the homestead claimant's interest in the prop

erty, to secure such debt, without his wife'*

signature, is invalid.—Smith v. Lackor, 23 Minn

451.

78. Under Comp. St. Minn. c. 61, 55 93, 93,

which provides that a mortgage of a homestead

"by the owner thereof, if a married man, shall

not, be valid without the signature of the wife to

the same, " the signature alone of the wife is re

quired . and therefore a mortgage of the home

stead, standing in the husband's name, which is

signed by the wife, was valid and sufficient, un

der this statute, though her signature was not

attested nor acknowledged by her.—Lawyer v.

Slingerland, 11 Minn. 447, (Oil. 830.)

74. A mortgage of the homestead by the hus

band, without the wife's signature, is wholly void.

Following Barton v. Drake, 21 Minn. 299.—Conway

v. Elgin, (Minn.) 38 N. W. 370.*
88 Minn. 469.

75. A mortgage (not for purchase money) of his

homestead, by a married man without his wife's

signature, is void, aud does not become valid when

the premises afterwards lose their homestead char

acter.—Alt v Banholzer, (Minn.) 40 N. W. S3d *

39 Minn. 511.

70. The covenants of title in a mortgage on the

homestead, executed by the husband alone, which

by statute is absolutely void, will not operate as an

estoppel against the mortgagor or his assigns.—

Alt v. Banholzer, 40 N. W. 830, 39 Minn. 511.

77. The fact that the husband and wife are

subsequently divorced will not validate a mort

gage of the homestead executed by the husband
alone.—Alt v. Banholzer, 40 N. W. 830, 31)

Minn. 511.

Proceeds of land taken by eminent

domain.

78. A statute forbidding alienation of the

homestead of a husband without consent of his

wife does not aftect his right to dispose of the

money awarded to him, as compensation for a

taking of any part of the land by eminent do

main.—Canty v. Latternar, 17 N. W. 385, 31

Minn. 239.

Voluntary conveyance.

79. A conveyance made with intent to delay,

hinder, or defraud creditors is valid as to every

one except those intended to be defrauded there

by; and the grantor therein is estopped from de

nying the validity of such conveyance, and can

not, on the theory of its invalidity, claim the

benefit of homestead rights secured by statute to

the "owners" of lands.—Piper v. Johnston, 12

Minn. 60, (Gil. 27.)

Modified In Morrison v. Abbott. (I N. W. 4.rfi 27 Minn.

118; Baldwin v. Rogers. 11 N. W. 77, 2s Minn. 548.

80. A voluntary conveyance by a debtor of his

nomestead to a third person, who immediately

conveys it to the debtor's wife, is valid as against

the creditors of such debtor; Gen. St. Minn.

1S7S, c. 6S, § 8, providing that the owner of a

homestead may sell and convey the same without

subjecting it thereby to the claims of creditors.—

Morrison v. Abbott, 6 N. W. 455, 27 Minn. 116.

Dlstlnfrulshing Sumner v. Sawtelle, 8 Minn. 800, (Oil.

272;) Rogers v. McCaaley. 22 Minn. 384.
Modifying; Piper v. Johnston, 12 Minn. SO, (Oil. 27.)

81. A voluntary conveyance by a debtor of his

homestead is valid as against the creditors of the

grantor. Following Morrison v. Abbott, 6 N. W.

455, 27 Minn. 116.—Ferguson v. Kumler, 6 N. W.

(18, 27 Minn. 156; Furman v. Tenny, 9 N. W.

172, 28 Minn. 77; Baldwin v. O'Laughlin, 11 N.

W. 77, 28 Minn. 544.

The cane of Baldwin v. O'Laughlin. 11 N. W. 77. 2n
Minn. 644, modifies Piper v. Johnston, 12 Minn. CO. (Gil. 27. |

Action to set aside conveyance fraudu

lently procured.

82. A marriedman, Induced to consent to, and to

unite in, the execution of a deed of real property

belonging to his wife, including the family home

stead, through the fraud and false representations

of the grantee in the deed, may maintain an action

to set the same aside.—Farr v. Dunsmoor, (Minn.)

81 N. W. 858. 36 Minn. 437.

Conveyance of life- estate of surviving

husband or wife.

83. Under Laws Minn. 1876, c. 37, a surviving

husband or wife is entitled to an unconditional life-

estate in the homestead premises. It is not quali

fied by, or subject to, a distinct or independent

right of occupancy by the minor children. And a

valid conveyance of" such life-estate divests the

homestead right; and the grantor cannot after

wards contest the validity of a sale of the premises

to pay debts, under a license of the probate court.

—McCarthy v. Van Der Mey, (Minn.) 44 N. W. 53.

42 Minn. 189.

HOMICIDE.

I. Murder, 1-14.

II. Manslaughter, 15-23.

III. Justifiable Homicide, 24-27.

IV. Assault with Intent to Kill, 28, 29.

V. Indictment, 30-42.

VI. INSANITY AND INTOXICATION, 43-49.

VII. Evidence, 50-79.

VIII. Trial, 80-96.

IX. New Trial, 97-99.

X. Appeal, 100-105.

Amendment of statute punishing manslaughter,

see Statutes, 50.

I. Murder.

What constitutes—Intention and pre

meditation.

1. The designed killing of another without

provocation, and not in sudden combat, is not the

less murder because done in a state of passion.—

State v. Hhippey, 10 Minn. 223, (Gil. 178.)

2. On trial for murder, it appeared that while

deceased was merely trespassing on defendant's

lands the latter took a loaded gun and followed,

and that when deceased threw a stick, which

failed to hit him, he deliberately shot deceased.
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Held, that the evidence was sufficient to sustain a

verdict of guilty of murder in the first degree.—

State v. Shippey, 10 Minn. 233, (GIL 178.)

8. Every homicide is presumed unlawful; and

where the mere act of killing is proven, and noth

ing more, the presumption is that it was inten

tional and malicious.—State v. Brown, 12 Minn.

538, (Gil. 448.)

4. One who intentionally does acts constitut

ing murder In the second degree is guilty of that

offense. The question whether such acts were

done with premeditation or not is immaterial.—

State v. Brown, 12 Minn. 538, (Gil. 448.)

5. "Intentionally" and "with premeditated de

sign," as used in Laws Minn. 1862, c. 14, are not

synonymous; the latter involving more fore

thought and deliberation.—State v. Brown, 13

Minn. 538, (GIL 443.)

6. Where, in a homicide, the intent to kill is

formed and executed "in the heat of passion, upon

sudden provocation, or in sudden combat," the

killing is intentional, " butwithout premeditation, "

within Gen. St. Minn. 1866, c. 94, | 12; but where

it is formed before the " heat of passion, upon sud

den provocation, or in sudden combat, " or, though

formed in the heat of passion, is executed after

sufficient cooling time, or after the heat of passion

has subsided, the killing is with premeditated de

sign.—State v. Hoyt, 18 Minn. 133, (Gil. 125.)

7. To kill an alien enemy, one of a tribe of In

dians, after he has laid down his arms and is in

prison, is murder.—State v. Gut, 13 Minn. 341,

(GiL 815.)

8. The fact of a reward being offered by officers

of the state for the killing of an Indian would not

legalize a killing that would otherwise be murder.

—State v. Gut, 13 Minn. 341, (Gil. 315.)

9. The offense of murder in the first degree

may be proved by the mere fact of the killing, and

the attendant circumstances; and, where there are

no circumstances to prevent or rebut the presump

tion, the law will presume that the unlawful act

was malicious as well as intentional, and was

prompted and determined on bv the ordinary op

erations of the mind.—State v. brown, (Minn.) 43

N. W. 69.

41 Minn. 319.

10. A charge that if defendant "debated the

question of the killing in his mind for any length

of time, even an instant, and as the result of such

debate determined the question, and acted upon

the determination thus formed, he is guilty of

murder in the first degree, " is proper where the

court has already explained "premeditation" as

used in the statute, defining murder in the first

degree to be an unjustifiable killing with a pre

meditated design to take life, as the law does not

attempt to define the length of time within which

the determination must be formed. — State v.

Brown, (Minn.) 43 N. W. 69.
41 Minn. 819.

What constitutes—Resisting arrest.

11. Defendant, while attempting to avoid ar

rest, noticed two policemen who he supposed were

waiting to arrest him. He thereupon approached

them with drawn revolver, and ordered them to

move on, and as they were going another police

men approached, whom defendant shot. Irj'.'.iorr him

instantly. He testified that his object was to es

cape. Pen. Code Minn. $$ 152, 153,155, define mur

der in the first degree as an unjustifiable killing,

with a premeditated design to effect the deceased's

death; in the second degree as an unpremeditated

killing, with a design to effect death; and in the

third degree as a killing by an act evincing a de

praved mind, regardless of human life, though

without a design to effect death, by a person en

gaged in the commission of, or attempt to commit,

a felony. Held, that it was proper to charge that

defendant might be convicted of murder in either

of the three degrees.—State v. Brown, (Minn.) 43

N. W. BO

41 Minn. 319.

Who are principals.

12. A person may be guilty of a murder actually-

perpetrated by another, if he combines with such

other party to commit a felony, engages in its

commission, and death ensues in the execution of

the felonious act.—State v. Barrett, (Minn.) 41 N.

W. 463.

40 Minn. 77.

13. If two or more persons, having confederated

to attack and rob another, actually engage in the

felony, and in the prosecution of the common ob

ject the person assailed is killed, all are alike

guilty of the homicide.—State v. Barrett, 41 N. W.

463, 40 Minn. 77.

Degrees.

14. Evidence on a trial for murder that de

ceased was designedly stabbed in the belly with

a knife will justify a verdict of murder in the

second degree, unless the stubbing was done in

the heat of passion, on sudden provocation or

sudden combat; and the prosecution will not be

required to show affirmatively that no such jus

tification or extenuation existed.—State v. Sloke-

ly, 16 Minn. 282, (OIL 249.)

II. Manslaughter.

Involuntary killing.

15. At the trial of an Indictment for murder

by shooting, defendant, in testifying, admitted

that he shot at deceased, although without tak

ing aim. Held, that the oase was not within

that part of the statutory definition of man

slaughter in the third degree describing that of

fense as an involuntary. killing, (Gen. St. Minn,

c. 94, $ 25.)—State v. Cantieny, 24 N. W. 458, 84

Minn. 1.

Unnecessary killing in resisting unlaw

ful act.

16. Upon the trial of an indictment for murder,

the evidence tended to show that defendant, in re

sisting what was claimed to be a civil trespass on

the land or cattle of defendant, or both, struck de

ceased on the head and neck with an axe, thereby

causing his death. There was no pretense that

the weapon was used without a design to cause

death. Held, that such facts did not show a case

within Gen. St. Minn. lbBti, c. 94, $ 13, providing

that unnecessary killing, in resisting an unlawful

act, is manslaughter in the second degree.—State

v. Hoyt, 13 Minn. 132, (Gil. 125.)
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Provocation.

17. Mere trespass on lands is not snch a provo

cation as the law will recognize as sufficient to

reduce a killing below the crime of murder.—State

V. Shippey, 10 Minn. 323, (Gil. 178.)

18. The fact that deceased had killed a friend

of defendant, but not in his presence, is not such

provocation as will reduce a homicide from mur

der to manslaughter.—State v. Gut, 13 Minn. 341,

(Gil. 315.)

19. Provocation that will reduce a homicide to

manslaughter must be something, the natural

tendency of which would be to disturb and obscure

the reason to an extent which might render the

average of men of fair average mind and disposi

tion liable to act rashly or without due delibera

tion or reflection, and from passion rather than

judgment; something that the jury are satisfied

did so disturb and obscure the reason of defendant

that the homicide was the result of the provoca

tion.—State v. Hoyt, 13 Minn, 132, (Gil. 125.)

20. It Is the province of the court to inform the

jury as to what will constitute sufficient provoca

tion to reduce a homicide from murder to man

slaughter, and of the jury to determine whether

such provocation existed in the particular oase.—

State v. Hoyt, 13 Minn. 132, (GiL 125.)

Character of weapon used.

21. To reduce a homicide from murder to man

slaughter the instrument employed must be taken

into consideration, and "bear a reasonable propor

tion to the provocation. "—State v. Shippey, 10

Minn. 223, (Gil. 178.)

22. In case of homicide committed in sudden

combat, the character of the weapon is not to be

considered, unless to determine whether defend

ant entered into the combat with a premeditated

design to kill.—State v. Hoyt, 13 Minn. 132, (Gil.

125.)

23. The bare fact of using a deadly weapon in

the heat of passion or sudden provocation raises a

presumption that the killing resulting therefrom

was intentional. Hence, in determining whether

the provocation was sufficient to reduce a homicide

from murder to manslaughter, the character of

the weapon used must be taken into consideration,

8111*, where the killing was intentional, the provo

cation must be great to reduce the crime to that

of manslaughter. — State v. Hoyt, 13 Minn. 132,

(Gil. 125.)

UI. Justifiable Homicide.

Self-defenae.

24. To justify a homicide on the ground of self-

defense the defendant must not only have believed

in a state of facts that would justify his acts, but

he must have bad reasonable grounds for such be

lief.—State v. Shippey, 10 Minn. 223, (Gil. 178.)

25. In resisting an attempted arrest bv a peace-

officer, even if the arrest be illegal, the killing

of the officer by shooting him is not justifiable

where there is no danger nor ground for reason

able apprehension of danger of great bodily harm

or other felony to the person whose arrest is at

tempted.—State v. Cantieny, 24 N. W. 458, 84

Minn. 1.

20. The defense set up on trial of an indict

ment for murder was that the killing was in

sell -defense. The evidence showed that de

ceased threatened to attack defendant, in the

day-time, in the village street; that deceased,

although superior physically to defendant, was

unarmed, while defendant had a loaded revolver;

that, although defendant ran away from de

ceased, he began shooting at him immediately,

while they were so far apart that his opportunity

for retreat was perfectly apparent, and the dan

ger of personal injury was not immediate, and

continued shooting, retarding his flight by turn

ing to aim and Are, until deceased fell, although

it was at least probable that defendant might

otherwise have escaped. Held, that this was

legally insufficient to show a justification, and

it was proper for the court so to instruct the jury.

—State v. Rheams, 24 N. W. 802, 34 Minn. 18.

27. A homicide Is not justifiable, even if the

killing was in self-defense, where in fact the de

fendant, armed with a deadly weapon, sought out

the deceased, and by insulting language intention

ally provoked the assault of the deceased, and with

the purpose of using his weapon in an emergency.

—State v. Scott, (Minn.) 43 N. W. 62.

41 Minn. 865.

IV. Assault with Intent to Kill.

What constitutes.

28. Under an indictment for assault with in

tent to murder, the intent is an essential ele

ment, and is the only feature that changes the

character of the offense from a misdemeanor to a

felony, and, to convict, the jury must find an

intent to murder the party assaulted.—Bonfanti

v. State, 2 Minn. 123, (Gil. 99.)

29. As Rev. St. Minn. o. 100, $ 2, as amended

by Laws 1853, p. 24, defines the degrees of mur

der, it is error, on trial of an indictment for as

sault with intent to murder, to instruct the jury

that to find a verdict of guilty it is only neces

sary for them to find that, if death had resulted,

the killing would have been murder, within the

common-law definition, such an instruction being

misleading.—Bonfanti v. State, 2 Minn. 128,

(Gil. 99.) "

V. Indictment.

Form and sufficiency.

30. An indictment for murder, framed In the

language used in the statutory form given, is

sufficient.—Bilansky v. State, 8 Minn. 427, (Gil.

313:) State v. Dumphey, 4 Minn. 438, (Gil. 340;)

State v. Ryan, 13 Minn. 370, (Gil. 343;) State v.

Lautenschlager, 22 Minn. 514.

81. In an indictment for murder, it Is not nec

essary that the deeree be averred. —State v.

Dumphey, 4 Minn. 438, (Gil. 340;) State v. Ry

an, 13 Minn. 370, (Gil. 343;) State v. Lauten

schlager, 22 Minn. 514.

32. An indictment for murder in the first degree,

which alleges that the killing was done without au

thority of law, and with malice aforethought, is

good under Gen. St. Minn. 1878, c. 108, providing

lor the form of such an indictment.—State v. John

son, (Minn.) 35 N. W. 373.

87 Minn. 493.



875 876HOMICIDE, V., VL

83. Under Rev. St Minn. 1878, o. 108, J 11, pro

viding that no indictment is insufficient for any

defect in matter of form not prejudicing the sub

stantial rights of defendant on the merits, an in

dictment for murder in the first degreemay allege

the killing to have been done "with the premedi

tated design to effect the death, " (the words used

in Crim. Code, 8 152, in defining the offense,) instead

of "with malice aforethought, " the words used in

the form for an indictment for murder given in

Gen. St. 1878, c. 108, § 2.—State v. Holong, (Minn.)

37 N. W. 587.

88 Minn. 368.

34. A charge, in an indictment for murder, that

defendant killed the deceased upon a certain day,

implies, ex vi termini, that the latter died on that

day, and sufficiently shows " that the offense was

committed at some time prior to the indictment, "

as required by Gen. St. Minn. 1866, c. 108, § 10,

subd. 5.—State v. Ryan, 13 Minn. 370, (Gil. 313.)

85. An indictment for murder charged defend

ant with feloniously inflicting the wound in the

county of Washington, state of Minnesota, from

which the murdered man, upon the same day,

died in the county of Pierce, state of Wisconsin.

Held sufficient as an indictment for murder in

Washington county.—State v. Gessert, 21 Minn.

309.

36. An indictment under Gen. St Minn. 1866,

c. 94, § 11, for causing the death of a woman

pregnant with a quick child, by administering

drugs to cause abortion, should allege that the

administration of the drug, medicine, or sub

stance was not advised by two physicians to be

necessary to preserve the life of the mother, to

whom the same was administered; cases where

the administration was upon such advice being

excepted from the operation of the section. —

State v. Mclntyre, 19 Minn. 93, (Gil. 65.)

37. Since this exception in the section does

not require that the advice of the physicians shall

be given at the time and place when and where

the drug is administered, an indictment which

alleges that the administration of the drug was

"not then and there advised" is insufficient, for

it does not deny that such advice was theretofore

given.—State v. Mclntyre, 19 Minn. 93, (Gil. 65.)

Variance.

88. In a trial for murder it is not error to admit

proof of wounds not mentioned in the indictment,

if they agree with those so mentioned in generic

character.—State v. Hoyt, 18 Minn. 132, (Gil. 125.)

39. An indictment charged that a homicide

was committed "with a hatchet, or with some

other sharp instrument to the grand jury un

known. " Held, that the prosecution was not

confined to proof that the homicide was com

mitted either with a hatchet or a sharp instru

ment—State v. Hoyt, 13 Minn. 132, (Gil. 125;)

State v. Lautenschlager, 22 Minn. 514.

40. Tn an indictment for an assault with in

tent to kill a person named in the indictment,

proof of an intent to kill another is a variance.

—State v. Boylson, 3 Minn. 438, (Gil. 325.)

41. Where under an indictment for an assault

with intent to kill the evidence left it doubtful

whether the assault was upon the person nanted

in the indictment or another, a charge that if

the jury believe that the assault was committed

upon either they might convict is improper.—

State v. Boylson, 3 Minn. 438, (Gil. 825.)

42. Rev. St c. 119, § 78, provided that "where

the offense involves the commission of, or an at

tempt to commit, a private injury, and is de

scribed with sufficient certainty in other re

spects to identify the act, an erroneous allega

tion as to the person injured, or intended to t>e

injured, is not material. " Held, on the trial of

an indictment for an assault with intent to kill,

that the statute had no application to a case where

the essence of the offense was an attempt or act

done with intent to injure the person.—State v.

Boylson, 8 Minn. 428, (Gil. 325.)

Distinguished in State v. Rnhnke, 7 N W. S6.1. 37 Minn.
S12.

VL Insanity and Intoxication.

Mental capacity, in general.

43. On indictment for murder the defendant is

not entitled to an acquittal on the ground of in

sanity, where, at the time of committing the of

fense, he had capacity sufficient to distinguish be

tween right and wrong, understood the nature of

his acts, and their consequences, and had mental

power enough to apply such knowledge to his own

case.—State v. Shippey, '0 Minn. 223, (GiL 173;)

State v. Gut, 13 Minn. 34; , (Gil. 315.)

44. Insanity is a defense that must as in case

of other defenses, be made out by evidence to the

satisfaction of the court. Bonfanti v. State, 2

Minn. 123, (Gil. 99,) followed.—State v. Gut, 13

Minn. 841, (GiL 315.)

Insane delusion.

45. Where insanity Is set up as a defense to an

indictment formurder, it is not erroneous for the

court to charge, "if the defendant had an insane

delusion upon any one subject but commits crime

upon some other matter not connected with that

particular delusion, he is equally guilty as if he

had no delusion and was perfectly sane. "—State v.

Gut, 13 Minn. 311, (Gil. 315.)

Irresistible impulse.

46. Under Pen. Code Minn. ?$ 19, 21, providing

that mental unsoundness shall be no excuse for

crime, unless it is shown that the act was done

while defendant was laboring under such a defect

of reason as either not to know the nature and

quality of the act or that it was wrong, and that

"a morbid propensity to commit prohibited acts"

shall form no excuse for their commission, unless

defendant is shown to be incapable of knowing the

wrongfulness of such acts, an uncontrollable and

insane impulse to commit crime, in the miud of one

who is conscious of the nature and quality of the

act, or that it was wrong, is no defense.—State v

Scott, (Minn.) 43 N. W. 62.

41 Minn. 365.

Nervous sensibility—Apprebension of

danger.

47. At the trial of an indictment for homicide,

which defendant alleged was committed in self-

defense against a dangerous assault on him by

deceased, defendant proved that his right
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shoulder was subject to become frequently dis

located whenever He exerted that arm. Held,

that testimony by physicians that this disabil

ity had a tendency to produce a state of nervous

sensibility and mental cowardice, and a hast;

apprehension of danger, which would not exist

in a person not having such disability, was not

admissible.—State v. Sorenson, 19 N. W. 738, 82

Minn. 118.

48. At the trial of an indictment for homi

cide, which defendant alleged was committed in

self-defense against a dangerous assault on him

by deceased, there was proof of an aggravated

assault committed by deceased on another person

immediately before tho assault on defendant.

Held, that evidence of permanent injury to the

nervous system and mental faculties of such

other person from the assault on him was not

admissible.—State v. Sorenson, 10 N. W. 738, 82

Minn. 118.

Intoxication.

49. Where it appears the defendant Intention

ally killed the deceased, or participated in such kill

ing, as a matter of revenge, the fact that the de

fendant was at the time intoxicated will not less

en the grade of the offense. — State r. Gut, 13
Minn. 841, (Gil. 315.) ■

VII. Evidence.

Fact of death.

50. A witness who had seen the dead body of

deceased testified that he had seen the same man

alive subsequent to the time when, according to

the theory of tho state, he had been killed by de

fendant. He identified a photograph of a brother

of tho deceased as resembling the man he saw.

Held, that there was no error in receiving in evi

dence a true photograph of deceased.—State v.

Holdcn, (Minn.) 44 N. W. 123.
42 Minn. 850.

Cause of death.

51. There was testimony that In a quarrel, in

which defendant and deceased engaged, defendant

drew something from his pocket and struck de

ceased, and that death resulted instantaneously.

Scalp wounds an inch long wore found upon the

head of the deceased, which, for their entire

length, penetrated to the skull. The internal

structure of the body was examined, and all its or

gans found to be in apparently normal condition,

with the exception of the brain, where bruises

were found directly underneath the scalp wounds.

In the opinion of physicians death was caused by

concussion, and the extravasation of blood in the

bruin. On the other hand it was admitted that

this cause rarely produced instantaneous death,

and experts testified that the pout mortem exam

ination had not been complete, the heart and kid

neys not having been completely dissected, and

that without this it would be impossible to state

positively the cause of death. Held, that a ver

dict of guilty would not be disturbed.—State v.

Lucy, (Minn.) 42 N. W. 697.

41 Minn. 60.

Possession of weapon.

f.2. Where there is evidence that the bullet
which killed deceased was of 3s <• ilih'r, it may be

shown that defendant had a nistoi of the same cal

iber in his possession upon tho nig'.it of the homi

cide.—State v. Barrett, (Minn.) 41 N. W 459

40 Minn. 65.

53. Defendant denied possession of the woapon

on the night in question, and also its ownership.

He testified that it belonged to a brother, who was

a witness for the prosecution. Thereupon the

state introduced testimony in rebuttal, which tend

ed to prove that defendant first obtained posses

sion of the revolver a few weeks before the mur

der, and that it was while engaged in the commis

sion of another felony. The object of this testi

mony, and the sole purpose for which it was re

ceived, was clearly and forcibly stated to the jury

in the charge of the court. Held, that there waa

no error.—State v. Barrett, 41 N.W. 459, 40

Minn. 65.

Motive—Malice and premeditation.

54. On a trial for murder, evidence had been in

troduced tending to connect defendant with the

crime, and it appeared that shortly before the hom

icide deceased had assaulted a woman who was in

defendant's company. Held, that evidence that

the woman was defendant's paramour was admis

sible as tending to show a motive for defendant to

commit the crime. — State v. Lawlor, 9 8. W. 69i,

28 Minn. 216.

55. On indictment for murder, it is competent

.or the state, for the purpose of proving a motive

on part of defendant to commit the crime, to show

that he was a suitor of the sister of the deceased,

and that the only opposition to his suit was from

her brother, and that this opposition, together

with the declared intention of the girl not to actio

the matter against the wishes of her brother, was

known to the defendant State r. Lentz, (Minn.)

47 N. W. 720.

45 Minn. 177.

56. Upon a trial for murder, it appearing that
the deceased either committed suicide or was Killed

by the defendant, it was competent for the state to

prove the condition in life and personal surround

ings of the deceased, tending to show the absence

of any motive which would be likely to impel sui

cide.—State v. Lent*, (Minn.) 47 N. W. 720.

45 Minn. 177.

57. Where, on an indictmentformurderlnkill-

Ing an officer while attempting to arrest the defend

ant, the question of actual malice or premedita

tion is in dispute, and the question of the grade

of the offense or of Justification is for the jury,

the existence and validity of process under which

the officer assumed to act are material. And the

warrant is not rendered immaterial by the fact

that evidence of threats, showing malice and

premeditation, is undisputed, and is not ex

plained by defendant in his testimony, as this

goes rather to his credibility, leaving the bur

den on the state to make out its case.—State v.

Spaulding, 25 N. W. 793, 34 Minn. 361.

~>8. On an indictment for murder by shooting

an officer attempting to arrest defendant wit

nesses testified that the officer summoned defend

ant to surrender, using the words: "You are my

prisoner; hands up!" Htld, that this was com

petent evidence of a sufficient notification of bis

object, especially in view of the fact that he was

a constable, acting within his jurisdiction. It
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was not necessary to exhibit his warrant before

the arrest, but the sufficiency of the notification

was a question for thejurv.—State v. Spaulding,

25 W. W. 793, 84 Minn. 881.

59. At the trial of an Indictment for murder of

an officer by shooting while he was attempting

to arrest defendant, it appeared that, immedi

ately after the officer had summoned defendant

to surrender, tie shooting betweon them oc

curred. Defendant offered to prove that one A.

had insulted and abused defendant's wife in his

absence, and had made threats to kill defendant;

that on the day deceased was killed A. had at

tempted to carry these threats into execution;

that he was a hard character ; and that defendant

had good reason to believe, at the time of the

shooting, that the man who turned out to be the

officer was A. Held, that this offer of proof, as

an entire proposition, was properly rejected, but

that so much as proposed to prove threats of A.

communicated to defendant, and the alleged at

tempt to kill him on the same day, might be

material, in connection with the quarrel between

them, as tending to explain the fact of defendant

being armed, and in expectation of an attack,

and as bearing on the question of premeditation,

and evidence tending to show that defendant

mistook deceased for A. would be proper; but

the transactions out of which the quarrel be

tween defendant and A. arose would not be ma

terial or proper on examination in chief.—State v.

Spaulding, 25 N. W. 793, 84 Minn. 361.

Threats.

CO. Proof that a party murdered had threatened

to kill one of the persons charged with the crime

is not admissible, unloss accompanied with an

offer to show that 3uch threat was made or com

municated to the party threatened. —State v.

Dumphey, 4 Minn. 438, (Gil. 340.)

(It. On a trial in October for felonious assault,

a threat by the assaulted party to kill defendant,

made in November preceding, is not too remote to

be admitted in evidence for such purpose.—State

v. Dee, 14 Minn. 35, (Gil. 27.)

Character of deceased.

62. Upon a trial of an indictment for murder,

where the killing is shown to have been pre

meditated, proof of the quarrelsome character

ot the deceased is inadmissible.—State v. Dum

phey, 4 Minn. 438, (Gil. 340.)

63. Upon a trial of an indictment for murder,

where the intention of the prisoner is doubtful

or evenly balanced, or the circumstances indi

cate provocation, the quarrelsome character of

t tie deceased may be shown as a part of the res

ymtic—State v. Dumphey, 4 Minn. 438, (Gil.

U4U.)

64. Where, on an indictment for murder, evi

dence of threats and the exhibition of malice by

defendant against deceased is introduced by the

state, defendant may contradict or explain such

evidence, but may not, in extenuation or Justifi

cation, introduce independent evidence of in

stances of personal immorality on the part of de

ceased, or his general bad character.—State v.

Rose, (Minn.) 49 N. W. 404.

47 Minn. 47.

Admissions and confessions.

65. On trial of an Indictment for murder, tbe

voluntary confessions of a prisoner cannot be ad

mitted against him until there Is evidence pre

sented from which the Jury may reasonably infer

that the offense charged had been committed.—

State v. Laliyer, 4 Minn. 38s, (Gil. 277.)

66. On trial of an indictment for murder, con

fessions made by defendant at different times,

in regard to his participation in the offense

charged, were given in evidenco by the prosecu

tion, from one of which it appeared that he was

guilty of the offense charged, while others were

more favorable to him. Held, that it was for

the jury to determine which account was the

true one, and that a charge from which they

might infer that they were not to take Into con

sideration the accounts most favorable to the pris

oner was erroneous.—State v. Laliyer, 4 Minn.

868, (Gil. 277.)

67. If a confession appears to have been made

through threats of harm, or promise of advantage,

by a person in authority, it Is not admissible

against defendant on a trial for homicide; and,

within this mie, an officer making an arrest is a

person in authority; but there must be positive

promise of favor, or the inducement held out be

absolute, to make the confession Inadmissible.—

State v. Staley, 14 Minn. 105, (GIL 75.)

Dying declarations.

68. A writing offered in evidence as a dying

declaration was made in the presence of tbe de

ceased by another person, by whom the facts

were drawn lrom the deceased, and were put in

writing, some facts being suggested by a third

person, to which the deceased assented; and

when it was read over to him he assented to its

correctness and signed it. Held, that the man

ner in which the writing was made did not ren

der it inadmissible.—State v. Cantieny, 24 N.

W. 45S, 34 Minn. 1.

69. A writing offered in evidence as a dying

declaration was made in tbe morning of the day

on which the person making it died, two days

after he received the wound which caused his

death. It appeared that the last rites of the

Roman Catholio Church prescribed for dying

persons had been administered to him, and that

ho had intelligently participated therein; that,

before the declaration was made, he had said,

in reply to a question, that he felt as though he

were going to die; and shortly after making it

said that it was hard to die; and that his wound

was of a nature to cause grave apprehensions

that it might be fatal. Held, that the declara

tion was properly admitted in evidence.—State

v. Cantieny, 24 N. W. 458. 34 Minn. 1. ■

Opinions—Expert testimony.

70. Upon the trial of an indictment for mur

der, committed by stabbing, the physician who

attended the deceased was asked by defendant,

upon cross-examination, "Suppose a person re

ceived a wound, and went about in the rain and

cold, would not such imprudence increase the

hemorrhage and inflammation!" Held, no such

facts appearing in the proof, and as an affirma

tive answer would have no tendency to show that

stabbing was not an act eminently dangerous tc
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human life, the question was rightly excluded.—

State v. Stokely, 10 Minn. 2s2, (Gil. 349.)

71. statements ot opinion by members ot de

ceased's family that he committed suicide, and

that defendant was not guilty, were incompetent.

—State v. Lentz, (Minn.) 47 N. W. 720.

45 Minn. 177.

72. It is not erroneous to permit a properly qual

ified witness to express the opinion that a blow

struck by defendant upon the side of a house, just

before the commencement of a quarrel between

defendant and another person, in which the latter

was killed, sounded like a blow struck with a piece

of iron.—State v. Lucy, (Minn.) 42 N. W. 697.

41 Minn. 60.

78. As to one supposed to be affected with an

Insane delusion, a witness should not be allowed to

testify, on direct examination, whether particular

conduct ja prompted by insane delusion or not.—

8tate v. Scott, (Minn.) 43 N. W. 62.

41 Minn. 865.

74. Questions put to an expert witness, relating

to the issue of insanity, which assume facts unsup

ported by evidence, or that are too indefinite to

justify the giving of an opinion, or that require the

witness to decide facts which if material were for

the jury, are properly disallowed.—State v. Scott,

(Minn.) 43 N. W. 62.

41 Minn. 865.

Hearsay—Res gestae.

75. The report as to what was said by porsons

taking defendant, who had but recently committed

* homicide, to the hospital for medical treatment,

as to his mental condition at the time, is merely

hearsay, and incompetent evidence.—State v. Gut,

13 Minn. 341, (Gil. 315.)

76. On a trial of an indictment for murder, the

wife of deceased testified that after the killing,

and more than half a mile from the scene thereof!

defendant attacked the witness with an axe, say

ing that he had killed her husband, and had come

to kill her. Held, that the admission of testi

mony as to the assault on witness after such

statement was error, as it had no tendency to

establish the charge in the indictment.—State v.

Hoyt, 13 Minn. 132, (Gil. 125.)

Weight and sufficiency.

77. On trial of an indictment for murder the

corpus delicti must be proved, beyond a reason

able doubt, by evidence other than the confes

sions of the accused.—State v. Laliyer, 4 Minn.

S6H, (Gil. 277.)

78. On a trial for murder it appeared that de

fendant, with two others, approached the house of

deceased in the night-time for the purpose of com

mitting robbery ; that they agreed to call deceased

out, knock him down, and secure his money, and

concerted a plan to that end, after which one of

the parties remarked that "dead men tell no tales, "

to which defendant assented. Deceased was

called out of his house by one of the accomplices,

who knocked him down with a club, on which de

fendant fired a bullet into the body of deceased

while he was on his hands and knees. Held, that

the evidence of premeditated design to murder

was sufficient to sustain defendant's conviction.—

State v. Staley, 14 Minn. 105, (Gil. 75.)

79. In a trial for murder, it appeared that de

fendant and others, with the person killed, were

seen quarreling on the street ; matsoon afterwards

the victim fell with a gash in his neck, from which

he died ; that the next morning blood was found

on defendant's hands and clothes. Held, that the

evidence was sufficient to go to the jury.—State v.

Johnson, (Minn.) 35 N. W. 373.

87 Minn. 493.

VTII. Tbijll.

Jurors—Qualification.

80. The mere fact that one of the jurors offici

ated as clergyman at the funeral of the party

murdered does not disqualify him as a juror on

the trial of a party indicted for the offense.—

State T. Stokely, 16 Minn. 282, (Gil. 249.)

Challenge.

81. At the trial of an indictment for murder,

on a challenge to Jurors for implied bias, the

questions put related only to matters of actual

bias. Held, that they were properly excluded,

as, under Gen. St. Minn. 1878, c. 116, 8 24 et

seq., a challenge for implied bias must be tried

by the court alone, while, in a. capital case, a

challenge for actual bias must be tried before

triors appointed for that purpose.—State v. Han-

ley, 26 M. W. 397, 34 Minn. 430.

Instructions—Degrees of crime.

82. At the trial of an indictment for murder,

evidence which was not contradicted nor opposed

or qualified in any way, except by evidence di

rected to the question of the sanity of defendant,

showed that defendant deliberately and inten

tionally killed the deceased; and no provocation

was shown which could in any degree extenuate

the criminal character of the act. Held, that

the oourt properly charged the Jury that there

was no evidence that would bring the case with

in any of the degrees of homicide other than

murder in the first degree; the defense of insan

ity being submitted.—State v. Hanley, 26 N. W.

397, 34 Minn. 430.

83. At the trial of an indictment for murder

in shooting an officer who was attempting to ar

rest defendant it was apparent that, in any pos

sible view of the case, upon the undisputed

facts, if the killing was not justifiable, it was

within the statutory definition of manslaughter

in the second degree, or a still higher degree of

criminal homicide. Held, that the court prop

erly instructed the Jury that the case was not

within the definition of manslaughter in the

fourth degree, by Gen. St. Minn. 187s, c. 94, §

32, as the killing of a human being where it is

not Justifiable or excusable, or is not declared

by the statute murder or manslaughter of some

other degree. —State v. Cantieny, 24 N. W. 458,

34 Minn. 1.

84. Upon a separate trial of appellant, who wac

jointly indicted with two of his brothers for mur

der, the testimony tended to show that both o.

said brothers participated to some extent in the

affray leading to the murder, and that defendant

was the principal actor. At appellant's request
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the court charged the jury that if the death wai

caused by a blow from a third person, who of his

own volition interfered in the fight after it com

menced, defendant upon trial could not be con

victed. Held, that a further charge, as a qualifi

cation to the foregoing, that if the jury should

find that another person struck the fatal blow, but

that defendant upon trial aided, abetted, or assist

ed in the killing by word, act, or deed, he could be

found guilty of the offense charged, was not error.

—State v. Lucy (Minn.) 43 N. W. 697.
41 Minn. 60.

Instructions—Self-defense.

85. An instruction to the Jury upon the right

to kill in self-defense, which ignores the neces

sity, or the apparent necessity, of the killing to

prevent a felony upon or great bodily harm to

the person committing the homicide, is errone

ous.—State v. Sorenson, 19 N. W. 738, 33 Minn.

118

86. Where the evidence offered to show that a

homicide was committed in self-defense is le

gally insufficient for that purpose, an instruction

to the jury to that effect is a declaration of the

law, and not an invasion of the province of the

jury to determine the facts —State v. Rheams,

34 N. VV. 303, 34 Minn. 18.

Insanity.

87. The court having instructed the jury as to

the defense of insanity in the language of the stat

ute, which is clear and unmistakable in its terms,

there is no error in refusing to charge the jury as

requested by the defendant. — State v. Scott,

(Minn.) 43 N. W. 63.

41 Minn. 365.

88. On a trial for murder It Is not error to

refuse to instruct the Jury that, if they entertain

a reasonable doubt of defendant's sanity, thev

should acquit him.—State v. Hanley, 30 N. VV.

897, 84 Minn. 430.

Invading province of jury.

89. An instruction to the jury that they are at

liberty to find a verdict of murder in the second

degree, and that there is evidence that they might

consider in that respect, is not objectionable as

an expression of opinion that the evidence war

ranted such a verdict.—State v Stokely, 16 Minn.

383, (Oil. 349.)

90. The record on appeal from a conviction of

murder showed a homicide committed by defend

ant without provocation, by suddenly springing

upon deceased, and striking her with a hatchet

or hammer, thereby felling her to the ground,

and causing her death. Held, that a charge that

the law presumed a premeditated design from

the "naked fact of killing" was not such error as

to require that a new trial should be granted.—

State v. Lautenschlager, 33 Minn. 514.

Separation of jury.

91. The court may permit the jury in a trial for

murder to separate during the trial.—State v.

Ryan, 13 Minn. 370, (Gil. 343.)

Verdict and sentence.

92. Upon trial of an indictment for murder,

a general verdict of "guilty" is sufficient; and

the degree of the crime need not be stated, ex

cept where the jury convict the prisoner of a

lesser crime than that charged.—Bilansky v.

State, 3 Minn. 427, (Gil. 313;) State v. Eno, 8

Minn. 220, (Gil. 190.)

93. A verdict in a capital case in the following'

words: "We, the jury, in the case of the state of

Minnesota against John Ryan, do find a verdict of

murder in the first degree,"— though informal,

sufficiently shows the intention of the jury, and i»

not fatally defective.—State v. Ryan, 13 Minn. 370,

(Oil. 843.)

94. Under Gen. St, Minn. 1866, o. 116, $ 18,

which provides that a defendant may be found

guilty of any offanse which is necessarily in

cluded in that with which he is charged, where

an indictment charges the crime of murder in

the first degree, defendant may be convicted of

murder In the second degree, though the partic

ular intent and circumstances of the latter of

fense be not averred in the indictment—State v.

Lessing, 16 Minn. 75, (Gil. 64.)

95. Opon an indictment for murder in the first

degree, a conviction of murder in the second de

gree is equivalent to an acquittal of the charge

of murder in the first degree— State v. Lessing,

16 Mine 75, (Gil. 04.)

96. Under Pub. St. c. 114, J 44, providing that

In cases of indictment in the district court for

assault with intent to commit any felony the

Jury may, if they do not find the intent charged,

convict of the assault, and the court may sen

tence the prisoner, upon an indictment for an

assault with intent to murder, the defendant

may be found guilty of a simple assault, and the

district court does not thereby lose jurisdiction,

and may impose sentence. —Boyd v. State, i

Minn. 321, (Gil. 237.)

IX. New Trial.

Disqualification of jury.

97. On a motion for a new trial of an indict

ment for murder, proof was given by affidavit

that three of the jurors had expressed themselves

as to the prisoner's guilt, which was distinctly

denied by them. Held, the proof being tn

equilibria, the motion should be denied.—State

v. Dumphey, 4 Minn. 488. (Gil. 340.)

Newly-discovered evidence.

98. Newly-discovered evidence, merely cumu

lative or impjaehing in its character, is no

ground for a new trial.—State v. Dumphey, 4

Minn. 438, (Gil. 340.)

99. The fact that a witness in the trial of an

Indictment for murder had related a story us to

the killing before the trial different from that

related by her tnereon will not authorize a new

trial on the ground of newly-discovered evi

dence.—State v. Dumphey, 4 Minn. 438, (Gil

840.)

X. Appeal.

Matters not apparent of record.

100. Under an indictment for murder, defendant

assigned as error that the court refused to define

in his charge to the jury, manslaughter in the seol
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ond degree. There was nothing in the record to

show that it was requested. Held, the assignment

was not available on appeal.—State v. Johnson,

(Minn.) 85 N. W. 373.

87 Minn. 493.

Reviewing discretion of trial court.

101. The allowance of leading questions to be

put to a witness on a trial for homicide is matter

of discretion with the court below, which will not

be reviewed except in a clear case of abuse or

prejudice.—State v. Staloy, 14 Minn. 105, (Gil. 75.)

102. Certifying that there are exceptional circum

stances in a capital case, whereby the punishment

is mitigated to imprisonment for life, is a matter

peculiarly within the province of a trial court, and

its conclusions will not be interfered with on ap

peal unless there has been a palpable abuse of dis

cretion.—State v. Barrett, (Minn.) 41 N. W. 459.

40 Slim. 65.

Weight and sufficiency of evidence.

108. On a trial for murder, which had been

committed on a bright moonlight evening, one

of the state's witnesses testified that, immedi

ately after the homicide, he saw a man, fleeing

from the scene, about 30 feet away, whom ho

identified as defendant. Other witnesses for the

state testified that they had seen defendant rid

ing towards the place of the homicide on the

afternoon of the day on which it occurred. The

tracks made by the fleeing man corresponded

with the tracks of defendant's shoes, and, further

on, tracks of a horse were found, which corre

sponded with those of defendant's horse. Re

peated threats by defendant to kill deceased were

also shown. Held, that the evldenee connecting

defendant with the crime was sufficient to war

rant the submission of the case to the jury, and

their verdict of guilty would not be disturbed,

though defendant and his witnesses testified to

an alibi, which was clearly irreconcilable with

the evidence of the state's witnesses, who had

identified defendant as the man they had seen in

the afternoon, and also with the condition of de

fendant's horse on the morning following the

homicide.—State v. Rose, (Minn.) 49 N. W. 404.

47 Minn. 47.

Harmless error.

104. Upon the trial of an Indictment for murder

in the first degree the court refused to charge that

"the mere act of killing is no evidence of a pre

meditated design." Defendant was convicted of

murder in the second degree. Held that, premedi

tated design not being a necessary ingredient of

the offense of which defendant was convicted, the

error of the court, if any, was harmless.—State v.

Brown, 12 Minn. 538, (GIL 448.)

105. On appeal from a conviction of murder, no

error, not a violation of some positive rule of law,

or which may not possibly prejudice the defend

ant, is available as ground for reversal.—State v.

Ryan, 13 Minn. 370, (GiL 843.)

HORSE AND STREET RAIL

ROADS.

L Charter and Franchises, 1, 3.

IL Li ability fob Negligence, 3-10,

Assessment for local improvements, see Jfimfct-

pal Corpora(frm*, 259, 260.

Liabilities as carriers, see Carriers, 97-100, 118-

120.

I. Charter and Franchises.

Construction—Right to use of Btreets.

1. The common council of St. Paul, by ordi

nance, granted in terms the right to lay street-

railway tracks in any or all the streets of the city,

(with certain exceptions.) Subsequently the leg

islature "confirmed and validated" the ordinance.

Held, that it is immaterial to the validity of the

grant whether the parties to whom the right wa»

granted constitute a corporation, or only a part

nership.—Nash v. Lowry, (Minn.) 33 N. W. 787.

87 Minn. 261.

2. The grant of a franchise to a street-railway

company by a city is a contract; and, while the

council could not make such contract without the

explicit consent of the legislature, it became bind

ing upon the city as soon as the legislature "con

firmed and validated "the ordinance; so that there

after the council could not rescind or revoke the

right so granted.—Nash v. Lowry, 33 N. W. 787.

37 Minn. 261.

IL Liability for Negligence.

Persons on track—Children.

8. In an action for injuries to a child by be

ing run over by defendant's horse-car, the evi

dence showed that the car was driven over the

crossing of two of the principal thoroughfares in

the city at a trot, at about the ordinary speed of

such cars between street crossings, past another

car from which passengers were alighting, and

that, after passing over the child at. one cross

ing, it did not stop until it had reached the op

posite crossing. Held, that this was evidence of

negligence on the part of the driver of the car,

sufficient to be submitted to the jury.—Reed v.

Minneapolis St. Ry. Co., 27 N. VV. 77, 34 Minn.

557.

4. In an action for negligence causing the

death of a child three years old, there was evi

dence that the accident was due to the driver's

negligence in not observing the child in front of

the car, because the former was occupied in mak

ing change for a passenger. Held, that evidence

that the cars on defendant's line at the point of

accident were habitually crowded with passen

gers was admissible. If the cars were habitually

crowded, the defendant was chargeable with no

tice thereof, and also with knowledge that the at

tention of the drivers was thereby frequently dis

tracted from the path of the car.—Anderson v.

Minneapolis St Ry. Co., (Minn.) 44 N. W. 518.

42 Minn. 490.

5. Plaintiff's intestate, a child three years old,

was run over by defendant's car. The car was in

charge of a driver, and was without a conductor.

It was the driver's duty to drive the car, and to

look after the passengers, and to make change for

passengers, and see that the fares were all put

into the box and registered. At the time of the

accident the car was well filled, the driver wan

making change for a passenger, and was so occu

pied with this duty as not to observe intestate.
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■who had appeared on the street about 30 feet In

front of the car, running towards the car-track,

attempting to get out of the way of a passing car

riage. The car was going slowly, and the driver

was looking into his cash-box. The passenger

who was getting his change testified that he saw

the child, and shouted to the driver, and attempted

to get out upon the driver's platform, but could not

The driver looked up from his cash-box, applied

the brakes and attempted to stop his car, but it

was too late. The car ran over intestate, and was

stopped a few feet from where the brake was ap

plied. Held, that there was evidence of defend

ant's negligence sufficient to take the case to the

Jury, and it was error to direct a verdict for de

fendant.—Anderson v. Minneapolis St. By. Co.,

(Minn.) 44 N. W. 518.

42 Minn. 490.

8. It is culpable negligence for the driver of

a street-car to approach without watchfulness a
street crossing where he has reason to suppose

that children may be coasting down a hill and

across the car track, though such conduct on the

part of the children is unlawful.—Strutsel v. St.

Paul City Ry. Co., (Minn.) 50 N. W. 690.

47 Minn. 543.

7. Plaintiff's intestate, a child of 17 months,

was run over and killed by defendant's street

car. The evidence showed that the car was going

down grade, drawn by a pair of horses, at the

rate of at least 5 miles an hour; that the driver,

when about 150 feet away, saw deceased and

other children standing on the sidewalk; that his

attention was then directed to a man on the back

platform of his car, and he turned his head ; that

when he looked in front again the child was close

to the car, and was almost immediately struck by

it, having run from the sidewalk into the street.

Held, the question of defendant's negligence, was
properlf submitted to the Jury.—Weissner v. St.

Paul City Ky. Co., (Minn.) 50 N. W. 606.

47 Minn. 463.

Collision of car with other vehicle.

8. In an action against a street railway for per

sonal injuries to plaintiff occasioned by the colli

sion of one of defendant's cars with a wagon near

which he was standing, a verdict fur plaintiff is

warranted where there is evidence that the wagon

was standing still so near to the track that the car

could not possibly clear it.—Koch v. St. Paul City

Ry. Co., (Minn.) 48 N. W. 191.

45 Minn. 407.

Contributory negligence.

9. Two parallel cable-car tracks were so near

ioyether that cars going in opposite directions

would pass within two feet of each other. Held,

that it was negligence for plaintiff after dark to

deliberately stand between the tracks, wait for

and attempt to take passage on cars coming on

one track, at the same time paying no attention to

see whether cars were approaching within dan-

Serous proximity on the other track.— Miller v.

t. Paul City Ry. Co., (Minn.) 44 N. W. 533.

42 Minn. 454.

10. A woman, having in hcrcharge her grand-

dauphter, eight years of age, in passing out of

a horse-car in which they were riding, looked

through the windows towards the other track,

and, seeing nothing coming, went out upon the

platform, and stepped off on the side nearest the

other track, and upon that track, without having

the child by the hand, but by her side, and with

out looking past the car she had left, and with

out attention to possible dangers from that direc

tion. The child was run over by a horse-car

coming from that direction, the car they had left

meantime stauding still. Held, that the woman

was guilty of contributory negligence in regard

to the care of the child.—Reed v. Minneapolis

St Ry. Co., 27 N. W. 77, 84 Minn. 557.

House.

Bawdy and disorderly, see Disorderly House.

Breaking into, see Burglary.

HUSBAND AND WIFE.

I. Riohts, Duties, and Liabilities, 1-13.

II. Wife's Separate Property; 14-59.

III. Marriage Sett-leubxts, 60-64.

IV. Conveyances and Gipts between, 65-74.

V. Actions, 75-93.

See, also. Adultery; Bigamy; Divorce; Dower;

Homestead; Marriage.

Competency as witnesses, soe Witness, 4-7, 10.

Duress of wife, see Duress. 2.

Insurance on life of husband, see Insurance, 33-34.

Joint actiou on insurance policy, see Insurance,

124-148.

Mechanics' lien on wife's separate property, sea

Mechanics' Liens, 18-30, 155-157.

Petit treason, see Treason.

Recovery by husband for injuries to wife, see .lf.it-

prnctice, 2.

Right of survivor in homestead, see Homestead,

43-50.

to possession of body of deceased husband or

wife, see Turin, 2.

Wife's heirs not bound by husband's warranty,

see Covenants, 2.

L Rights, Duties, and Liabilities.

Property—Grant to husband and wife.

1. Gen. St. Minn. 1878, c. 4b, § 43, declares that

"estates in respect to the number and connection

of their owners are divided into estates in sever

alty, in joint tenancy, and in common;" and sec

tion 44 provides that "all grants * * * mado to

two or more persons * * * shall be construed

to create estates in common, and not in joint ten

ancy, unless expressly declared to be in joint ten

ancy. " Held, that on a grant to husband and wife

they take ad tenants in common, unless expressly

declared to be joint tenants.—Wilson v. Wilson,

15 N. W. 710, 43 Minn. S9i; McAlister v. Osborne,

45 N. W. 711, 43 Minn. 401.

Conveyance by husband or wife after

desertion.

2. Laws 1S74, c. 66. J 1. providing that,

"whenever a married man shall be deserted by

his wife, or a married woman shall be deserted

by her husband, " he or she may bring an actiou

for a decree allowing such deserted husband 6r
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wife to alien or incumber his or her lands with

out the other joining, is prospective in its opera

tion, and applicable only to a case of desertion

occurring after the passage of the act.—Giles v.

Giles, 22 Minn. 348.

Disabilities of wife, generally.

3. The legal disabilities of married women

are recognized and established for their own pro

tection, and not to enable others to profit by them.

—Seager v. Burns, 4 Minn. 141, (Gil. »3.)

<• Rev. St. Minn. c. 71, J 105, allowing a mar

ried woman to retain her separate estate, did not

remove the general disability to contract created

by coverture, nor allow a wife living with her

husband to make herself liable upon her personal

contracts.—Fond v. Carpenter, 12 Minn. 430, (GiL

815.)

Liability of husband on wife's contracts.

5. The statutes of Minnesota, authorizing mar

ried women to contract, and regulating their rights

and liabilities, do not change the common-law rule

that a married woman living with her husband is

presumed to have authority to act for him in sup

plying the ordinary wants of his household.—Flynn

v. Messenger, 9 N. W. 759, 28 Minn. 203.

6. The employment by a married woman of a

seamstress to do sewing at the residence of such

married woman, where she lived with her husband,

is an employment for ordinary domestic service

for which the husband alone is liable, in the ab

sence of an express agreement by the wife at the

time of such employment to pay for the services to

be rendered ; and the promise of the wife after the

employment, and while the services are being per

formed, is without consideration, and cannot be

enforced against her.—Flynn v. Messenger, 9 N.

W. 759, 28 Minn. 203.

7. Evidence that a wife living with her hus

band employed a servant for ordinary domestic

service in their family is competent against the

husband in an action for such services without

showing anv express authority from him.—Wag

ner v. Nagel, 23 N. W. 308, 83 Minn. 848.

8. An attorney is not entitled to recover of

ehe husband for legal services rendered to his

wife in a groundless action brought by her, with

out his consent, to recover possession of premi"es

in the peaceable possession of .lis tenant, claimed

by her to have been the family homestead.- Plymat

v. Brush, (Minn.) 48 N. W. 443.

46 Minn. 23.

9. While the presumption Is that a wife, llv

lng with her husband, h;is authority, as manager

of the household, to pledge his credit for ordi

nary household articles, such presumption does

not arise on the purchaso by the wife of expen

sive jewelry; and in such a case, to render the

husband liable on the ground of agency, there

must bo affirmative proof that he clothed her

with real or ostensible authority to make the

purchase on his credit.—Bergh v. Warner,

(Minn.) 50 N. W. 77.

47 Minn. 250.

10. In an action against a husband for Jewelry

furnished the wife, the facts that the husband had

furnished her with expensive wearing apparel;

that he had on one occasion paid a dressmaker'*

bill contracted by the wife, of which plaintiff

had no knowledge; and that plaintiff had, on a

previous occasion, sold the wife a small amount

of Jewelry, which was subsequently paid for by

the husband,—are not sufficient to show that the

hisband had clothed the wife with apparent or

ostensible authority to buy the jewelry in ques

tion on his credit, so as to render him liable

therefor on the ground that the wife was his-

agent.—Bergh v. Warner, (Minn.) 5'.' N. W. 77.

47 Minn. 250.

U. A husband is not liable for diamond ear

rings purchased by his wife during coverture

and cohabitation, conceding them to be neces

saries in view of the husband's estate and rank,

where the evidence shows that he provided am

ply and liberallyfor her support.—Bergh v. War

ner, (Minn.) 50 N. W. 77.

47 Minn. 250.

Torts by wife.

12. The tort of a wife, committed In the pres

ence of her husband, is presumed to be committed

by his coercion, and she will not be liable therefor

unless such presumption is rebutted.—Brazil v.

Moran, 8 Minn. 236, (GiL 205.)

13. Where the husband and wife were together

inciting an assault on plaintiff, the husband as

senting to what his wife did, the mere fact that

she was physically superior to him, owing to his

recent illness, will not rebut the presumption of

coercion.—Brazil v. Moran, 8 Minn. 236, (GiL 205.>

II. Wife's Separate Pbopebtt.

In general.

14. Comp. St. Minu. c. 61, 5 106. which provides

that "any real or personal estate which may have

been acquired by any female before her mar

riage, * * * and the rents, profits, and in

come of any such real estate, shall be and con

tinue" the sole property of the female, etc., in

cludes, by implication, the profits of personalty.

—Williams v. McGrade, 13 Minn. 46, (Gil. 39.)

Distinguished In Leighton T. Sheldon. It Minn :ni.
(Oil. '.'18.)

15. Gen. St. Minn. 1866, c. 69, 55 2, 8, gtvingthe-

wife exclusive control over "any properly or es

1810" conveyed to her sole and separate use, with

power of disposition by deed, will, or otherwise,

are applicable to personal estate as well as real.—

Leighton v. Sheldon, 16 Minn. 24U, (Gil. 214.)

Distinguishing Williams V. McGrntie. 11 Minn. 46. (Oil

89;) Strong v. Colter. 18 Minn. 82. (Gil. 77.)

16. Under Laws 1S69, o. 56, 5 1, providing

that the wife may take, hold, and occupy prop

erty free from the control of her husband, "a?

fully as if she waa unmarried, " and that all

property owned by her when sole shall continue

to be her separate property when married, a

married woman has the same absolute right to

the use and enjoyment of her separate property

as if she were sole; and, to the extent necessary

'o the full exercise and protection of such right,

she must be regarded a:; having a separate legal

existence, distinct from her husband, and wholly

aiiafTected by the marriage relation.—bpencer v.

St. Paul & S. C. R. Co., 23 Minn. 29; Wampach-

V. Same, 22 Minn. 34.
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Property acquired before marriage.

17. A woman who, at the time of her marriage,

bad acquired rights in school lands by occupation

and improvement thereof, may after marriage

use any money which was her separate property

in perfecting such rights, or protecting her inter

ests therein.—Rich v. Rich, 12 Minn. 468, (OIL

869.)

Property inherited by wife—Lex loci.

18. A wife, domiciled with her husband in

Minnesota, inherited from her father in a for

eign country property which was converted into

money, and transmitted to her husband in Min

nesota. Held, that the rights of the husband

and wife in respect thereto must be determined
bv the law of Minnesota.—Muus v. Muus, 12 N.

W. 343, 29 Minn. 115.

Wife's earnings.

19. An agreement between husband and wife

that the latter shall receive the compensation to be

earned by her in nursing a boarder in the family,

who pays the husband for his board, vests in her

anv claim accruing on account of such nursing,

and, there being no question of set-off or counter

claim, it is immaterial that the boarder does not

know of such agreement.—Riley v. Mitchell, 23 N

W. 688, 86 Minn. 3.

Purchase of husband's property on fore-

closure.

20. When the property of the husband is sold on

a mortgage, the wife has the same right as any

other person to purchase it and hold it free from

any liability on account of her husband's debts,

provided she do so in good faith, with her own

money.—Houston v. Nord, (Minn.) 40 N. W. 568.

89 Minn. 490.

Liability for debts of husband.

21. A wife may pledge her separate property

tor me debts of her husband, and become his se

curity, and is entitled to the same rights as at

tach to the relation of principal and surety be

tween strangers.—Wolf v. Banning, 8 Minn. 202.

(Gil. 183.)

22. Laws Minn. 1869, c. 56, % 8, which provides

that "no married woman snail be liable for any

debts of her husband, " cannot operate to disable

the wife from contracting to pay a pre-existing

debt of the husband.—Northwestern Mut. Life

Ins. Co. v. Allis, 23 Minn. 837.

23. Under the Minnesota statute authorizing

married women to hold and own real and personal

estate, and make contracts as if sole, a married

woman may farm land owned by her, and the prod

ucts are not subject to her husband's debts, though

he lives with her on the farm, and assists in carry

ing it on, without any agreement as to compensa

tion, employing animals and implements owned by

him, and acting as her agent.—iiassfcldtv. DilL 10

N. W. 781, 28 Minn. 409.

34. Where a married woman owns and occupies a

farm, the mere fact that her husband lives with

her on the farm, and assists in its cultivation and

management, will not warrant an inference that

the ownership of the crops vested in him.—Heart*

v. Klinkhammer, (Minn.) 40 N. W. 826.

89 Minn. 488.

25. Defendant's insolvent husband joined with

her In the execution of notes for the price of two

lots, and the mortgage securing them ; paid one

year's taxes, and one year's interest on the notes.

He worked as a carpenter on a house built by de

fendant on one lot, and paid for part of the mate

rials. He performed all of the carpenter work on

a house erected on the other lot, the homestead of

defendant. The price of both lots was paid out of

the proceeds of a sale of the first-mentioned house

and lot. Held, that in the absence of a finding of

an intent to defraud the husband's creditors, a

judgment that defendant held the legal title to the

remaining house and lot, in trust for plaintiff, and

ordering its sale to satisfy a judgment against the

husband, cannot be sustained.—Eilers v. Conradt,

(Minn.) 39 N. W. 820*

89 Minn. 242.

26. A husband having taken in his own name

title to property bought with his wife's money,

the presumption is that he holds in trust for his

wife, and, on an attempt to subject the land to the

payment of his debts, the burden of proof is on the

creditor to rebut this presumption.—Chadbourne

v. Williams, (Minn.) 47 K. W. 812.

45 Minn. 294.

27. The land of a wife cannot be charged in fa

vor of her husband's creditors with the value of

improvements made by him when the expenditures

have been made in good faith in payment of a debt

due the wife.—Frost v. Steele, (Minn.) 48 N. W. .

113.
46 Minn. 1.

Charges on separate estate.

28. The contracts of a married woman respect

ing her separate property bind that property sub

ject only to the express limitations of Pub. St.

Minn. p. 571, $ 106, relating to the separate es

tates of married women.—Carpenter v. Leonard,

5 Minn. 155, (Gil. 119.)

29. One performing work and furnishing ma

terials for improvements upon land, the separate

property of a married woman, to be entitled to

relief on strictly equitable grounds, and inde

pendent of his statutory lien, must allege and

prove that the services were performed and the

materials furnished on the faith and credit of the

wife's separate estate.—Carpenter v. Leonard,

5 Minn. 155, (Gil. 119.)

SO. In an action against husband and wife, an

averment of the sale and delivery of goods to the

wife for her sole and separate use, upon the credit

of her separate estate, and at the instance and re

quest of her husband, is sufficient as an allegation

of consent of the husband to charge her separate

estate.—Pond v. Carpenter, 12 Minn. 430, (Gil. 815.)

31. Where a sale is for the sole use and benefit

of a married woman, upon the credit of her sepa

rate estate, and with the consent of her husband

the fact that he also assumed a joint and several

liability for the indebtedness will not deprive the

creditor of his remedy against the wife's separate
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—Pond T. Carpenter, 12 Minn. 430, (GiL

Distinguished in Tattler. Howe. 14 Minn. HT. (Gil. 115.)

32. In an action against husband and wile for

goods sold for ordinary domestic use, procured

for and consumed in their household, the only

evidence showing a liability on the part of the

wife was that the husband and wife came to

gether to plaintiff's store, and that the husband

said in her presence that they had rented a cer

tain house; that they were going to keen board

ers; that they wanted to open an account with

plaintiffs; and that they would pay every 30 days,

etc.; the wife apparently taking no part in the

conversation. Held, that this was insufficient to

show that she assumed a personal liability for

the goods to be furnished, or that the parties so

understood It.—Chester v. Pierce, 23 N. W. 539,

83 Mian. H70.

83. Defendant executed and delivered her own

note to her husband's creditor, on an agreement

(which was carried out) that said creditor should

surrender her husband's past-due paper, thereby

obtaining further time for payment. Held, that

there was a sufficient consideration for her obliga

tion.- D. M. Osborne & Co. v. Doherty, (Minn.) 33

N. W. 111.

38 Minn. 430.

Contracts by husband as agent.

34. Under Laws Minn. 1869, o. 56, 8 4, which

provides that no power of attorney from a wife

to her husband "to convey real estate or any in

terest therein" shall be of any force, a husband

cannot, as attorney or agent of his wife, make a

valid lease of her real estate.—Sanford v. John

son, 24 Minn. 172.

35. Where a building is erected on the land of

the wife, under a contract made with the bus-

band, without any authority from her, without

her knowledge or consent, and without a ratifica

tion thereafter by her, she is not liable therefor.

—Holley v. Huntington, 81 Minn. 825; Welch v.

Huntington, 23 Minn. 89.

36. On a question whether, in purchasing cer

tain lumber for building a house, a husband acted

as agent for his wife, it appeared that she never

authorized him to make the purchase; that be

paid $100 of his own money on account, and that

the lumber was charged to him, but that the

title to the land on which the house was built was

in her; that, while he attended to the building

of the house, she knew it was building, and was

sometimes there ; that most of the money used

therein belonged to her, and she executed a note in

her own name for the balance due on the lumber,

and, to secure the same, Joined her husband in a

mortgage of the house and land. Htld sufficient

to support a verdict against the wife.—Hodgins

V. Heaney, 17 Minn. 45, (Gil. 27.)

87. Negotiations resulting in a lease, with op

tion of purchase, of the separate real estate of a

married woman, were conducted by her husband,

with her knowledge; and, upon the lessee apply

ing for a deed, what the husband said, acting

for both, as to procuring an abstract of title and

a survey of the premises, was repeated substan

tially by the wife to the lessee, and such deed

was drawn with her knowledge and assent, and

with knowledge on her part that the amount of

land conveyed thereby was less than that agreed

to be sold. Held, that she was liable for the de

ceit thereby practiced by hor husband.—Place v.

Johnson, 20 Minn. 219, (Gil. 198.)

Conveyances or contracts for sale of

separate estate—Execution and ac

knowledgment.

88; Under Comp. Bt. Minn. o. 61, 8 106, author

izing a married woman to convey her separate

estate with the consent of her husband, she may

make a valid executory contract for the convey

ance thereof, the husband joining with her, and

the vendee will be entitled to specific perform

ance.—Kingsley v. Oilman, 15 Minn. 59, (Gil. 40.)

39. The failure of a married woman to ac

knowledge a deed, separately, apart from her

husband, and to acknowledge that she executed

the same freely, and without any fear or com

pulsion from any one, as required by Pub. St.

Minn. o. 35, 8 12, renders it absolutely void.—

Dodge v. Hollinshead, 6 Minn. 25, (Gil. 1;) An

nan v. Folsom, 6 Minn. 500, (Gil. 847.)

40. Under Pub. St. Minn. o. 85, 8 30, providing

that the word "conveyance, "as used in that chap

ter, shall not include executory contracts for the

sale of lands, section 12 of the chapter, requiring

a conveyance of a married woman to be acknowl

edged separately and apart from the husband,

does not apply to a contract for the sale of a mar

ried woman's lands. — Kingsley v. Oilman, 15

Minn. 59, (Oil. 40.)

41. Rev. St, Minn. 1866, o. 46, 8 13, requiring

the acknowledgment by the wife of a deod exe

cuted jointly, to be separate and apart from her

husband, does not apply to a deed under chapter

71, 8 105, of her own real estate, which he consents

to. In such case it is sufficient if she simply ac

knowledge it to be her voluntary act and deed.

-Merrill v. Nelson, 18 Minn. 866, (OU. 835.)

42. A mortgage of real estate executed and ac

knowledged by the wife in the presence of her hus

band, he having previously used threats and harsh

language to induce her to execute the same, is not

binding on her, even in favor of a mortgagee who

did not know of such threats, or of the presence

of her husband.—Kdgerton v. Jones, 10 Minn. 427,

(OU. 341.)

Consent of husband.

43. Under Pub. St. c. 61, 8 106, providing

that a married woman cannot grant or sell her

real property without her husband's consent, a

mortgage for the purchase money of real estate

given without such consent is void.—Selby v.

Stanley, 4 Minn. 65, (Gil. 34.)

44. The consent of a husband to the conveyance

by his wife of her separate real estate, required by

Rev. St. Minn. 1851, o. 71, 8 105, as amended in

1852, might be oral or in writing, express or im

plied, and if she were acting generally as a feme

sole, doing business and buying and selling prop

erty in her own name, and he knew of and con

sented to her so doing, that consent would extend

to any particular transaction of hers under it.—

Clague v. Washburn, (Minn.) 44 N. W. 130.

42 Minn. 371.
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45. A covenant of good right to convey in a

wife's deed of real estate, executed under Rev. St.

Hinn. 1851, c. 71, § 105, as amended in 1852, is evi

dence to show her husband's conseut to her con

veyance.—Clague v. Washburn, (Minn.) 44 N. W.

180.
42 Minn. 871.

46. Where a husband signs and seals his

wife's deed of her separate real estate, though he

is not named therein, it is a sufficient consent,

within Rev. St. Minn. 1866, c 71, $ 105, authoriz

ing a married woman to convey her separate es

tate with the consent of her husband.—Merrill

v. Nelson, 18 Minn. 866, (Gil. 885.)

Distinguished In Gregg v. Owens, S3 N. W. 217, 17 Minn.
«2.

47. A sale by a married woman of personal

Eroperty, part of her separate estate, must be

eld invalid in the absence of evidence of the

husband's assent, required by Comp. St. Minn. c.

61, | 106.—Strong v. Colter, 13 Minn. 82, (Oil. 77.)

48. The deed of a married woman executed In

good faith without the concurrence of her husband

may be legalized by legislative enactment, and the

inchoate rights of the husband in such lands taken

away.—Wistar v. Foster, (Minn.) 49 N. W. 247.

46 Minn. 484.

Joinder of husband.

49. Under Laws Minn. 1869. c. 56, J 2, a mar

ried woman must be Joined by her husband in the

execution of a contract for the sale of her sepa

rate real property.—Place v. Johnson, 20 Minn.

219, (Oil. 198.)

60. A contract for the sale of real estate is

a "conveyance," within the meaning of Gen. St

Minn. 1878, c. 69, § 2, relating to conveyances by

married women.—Gregg T. Owens, 33 N. W.

216, 37 Minn. 6L

51. Under Gen. 8t Minn. 1878, c. 69, § 3, pro

viding that "no conveyance or contract, for the

sale of real estate, or of any interest therein, by

a married woman, other than mortgages on lands

to secure the purchase money of such lands, and

leases for terms not exceeding three years, shall

be valid, unless her husband joins her in such

conveyance, " a mortgage executed by a married

woman in which her husband does not join, and

which is not given to secure purchase money, is

void, and foreclosure will be enjoined at the suit

of one who has subsequently received a deed of

the same land from the husband and wife, though

the mortgage was recorded.—Yager v. Merkle,

4 N. W. 819, 26 Minn. 429.

52. Under Gen. St. Minn. 1878, c. 69, § 2, It

is necessary that the husband unite with the wife

as a party in the execution of conveyances. A

mere consent by the husband to the execution

by the wife of her sole conveyance is not suffi

cient; neither is the execution of the sole con

veyance of the wife by her husband, as her

agent, "joining with her in the conveyance."—

Gregg v. Owens. 33 N. W. 216. 37 Minn. 61.

Distinguishing Merrill v. Nelson. 18 Minn. 866. (Gil. 883.)

53. Covenants, contained in a contract for the

sale of land by a married woman, in which she is

not joined by her husband, will not constitute a

consideration for a conveyance by her, as they are

not binding upon the purchaser, the contract being

void.—Nell v. Dayton, (Minn.) 45 N. W. 229.

48 Minn. 242.

54. Gen. Laws 1887, c. 207, declaring that "wo

men shall retain the same legal existence and

legal personility after marriage as before mar

riage, and shall receive the same protection of

all her rights as a woman which her husband

does as a man, " does not change the married wo

man's act, (Uen. 6t. 1878, c. 69,) under which

no conveyance or contract for the sale of land,

made .'jy a married woman, is valid, unless her

husband joins in the execution thereof.—Althen

v. Tarbox, (Minn.) 50 N. W. 1018.

Minority of wife.

55. Rev. St. c. 46, i 2, provided that "a hus

band and wife may, by their joint deed, convey

the real estate of the wife in like manner as she

might do by her separate deed if she were un

married. " Held, that a conveyance thereunder

by a husband and wife of the wife's real estate,

she being an infant, was of no greater effect than

a conveyance by her alone, she being sole, would

be. —Dixon v. Merritt, 21 Minn. 196.

56. Gen. St. 1878, c. 40, § 2, provides that, where

a married woman executes jointly with her hus

band a deed of her separate real estate, the valid

ity of such deed is not affected by the fact of her

minority. Held, that the provisions of that chap

ter extend to mortgages. — Daley v. Minnesota

Loan & Investment Co., (Minn.) 45 N. W. 1100.

43 Minn. 517.

Assignment for creditors.

57. Gen. St. 1878, c. 69, { 2, makes a married

woman bound by her contracts, and her property

liable for her debts, the same as if she were a

feme sole, giving her the right to make any con

tract which she might make if single, "except

that no conveyance or contract for the sale of
her real estate • * • shall be valid unless

her husband join with her in such conveyance. "

The insolvent law of 1881, as amended by Laws

1889. c. 80, provides (section 1) that whenever

"any debtor" shall become insolvent, he may

make an assignment of all his unexempt property

for the benefit of creditors, and (soction 2) that

whenever any insolvent debtor shall commit cer

tain acts, including a failure to make an assign

ment, under section 1, within 10 days after a

levy on any of bis property, the court may, on

petition of his creditors, appoint a receiver, etc.

Held, that a married woman can make a volun

tary assignment of all her unexempt property,

including land, for the benefit of her creditors,

without her husbaud joining in its execution.

—Kinney v. Sharvey, (Minn. ) 50 N. W. 1025.

Estoppel to deny conveyances.

58. A married woman who, at her husband's re

quest, oxecutes and acknowledges a deed, without

reading it, or showing sufficient excuse for not

reading it, of real property, knowing it to bo such

md who allows her husband to take it away for

delivery to a purchaser, is estopped, as against an

innocent purchaser, to assert that the deed was in

valid because, when she executed it, no grantee

was named in it, or because she did not know that
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the land described in the deed was her own.—Dob

bin v. Cordiner, (Minn.) 42 N. W. 870.

41 Minn. 165.

59. The fact that the grantor In a deed repre

sented to the grantee that she was a single woman,

will not estop her from setting up her coverture to

avoid such deed because not executed by her hus

band, where no consideration was paid, nor any

liability incurred therefor, by the grantee.—Nell

v. Dayton, (Minn.) 45 N. W. 229.

43 Minn. 242.

in. Marriage Settlements.

Antenuptial contracts.

60. A man having a large estate, who had been

once married, and wbo had six children living, en

tered into an antenuptial contract prior to a second

marriage. He was over 70 years of age, and the

proposed wife 89 years of age. This contract pro

vided that the wife should, upon his death, have

absolutely one-seventh of all his estate in lieu of

the one-third interest to which by law she would

be entitled, and also that In case the husband

should survive the wife the same interest in his

estate should, upon his death, descend to her heirs

and personal representatives. Held, that the con

tract was valid.—Hosford v. Hosford, (Minn.) 42

X. W. 1018.

41 Minn. 245.

61. Gen. St. Minn. 1866, c. 48, 55 14-17, and Id.
•. 69, f| 1, 4, prescri bing what sort of a provis-

,on for a wife in an antenuptial contract shall

have the effect to bar dower, do not limit such

contracts to barring dower alone, but all the

rights of each party in the property of the other

may be fixed by antenuptial contract.—Desnoyer

v. Jordan, 7 N. W. 140, 27 Minn. 295.

62. An antenputial contract by which it is

agreed that the wife shall take certain property

at her husband's death in lieu of her dower, and

other claims against her husband's estate by vir

tue of the marriage, is not affected by Gen. St.

Minn. 1878, o. 46, j§ 2, 8, enacted after the mak

ing of the contract, by which dower was abol

ished, and the surviving husband and wife given

absolutely one-third of the decedent's estate.—

Desnoyer v. Jordan, 7 N. W. 140, 27 Mion. 295.

63. By an antenuptial contract the husband

granted to the wife an annuity of $500 per annum

during her life, which was made a charge upon

his "estate and lands," and in consideration

thereof she released all her right of dower and all

her interest or claim of any kind in his estate,

except as to the provision so made for her. The

husband having died intestate, leaving the wife

surviving him, the probate court, on her petition,

made an allowance to her of 150 per month for

her maintenance during the settlement of the es

tate, pursuant to Gen. St Minn. 1878, c. 51, 8 1.

Such allowance was paid by the administrator

without objection from any one, and his accounts

showing such payments were allowed by the

probate court, and no exception to or appeal from

the action of the court was over taken. Held,

that payments made to the widowon such special

allowance under the statute could not be applied

os payments upon her annuity under the ante-

Quptial contract, although, according to the terms

V.lM.DIG.—29

of the contract, she might not have been entitled

to any allowance under the statute. —Desnoyer v.

Jordan, 14 N. W. 259, 80 Minn. 80.

64. uy an antenuptial contract the husband

granted to the wife an annuity during her life,

which was made a charge upon his "estate and

lands, " and in consideration thereof she released

all her right of dower and all her interest or

claim of any kind in his estate, except as to the

provision so made for her. The husband died in

testate, leaving the wife surviving him. Held,

that the probate court might properly make a

decree assigning the real estate to the heirs, sub

ject to the charge of the annuity. The court was

not required to retain control of the real estate

until the death of the widow, and such decree in

no way prejudiced her rights or remedies, as the

annuity might be enforced against and collected

out of the estate in the hands of the heirs, as

well as if in the hands of the administrator.—

Desnoyer v. Jordan, 14 N. W. 259, 30 Minn. 80.

IV. Conveyances and Gifts between.

Conveyances.

65. The husband's conveyance directly to the

wife of real estate previously purchased with her

separate property is valid where it is made as a

settlement upon her, and provision for her main

tenance, and is not prejudicial to the rights of

creditors.—Wilder v. Brooks, 10 Minn. 50, (Gil.

82.)

66. Where a husband conveys real estate to his

wife by ordi nary deed, the presumption is that such

a conveyance is for the purpose of making a settle

ment upon her, or providing for her maintenance,

even though it include alfhis property.—Wilder

v. Brooks, 10 Minn. 50, (Gil. 82.)

67. The record of a deed from ahnsband directly

to his wife has the same force and effect, as notice,

as any other deed.—Wilder v. Brooks, 10 Minn. 50,

(GiL 82.)

68. A contract by a married woman, by which

she releases to her husband her incipient or in

choate interest under the statute in his real es

tate, is a contract relative to an interest in such

real estate, within the meaning of Gen. St. Minn.

1878, c. 69, t 4, which provides that "no contract

between a husband and wife, the one with the

other, relative to the real estate of either, or any

interest therein, shall be valid;" and such a con

tract would be void also at common law.—Rausch

v. Rausch, 28 N. W. 920, 35 Minn. 291.

69. The rule of the common law and of Gen.

St. Minn. 1878, c. 69, 5 4, making conveyances

of real estate between husband and wife invalid,

does not apply to indirect conveyances through a

third person.—McMillan v. Cheeny, 16 N. W.

404, 30 Minn. 519.

Gifts.

70. Where the husband makes a gift of a prom

issory note directly to his wife, the equitable ti

tle, so far as concerns the parties thereto, rests in

her, and she may maintain an action thereon in

her own name against the maker.—Tullis v. Frid-

ley, 9 Minn. 79, (Gil. 68.)
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If

71. Plaintiff and defendant exchanged certain

property. Defendant afterwards sold the prop

erty so procured from plaintiff, and Invested the

proceeds in real estate, the title to which was

taken in his wife's name. On suit of plaintiff,

the contract of exchange was rescinded. Held,

that it was proper to charge the property of de

fendant's wife with so much of the proceeds of

plaintiff's property as had been used in its pur

chase.—Kiefer 7. Rogers, 19 Minn. 32, (Gil. 14.)

72. Under the married woman's act, which, as

to property rights, places afeme covert on substan

tially the same footing as a feme vote, there is no
presumption that when a wife places her money in

the hands of her husband she intends to make a

ift to him—Chadbourne v. Williams, (Minn.) 47

' W. 812.

45 Minn. 294.

73. On an advance of money by a wife to her

husband to enable him to pre-empt a tract of land,

for which purpose he had no means of his own,

there was no writing executed as evidence of a

debt, and no direct evidence as to whether the

transaction was a loan or a gift. Held, that a

jury might properly find that it was a loan, even

though there was no formal promise or agree

ment to repay the money.—MuNally v. Weld, 14

N. W. 895, 30 Minn. 209.

74. Testimony by a husband that his wife gave

to him a note, "to use just as any other proper

ty, " does not necessarily show a gift of the note

by her to him.—Conger v. Nesbitt, 15 N. W. 875,

30 Minn. 436.

V. Actions.

Wife as party in actions generally.

75. Under Rev. St. o. 70, $ 30, as amended by

Laws 1852, p. 8, relating to actions by or against

married women, where the action is between

husband and wife, she may appear in person.

Where she is plaintiff in an action concerning

her separate property, sue may or may not Join

her husband. If he is joined, there is no neces

sity for a next friend. Where she is sued with

reference to her separate estate, and her husband

is not joined, sue must appear by her next friend

or guardian. If her husband is joined, tney may

appear and answer jointly, unless there is reason

why they should answer separately, in which

case the court will permit them to sever the de

fenses, and will appoint a next friend for the

wife. It is irregular for the wife to answer alone,

or to select a next friend, without leave of the

court—Wolf v. Banning, 3 Minn. 202, (Oil- 133.>

By husband for injuries to wife.

76. The Joinder of a husband as plaintiff with

the wife, in an action for a personal tort against

her, is a mere irregularity, which may be disre.

garded, or at any time corrected by striking out

b'.s name.—Colvill v. Langdon, 22 Minn 565.

77. Where plaintiff and his wife were at the

same time personally injured by the same act of

negligence of the defendant, a recovery by plain-

tiir for the injury to his person is no bar to an ac

tion by him to recover for loss of the society and

services of his wife, and for expenses in effecting

her cure, caused by the injury to her.—Skoglund

v. Minneapolis St. Ry. Co., (Minn.) 47 N. W. 1071.

40 Minn. 330.

By wife.

78. Real estate devised to a married woman,

prior to the repeal of Pub. St. Minn. o. 61, $ 106,

which provides that real estate devised to a wo

man after marriage shall be her property to the

same extent that it would have been before mar

riage, is her separate property, within Gen. St. c.

66, $ 29, and an action in regard thereto may bo

maintained in her own name, as provided by the

latter section.—Spencer v. Sheehan, 19 Minn. 338,

(Gil. 292.)

79. The mere residence together of husband and

wife upon the separate property of the wife, ac

companied by no adverse claim on the part of the

husband, will not preclude the wife from main

taining, in her own uame, an action for trespass

committed upon such property, under Laws 1869,

c. 56, i 1, providing that the wife may take, hold,

and occupy property, free from the control of her
husband, as "fully as if she was unmarried. "—

Spencer v. St. Paul & S. C. R. Co., 23 Minn

<29; Wampach v. fame, 22 Minn. 34.

80. The husband is not a necessary party plain

tiff in an action by a married woman for her sep

arate property. — Nininger v. Board of County

Com'rs Carver County, 10 Minn. 133, (Gil. 106.)

81. Where, in an action by a married woman,

the complaint alleges that she purchased certain

property, the presumption is that she purchased

with her own money, and for her separate uso.—

Nininger v. Board of County Com'rs Carver Coun

ty, 10 Minn. 133, (GiL 106.)

82. A complaint in an action of conversion al

leged that plaintiff, a married woman, acquired

the goods in controversy by purchase after mar

riage, but that the same were not by the terms of

the purchase secured to her sole and separate

use, nor did the instrument of conveyance there

of contain a power of disposition thereof by deed,

will, or otherwise. Held insufficient, undei

Gen. St Minn. 1866, c 69, §§ 2, 8, giving a married

woman exclusive control over property only where

the conveyance under which she holds gives her

a power of disposition overthe property.—Leigh-

ton v. Sheldon, 16 Minn. 243, (Gil. 214.)

83. The fact that a promissory note, purchased

by a husband acting merely as agent for his wife,

is indorsed by the payees, through mistake or in

advertence, payable to the order of the agent,

instead of the principal, to whom it in fact be

longed, will not prevent her from maintaining

an action upon it in her own name, and she nitty

Bhow by parol her relation to and right of prop

erty in the note.—Conger v. .Nesbitt, 15 N. W.

875, 30 Minn. 436.

84. The fact that a married woman allowed

her husband to present a note In his own name,

as a claim belonging to him, in an arbitration

between himself and the maker, does not estop

her from asserting her ownership of the note in

an action thereon against the maker, where, it

does not appear that the latter was prejudiced

or misled to his damage.—Conger v. Nesbitt. 15

N. W. 875, 80 Minn. 486.

85. An allegation in a complaint by a married

woman, as indorsee of a promissory note, that U

was "duly assigned, transferred, sold, and deliv

ered" to her, and still is her property In "her i—*
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right and possession, " is a sufficient allegation

that the note is her separate property.—Kennedy

r. Williams, 11 Minn. 314, (Gil. 210.)

Against husband.

86. Where the separate property of a married

woman is fraudulently appropriated by a husband

after marriage, as where he uses it in the pur

chase of land, taking the title in his own name,

without her knowledge or consent, she has a

remedy against him to enforce the trust thereby

created, as in other cases.—Rich v. Rich, 12 Minn.

468, (Oil. 860.)

87. In an action by a married woman against

her husband to recover certain lands, purchased

with the proceeds of certain school lands claimed

as her own property, the complaint averred that

she purchased such school lands, and "was the

owner of the improvements on such premises and

of the land. " Held, that it would be presumed,

after judgment, that she purchased with money

that was ner separate property, and for herself;

and, her husband not having objected to the pur

chase, but joined in the sale, it would also be pre

sumed, if his consent was necessary, that he con

sented thereto.—Rich v. Rich, 12 Minn. 468, (Oil.

860.)

88. In an action by a wife against her husband

to enforce a trust in lands purchased with her sepa

rate property, it is too late after judgment to raise

any questions as to her capacity to sue.—Rich v.

Rich, 12 Minn. 468, (Gil. 869.)

Against wife.

89. A deed may be reformed in equity against

the wife of the grantor as well as against the

grantor; married women being put by statute on

the footing of femes sole as respects property and

capacity to contract—Christmaa v. Colbert, 24

N. W. 801, 83 Minn. 509.

90. In an action by an attorney against a hus

band and wife for services in actions involving

the wife's title to real estate, brought to protect

that title, it appeared that the husband employed

plaintiff to bring such suits on behalf of himself

and his wife; that she knew of this; that the

suits were accordingly brought by plaintiff in the

name of the two; that the wife knew they were

so brought, and communicated by letter with

plaintiff in regard to them, requesting him to go

on and protect her interests ; that she left the

whole matter to her husband; and that she

spoke of ' plaintiff as her counsel. Held, that a

dismissal of the action as to the wife, on the

ground that no employment of plaintiff by her

was shown, was error; there was evidence on

that point sufficient to be submitted to the jury.

—Comfort v. Bprague, 18 N. W. 103, 81 Minn.

405.

91. In an action to enforce a mechanic's lien

upon property of a married woman, in which the

husband is joined as formal defendant, a claim

due from plaintiff to the husband cannot be in

terposed as set-off.—Carpenter v. Leonard, 5 Minn.

155, (Gil. 119;) Same v. Wilverschied, 5 Minn.

170, (GU. 133.)

92. Where the separate estate of a married wo

man is taken in proceedings for the condemna

tion of lands, the husband may be joined in an

appeal therefrom.—Wilkin T. Bt. Paul, 8. & T.

F. R. Co., 22 Minn. 177.
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I.

Identity.

Of land described in deed, see Ejectment, 28., see Ejectment, 26, 27.

Dlegal Voting.

Bee Elections and Voters.

Illegitimate Children.

See Bastardy.

Impeachment.

Of witness, see Witness, 83-101.

Implied Trusts.

See Trusts, 18-88.

Implied Warranty.

See Sale, 68-69.

Impotency.

Ground for divorce, see Divorce, 2, 8.

Imprisonment.

See Arrest; Bail; False Imprisonment.

Duress, see Duress, 8.

For debt, see Bastardy, 18, 17; Constitutional

Law, 159; Execution, 159; Innkeepers, 13, 14.
Until payment ol hue, see Fines.

Improvements.

Bee Ejectment, 36-49; Specific Performance, 105,

106; Taxation, 303-304; Tenancy in Common

ana Joint Tenancy, 23, 24.

Imputed Negligence.

Bee Negligence, 72, 78; Railroad Companies, 164,

165.

Inadequate Damages.

See Damages, 80-94.

Incumbrances.

Covenant against, see Covenants, 10, 11.

INDECENT ASSAUDT.

L Civil Action, 1-4.

IT. Criminal Prosecution, 5, 6.

L Civil Action.

Evidence.

1. The same rule of evidence is applicable In

a civil action for indecent assault in regard to

complaint made by the female Immediately after

the assault, and while suffering from the same,

as would be in a criminal prosecution for the

same offense; her personal condition and appear

ance, and the fact that she forthwith made com

plaint, are all competent.—Gardner v. Kellogg, 23

Minn. 4c3.

2. In an action for damages, charging defend

ant with making divers indecent assaults at dif

ferent times upon the plaintiff, evidence that dur

ing such period plaintiff's treatment of defend

ant was of the most friendly character is admis

sible.—Schuek v. Hagar, 24 Minn. 339.

8. In a civil action for damages for indecent

assault, evidence of the good character of de

fendant is admissible.—Sohuek v. Hagar, 24

Minn. 339.

Damages.

4. In a civil action for Indecent assault, ex

emplary damages may be properly allowed.—

Gardner v. Kellogg, 23 Minn. 463.

LL Criminal Prosecution.

Indictment and verdict.

5. Pen. Code Minn. $ :J45, entitled "Indecent As

sault, " provides that any person who takes inde

cent liberties not amounting to rape, an attempt

to commit rape, or an assault with such intent,

with or on the person of any female without her

consent, or, if she be under the age of ten years,

without regard to consent, is guilty of felony.

Held, that one may be convicted of such crime

under an indictment charging an assault with in

tent to carnally know and abuse; Gen. St. 1878, c

114, 8 19, authorizing a conviction for any offense

necessarily included in the one charged in the in

dictment.—State v. West, (Minn.) 40 N. W. 249.

89 Minn. 321.

6. A verdict of "guilty or an indecent assault"

sufficiently describes the offense of taking " any in

decent liberties with or on the person of any fe

male," etc.. which is made a felony by Pen. Code,

Minn. 5 245, entitled "Indecent Assault."—State

v. West, 40 N. W. 249, 39 Minn. 321.

INDEMNITY.

See, also. Guaranty.

Indemnifying bonds, see Bonds, 2, 5-7.

Mortgage to indemnify, see Mortgage*, 133.

Of sheriff, see Sheriffs and Constables, 46.

When action lies.

1. The mere recovery of Judgment against a

person will not, in the absence of actual damage.
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entitle him to recover on an agreement to in

demnify him against any liability in respect of

the matters on which such Judgment was recov

ered.—Weller v. Eames. 15 Minn. 461, (Gil. 876.)

Dlstliwnlahed In Howe v. Freidhelm. 7 N. W. 1*1. 27
Minn. £95; Houston v. Nord, 40 N. W. G70, 88 Hlnn. 493.

2. Defendant agreed to indemnify plaintiff

as indorser of a promissory note, and, the maker

having failed to pay it, and plaintiff's liability

as indorser having become absolute, be took up

the note by executing his own promissory note

for the amount, which the holder of the original

note accepted, surrendering the former to plain

tiff. Held, that if the holder accepted plaintiff's

note, not as collateral, but as payment and satis

faction of the original note, this was equivalent

to a payment in money, and an action would lie

against defendant on his contract of indemnity,

though the plaintiff had not paid his own note.—

Bausman v. Credit Guarantee Co., (Minn.) SON.

W. 496.

47 Minn. 877.

Index.

Of records, see Chattel Mortgages, 73, 44.

INDIANS.

Half-breed scrip, see Public Lands, 97-108 ; Re

plevin, 61.

Marriage between, see Marriage, 8.

Murder of, see Hf/micide, 7, 8.

Taxation of property on reservations, see Taxa-

tlon, 17.

Jurisdiction.

1. A probate court, the territorial Jurisdiction

of which may extend over an Indian reservation,

has no Jurisdiction to administer upon the estate

of an Indian, a member of the tribe to which such

reservation belongs, and residing thereon.—

U. S. v. Shanks, 15 Minn. 869, (Gil. 802.)

Beservations.

2. The portion of the Indian reservation de

scribed and provided for in the treaty with the

Chippewa Indians of February 22, 1855, which,

under the exception and stipulation of the subse

quent treaty of May 7, 1804, was granted to

Chief Hole-in-the-Day, retained its character as

an Indian reservation, notwithstanding such

grant.—United States v. Shanks, 15 Minn. 309,

(Gil. 302.)

Conveyances.

8. A Sioux half-breed, and beneficiary under

the treaties and acts of congress setting apart the

half-breed reservation near Lake Pepin, being in

possession of certain lands within the reservation,

quitclaimed, with covenant of further assurance,

and surrendered possession, to defendant, who

quitclaimed to A., with covenants of further assur

ance when he should thereafter acquire title of the

United States. Held, that the deed from defend

ant to A. was not void as against public policy,

nor in contravention of 4 U. S. St. at Large, 780.

which renders invalid any purchase, grant, etc.,

of lands, or of any title or claim thereto, from any

Indian nation or tribe, unless it be made by treaty

or convention, and imposes a penalty upon anyone

who, without authority, attempts to negotiate any

such treaty.—Hope v. Stone, 10 Minn. 141, (GiL

114.)

Claims for goods sold.

4. Claims for goods sold to the Sisseton and

Wahpeton bands of the Sioux tribe of Indians,

allowed by tho head men of such bands, under

treaty stipulations of the United States for tho

payment of such claims, will not be paid with

out the sanction of the government, and are di

rect claims against the United States within the

meaning of Act Cong. Feb. 26, 1853. invalidating

assignments of claims against the United States

made prior to their allowance. —Becker v. Sweet-

zer, 15 Minn. 427, (Gil. 846.)

5. Under Act Cong. Feb. 26, 1853, (10 U. a

St. at Large, 170,) invalidating all assignments

of claims against the United States unless mads

"after the allowance of such claim, the ascer

tainment of the amount due, and the issuing of

a warrant for the payment thereof, " an assign

ment prior to December 8, 1850, of a claim

against Sioux or Dakota Indians for goods sold

and delivered to them, which at the time of such

assignment had not been examined and allowed

by the United States, is void.—Becker v. Sweet-

ler, 15 Minn. 427, (Gil. 346.)

Action on note for benefit of Indian

tribe.

6. The action on a promissory note made pay

able to the order of the United States Indian agent,

or his successor in office, for the benefit of a tribe

of Indians, must be brought in the name of the

government, and not that of the agent.—Balcombe

V. JSorthup, 9 Minn. 172, (Gil. 159.)

INDICTMENT.

Arraignment, see Criminal Law, 22, 23.

Motions to quash, see Criminal Law, 25, 26.

Particular crimes, see .Abortion, 2; Adultery, 2;

Assault and Battery, 25-29; Bigamy, 3-6;

Blackmail, 2,8; Chattel Mortgages, 113, 114;

Cruelty to Animals; Elections and Voters, 57-

69; Embezzlement, 9-19; Extortion, 2; False

Pretenses, 8-6; Forgery, 8-14; Gaming, 9-11;

Highways, 73-76; Homicide, 30-42; Indecent

Assault, 5, 6; Intoxicating Llqu<rrs, 54-71;

Larceny, 10-24; Malicious Mischief, 8; Office

and Officer, 15, 16; Perjury, 2-4; Rape, 8-7;

■Seduction, 11-14.

Finding and presenting.

1. The indorsement on an indictment properly

filed of the words "a true bill," signed by the

foreman, is sufficient evidence that it was

"found" by the grand Jury.—State v. McCartey,

17 Minn. 76, (Gil. 54;) State v. Beebe, 17 Minn.

241, (Gil. 218.)

2. An indictment found by tbe grand Jury,

and properly filed, will be presumed to have

been properly presented to the court, as pre

scribed by Gen. St. Minn. 186G, c. 107, § GO;

Gen. St. 1878, c. 107, § 00—State v. Beebe, 17

Minn. 241, (Gil. 218.)



907 908INDICTMENT.

Caption.

3. An indictment for a crime committed In

an organized county was entitled in that county

and in others which were unorganized, attached to

the first for judicial purposes. Laws Minn. 1867,

c. 113, § 1, provides that, "in all cases where

one or more counties are attached to another for

judicial purposes, the title of the district court

for such counties shall hereafter be, ' The State

of Minnesota, district court for such judicial dis

tricts, counties of and , " etc. Held,

that the expression "such counties" was meant

to include not only counties attached to another

for judicial purposes, but the county to which

tbey are attached, and that therefore the indict

ment was properly entitled and found. State v.

Gut. 13 Minn. 343, (Gil. 315,) followed.—State V.

btotcely, 10 Minn. 282, (Gil. 249.)

4. The entitling of an indictment as in a

county to which another is attached for judicial

purposes, instead of in both counties, is a mere

formal defect, not prejudicing any substantial

rights of defendant, and no ground for setting it

aside.—State v. McCartey, 17 Minn. 76, (Gil.

54.)

5. The number of the judicial district is no

part of the title of the district court, and, if

wrongjy stated in an indictment, may be reject

ed as surplusaee.—State v. Munch, 22 Minn. 67.

Form of accusation.

6. Under Pub. St. c. 105, §§ 2, 8, specifying the

requirements and form of an indictment, an in

dictment commencing "The grand jurors of the

county of Rice, in the state of Minnesota, upon

their oaths present that," etc., instead of follow

ing the form given in the statute, "A. B. is ac

cused by the grand jury of," etc., if it sufficient

ly states facts constituting the offense, is good.

—State v. Hinckley, 4 Minn. 345, (Gil. 261.)

7.' An indictment for a crime which has a

name, and is divided into several classes or de

grees, such as larceny, which, in the accusing

parts, charges the defendant with having commit

ted the offense by name, and in the specifications

brings it within one of the specified classes, is suf

ficient.—State T. Eno, 8 Minn. 220, (Gil. 190.)

Describing offense.

8. Where the averments, in an indictment for

"assault with intent to do great bodily harm, " un

der Lews Minn. 1864, c. 41, show that the acts

done constitute a crime, the indictment is suffi

cient, without the use of the words "criminally"

and "feloniously," to characterize the offense.—

State v. Garvey, 11 Minn. 154, (Gil. 95.)

9. An indictment for misdemeanor, otherwise

sufficient, is not rendered bad by an allegation

therein that the offense was "feloniously" com

mitted. -State v. Hogard, 12 Minn. 293, (Gil. 191.)

10. An indictment which charges defendant

with a criminal offense, and fails to set out the

acts, facts, and circumstances constituting such

offense, or sets out acts, facts, and circumstances

consistent with his innocence of the offense

charged, is bad.—State v. Mclntyre, 19 Minn.

98, (Gil. 65.)

11. The charge in an indictment may be made

in the words of the statute, without a more par

ticular statement, when, by the use of such words,

the act constituting the offense is fully, directly,

and expressly alleged.—State v. Comfort. 22

Minn. 271.

Several defendants.

12. An indictment against two or more persons

may charge the act to have been done by them col

lectively.—State v. Johnson, (Minn.) 85 N. W. 878.

87 Minn. 498.

Negativing exceptions.

13. Where the enacting clause of a statute,

under which a criminal prosecution is brought, de

scribes the offense, with certain exceptions, in

such clause expressed, it is necessary that an

indictment should negative such exceptions.—

State v. Mclntyre, 19 Minn. 93, (Gil. 65.)

Description of persons.

14. On trial of an indictment for the sed ac

tion of one "Anne Forrest, " it appeared that her

real name was "Fourai," pronounced us if

spelled "Fo-ray, " the French pronunciation of

"Forest;" that she was a French-Canadian; and

that defendant understood French. Held, that

defendant was not misled by the misnomer. —

State v. Timmens, 4 Minn. 325, (Gil. 241.)

15. Where a person is called in an indictment,

in describing the offense, by a name other than

his true name, but he is known as well by such

other name as by his true name, it is not a vari

ance.—State v. Brecht, (Minn.) 42 N. W. 602.

41 Minn. 50.

16. The name of defendant was not repeated in

the "commencement" of an indictment after the

title of the action, the commencement reading as

follows: "State v. M., accused of the crime of,"

etc. Held, that the indictment was not insufficient

for that reason.—State v. Monson, (Minn.) 42 N.

W.790.

41 Minn. 140.

Description of property—Reference to

exhibits.

17. An indictment for a fraudulent sale of

mortgaged chattels, contrary to statute, in whicb

the description of the property sold was stated

under a videlicet only, referred to a copy of the

mortgage attached as an exhibit. Held that,

though such a practice in criminal pleading was

not to be encouraged, and a motion to set aside

the indictment, made upon arraignment, might

properly have been granted, the exhibit mast be

deemed a part of the indictment as against a de

murrer.—State v. Williams, 21 N. W. 746, 33

Minn. 537.

Time and place.

18. In an indictment an offense was alleged to

have been committed on "the fifth day of July,

one thousand eight hundred and seventy-one. *

Held, that the time was sufficiently designated,

and omission of the word "year" was immate

rial.—State v. Munch, 22 Minn. 67.

19. An indictment alleging that a rape was

committed within the county is sufficient; the
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particular place need not be specified.—O'Con-

nell v. State, 6 Minn. 279, (Gil. 190.)

20. Under Pub. St. p. 761, $ 89, providing

that when any offense is committed within the

state, on board of any vessel navigating any

river or lake, an indictment therefor may be

found in any county through which such vessel is

navigated durinR the same voyage, an indict

ment charging the offense as committed in a cer

tain county is sustained by proof that it was

committed on a vessel which passed through that

couuty on a voyage during which the act took

place. -State v. Timmens,4 Minn. 326, (Gil. 241.)

21. An indictment averred that defendant was

judge of probate of a county named, and tben and

there extorted, etc. Held, that " there, " in the con

nection in which it was used, was not equivalent
to uin the county aforesaid," aud the indictment

was insufficient.—State v. Brown, 12 Minn. 490,

(GIL 393.)

22. An Indictment in one county which avers

the commission of an offense in an adjoining coun

ty, but within 100 rods of the dividing line be

tween the two, is sufficient, under Gen. St. Minn.

1860, c. 108, § 20, permitting, in such case, the pros

ecution of the offense in either county.—State v.

Robinson, 14 Minn. 447, (Gil. 833.)

23. Putting the date when and the place where

found, at the end of an indictment, after the words

"against the peace and dignity of the state of Min

nesota, " does not vitiate it ; such date and place

are no part of the indictment.—Stato v. Johnson,

(Minn.) 35 N. W. 373.
87 Minn. 493.

Signing by foreman.

24. Where an indictment Is not signed by the

foreman of the grand jury, failure to move to set

asido the indictment, or to demur to the same, is a

waiver of the objection.—State v. Shippey, 10

Minn. 223, (Gil. 178.)

Indorsing witnesses' names.

25. Where the evidence before a grand Jury on

a charge against one person shows that another

ought also to be indicted in respect to the same

transaction, an indictment may be found against

such other person, and the names of the witnesses

sworn in the one case may properly be indorsed

on the indictment in the other.—State v. Beebe,

17 Minn. 241, (Gil. 218.)

Duplicity.

26. An indictment against a justice for willfully

neglecting to perform his duty, and for misbe

havior in office, charged "that the defendant, hav

ing in his possession, as justice, money paid in sat

isfaction of a judgment recovered before bim.

corruptly, etc., withheld the same when the judg

ment creditor made inquiry about the same, and

withheld knowledge that it had been paid, and

neglected to pay over the money, and willfully and

corruptly advised a sale of the judgment, and that

afterwards he paid a portion of the money to other

persons. " ffefd, it not being alleged that any de

mand for the money, or for information whether

it was paid, was made, or that payment to a third

person was wrongful, or how much of the judg

ment was for damages, or how much for costs, that

the indictment was bad, as attempting to show

two or more distinct offenses.—State v. Coon, 14

Minn. 456, (Gil. 340.)

27. An indictment for maintaining a nuisance

charged defendant with maintaining a high stone

building, overhanging the street, liable to fall

on persons passing along on such street, and also

permitting toremain on his land, near such thor

oughfare, quantities of filth and dirt, emitting a

poisonous stench, dangerous to public health.

Held, that a demurrer to the indictment, as

charging two distinct offenses, should be sus

tained.—Chute v. State, 19 Minn. 271, (Gil. 230.)

27a. An objection to an indictment for duplic

ity cannot be raised by objecting to the admission

of any evidence under it.—State v. Henn,40 N. W.

564, 39 Minn. 464.

Joinder of offenses—Election.

28. Where an indictment alleges an offense,

.he time of the commission of which is not ma

terial, as larceny, upon a day named, and the

testimony tends to show the commission of the

offense charged on the day alleged, and the com

mission of a precisely similar offense on a day

aot alleged, the prosecution may elect for which

it will proceed.—State v. Johnson, 23 Minn. 569.

Second indictment for same offense.

29. It is no ground for setting aside an Indict

ment that another indictment is pending against

the defendant in the same court, for the same of

fense.—Stato v. Gut, 18 Minn. 341, (GiL 315.)

Amendment.
30. Pub. St. c. 108, $ 7, allowing amendment

to an indictment upon demurrer, where defend

ant will not be unjustly prejudiced, does not

authorize the amendment of an indictment by in

serting the county in which the offense was com

mitted.—State v. Armstrong, 4 Minn. 335, (Gil.

251.)

INFANCY.

L Privileges and Disabilities, 1-21.

U. Actions, 22-34.

See, also, Qwirdian and Ward; Parent and

Child.

Appeal by guardian ad litem, see Appeal and Er

ror, 147.
Guardian ad litem on probate of will, see Wlllt,

36.
Minority of married woman, see Husband and

Wife, 47, 48.
Naturalization of children of alien, see Aliens, 8.

Negligence of master as to minor employes, see

Matter and Servant, 62, 68.
Sale of liquors to minors, see intoxicat ing Liquors,

44, 45.

I. Privileges and Disabilities.

Who are infants.

1. Under Gen. St. Minn. 1866, c. 59, S 2,

which provides that "females of eighteen years

shall bo considered of full ago for all purposes. "
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a feme sole, 18 years of age, may make and exe

cute a valid conveyance of land owned by her,

situated in this state.—Cogel v. Raph, 24 Minn.

194,

Contracts of infants, generally.

8. A contract made by an infant, and benefi

cial to him, is voidable only.—Cogley v. Cush-

man, 16 Minn. 897, (Gil. 354.)

8. A voidable contract, until rescinded, is

valid, aud acts done under it are lawful.—Cogley

v. Cushman, 16 Minn. 897, (Gil. 304.)

4. A. sold to B. and C, C. being a minor,

certain personal property, taking a mortgage

thereon, with other property, to secure the pur

chase money. Held, that the sale and mortgage

were to be deemed all one transaction, and, as to

the infant, voidable. — Cogley v. Cushman, 16

Minn. 897, (Gil. 854.)

Bight to recover wages.

5. An action for services rendered cannot be

defeated on the ground that, as the person ren

dering them was a minor, his wages belong to his

father, where it does not appear that his father

was living, or, if he was, that the services were

contracted for by him, or that he made any claim

for the money due for them.—O'Neil v. Chicago,

M. & St. P. Ry. Co., 34 N. W. 192, 33 Minn. 4s9.

6. Where a minor is employed, and renders serv

ice on his own account, it not appearing, either

from the pleadings or evidence, that his father

contracted for or made any claim to his wages,

though he knew of his employment, he can recover.

—Schoonover v. Sparrow, (Minn.) 87 N. W. 94^.

38 Minn. 893.

Liability for money borrowed.

7. An infant may repudiate a note given by

him for borrowed money without returning the

amount of the loan, unless it appears that the

money loaned is still in his possession.—Miller v.

Smith, 2 N. W. 942, 20 Minn. 248.

Liability for price of goods.

8. In an action to recover for goods, not nec

essaries, sold and delivered to an infant, defend

ant is net estopped to plead his infancy by the

fact that at the time of the sale he held himself

out as of age, and that the goods were sold and

delivered on therfaith thereof.—Conrad v. Lane,

4 N. W. 695, 26 Minn. 389.

9. An infant member of a partnership may

plead his infancy in bar of any personal liabil

ity for the price or value of goods sold to the

partnership. He is not estopped from so doing

by engaging in business as a member of the firm.

—Folds v. Allardt, 29 N. W. 201, 35 Minn. 488;

Cramer v. Same, Id. -, Butler v. Same, Id.

Necessaries.

10. A pony Is not a necessary for the price of

which an infant may bind himself, in the absence

of evidence that he used it as a means of support,

or that his needs required it.—Miller v. Smith,

2 N. W. 942, 26 Minn. 248.

Ratification.

11. In an action on a promissory note wherein

infancy was pleaded as a defense, there was evi

dence tending to show that the note was given in

part consideration for the purchase of certain

property. Held, that evidence of a deed of such

property from payee to defendant after he be

came of age, and a mortgaging of the same by

defendant, was competent to show a ratification

of the transaction.—Montgomery v. Witbeck, 23

Minn. 172.

Disaffirmance.

12. Where an executed contract made by an

Infant relates to personalty, and there is no evi

dence of fraud, he may rescind it before coming

of age.—Cogley v. Cushman, 16 Minn. 397, (Gil.

854.)

13. The disaffirmance by an Infant of a con

tract relating to personalty may be by any act

clearly demonstrating a renunciation of the con

tract.—Cogley v. Cushman, 16 Minn. 897, (Gil.

854.)

14. Where an Infant purchases personal prop

erty, giving a chattel mortgage thereon to secure

the purchase money, the sale and mortgage being

parts of one transaction, he cannot disaffirm the

mortgage without also disaffirming the sale and

relinquishing bis claim to the property as pur

chaser.—Cogley v. Cushman, 16 Minn. 397, (Gil.

854.)

15. On the Issue whether or not an infant had

disaffirmed a mortgage on certain horses, execut

ed by him, at the time when tho mortgagee took

the same, it appeared that the mortgagee took

the horses in the presence of the infant, who did

not consent in express terms, but made no objec

tion other than that "there was no cause for tak

ing the horses. " Held insufficient evidence of a

disaffirmance before the taking, and, no demand

and refusal of possession having been made after

the taking, the infant was not entitled to recover

in an action for conversion.—Cogley v. Cushman,

16 Minn. 897, (Gil. 354.)

Of conveyance.

16. The deed or mortgage of an Infant is not

void, but voidable, at the infant's option, and

disaffirmance should ba by some positive act.—

Dixon v. Merritt, 21 Minn. 196.

17. An Infant cannot disaffirm a conveyance of

real property until after he arrives at majority.—

Irvine v. Irvine, 5 Minn. 61, (Gil. 44.)

18. The execution of a warranty deed by •

person after coming of age, if he has not lost the

right to disaffirm, is sufficient disaffirmance of a

mortgage of the lands so deeded, given during

infancy.—Dixon v. Merritt, 21 Minn. 196.

19. A deed of conveyance of land executed by

an infant may be disaffirmed by the infant after

becoming of age by tho execution of a warranty

deed of the same premises to a different grantee.

It is not a condition precedent to the taking effect

of such a disaffirmance that the first grantee

should be placed in statu quo by the return of

the consideration or otherwise. — Dawson v.

Helmes, 14 N. W. 462, 80 Minn. 107.
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20. The right of a minor who has executed a

conveyance of real estate, to disaffirm it after be

coming of age, must be exercised within a rea

sonable time thereafter, or he will be barred of

his right to disaffirm. In a case of mere delay to

disaffirm after becoming of age, with nothing to

explain or excuse it or show its necessity, the

question of what is a reasonable time for dis

affirmance is a question for the court; and a de

lay of three years and a half, unexplained, is

prima facie more than a reasonable time.—

Goodnow v. Empire Lumber Co., 18 N. W. 283,

31 Minn. 468.

21. In sn action to recover land purporting to

nave been conveyed by an infant by an instru

ment which was not the deed of the alleged

grantor, no question of disaffirmance or obliga

tion of such infant to refund the money received

from defendant, or any one for him, can arise.

—Shillock v. Gilbert, 23 Minn. 880.

II. Actions.

By infant—Ratification.

22. Though it be shown that when an action

was commenced plaintiff was an infant, there is

no presumption, without more, that he continues

such.—Germain v. Sheehan, 25 Minn. 338. '

23. In an action of claim and delivery, the an

swer presented the issue, and a special verdict

found, that at the time of the commencement of

the action the plaintiff therein was an infant.

Held, that such issue and finding were immate

rial, in the absence of anything to show that in

fancy continues, or that he had not ratified the

action after coming of age.—Germain v. Sheehan,

25 Minn. 338.

24. Where an action is commenced by an Infant

without a guardian, he may, on coming of age

during its pendency, ratify what has been done,

and thereafter it will proceed the same as if prop

erly commenced ; which ratification may be pre

sumed from any conduct evincing his recognition

of its being carried on for his benefit.—Germain

v. Sheehan, 25 Minn. 838.

Appointment of guardian ad litem.

25. A judgment rendered upon default against

an infant over 14 years of age, after service of

summons upon him, but without the appointment

of a guardian ad litem, is erroneous and voidable,

but not void.—Eisenmenger v. Murphv, (Minn.) 43

N. W.784.

42 Minn. 84.

26. A failure to appoint guardians ad litem

for infant legatees on the accounting of an exec

utor, such appointment not being required by

statute, is not fatal to the validity or conclu

siveness of the judgment upon the accounting.

— Balch v. Hooper, 20 N. W. 124, 32 Minn. 158.

27. The appointment of a guardian ad litem

for an infant plaintiff is not put in issue by a

goneral denial of the allegations of the com

plaint.—Schuek v. Hagar, 24 Minn. 339.

28. Objection that one is acting as guardian

ad litem without authority should be by motiou

before answer.—Schuek v. Hagar, 24 Minn. 339.

29. An action on a policy of life insurance

payable to assured's "children, for their use, or

to their guardian, if under age, " may be main

tained by a guardian ad litem; it need not be in

the name of the general guardian.—Price v. Phoe

nix Mut. Life Ins. Co., 17 Minn 497, (Gil. 473.)

Pleading.

80. A complaint, in an action for the disaffirm

ance of a conveyance of land made during minor

ity, which fails to show that plaintiff is of age at

the time of bringing such action, is insufficient.

—Irvine v. Irvine, 5 Minn. 61, (Gil. 44.)

81. In an action for services rendered, prosecuted

by an infant through his next friend, the answer

denying the alleged infancy, the plaintiff need not

Srove that he is an Infant; his right of action not

epending upon that fact.—Meyenberg v. Eldred,

(Minn.) 35lf W. 87L

87 Minn. 508.

Evidence.

32. The burden is on defendant to establish

affirmatively the defense of infancy.—Klason v.

Rieger, 22 Minn. 59.

83. "Where the only evidence In support of a

defense of infancy is that of defendant alone,

which is uncontradicted on that point, though

'contradicted on other material facts,uthe jury

may properly deem defendant's testimony insuffi

cient to support his pica of infancy.—Klason v.

Rieger, 22 Minn. 59.

Judgment—Opening default.

34. An unexcused delay of more than ayear after

an Infant attains his majority to take steps to

avoid a default judgment is fatal to an application

for relief.—Eisenmenger v. Murphy, (Minn.) 43 N.

W. 784.

42 Minn. 34.

Informers.

Right of appeal in an action for penalty, see Qui

Tarn and Penal Actions.

Infringement.

Of trade-mark, see Trade-Marks, 2.

INJUNCTION.

I. Jurisdiction, 1-10.

II. Rights Enforced and Wrongs Prevented,

11-17.

III. Procedure, 18-32.

IV. Bonds and Actions Thereon — Damages,

83, 34.

Against

Collection of tax, see Taxation, 76, 77.

Execution, see Execution, 5, 44-46.

Foreclosure of mortgage by advertisement, see

Mortgages, 187-196.

Governor, see Constitutional Law, 24.

Laying out of highway by town supervisors, see

Hiijhways, 28.

Municipal corporation, see Municipal Corpora

tions, 331, 332.
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Against

Obstruction of highway, see Highways, 70, 71.

Use of lands for railroad without compensation,

see Eminent Dorruiin, 260-363.of streets for railroad without compensation

to abutting owners, see Eminent Domain,

291-296.

Waste, see Waste, 2, 8.
Appeal from order dissolving, see Appeal and

Error, 70.

I Jubisdictton.

.Irreparable injury.

1. When growing timber constitutes theprln

clpal value of land, the cutting thereof is irrep

arable injury, in the equitable sense, and ma;

be restrained bv injunction.—Butman v. James,

87 N. W. 66, 84 Minn. 547.

3. An execution sale of real estate, made

pending a motion to vacate the Judgment, will

not work such irreparable injury as to authorize

an injunction to restrain the sale.—Hart v. Mar

shall, 4 Minn. 294, (Gil. 211.)

8. A complaint by a state printer alleged his

right to print proceedings of a constitutional con

vention, and sought to enjoin a person claiming

the same right under a contract with the presi

dent of the convention from doing such printing.

The complaint also alleged that the value of the

work was $7,000, but contained no allegation

that plaintiff would derive a profit from the

work, or sustain a loss by being deprived of it,

nor did it appear that irreparable injury might

result to him if deprived of the work, that the

defendant was not pecuniarily responsible, or

that plaintiff had no adequate remedy at law.

Held, that the facts shown were insufficient to

warrant an injunction.—Goodrich v. Moore, 2

Minn. 61, (Gil. 49.)

4. Laws Minn. 1877, o. 106, provides two

modes in which bonds may be issued by a town,

one of which is valid and the other is invalid.

Held, that since such bonds need only recite that

they were issued pursuant to the statute, they

would not show on their face whether they were

issued in the valid or the invalid mode, and

would therefore be good in the hands ot a bona,

fide purchaser, and an injunction would lie to

restrain the town officers from issuing the bonds

in the invalid mode.—Harrington v. Town of

Plainview, 6 N. W. 777, 27 Minn. 224.

Multiplicity of suits.

5. The complaint and affidavits on which a

motion was made for an injunction to restrain the

collection of certain personal taxes averred that

defendant, tbe county treasurer, threatened to

distrain and sell property at plaintiff to satisfy

such taxes, and that, if heshould not be restrained

from so collecting the taxes, they would be col

lected, and distributed to the different purposes

for which they were levied, and thereby involve

plaintiff in a multiplicity of suits, leaving him

without an adequate remedy at law. Held, that

this did not present a case for an injunction.

Following Clarke v. Ganz, 21 Minn. 387.—Weibe-

ler v. Bullivan, 25 N. W. 03S, :J4 Minn. 817.

Adequate remedy at law.

6. Where the matter in litigation In an equita

ble action is a fund which has been brought into

court, the right of a stranger to the actiont who

claims the fund, to intervene in that action is not

such an adequate remedy as will prevent him from

bringing a separate action for such fund, and hav

ing an injunction to restrain the withdrawal of

the fund from the court.—Mann v. Flower, 5 N. W.

865, 26 Minn. 479.

7. An injunction to restrain a subtenant from '

use or the premises, in violation of a covenant

against such use by "the lessee, his heirs and

assigns," may be granted to the lessor, even

though the lease reserves to him a right of re

entry for breach of covenant, and stipulates that

such re-entry shall not work a forfeiture of fut

ure rents, there being no provision that the lessor

shall not be held to account to the lessee for the

possession after the re-entry. Such right of re

entry is not an adequate remedy which will de

prive the lessor of the right to an injunction.—

Stees v. Kranz, 20 N. W. 241, 32 Minn. 813.

8. A tax-paying property holder has a right,

in his own nume, to resort to equity to restrain,

oy injunction, a municipal corporation and its

officers from illegally creating debts., and issuing

negotiable bonds as evidences thereof, which

will increase his burden of taxation, for he has

no adequate remedy at law.—Hodgman v. Chi

cago & St. P. Ky. Co., 20 Minn. 48, (GIL 36.)

9. That the mortgagee in achattel mortagethat

has been paid, the property remaining in the pos

session of the mortgagor, threatens toforeclose and

sell the property, is no ground for an injunction.—

Normandin v. Mackey, (Minn.) 87 N. W. 954.

88 Minn. 417.

10. An Injunction will not lie to restrain county

commissioners from ordering an election for the

removal of a county-seat, for the statute providing

a mode for contesting elections furnishes a f nil

remedy.—Weber v. Timlin, (Minn.) 84 N. W. 29.

37 Minn. 274.

IL Rjgiitb Enforced aki> Wrongs Prevented.

Trespass.

11. A road overseer, acting under instructions

of town supervisors to keep an alleged highway

open, tore down plaintiff's fence, cut down his

shade trees, and did other injuries to his land.

Held that, on a finding by the trial court that

there was no highway across the land as claimed,

an injunction restraining further trespass there

on wasproperly granted.—Chadbourn v. Zilsdorf.

24 W. 308, 34 Minn. 43.

Riparian rights.

12. Injunction is the proper remedy for an un

lawful interference with the right of a riparian

owner to use the water flowing past his land.—

Morrill v. St. Anthony Falls Water-Power Co., S

N. W. 842, 26 Minn. 222.

13. The maintenance of a boom iu a stream,

against the consent of a shore owner, the effect

of which is to causo logs and brush to collect on

the shore of such owner, preventing his free and
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uninterrupted use of such shore, and wearing away

the soil, etc., is a trespass that may be restrained

by injunction.—Cotton v. Mississippi & K. R.

Boom Co., It) Minn. 497, (Gil. 429.)

Violation of contracts.

14. An agreement in a lease not to let adjoining

premises for the same purpose cannot be enforced

by injunction against subsequent lessees thereof.

—Napa Val. Wine Co. v. Boston Block Co., (Minn.)

46 N. W. 239.

44 Minn. 180.

15. Defendant, to whom land had been let on

shares, refused to divide the crop raised with the

landlord, and threatened to appropriate tbe

whole crop to his own use, and sell and dispose

of it. He had no tangible property out of which

a judgment could be collected. Held, that the

landlord was entitled to an injunction restrain

ing defendant from disposing of the lessor's share

of the crop.—Schmitt v. Cassilius, 16 N. W. 433,

81 Minn. 7.

Disposal of negotiable paper.

16. A note was made to the payee, in her life

time, among other things, in consideration that at

her death it should become the property of plain

tiff, and that the payee would by will give and be

queath the same to her. The payee died intestate,

and defendant holds the legal title to the note.

Held that, upon the death of the payee, plaintiff

became equitably entitled to the note, and that she

might enforce her claim as against the holder, un

less he was a bona fide purchaser, by an action in

equity to have him declared trustee for her, and to

restrain him from collecting and appropriating the

Sroceeds thereof.—Newton v. Newlor, (Minn.) 4a

[. W. 450.

46 Minn. 83.

Exclusive franchise.

17. The unlawful establishment of a rival ferry

within the territory of one acting under a fran

chise, duly granted, is an interference that will be

restrained by injunction.—McRoberts v. Wash-

burne, 10 Minn. 23, (Gil. 8.)

HI. Pkocedurb.

Granting—On complaint.

18. An injunction will not be granted upon

facts stated merely upon "information and belief. "

—Armstrong v. Sanford, 7 Minn. 49, (Gil. 34.)

19. An injunction will not Issue to restrain a

mere trespass, where the threatened injury will

not be irreparable and destructive to the plaintiff's

estate, but is susceptible of perfect pecuniary

compensation. The allegation in a complaint

that irreparable injury will result, if not sustained

by the facts alleged, is Insufficient.—Schurmeier

v. St. Paul & P. R. Co., 6 Minn. 113, (GiL 83;)

Whitman v. Same, 8 Minn. 110, (Gil. 90.)

20. Under Comp. St. Minn. o. 57, 5 21, author

izing the granting of an Injunction "on complaint, "

an injunction could be granted before service of

the summons. Failure to serve the summous

might be ground for dissolution of the injunction,

but until dissolved it would be obligatory.—Lash

V. McCormick, 14 Minn. 482, (OiL 359.)

21. On an application for an injunction the

facts relied upon must be clearly and positively

alleged, and may not be inferred from the facts-

stated.—Warsop v. City of Hastings, 22 Minn.

437.

22. Under Gen. St Minn. 1878, c. 66, J 200,

providing for the granting of a temporary injunc

tion, "when it appears by the complaint that the

plaintiff is entitled to the relief demanded, " and

such relief is of the nature prescribed, such an

injunction may issue on the complaint alone, if

a proper cause be made out by it, provided it bo

verified, and its allegations are positive.—Stees-

v. Kranz, 20 N. W. 241, 82 Minn. 313.

After hearing.

23. Where the averments of a complaint are

positive, a verification thereof in the usual form

satisfies the requirements, in that respect, of the

statute in regard to applications for injunctions,

especially where no objection to such verification

was made, although there was a hearing of all par

ties before granting the injunction.—McRoberte

v. Washburne, 10 Minn. 23, (Gil. 8.)

24. On an application for an Injunction to re

strain the defendant from operating a rival ferry,

defendant's affidavit in opposition, that "upon

his information and belief" the rival company

was incorporated under a certain act, and that the

acts charged in the complaint were done by him

under this company and by its authority, is insuf

ficient to connect defendant with such company,

where it is objected to on that ground.—McRob

erts v. Washburne, 10 Minn. 23, (Gil. 8.)

Dissolving.

25. A motion to dissolve a preliminary in

junction made upon the answer is not proper un

til the expiration of the time to reply.—Moss v.

Pettingill, 3 Minn. 217, (Gil. 145.)

26. Where the answer positively denies the

facts upon which a preliminary injunction is

granted, it should be dissolved.—Armstrong v.

Sanford, 7 Minn. 49, (GiL 34.)

27. As a general rule, where an answer de

nies and puts in issue the equities of the com

plaint, a preliminary injunction granted on such

complaint will be dissolved ; but where the an

swer sets up new matter as a defense, but does

not deny the complaint, the injunction will be

continued until the hearing, unless the new mat

ter is admitted.—Moss v. Pettingill, 8 Minn. 217,

(Gil. 145.)

28. In an action to cancel and to prevent fore

closure of a mortgage of a homestead executed

by plaintiff and her husband, she alleged that

she signed the mortgage in ignorance of the fact

that it covered the homestead, induced by false
and fraudulent representations and concealments

of her husband, respecting which he acted for

and in behalf of the defendant. Cn >noiion to

dissolve an injunction granted on these allega

tions, defendant produced his verified answer,

with affidavits containing averments that the

mortgage was in good faith received by him for

himself and others, as creditors of the husband,

in pursuance of an agreement for an extension.
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of the times for the payment of the husband's

debts to them, and denying all knowledge or con

nection of defendant with any false or fraudu

lent representations or concealments of the hus

band in procuring plaintiff's execution of the

mortgage, or that In respect thereof he acted for

And in behalf of defendant Held that, no coun

ter-affidavits being presented by plaintiff, the

injunction should be dissolved.—Pineo v.Heffelfin-

ger, 12 N. W. 522, 29 Minn. 183.

29. The rule that a temporary Injunction will

be dissolved where the answer denies the equities

of the complaint does not apply where the cir

cumstances are such as to lead the court to be

lieve it quite probable that the material state

ments of the complaint will on final hearing

be found to be true.—blocs v. Kxnuz, 20 H. W.

441, 82 Minn. 313.

30. An Injunction having been allowed npon

a bill taken pro confesso, defendant afterwards

moved, on affidavits excusing default, and an

swer exhibited, to vacate such order, and for

leave to file his answer, and dissolution of the

injunction, which was granted. Held, that while

the more correct practice was to move to dissolve

the injunction after the answer was put in, still

the action of the court in dissolving the injunc

tion on the coming in of the answer was uot so

erroneous as to vitiate the order of dissolution.

—Perrin v. Oliver, 1 Minn. 202, (Gil. ire.)

81. Upon an application to vacate an injunc

tion, the court may, upon a consideration, by

consent of counsel, of the whole merits of the

case, dismiss the complaint as well as dissolve

the Injunction.—Goodrich v. Moore, 2 Minn. 61,

{Gil. 49.)

Modifying.

82. After a final Judgment granting a perpet

ual injunction restraining defendant, a boom

company, from entering upon certain lands of

plaintiff, defendant instituted proceedings under

its charter for the condemnation of an easement

in a portion of the same lands, and, pending an

appeal from the award of compensation therein,

-defendant moved for a dissolution of the injunc

tion. Held that, as, under such a state of facts,

liad they existed at the time the injunction was

granted, the court would have refused it as to the

land in which the easement was proposed to be

taken, the injunction might be modified on mo

tion, by suspending its operation as to the part

■of the premises sought to be condemned, the facts

being undisputed.—Weaver v. Mississippi & R.

R. Boom Co., 16 N. W. 269, 80 Minn. 477.

IV. Bonds and Actions Thereon—Damages.

Eemcdy by action.

83. An action on the bond, required by Gen.

St. Minn. 1878, c. 66, § 203, to be filed by plain

tiff on the allowance of an injunction, is the sole

remedy of the defendant for the recovery of his

damages by reason of tho issue of the injunction,

if the court finally decides the plaintiff not en

titled thereto, unless tho injunction was sued out

maliciously, and without probable cause.—Hay-

ilcu v. Keith, 20 N. W. 195, 32 Minn. 277.

Damages recoverable.

34. in a suit on a Dona, given npon tne granting

OT a temporary injunction in a suit to determine

the validity of a judgment, only such expenses for

counsel fees can be included in the damages for a

breach of the condition therein as are shown to

have been necessarily incurred in procuring a dis

solution of the injunction, and expenses incurred

In the regular conduct of the trial of the princi-

Eal action, and necessarily incident thereto, cannot

e allowed in such suit.—Lamb v. Shaw. (Minn.)

45 N. W. 1134.

43 Minn. 507.

Damages for wrongfully ejecting guest, see

ages. 90

Relation of innkeeper and guest.

1. Where one is received at an inn as a 1

eler, the presumption that he remains there as a

traveler is not rebutted by proof of an agree

ment by which he was to pay special rates for

himself and family, less than regular rates ; or

that he remained at the inn for a month.—Lusk

v. Belote, 22 Minn. 468.

2. Where a party is received at an inn as a

traveler, his statu* as such will be presumed to

continue until the contrary appears.—Lusk v.

Belote, 22 Minn. 468.

8. If a person stops at an inn as a traveler, and

he is received as such, the relation of innkeeper

and guest is immediately established, with all its

privileges and liabilities; and, once established,

such relation continues as long as he sojourns aa

a traveler, which is presumed till the contrary ap

pears. The relation is not necessarily and con

clusively changed by an agreement as to price, or

any definite length of sojourn.—Ross v. Mollin,

(Minn.) 32 N. W. 172.
36 Minn. 421.

Liability for property of guest.

4. An innkeeper Is, by the common law, lia

ble to a traveler for loss of the latter's goods

while a guest, unless such loss results from neg

ligence of the traveler, the act of God, or the

publin enemy.—Lusk v. Belote, 22 Minn. 468.

5. The common-law liability of an innkeeper, in

respect to the money of his guest, is not limited to

sucn an amount as might be necessary for travel

ing expenses.—Smith v. Wilson, (Minn.) 81 N W

176.

, 86 Minn. 334.

6. For a guest at a hotel to retain the sum of

about $500 in a belt upon his person while sleeping

in a room by himself is not to be declared negli

gence, as a matter of law, even though the bolt on

the door of the room could be opened from the out

side by means of a wire ; it being in controversy

whether the innkeeper had complied with the

statutory conditions so as to have relieved himself

of his common-law rosponsibilitv.—Smith v. Wil

son, 31 N. W. 176, 30 Minn. 334.
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7. Where there is no clear proof that defendant

Innkeeper posted the notice required by statute,

that valuables must be left with him for safe-keep

ing, and there is no proof of actual notice, the en

tire question is properly left to the jury.—Chamb

erlain v. West. (Minn.) 83 N. W. 114.

87 Minn. 54.

8. To enable an innkeeper to limit his liabil

ity as to property of a guest by keeping an iron

safe aud posting notices, as provided by Gen. St.

Minn. 1878, c. 124, 21, 22, a notice at the head

of the, register in which the guest signed his

name is not available if the guest's attention was

not called to it, so that he might be presumed to

have understood and assented to it.—Olson v.

Crossman, 17 N. W. 375, 31 Minn. 222.

9. Where goods of a guest are lost at an inn,

it is not imputable to him as negligence, so as to

defeat his action against the innkeeper for the

loss, that the goods were stolen by another guest

of the inn, whom he did not bring there, even

though, with his consent, he is placed to sleep in

the same room with such other guest.—Olson v.

Crossman, 17 N. W. 875, £1 Minn. 222.

Of boarder.

10. An innkeeper is not liable as an Insurer

for the goods of one whose status is that of a

boarder merely.—Lusk v. Belote, 23 Minn. 468.

11. A portion of plaintiff's family were board

ers at an hotel, and plaintiff's status was that

of a traveler. Jewelry of plaintiff and of some

of his children, who were boarders, was stolen.

Held, that the liability of the innkeeper for the

Jewelry of the children depended on their status

as boarders, and not on that of the father as a

traveler.—Lusk v. Belote, 22 Minn. 468.

Befusal to entertain guests—Damages.

12. An innkeeper, after a guest had engaged

and paid for a night's lodging, refused to fur

nish such lodging, but turned the guest out of

doors with abusive and insulting language. Held,

that punitive damages were properly given the

guest.—McCarthy v. Niskern, 22 Minn. 90.

Offense of defrauding innkeeper.

13. Qen. St. Minn. 1878, o. 124, $ 23. making it

an offense punishable by imprisonment for any one

to procure food and entertainment at a tavern

without paying therefor, with intent to cheat or

defraud, etc., is not unconstitutional as an at

tempt to imprison for debt.—State v. Benson, 10 >".

W. 471, 28 Minn. 424.

14. A complaint which alleges that defendant

fraudulently procured food and accommodation at

a tavern, and removed his baggage therefrom with

out paying for such food and accommodation, and

with the intent to cheat the proprietor, in violation

of Gen. St Minn. 1878, c. 124, $ 23, need not allege

the food or accommodation procured, or the bag

gage removed, to be of any value.—State v. Benson,

10 N. W. 471, 28 Minn. 424.

In Pals.

Estoppel, see Estoppel, 24-74.

INSANE ASYLUM.

Action to determine title to lands.

1. The trustees of the hospital for the Insane-

are mere administrative ageuts, and an action

may, with the consent of the legislature, be

brought against them to determine title to lands-

of the state held by them as such trustees.—St.

Paul & C. Ry. Co. v. Brown, 24 Minn. 517.

2. In an action against the trustees of the in

sane asylum to determine the title of lands-

claimed under a railway grant, but set apart lo-

the asylum, and certified to it by the state au

ditor, the court may pass the title by its judg

ment, though it could not compel a conveyance'

by the governor.—St. Paul & C Bjr. Co. v.

Brown, 24 Minn. 517.

8. In an action against the trustees of the

insane asylum, to determine the right to swamp

lands granted that institution, and certilied to

them by the auditor, the state auditor is not a-

necessary party.—St. Paul & C Ky. Co. v.

Brown, 24 Minn. 517.

INSANITY.

Defense in criminal prosecution, see Homicide, 43-

49.

Mental capacity of witness, see Witness, 1, 2-

Redemption by insane person from tax sale, see

TivxatUm, 179.

Testamentary capacity, see Wills, 1-10.

Proceedings for commitment of insane

person—Expenses.

1. Under Laws Minn. 1872, o. 16, §18, which

provides that fees and expenses for the commit

ment of an insane person shall be audited by the

judge of probate, and paid out of the county

treasury on his written order, such judge cannot

enforce the payment of a judgment rendered by

him against a county for such fees and expense's

by proceeding against the county treasurer for

contempt.—State v. Wilcox, 24 Minn. 143.

2. Ouery, whether a judge of probate may not

only audit the fees and expenses incurred in

proceedings before him upon un information of

insanity, but render a judgment therefor, con

clusive of the liability of a particular county to

Say such fees and expenses.—State v. Wilcox, 24

Linn. 143.

Guardians—Appointment of trust com

pany.

8. Gen. Laws Minn. 1883, c. 107, authorizing the

organization of annuity, safe-deposit, and trust

companies, and granting such corporations powers

to act as guardians of the estates of Insane per

sons, Is not invalid because it does not require the

corporation to take an oath, or give a bond.—Min

nesota Loan & Trust Co. v. Beebo, 41 N. W. 232, 40

Minn. 7.

Action on bond.

4. In an action by a guardian of the estate of an

insane person on the bond of the former guardian,.
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it is not necessary for plaintiff to prove the Insan

ity of the ward, or the regularity of the proceed

ings in the probate court appointing plaintiff

guardian, as in a collateral proceeding the letters

are conclusive of the regularity of the proceedings

resulting in their issuance, as well as of the insan

ity of the ward.—Minnesota Loan & Trust Co. v.

Beebe, (Minn.) 41 N. W. 282.
40 Minn. 7.

Mental capacity to contract—Evidence.

6. Proceedings under Gen. St. 1S78, c. 35, $ 31,

authorizing the judge of probate, or, in his ab

sence, the court commissioner, upon information

being filed before him that there is an insane per

son in his county needing care and treatment, to

cause such person to be examined by a jury of two

persons besides himself, one of whom shall be a

physician, to ascertain the fact of his insanity,

and, if he is found insane, to commit him to the

hospital, are not evidence of mental Incapacity to

make contracts on the part of a person so com

mitted: there being no provision therein for de

termining the status of the person with respect

to managing his own affairs.—Knox v. Haug,

(Minn.) 50 N. W. 934.

6. Where the issue is as to mental capacity to

execute a deed, evidence of the party's business

Acts at or about the time of making the deed, and

of bis declarations, oral and written, tending to

show his comprehension or non-comprehension of

daily occurrences in his business, is proper. —

Woodcock v. Woodcock, (Minn.) 30 N. W. 894*

30 Minn. 217.

Besponsibility for crime.

7. Where the defense of insanity is inter

posed to an indictment for a criminal offense,

the burden of proof of insanity rests on the per

son asserting it, by Rev. St Minn. c. 132, § 259,

providing that, in case of such defense, the jury

must be instructed, if they acquit on that ground,

to state that fact with their verdict—Bonfanti

v. State, 2 Minn. 123, (Oil. 09;) State T. Gut. 18

Minn. 341, (Gil. 315.)

INSOLVENCY.

I. CONSTITUTIONALITY OP STATUTES, 1-4.

II. Assignment by Debtor, 5-27.

III. Appointment op Receiver, 28-38.

IV. Dissolution op Attachment, Garnish

ment, or Levy, 39-44.

V. Preferences. 45-71.

VI. AS8IONEE AND RECEIVER, 72-78.

VII. Proof op Claims, 79-90.

VIII. Release by Creditors, 91-112.

IX. Distribution. 113, 114.

See, also, Assignment for Benefit of Creditors;

Bankruptcy; Composition with Creditors.

Effect of discharge, see Constitutional Law, US.

Homestead of insolvent debtor, see Homestead,

6, 7.

Jury trial in Insolvency proceedings, see Consti

tutional Law, 139-141.

Of grantor In fraudulent conveyance, see Fraudu

lent Conveyance', 4-7.

insurance companies, see Insurance, 195-197.

national banks, see Banks and Banking, 41-

43.

purchaser of goods, see Sale, 128, 129.

I. Constitutionality op Statutes.

Legislative power—Due process of law.

1. The insolvency law of Minnesota of 1881

(Laws 1881, c. 148) is not unconstitutional because

of its provision that claims against the insolvent

estate are to he established ex parte before the

receiver, without notice to other creditors or to

the debtor, and without opportunity on their

part to contest such claims, on the ground that

such a proceeding is not "due process of law, " as

the action ot the receiver thereon is not conclu

sive, and is subject to the control of the district

court—Weston v. Loyhed, 14 N. W. 892, 30 Minn.

221: Wendell v. Lebon, 15 N. W. 109, 80 Minn.

234.

8. Upon a voluntary assignment by a debtor

tinder section 1 of the Minnesota insolvency act

of 1881, (Laws 1881. c. 148, ) his creditors cannot

object that the act is unconstitutional because of

objections to the provisions of section 2 for invol

untary proceedings, as beyond the powers of the

legislature in creating a bankrupt law, and tak

ing away the debtor's property without due pro

cess of law.—Wendell v. Lebon, 15 N. W. 109,

30 Minn. 234.

Validity as to non-residents.

8. It is not an objection to the constitutional

ity of the Minnesota insolvency act of 1881 (Laws

1881, c. 148) that it requires a creditor, as a con

dition to sharing in the distribution of the debt

or's estate, to release him from all claims other

than such as may be paid under the provisions

of the act, although the courts of the state have

no power to reach property of a debtor situated

in other states. —Wendell v. Lebon, 15 N. W. 109,

30 Minn. 234.

4. The Minnesota insolvency act of 1881 (Lawa

1881, c. 148) cannot be held wholly void and in

operative as to citizens of other states, as not

within the limitations imposed by the federal

constitution on the powers of states to legislate

on the subject, since it does not attempt to dis

charge the debtor from the debts of any creditors

except those who voluntarily file releases to him,

and gives the same right to non-residents as to

citizens of the state to avail themselves of its ben

efit*. —Wendell v. Lebon, 15 N. W. 109, 30 Minn.

234.

IL Assignment by Debtor.

Jurisdiction.

5. On an assignment by a debtor tinder the In

solvent act, based on an attachment of his prop

erty, the jurisdiction of the district court cannot

be attacked collaterally by showing that the at

tachment was collusive or fraudulent—Bennett

v. Denny, 24 N. W. 193, 33 Minn. 530. Affirmed

in United States supreme court, 9 S. Ct 134, 128

U. S. 489.

Time for making.

6. Under the insolvent act of Minnesota,

(Laws lSSi, o. 148,) authorizing an assignment by

a debtor within 10 days after levy of an attach

ment on his property, his right to make such an

assignment is not limited to the 10 days follow

ing the first execution of awrit against his prop

erty, bdt it may be exercised within that time
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arter the levy of any subsequent attachment—

First Nat. Bank T. Briggs, 26 N. W. 6, 84 Minn.

Ground s—Attachment, garnishment,

etc.

7. The provision of the Minnesota Insolvent

law, (Laws 1881, c. 148, § 1,) for an assignment

by any debtor whose property is attached "by

virtue of any writ or process issued out of a

court of record of this state, " applies to an at

tachment issued by the circuit court of the Unit

ed States for the district of Minnesota; that

court being "a court of record of this state."—

Simon v. Mann, 23 N. W. 856, 83 Minn. 412.

8. An assignment by an insolvent debtor un

der the insolvent law of Minnesota of 1881 (Laws

Its* I, o. 148) was founded upon proceedings in

garnishment against him by service of process

upon one of his debtors within 10 days prior to

the date of his assignment. Held that, the gar

nishment proceedings having been taken in good

faith, the assignment was not void, so as to sub

ject his property to attachment, although no dis

closure by the garnishee was ever taken, and no

adjudication of the amount due from him was

ever had, and it was admitted that he would tes

tify that the amount due from him was within

tne statutory limit of exemption; as the act pro

vided for compulsory proceedings against the

debtor, if, being insolvent, he should not, "with

in 10 days after any levy by attachment, execu

tion, or garnishment made against him, make an

assignment, " etc.—North Star Boot & Shoe Co.

v. Lovejoy, 22 N. W. 388, 33 Minn. 229.

9. A deed of assignment, complete and regular

upon its face, purporting to have been made un

der Qen. Laws Minn. 1881, c. 148, (the insolvency

act,) although actually unwarranted by the exist

ence of such facts as would alone justify such an

assignment, cannot be attacked collaterally by

garnishment proceedings against the assignee.—

Second Nat. Bank v. Schranck, (Minn.) 44 N. W.

524.

43 Minn. 38.

Execution by non-resident.

10. An assignment for the benefit of creditors

may be executed out of Minnesota by a non-resi

dent, the same being filed in the county in Minne

sota where the business of the assignor had been

carried on.—Smith v. Bean. (Minn.) 48 N. W. 687.

46 Minn. 138.

Form and sufficiency.

11. A deed of assignment for the benefit of

creditors, reciting as facts the conditions which

i'ustify an assignment under the insolvent law of

finnesota of 1881, and providing for distribution

to "creditors who shall file releases of their debts

as by law provided, "is a valid assignment under

that statute.—Smith v. Bean, (Minn.) 48 N. W.

687.
46 Minn. 138.

12. By the certificate of acknowledgment of a

deed of assignment executed by"D. P. "and"D.

P. as surviving partner, " it appeared that "D P."

duly acknowledged the same. Held sufficient

proof of its execution for all the uses and pur

poses expressed in the deed.—Hanson v. Metcalf,

tMinn.) « N. W. 441.

46 Minn. 25.

Fraudulent intent.

13. An assignment under the Minnesota Insolv

ent law (Laws 1881, o. 148) is not invalidated by

the fraudulent intent of the assignor in making

it, as the act gives the assignee power to attack

fraudulent preferences and conveyances, and pro

vides tor tne criminal punishment of fraudulent

debtors.—In re Mann, 19 N. W. 347, 82 Minn. 60;

Simon v. Mann, 19 N. W. 347, 32 Minn. (55.

Bennett v. Denny, 24 N. W. 193, 33 Minn. 530,

affirmed in United States supreme court, 9 S. Gt.

134, 128 U. S. 489.

Reservation by debtor.

14. Under the Minnesota insolvent law (Laws

1881, c. 148) the assignment by the debtor for the

benefit of such of his creditors as shall release

their claims against him, as authorized by the

act, is not invalidated by a provision therein

that any surplus which may remain in the hands

of the assignee after payment of the creditors

who shall release their claims shall be repaid to

the assignor.—In re Mann, 19 N. W. 347, 32

Minn. 60; Simon v. Mann, 19 N. W. 847, 83

Minn. 65.

Qualifications of assignee.

15. An assignment made by a debtor under the

Minnesota insolvent law (Laws 1881, c. 148, § 1)

is not void because the assignee named is not a

freeholder of the state, the act being silent as to

the qualification of assignees or receivers, not

withstanding the provisions of Gen. St. 1878, c,

41, $ 23, relating to voluntary assignments for

benefit of creditors, that assignments shall be

void unless the assignee therein named is a resi

dent and freeholder of the state, and the provis

ion of section 7 of the insolvent act, that "all

laws of the state of a general nature, applicable

to receivers and assignments, and not in conflict

with the provisions of this act, shall apply to as

signees and receivers appointed hereunder."—

Simon v. Mann, 23 N. W. 856, 33 Minn. 412.

Bond of assignee.

16. An assignee in Insolvency proceedings ex

ecuted his bond, with sureties, and delivered it

to the judge of the district court for approval

some days before the expiration of the time with

in which the statute required the filing of such

bond. The judge indorsed his approval thereon,

but retained the bond in his possession until sev

eral days after the time it should have been filed.

Held, that the rights of the assignee were not

prejudiced by the delav of the judge.—Johnson

V. Bray, 28 N. W. 504, 85 Minn. 248.

Bight of creditor to attack assignment.

17. A creditor who has availed himself in any

manner of what purported and was intended to be

an assignment made by his debtor under Gen.

Laws Minn. 1881, c. 148, the instrument being de

fective on its face, or has obtained and accepted

benefits to be derived therefrom, by making and

delivering proof of his claim to the assignee, and

thereafter, although notified of its allowance, per

mitting it to stand as a proved-up claim against
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the estate, bars himself from taking any action

which will defeat the purpose of the instrument as

a transfer of the property of the assignor.—Olson

V. O'Brien, (Minn.) 48 X W. 453.

46 Minn. 87.

Assignment by partnership.

18. The only voluntary assignment authorized

by the Minnesota insolvent act (Laws 1881, e. 148)

being an assignment of all the debtor's property

and estate not exempt by law, an assignment by

a partnership of partnership property exclusive

ly, being upon its face partial, and not general,

is not within the act—May v. Walker, 28 N. W.

252, 85 Minn. 194.

Dlstlngnlnhed In Security Bank v. Beede, 85 N. W. 435.
87 Minn. 627, and Hanson v. Metcalf, 48 N. W. 448, 46
Minn. 29.

19. An assignment under the Minnesota insolv

ent lawrecitod, in substance, that Richard D. Beede

and George W. Bray, composing the firm of "Beede

& Bray, " were indebted and unable to discharge

their debts, and that an action had been commenced

against them, partners as Beede & Bray;" and

that the property of Beede & Bray had been at

tached therein; and that it was the intention of

the grantors to assign all property owned by said

"Beede & Bray, "and followed with a statement

of the purpose of the assignment and of the dispo

sition of the property being in accordance with the

insolvent law, and was signed by the assignors in

their individual names and sealed with their indi

vidual seals. Held to include all the property of

the assignors, separate and partnership. May v.

Walker, 28 N. W. 252, distinguished.—Security

Bank v. Beede, 35 N. W. 435, 37 Minn. 527.

20. An assignment for the benefit of creditors,

made by a partnership, under Laws Minn. 1881, c.

148, which provides for the assignment of all the

debtor's property not exempt by law, is invalid

which purports to assign the partnership property,

but does not purport to assign the individual prop

erty of one of the partners, and which exacts re

leases from the creditors to the partners whose in

dividual property is transferred as a condition of

receiving dividends under the assignment—In re

Allen's Estate, (Minn.) 43 N. W. 382.

41 Minn. 430.

Distinguished In Hanson v. Metcalf. 48 N. W. 443, 48
Minn. 29.

21. A surviving partner may make an assign

ment of partnership property to pay the firm

debts, and the partnership real estate is liable to

be applied to the payment of the same ; and an as
signment bv the surviving partner will pass the

equitable title thereof, toougb standing in the

name of the deceased partner, and the assignee or

purchaser may compel a conveyance of the legal

title from the holder thereof.—Hanson v. Metcalf,

(Minn.) 48 N. W. 441.

46 Minn. 25.

Distinguishing May v. Walker, 28 N. W. 2E2, 85 Minn.
194; In re Allen's Estate. 4:1 N. W. 882. 41 Minn. 430.

22. Under the Minnesota Insolvency law an in

solvent surviviug partner may make an assign

ment embracing both partnership and his individ

ual property, and the release of his primary lia

bility for the partnership debts will not operate

to discharge the representatives of a deceased

partner from their collateral liability for any

deficiency after the application of the firm

—Hanson v. Metcalf, (Minn.) 48 N. W. 441.

46 Minn. 26.

28. Gen. Laws Minn. 1881, c. 148, provides that,

when an attachment has been levied upon the

Sroperty of a debtor In favor of any creditor, such

ebtor may, within 10 days from the making of the

levy of attachment, make an assignment of all his

property for the equal benefit of all his creditors.

The day after partnership property was attached

one of the partners, not knowing the whereabouts

of the other member of the firm, made an assign

ment of the firm property, and of his own separate

estate, for the benefit of creditors. The other

member of the firm did not sign the deed of assign

ment, thereby surrendering nis individual prop

erty for the purposes of the trust, until after the

statutory period of 10 days had elapsed. Held,

that the assignment was invalid.—Thompson

Winona Harvester Works, (Minn.) 43 N. W. 383.

41 Minn. 434.

Assignment by corporation.

24. The Minnesota insolvent law of 18S1, in view

of the general terms of the act, and the practical

construction put on them for many years, is ap

plicable to private corporations for gain.—Tripp v.

Northwestern Nat. Bank, 43 N. W. 60, -41 Minn

400, Northwestern Nat. Bank v. Beeley. 43 N W

1152. 41 Minn. 404.

25. The board of directors of a corporation may

authorize an assignment by the corporation under

the Minnesota insolvency act of 1881, when the

conditions specified in the act exist.—Tripp v

Northwestern Nat. Bank, (Minn.) 43 N. W. 60.

41 Minn. 400.

26. A resolution of the hoard of directors of an
insolvent corporation authorizing its officers to

make an assignment of all its assets for the equal

benefit of all its creditors is sufficient to au

thorize them to make an assignment, under the

Minnesota insolvent law of 1881, npon the attach

ment of the corporate property, although such

attachment had not been made when the resolu

tion was passed.—Tripp v. Northwestern Nat.

Bank, (Minn.) 48 N. W. 4.

45 Minn. 383.

27. The insolvency or a corporation at a partic
ular time is not shown by proof that several weeks

after that time it made a general assignment for

the benefit of creditors. — Reddinjr v. Godwin.

(Minn.) 46 N. W. 533. ^

44 Minn. 355.

m. Appointment op Receiver.

Jurisdiction.

28. Under Laws Minn. 1881, c. 148, J 2, requir

ing the creditors' petition in insolvencv proceed

ings thereby provided for to be made to the dis

trict court, or the judge of the district court of

the county in which the debtor, or one of the

debtors, resides, or, in case no debtor resides in

the state, then in any county in which any debtor

has property subject to attachment or levy the

making of the petition to the district court or

judge of a wrong county does not go to tne juris

diction over either the subject-matter or the

debtor; and therefore failure to allege in the

petition that the debtor, or one of the debtors,
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resides In the county where it Is made, or, if not

a resident of the state, that he Ms property sub

ject to levy or attachment therein, is no ground
for a dismissal ol the petition.—In re Aberle,

(In re Barnard,) 16 N. W. 403, 30 Minn. 612.

Grounds for appointment.

29. The provision of the Minnesota insolvent

law, (Laws 1881, c. 148, § 2,) that "when any
debtor, being insolvent, shall do any acts * * •

whereby any one of his creditors shall obtain a

preference over auy other, "a receiver shall be

appointed, on petition of creditors, includes any

act or action on the part or behalf or with the

co-operation of the iusolveut debtor, the purpose,

natural tendency, and effect of which will be to

give oneof his creditors a preference over others.

It is not necessary that such preference should

have beeu actually given and consummated.—

In re Lindeke, (In re Kollman,) Si N. W. t>02.

34 Minn. 282.

80. Where judgment had been recovered against

insolvent debtors, and the creditor had attached

money belonging to such debtors in the hands of a

third person, the failure of the debtors to take any

proceedings to set aside or "vacate the garnish

ment, " or secure a release therefrom, or to make
any assignment within 10 days after the levy,

under Laws Minn. 1881, c. 148, § 2, authorized their

creditors to institute insolvency proceedings.—

Maxfield v. Wilkins, (Minn.) 38 N. W. 701.

38 Minn. 539.

81. Under the insolvent act of Minnesota of 1831,

as amended by Laws 1880, c. 30, which provides

that insolvent debtors may voluntarily make an

assignment for the benefit of creditors, and that

the assignee will be treated as an officer of the

court having the same powers and duties as a re

ceiver, where such assignment is made pending

an application for a receiver, and the court is sat

isfied that no preferences are secured thereby, and

the purposes of the application are fully answered

by the assignment, it is proper to refuse the appli

cation for a receiver.—Weitzuer v. Hyde, (Miun.)

47 N. W. 311.

43 Minn. 85.

Petitioning creditors.

32. Where, nfter the assignee had disbursed

most of the proceeds of the property of an in

solvent firm in dividends to creditors who had

proved their claims, on writ of nn attaching cred

itor, the assignment was declared invalid, and,

another non-assenting creditor having attached,

the creditors who had come in under the assign

ment petitioned for a receiver, hclil, that they

were not estopped so to do.—In re Walker, 33

N. W. 852, 34 N. W. 591, 37 Minn. 243.

Requisites of petition.

83. Under Laws Minn. 1881, o. 148, 5 2, author

izing the filing of a petition in insolvency pro

ceedings against a debtor, who, "being insolvent,

shall confess judgment, or do any act or make

any conveyance whereby any one of his creditors

shall obtain preference over any other of his
creditors, " etc., a petition on theground that the

debtor has confessed judgment in favor of one of

his creditors need not allege that the creditor

thereby obtained a preference. — Loary v. Graeff,

(In re Graeff,) 16 N. W. 383, 30 Minn. 476.

V. III. DIG.—SO

34. A petition for the appointment of a receiver,

as provided by Gen. Laws Minn. 1881, c. 143, $ 2,

which states that, by means of an act or convey

ance particularly detailed, an alleged insolvent

gave to certain of his creditors a preference over

other creditors, and that said act was performed

and conveyance made for the purpose of giving

such preference, sufficiently details the acts of the

debtor for which the preference was obtained.—In

re Green's Estate, (In re Stevens,) 38 N. W. Ill,

38 Minn. 432.

Dismissal.

35. A petition In Insolvency under Laws

Minn. 1881, c. 148; may be dismissed without

notice to creditors who have not been Joined as

parties to the proceeding. The requirement of

section 5 of notice to creditors in such proceed

ings refers to such creditors as have been pre

viously made parties, or have been joined or

brought before the court in pursuance of section

2 or 5.—Smith v. New York Life Ins. Co., (In

re Studdart,) 10 N. W. 452, 30 Minn. 553.

Appeal—Final orders.

36. An order appointing a receiver In In

solvency proceedings under Laws Minn. 1881, o.

148, § "2, is appealable, under Gen. St. Minn.

1878, c. 86, $ 8, subd. 6, as a final order, affect

ing a substantial right, made in a special pro

ceeding.—Loary v. Graeff, (In re Graeff,) 16 N.

W. 3U5, 30 Minn. 358.

37. An order made in Insolvency proceedings

under the Minnesota insolvent act of 1881, ap

pointing a receiver of tho property of the insolv

ent, and directing the sheriff to deliver to him

property levied on, is "a final order affecting a

substantial right, made in a special proceeding,"

within lien. St. 1878, c. 86, § 8, and the execu

tion creditor may appeai therefrom.—In re Jones.

23 N. W. 835, 83 Minn. 40f.

83. After dismissal of a petition In insolvency

proceedings, upon stipulation of the petitioners

and respondents, other creditors filed a petition

to be made parties to and join in the original pe

tition, and that the order of dismissal be va

cated. Held, that such order was not a final

order, and was not appealable.—Smith v. New-

York Life Ins. Co., (In re Studdart,) 10 N. W.

452, 30 Minn. 553.

IV. Dissolution op Attachment, Garnishment,

or Levt.

Attachments or garnishments.

89. Under the provision of the Minnesota in

solvent law, (Laws 1881, c. 148, § 1,) that, upon

the making of an assignment of all the debtor's

property as therein provided, all prior attach

ments of his property "shall be dissolved upon

the appointment and qualification of an assignee

or receiver, " the effect of an assignment, and the

appointment and qualification of an assignee or

receiver, is, ipso facto, to dissolve the attach

ments. Noorderof the court is necessary.—John

son v. Bray, 28 N. W. 504, 35 Minn. 248.

40. Gen. St. Minn. 1878, c. 66, $ 154, requiring

an affidavit on a claim to any property levied

upon by the sheriff, does not apply to a claim
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by an assignee In Insolvency to property of the

assignor taken by the sheriff under an attachment

against the debtor prior to the assignment, and

which has therefore been dissolved by the in

solvency proceedings.— Johnson v. Bray, 2S N.

W. 504, 35 Minn. 24a.

41. A garnishment made more than 10 days be

fore the filing with the clerk of the district court

of an assignment under the Minnesota insolvent

act of 1881 is not superseded thereby, as by section

1 of that act it is only a garnishment filed within

that time, before assignment, that is ipso facto su

perseded thereby.—Fairbanks v. Goodwin, (Minn.)

30 N. W. 812.

36 Minn. 305.

42. In proceedings against an insolvent debtor

under section 2, c. 148, Laws 1881, the court cannot,

in the order appointing a receiver, vacate prior at

tachments or garnishments of the debtor's proper

ty. The Btatute gives that effect only to the ap

pointment and qualification of the receiver.—In re

Shakopee Iron & Brass Works v. Cole, (Minn.) 83

N. W. 219.
87 Minn. 91.

Lien of judgment.

43. Appellant recovered and docketed judgment

against the insolvent, December 9, IS87. February

15, 1SS8, the insolvent assigned for the benefit of

Its creditors under Laws Minn. 1881, o. 148. Held,

that the assignment did not affect the judgment,

nor its lien on real estate.—In re Church & Craves

Manuf'g Co., iMinn.) 41 N. W. 241.

40 Minn. 39.

Levy of execution.

44. The provision of the Minnesota insolvent

law, (Laws 1881, c. 148, § 2,) that the receiver

shall take possession of all the debtor's prop

erty, "including property attached or levied up

on or garnished, in the manner and subject to

tho limitations herein provided, " is to be con

strued as referring to the limitations provided in

the act, not merely the particular section; and

therefore the lien of an execution levied on per

sonal property is not dissolved by the subsequent

appointment of a receiver of the property of the

Judgment debtor under the act, where the judg

ment was recovered in an action on a complaint

filed in the clerk's office 20 days before entry of

the judgment, within the proviso of section 1 of

the act.—In re Jones, 23 N. W. 835, 33 Minn. 405.

V. Pkefekences.

Insolvency of debtor.

45. In the provision of the Minnesota Insolvent

law (Laws 1881, c. 1.48, $ 4) making invalid a

preference to a creditor having at the time it

is given reasonable cause to believe the debtor

to be insolvent, the term "insolvent," when ap

plied to a merchant or other trader, means ina

bility to pay his debts in the ordinary course of

business, and not merely inability to pay his

debts in full at some future time, when his

affairs shall be ultimately wound up.—Daniels v.

Palmer, ^9 N. W. 168, 85 Minn. 347; Same v.

Bank of Zumbrota, 29 N. W. 165, 35 Minn. 351.

4». A transfer of property by a debtor to a

creditor, although not made in the ordinary

course of business, but to secure a debt past due,

is not, of itself, prima facie evidence of the in

solvency of the debtor.—Daniels v. Palmer, 29 If.

W. 162, 35 Minn. 347.

47. A person who has contracted debts to a large

amount, of which a large part is already mature,

and is without money and confessedly unable to

meet his obligations in the usual course of busi

ness, is insolvent within the meaning of the Min

nesota insolvent law, (Laws Minn. 1881, c 41.)—

Corliss v. Jewett, (Minn.) 31 N. W. 862*

36 Minn. 364.

Creditor preferred—Who is.

48. The holder of a wheat ticket or receipt is

sued by a warehouseman who has become insolv

ent is a creditor, within the spirit and meaning of

the Minnesota insolvency law, (Gen. Laws 1881, c

148,) providing that conveyances made or securities

given in contemplation of Insolvency with a view

of giving a preference to any creditor upon a pre

existing debt shall be void as to all creditors re

ceiving the same who shall have reasonable cause

to believe that such debtor was insolvent.—Dan

iels v. Palmer, (Minn.) 42 N. W. 855.

41 Minn. 116.

Cause to believe debtor insolvent.

49. Under the Minnesota insolvent law, (Laws

1881, o. 148, § 4,) making void preferences by in

solvent debtors to creditors "who shall have rea

sonable cause to believe" the debtor to be insolv

ent, the criterion as to what constitutes such rea

sonable cause is not actual knowledge, or even

actual belief, of the debtor's insolvency ; the in

quiry is whether, as a reasonable man, acting

with ordinary prudence and discretion, the cred

itor had, in view of all facts and circumstances

known to him at the time of the conveyance, rea

sonable cause to believe that the debtor was in

solvent.—Daniels v. Palmer, 29 N. W. 162, 85

Minn. 847.

BO. A creditor to whom such a preference is

given, and who, with knowledge of facts and

circumstances clearly sufficient to put a person of

ordinary prudence and discretion upon inquiry,

fails to investigate or inquire, is chargeable with

tho knowledge which such investigation or in

quiry would have furnished.—Daniels v. Bank

of Zumbrota, 29 N. W. 165, 85 Minn. 85L

51. An insolvent, engaged in business, trans

fetred his stock, fixtures, and the lease of his

store to certain of his creditors in satisfaction of

their claims, and they had notice that he was

financially embarrassed, and received the trans

fer under such circumstances as to put them upon

inquiry as to his solvency. Held that, in subse

quent proceedings against them by the receiver

in insolvency to recover the property on the ground

that the transfer created an unlawful preference,

they are chargeable with notice of such facts

touching his financial condition as reasonable in

quiry and investigation would have disclosed to

them.—Holcombe v. Ehrmantraut, (Minn.) 4.U N.

W. 191.

46 Minn. 397.

52. In order to make out that a creditor h.is

reasonable cause to believe his debtor insolvent.
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knowledge must be shown of some fact or facts

calculated to produce a reasonable belief that

the latter is insolvent; but, if such facts are

known to the creditor as uro sufficient to put a

person of ordinary prudence on inquiry, he is

chargeable with the knowledge which such in

quiry would have furnished him.—Dow v. Sut-

phin, (Minn.) 50 N. W. 604.

47 Minn. 479.

Fraudulent intent.

53. Under Gen. Laws 1881, o. 148, $ 4, allow

ing other creditors to avoid a conveyance made

by an insolvent debtor to a creditor who has

reasonable cause to believe the insolvency to ex

ist, with a view to giving such creditor a prefer

ence, it is necessary, not only that the debtor's

insolvency shall have existed, and that the cred

itor shallhave had reasonable cause to believe

it existed, but also that the conveyance shall have

been made with the view of giving a preference;

and, if the conveyance was made only with a

view of enabling the debtor to continue his busi

ness, is not fraudulent. — Bauman v. Cunning

ham, (Minn.) 51 N. W. 611.

54. A conveyance of property or a payment may

constitute a preference, although the motive for

making it be merely to secure an extension of

credit, so as to be enabled to go on in business.—

Corliss v. Jewett, (Minn.) 31 N. W. 3J2*

36 Minn. 364.

Conveyances and transfers void — In

general.

55. Under the Minnesota insolvont act of 1881,

(Laws 1881, c. 148,) § 2, which makes the prefer

ence of a creditor by an insolvent a ground for

involuntary insolvency proceedings against him,

and for the appointment of a receiver, to take

possession of all his property, including "all

property conveyed in violation of the provisions"

of the act, preferences by an insolvent, against

whom such proceedings are subsequently taken,

may be set aside as conveyances in violation of

the provisions of the act.— Weston v. Loyhed, 14

N. W. 892, 30 Minn. 221.

56. Under the Minnesota insolvent law, (Laws

1881, o. 148,) section 4, providing that convey

ances made and securities given by an insolvent

debtor, or a debtor in contemplation of insolv

ency, within four months of making an assign

ment under the act, with a view of giving a pref

erence to a creditor upon a pre-existing debt, or

to any person under liability for such debtor

over another, "shall be void as to all creditors or

persons receiving the same who shall have rea

sonable cause to believe that such debtor was in

solvent, " and that "all such conveyances made

and securities given at any time, unaccompanied

with a delivery or change of possession of the

property to the grantee, unless the instrument

containing the grant or conveyance shall have

been duly filed or docketed before the commence

ment of such 00 days, shall be void as a prefer

ence as to any creditor, " conveyances and se

curities given and filed less than 60 day. prior to

the commencement of insolvency proceedings are

not avoided by force of the statute, merely by

reason of there having bean no change of posses

sion of the property, if the person receiving the

same had not reasonable cause to believe tho

grantor to be insolvent.—Weston v. Sumner, 18

N. W. 149, 31 Minn. 456.

As to effect of amendment of the etatnte by Laws 1881,
(Extra Sees.,) c. 23. striking ont the words "such sixty
days," and ln*ertin*r iD taelr place the words "four
months," see Checkering & Son v. White, 44 N. W. 990, 42
Minn. 462.

57. A conveyance of land by an insolvent

debtor, which, standing alone, would be void un

der Laws Minn. 18S1, c. 148, % 4, because made-

within four months prior to the institution of

insolvency proceedings, is not thus avoided if it

be made pursuant to a prior valid and enforcea

ble contract legally obligating the debtor to make

the conveyance; and, in an action to set aside

such conveyance, the prior contract for convey

ance is admissible as evidence in defense, though

it was never recorded. — Williams v. Clark,

(Minn.) 49 N. W. 393.

47 Minn. 53.

Payment.

58. An insolvont debtor being indebted to a

bank of which he was a customer and depositor,

made a general deposit to the credit of his own

account, and the next day, at his direction, the

bank applied the deposit to the payment of a note

due from him to the bank. Held that, as respects

the provisions of the Minnesota insolvent law

against preferential payments, the case stood the

same as if the money had been paid by the in

solvent directly in payment of the note; and, if

the bank had reasonable cause to believe that the

debtor was insolvent, the money can be recovered

by the assignee.—Tripp v. Northwestern Nat.

Bank, (Minn.) 48 N. W. 4.

45 Minn. 383.

Mortgage.

59. An insolvent sold his stock of goods to a

fraudulent purchaser, who in part payment gave

chattel mortgages to relatives of the insolvent, for

the purpose of giving them a preference over his

other creditors. Held, that a receiver seasonably

appointed under the insolvent law, may recover

the goods, and have the mortgages set aside as

fraudulent.—Parsons v. George, (Minn.) 46 N. W.

325 ; Same v. Derby, Id.

44 Minn. 151.

Judgment.

60. The only way in which the assignee for the

beneht of creditors may avoid the lien of a judg

ment obtained against the insolvent before the as

signment, is by action under Laws Minn. 1881, c.

148, § 4, providing for the avoidance, by action of

the assignee, of conveyances and payments made

ana securities given by any insolvent debtor or

debtors in contemplation of insolvency, within four

months of his making an assignment.—In re

Church & Graves Manuf'g Co., (Minn.) 41 N. W.

241.

40 Minn. 39.

61. A judgment obtained by a creditor against

an Insolvent debtor in contemplation of insolv

ency, under a collusive understanding between

them that the creditor shall thereby obtain a

preference over other creditors, is a "security

given" with intent to give a preference, within

the meaning of section 4 of tho insolvent act

of 1881.—Wright v. Fergus Falls Nat. Bank,

(Minn.) 50 N. W. 1030.
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Action to set aside—By creditors.

62. A provision in an insolvent or bankrupt law

providing that a preferential conveyance made in

fraud of the provisions of the statute shall be void,

is to bo construed as meaning simply that it is

voidable only in favor of proceedings under and in

aid of the law. A creditor who is not a party to

the insolvency proceedings, but is claiming the

property by virtue of an attachment or judgment

against the insolvent debtor, can claim no benefit

from this provision.—Smith r. Brainerd, (Minn.)

86 N. W. 271.
37 Minn. 479.

Distinguished In Dow v. Sutphln, BO N. W. 605. 47 Minn.

481.

63. A preferential conveyance ot property sit-

uatea within the state, made by au Insolvent

debtor, a resident of the state, in violation of the

state insolvent law, may be avoided, notwith

standing the non-residence of the preferred cred

itor; as the state insolvent law is effectual as to

non-residents so far as to control the disposi

tion of property within the state. —Ma~Donald v.

First Nat. Bank, (Minn.) 49 N. W. 3U5.

47 Minn. 67.

By assignee or receiver.

64. An assignee, under the provisions of chap

ter 148, Laws Minn. 1881, may avoid transfers and

mortgages of chattels by the dobtor assignor, when

creditors of the assignor could avoid them.—Mer

rill v. Ressler, (Minn.) 33 N. W. 117.

37 Minn. 82.

65. A receiver appointed under section 2 of

the Minnesota insolvent act (Gen. Laws Minn.

1881, c. 148) is included in the term " assignee "

in section 4, and the word "assignment" in the

same section includes the proceedings by which

the property of the insolvent is passed over to

his receiver, and he may, under section 4, avoid

"conveyances and payments made and securities

given" by his insolvent within four months of his

(the receiver's) appointment.—Weston v. Loyhed,

14 N. W. 892, 30 Minn. 221 ; Bliss v. Doty, 30 N.

W. 465, 86 Minn. 168.

Bliss v. Doty, 30 N. W. 485. 30 Minn. IRS. Is explained In
Beardslee v. Beanpre. 40 N. W. 137,44 Minn. 5.

66. Under Gen. St. Minn. c. 41, § 27, a receiver

or assignee in insolvency may maintain an action

to reach assets of an insolvent debtor fraudulently

concealed or disposed of by him, whether such ac

tion be to set aside fraudulent conveyances, or to

enforce a trust in favor of creditors under the

statute.—Chamberlain v. O'Brien, (Minn.) 48 N.

W. 447.

46 Minn. 80.

67. It Is not essential to the maintenance of such

an action that the claims of creditors represented

by him should have been previously reduced to

judgment, for the statute dispenses with the neces

sity of any lien in behalf of individual creditors in

such cases.—Chamberlain v. O'Brien, (Minn.) 48

N. W. 447.

46 Minn. 80.

68. Where the insolvent caused property foi

which he paid the consideration to be conveyed di

rectly to his wife, and she is found to have been

cognizant of the fraud, she will bo treated as an

tuvoluutary trustee for existing creditors, and, if

she conveys the same away to innocent purchas

ers, the receiver may, at his election, proceed

against her personally for the value thereof.—

Chamberlain v. O'Brien, (Minn.) 48 N. W. 447.

46 Minn. 80.

69. Under the insolvency law, (Gen. Law*

1881, c. 148, I 4,) providing that the assignee

may, by action "or other proper proceedings,"

have conveyances and preferences annulled and

adjudged void, an assignee or receiver may, on

the ground that it is a fraudulent preference,

test the validity of a mortgage given to a creditor

by an insolvent debtor, in any action brought

against him by such creditor for conversion of

the mortgaged property. — Dow ▼. SutphiD,

(Minn.) 50 N. W. 604.

47 Minn. 479.

Distinguishing Smith T. DeldrlcV, 14 N. W. 282. 30 Minn.
60; Berry r. O'Connor. 21 N. W. S40. S3 Minn, ill: Dannon
v. Bowler 26 N. W. 217. 31 Minn. 410; Smith v. Brainerd.
35 N. W. 271. 87 Minn. 483.

Leave to sue.

70. A receiver of an insolvent debtor, under

the Minnesota insolvent act of 1881, may main

tain an action to avoid a preference to a creditor,

without first obtaining leave of court.—Moore v.

Hayes, 28 N. W. 238, 85 Minn. 205.

Limitation

71. wnere a receiver in involuntary Insolvency

proceedings is appointed, under the Minnesota in

solvent law of 1861, § 2, the limitation of section

4, which provides that preferential conveyances

and payments made by the insolvent within four

months of the assignment may be avoided, is to bo

computed from the date of the petition for the ap

pointment of the receiver, and not from the date

of his appointment.—Bcardslee v. Beaupre, (Minn.)

46 N. W. 137.

44 Minn. 1.

Explaining Bliss v. Doty, 80 N. W. 465. 36 Minn. 183.

VL Assignee and Receiver.

Rights and powers — What property

passes.

72. When a debtor has made an assignment of

his property for the benefit of his creditors,

whether under the insolvency law (Laws Minn.

1881, c. 148) or the assignment law, (Gen. St.

Minn. 1878, c. 41, § 23,) and the assignee has ac

cepted the trust, and taken possession of the

property, the legal title and the whole interest

in the property, which was formerly the assign

or's, is vested in the assignee; and the interest

of the assignor in the fund, founded on the pros

pect of a surplus, does not constitute any estate

or interest or lien upon the property which he

can assert in an action against him to determine

an adverse claim to tho property under Gen. St.

Minn. 1S78, c. 75, S i.—Donohue v. Stearns, 17

N. W. 881, 31 Minn. 244.

73. Goods which had been delivered by an in

solvent debtor to one of his creditors, in satisfac

tion of his debt, were afterwards taken from

such creditor in replevin by another creditor of

the insolvent, claiming title under a bill of sale

from him. Held, that the receiver of the debtor

appointed in insolvency proceedings afterwards
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Instituted could not recover the value of such

goods from the creditor to whom they were first

delivered, as for a conversion thereof, his aequi

sition of the goods having been lawful as be

tween tne parties to the transaction.—Mooro v.

Hayes, 28 N. W. 238, 35 Minn. 305.

74. Where personal property in his possession

is assigned by an insolvent for the benefit of his

creditors, and the same is thereupon claimed by a

third party, evidence of long-continued possession

by the assignor; that he used the same as his own ;

that he insured it and paid taxes on it, and claimed

and treated it as his own,—is competent on the

question of title and of the validity of the claim of

such third person.—Dailey v. Linnehan, (Minn.) 44

N. VV. 59.

42 Minn. 277.

75. in proceedings in insolvency, debts due an

insolvent who has his domicile in Minnesota will

b" deemed to have a xitus therein.—In re Dalpay,

(Minn.) 43 N. W. »>4.

41 Minn. 532.

Liabilities.

76. The assignee of an insolvent estate is re

sponsible only for the exercise of good faith and

reasonable diligenca in the administration of his

trust; and where he uses reasonable diligence in

endeavoring to ascertain what releases of their

claims against an insolvent have been filed by

creditors with the clerk, pursuant to statute, and

the releases of certain creditors which have been

actually filed, but, by mistake, misplaced among

the tiles in another case, and of the filing of which

no notice is given him, are not found, and do not

come to his knowledge till after the distribution of

the assets among the other creditors who had filed

releases, he is not personally liable for the amount

of the dividends claimed by the creditors so omit

ted in such distribution.—In re Robbins, 80 N. W.

804, 36 Minn. 66.

Actions by or against.

77. Prior to the making of an assignment by

a debtor under the insolvent act, on the same day

on which it was made, an attachment, issued

from the United States circuit court, was levied

on the assigned property. On motion by the as

signee in that court that he be permitted to in

tervene in the attachment suit, and that the at

tachment be dissolved, leave to intervene was

granted, but the motion to dissolve the attach

ment was denied. Held, that such denial did

not bar an action by the assignee against the

marshal, as for a conversion of the assigned prop

erty.—Bennett v. Denny, 24 N. W. 193, 33 Minn.

530. Affirmed in United States supreme court,

9 S. Ct. 134, 128 U. S. 480.

78. An assignee in insolvency, sued personally

for a wrongful detention of goods, is not entitled

to have the action dismissed merely because he

was not sued in his representative capacity.—

Stein v. Swensen, (Minn.; 46 N. W. 3«0.

44 Minn. 218.

VII. Proof op Claims.

What claims provable—Rent.

79. , Rent accruing after the date of an assign

ment by the lessee for the benefit of creditors un

der the insolvent law (Gen. Laws Minn. 1881, o.

148) is not provable as a debt or claim against his

estate.—In re Bristol, (Wilder v. Peabody.) 33

N. W. 852, 37 Minn. 248.

—<— Against partnership.

80. The members of a copartnership having

made a general assignment of both individual and

partnership property for the benefit of creditors, a

debt of the insolvents is provable as a claim in the

insolvency proceedings whether the debt be of an

individual or partnership character.—Lindeke v.

Clark, (Minn.) 45 N. W. 863.

43 Minn. 463.

81. It being agreed between the members of a

coDartncrshiD that it should be dissolved : that a

new partnership should be formed, consisting of

some of the members of the old firm; that the new

firm should take all the assets of the old firm, and

should pay all its debts,—an indebtedness thus as

sumed became a debt of the new firm, and prova

ble as such in subsequent insolvency proceedings

against the new firm.—Lindeke T. Clark, (Minn.)

45 N. W. 863.

43 Minn. 463.

Money loaned to fraudulent debtor.

82. At the trial of a claim against an insolvent,

filed with his assignee in insolvency proceedings,

and 'lisallowed by the assignee, evidence that

the insolvent, in borrowing money for his busi

ness, had stated that he owed plaintiff nothing,

and that, in making statements as to the condi

tion of his business, he had not included any in

debtedness to plaintiff, was introduced by the

assignee. Held, that this could not affect the

validity of plaintiff's claim on account of money

actually loaned, as against other creditors, so

long as there was no evidence connecting him with,

or affecting him with knowledge or notice of, the

alleged fraudulent conduct and intent of the in

solvent.—Townsend v. Johnson, 26 H. W. 395, 34

Minn. 414.

Waiver of right.

b8. A creditor of a firm agreed that if by a da*>

certain it should stop business, and the assets

should then be insufficient to pay him after first

paying other creditors, he would accept what was

left, and release the partners. Before the day, the

firm made a voluntary assignment for creditors*.

Hd(], that the creditor could not prove his claim

before the assignee, nor participate in the assets

with the geuoral creditors. — Clark v. Lindeke,

(Minn.) 46 N. W. 339.

44 Minn. 179.

84. A creditor contracted with a debtor firm for

the payment of his debt in 1891 ; that if at that time

the firm should decide to go out of business the

debts of the firm should be first paid, and if the

balance was insufficient to pay the creditor, the re

maining assets should be turned over to him, and

the firm released. The firm became insolvent in

1S88. Held, that the creditor had no right to par

ticipate as creditor in the distribution of the as

sets of the insolvent. -Clark v. Lindeke, (Minn.)

46 N. W. 339.

44 Minn. 179.

Election of other remedy.

85. An attaching creditor defended an action

brought by the assignee of his debtor to recover
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the property attached, on the ground that the as

signment was invalid. Judgment was given for

tho assignee for the value of the property, and

costs, and was paid by the creditor. Held, that

the doctrine of election between inconsistent rem

edies was not applicable so as to preclude the cred

itor from presenting his claim for allowance, and

sharing in the benefit of the assignment In re

Van Norman, (Minn.) 43 N. W. 334.

41 Minn. 494.

Creditors having security or lien.

86. Where the insolvent law provides that a se

cured creditor may release and deliver up to the

assignee tho property held as securitv, and be ad

mitted as a creditor for the whole of his debt, the

proof of the whole claim without a release would

not of itself operate to discharge or release the se

curity. Only the assignee in bankruptcy could

avail himself of the right which this provision of

the act was intended to secure for the benefit of

the estate. A mortgagee who has proved his debt

against the estate of the mortgagor without dis

charging his mortgage, is not thereby estopped to

claim under it against a subsequent a Caching

creditor who has not proved his debt.—Smith v

Brainord, (Minn.) 35 N. W. 271.

.17 Minn. 479.

87. As Laws Minn. 1881, c. 14S, contains no

provision under which the assignee or receiver

may sell the property free from incumbrances,

and distribute the proceeds to those entitled,

first to Henholdera according to their priorities,

nud then to the general creditors, nor anything

whereby the liennolder may foreclose his lien in

the insolvency proceeding, he may, unless his
lien is impeached as provided in section 4, pro

ceed and enforce his lien just as though there

had been but a common-law assignment.—In re

Church & Graves Mnuufg Co., 41 N. W. 241,

40 Minn. 30.

SS. Where a voluntary assignment made by a

debtor under Gen. St. Minn. c. 41, is absolutely

void, a creditor who has acquired a judgment, and

who has levied, under an execution issued there

in, upon property in the hands of the assiguee, be

fore any proceedings for tho appointment of a re

ceiver, under chapter 148, Laws 1881, are taken,

will be preferred; and such proceedings will be

without prejudice to his lien acquired bv virtue

of the levy.—Bean v. Schmidt, (Minn.) 46 N. W. 72.

43 Minn. 505.

Appeal from allowance or disallowance.

89. An order in insolvency proceedings, pro

visionally passing upon the amount a holder of

claims against the insolvent is entitled to pay on

a purchase of insolvent's assets, and tho manner

of payment, is not an order involving the merits,

or affecting a substantial right, within the mean

ing of Gen. St. Minn. 187d, c. 80, § 8, and there

fore appealable.—Brown v. Minnesota Thresher

Manuf'g Co., (Minn.) 46 N. W. 560.

44 Minn. 322.

90. On appeal to the district court, by a cred

itor in insolvency proceedings, from the as

signee's disallowance of his claim, the matter is to

be tried by the court without reference to what

proofs may have been offered to tho assignee,

under Laws 1881, c. 148, 8, providing thut on

such appeal the claim shall be tried as other

civil actions.—Crane v. Wheeler, (Minn.) 50 N.

W. 1033.

VIII. Release by Creditors.

By whom to be filed.

91. Under the provision of the Minnesota in

solvent law (Laws 1881, c. 148, § 10) that no

creditor of an insolvent dobtor shall receive any

benefit under the provisions of the act unless he

shall tile a release to the debtor, the person in

whose favor a claim against the insolvent is filed

and allowed is the creditor by whom a release

must be made and filed, and to whom notice of the

time limited for filing releases must be given, if

such notice be ordered by tho court.— Adamson

v. Cheney, 29 N. W. 71, 35 Minn. 474.

Dispensing with release — Fraudulent

concealment or disposition of prop

erty.

92. Under the insolvent law of Minnesota of

1881, § 10, allowing creditors to share in tho estate

of an insolvent without filing releases where he

has "fraudulently concealed, incumbered, or dis

posed of any of his property with intent to defraud

his creditors, " the mere fact that the insolvent

was negligent in business, lived beyond his means,

or is honestly unable to show how his property

has been expended, is not sufficient to entitle a

creditorto so share in the estate.—Welch v. Brad

ley, (In re Welch,) 44 N. W. 667, 43 Minn. 7.

93. To constitute a fraudulent concealment, In

cumbering, or disposal of property by a debtor with

intent to cheat and defraud his creditors, within

the meaning of section 10 of the Minnesota insolv

ent law, (Gen. St. 1881, c. 148,) so as to entitle

creditors to share in the assets without filing re

leases, tho act must have been committed with an

actual corrupt and dishonest intent to cheat and

defraud creditors; and the mere fact that the debw

or retains property which ho has no legal right U>,

and that the effect of such act is a fraud on cred

itors, in that it deprives them of the benefit of as

sets to which they are equally entitled, is not suf

ficient to entitle the creditors to the benefit of this

section.—Shotwell v. Nicollet Nat. Bank, (In re

Shotweil,) 45 N. W. 842, 43 Minn. 389.

94. Where each of the members of an Insolvent

partnership takes from its assets a certain sum to

be used for the immediate wants of himself and

his family, and has the same charged against him

on tho books of the partnership, there is no sucu

fraudulent incumbrance, concealment, or disposal

of their property "with intent to cheat and de

fraud creditors" as will entitle their creditors to

share in the estate without filing releases, under

section 10 of the Minnesota insolvent law, (Gen.

St. 1881, c. 148.)—Shotwell v. Nicollet Nat. Bank.
(In re Shotwell,) 45 N. W. 842, 43 Miuu. 389.

95. The refusal of insolvents, under the advice

of counsel, to answer questions before a referee as

to statements of their assets, made by them to a

commercial agency shortly before their assign

ment, is not a fraudulent concealment of their

property "with intent to cheat and defraud cred

itors, "such as will entitle creditors to share in \be

insolvent estate without filing releases, as provid

ed by section 10 of the Minnesota insolvent law.
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(Gen. St, 1S81, 8 143,) though it maybe evidence

of such concealment.—Shotwell v. Hicollet Nat.

Bank, (In re Shotwell,) 45 -V W. 842, 43 Minn. 389.

98. Under the Minnesota insolvent law, requir

ing a debtor to make an assignment of "all his un-

exempt property for the equal benefit "of his cred

itors, who shall file releases, the insolvent's right

to a discharge depends upon his having in good

faith subjected all his unexeuipt property, whether

in or out of the state, to the insolvency proceed

ings.—Harrison v. Kellogg, (Minn.) 48 N. W. 1133.

40 Minn. 331.

97. Evidence, on the examination of an insolv

ent assignor, that he had become insolvent within

a few mouths, while still carrying on business and

disposing of large quantities of goods; that he had

discontinued doing his business through a bank;

that his propertyhad shrunk to an extent unac

counted for; that he had paid sums of money to

persons whom he cannot name, which sums he de

clared they had deposited with him; that his

books and papers had all disappeared; and that he

refused, on advice of counsel, to allow a state

ment to be taken of his bank account, is sufficient
to warrant a finding of f^udulont concealment.—

Hees v. Lowenstein, (In re Bees,) 40 N. W. 370,

39 JUnn. 401.

Distinguished In Re Lyons, 43 N. W. 668, 42 Minn. 20.

98. A mere preference of creditors by an in

solvent debtor is not such a fraudulent disposition

of his property as to authorize an order allow

ing creditors to share in the insolvent estate

without filing releases, roquired by Laws Minn.

1881, c. 148, 8 in accordance with a proviso to

that section authorizing such an order.—In re

Gazett, 29 N. W. 347, 35 Minn. 532.

99. The purchase of a homestead by an insolv

ent debtor, and procuring the title to be conveyed

to his wife, even though a statutory trust may re

sult in favor of creditors, is not a sufficient ground

for an order allowing creditors to share in his es

tate without filing releases, in the absence of the

fraudulent intent specific'' in the insolvent law of

Minnesota, 1881, 8 10. -Welch v. Bradley, (In ro

Welch,) 44 N. W. 067, 43 Minn. 7.

100. In a proceeding by creditors to be permitted

to participate in the assigned estate without filing

releases, under Gen. Laws 1881, c. 148, 8 10, permit

ting such participation, where the creditors prove

that the insolvent has fraudulently concealed or

disposed of his property, the evidence showed that

the insolvent kept full and accurate books, which,

with papers relating to his business, were turned

over to his assignee. None of his transactions

seem to have been concealed. He decliued to an

swer some of tho questions before the referee, on

the advice of counsel, but expressed a wish to have

them certified to the court for ruling, and to an

swer them if the court so directed. There was a

great shrinkage of the insolvent's property, as

shown by inventories made before and after the

assignment, but the inventory before assignment

was taken at cost price, whilo no attention was

paid to cost of goods when inventoried ufter assign

ment. Held, that the evidence sustained the rind

ing of the court below that there was no fraudulent

disposition of the property-.—In re Lyons, (Minn.)

43 N. W. 568, 42 Minn. 19.

Distinguishing Kees v. Loweustein, (lu re Roes,) 40 X.
W. 870. W Minn. 401.

101. The fact that, after an assignor became

aware of his insolvent condition, he lost large sums

of money in aeanng in "grain options, " in the nope

of improving his financial condition, does not show

that he was disposing of his property with intont

to defraud his creditors, within the meaning of

Gen. Laws Minn. 1S81, c. 148, § 10, providing that

in such a case the court may, in its discretion, or

der all the property of a debtor to be distributed

among his creditors upon their filing releases, or

without their filing releases.— Miller v. Tarbox,

(Minn.) 43 N. W. 840.

42 Minn. 96.

Procedure.

102. A complaint filed by creditors of an in

solvent for the purpose of obtaining an order al

lowing them to share in the insolvent estate witn -

out filing releases, as required by the Minnesota

insolvent law, (Laws 1881, c. 148, 8 10,) is sufh

cient if it alleges, in the language of the proviso

authorizing the f ling of such a complaint, that

the debtor "has fraudulently concealed or fraud

ulently incumbered or disposed of his prop

erty with the intent to cheat and defraud his

creditors;" there being nothing in the statute to

indicate that such a complaint must conform to

the ordinary requirements in respect to pleadings

i actions.—In re Gazett, '.29 N. W. 347, 3"> .Minn.

502.

103. Laws Minn. 1881, c. 148, 8 10, provided for
citing insolvents "when any creditor • • •

alleges by complaint • * * that such insolvent

has," etc. Laws 18S9, c. 30, 8 7, amended section
10, so that it reads : "When any creditor • • •

shall petition to the court or judge, * * * set

ting forth that such debtor has, " etc The amend

ing statute added several grounds for denying an

insolvent his release, and provided that, if the in-

solvent was charged with false swearing, the facts

In relation thereto should be set out, but it did not

require tho details to be specified in relation to

other charges. Held, that the charges in such a

petition, except the charge of false swearing, may

be made in the general terms of the statute.—Har

rison v. Kellogg, (Minn.) 48 N. W. 1132.

46 Minn. 331.

104. Where a creditor petitions under the Minne

sota insolvent law for an orderrequiring an insolv

ent to submit himself to examination, and, should

the showing justify it, for an order directing a dis

tribution among creditors, without filing releases,

an order dismissing the petition for the reason that

it is insufficient in law to require the insolvent to

answer, is appealable, though permission is given

to tile another petition. — Harrison v. Kellogg,

(Minn.) 48 N. W. 1132.

46 Minn. 33L

105. Upon the hearing on an application to allow

creditors to share in the estate of an insolvent

without tiling releases, under the insolvent law of

Minnesota, 1881, 8 10, the debtor is not estopped to

deny his having ever had property which he had

previously included in a statement of his property

made to his creditor, and on tho faith of whirl)

credit was given.—Welch v. Bradlev, (lu re

Welch.) 44 N. W. 6117. 43 Minn. 7.

Sufficiency of release.

106. Under the Minnesota insolvent law, (Laws

1881, c. 148,) which provides that no creditor of

an insolvent debtor shall receive any benefit un
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der It, or any payment of any share of the pro

ceeds of the debtor's estate, unless he shall tile

"a release to the debtor of all claims other than

6uch as may bo paid under the provisions of this

act," such a release is not invalidated because it

includes a reservation of all rights of the cred

itor as aaainst other joint debtors with the in

solvent.—National (jerman-Amer. Bank v. Wilder,

27 N. W. 201, 30 Minn. 94.

Effect of release—Judgment dischar

ging debtor.

107. A release of an insolvent debtor, executed

by a creditor and filed pursuant to the provisions

of the Minnesota insolvent law of 1681, does not

operate in itself to discharge the insolvent debtor.

' That is accomplished only by the Judgment of

tne court.—National German-American Bank v.

Wilder, 27 N. W. 201, 35 Minn. 84.

108. Releases of their claims given to the assignee
by creditors under Gen. Laws Minn. 1881, c. 148, and

by him filed with the clerk of the court, do not, on

the assignment being adjudged void, operate to

discharge their claims, and the dividends received

by them are only a pavment pro tanto of such

claims.—In re Walker, (Minn.) 33 N. W. 853; 34 N.

W. 591

37 Minn. 243.

109. The Minnesota insolvent law of 1881. § 10,

provides that the creditor, in order to entitle him

to the benefit of the act, must tile "a release to

the debtor of all claims other than such as may

be paid under the provisions of this act for the

benefit of such debtor, and thereupon the judgn

or court may direct that judgment be entered

discharging such debtor from all claims or debt,

held by creditors who shall have filed such re

leases." Held that, although the release by its

terms may release only the claims filed by the

creditor in the proceedings, the judgment ren

dered discharges the insolvent, as well from c airns

of such creditor not filed, as from those filed an''

released by him.—Kimball Co. v. Coon, (Minn.) 47

N. W. 315.

45 Minn. 45.

110. A judgment under the insolvent act (Comp.

St. Minn. c. 79) is not valid unless It appear that

the required notice to creditors was given.—Ull-

man v. Lion, 8 Minn. 381, (Gil. 838.)

111. Assuming that the insolvency law (Gen.

Laws Minn. 1681, c. 148) applies to corporations,

a release of a debt due from a corporation by its

creditor, and a judgment of a court discharging

the debtor pursuant to the provisions of said in

solvency law, releases and discharges the stock

holders in said corporation from the personal lia

bility imposed by Const, art. 10, §3.—Mohrv. Min

nesota Elevator Co., (Minn.) 41 N. W. 1074.

40 Minn. 343.

112. Laws 18S9, o. 80, declaring that the release

of any debtor in insolvency proceedings shall not

operate to discharge any' other party liable "as

surety, guarantor, or otherwise for tho same

debt," includes stockholders who are liable for

the debts of a corporation which has been re

leased by a debtor in insolvency proceedings, un

der Const, art. 10, 5 3, making stockholders liable

to tho amount of stock held by them.—Willis v.

St. Paul Sanitation Co., (Minu.) 50 N. Vf. 1110.

IX. Distribution.

Order for distribution—Appeal.

113. A proceeding under the insolvency act of
1SS1, (Laws Minn. 1881, c. 148,) for the appoint

ment of a receiver and the equal distribution of

the assets of an insolvent debtor among all his

creditors, is in tho nature of a judicial investi

gation, and a final order therein, directing such

receiver to distribute the proceeds in his bands

as provided by the statute, and annulling pref

erences and priorities claimed by creditors, is

appealable as "a final order, affecting a substan

tial right, made in a special proceeding," within

Gen. St Minn. 1878, c. 86, § 8, subd. t>. —In re

Spencer, (State v. Severance,) 13 N. W. 48, 29

Minn. 209.

Compromise—Termination of proceed

ings.

114. All the parties to an Insolvency proceeding,

the debtors and all the creditors, ana tne ussitcuee

in insolvency acting by order of court, and the

trustee selected by the debtors and creditors,

joined in a deed by which the assignee conveyed

the property of tne insolvents to the trustee in

trust to carry on the business indefinitely, and dis

tribute the profits among the creditors; and tuo

creditors released the deutors from all claims in

consideration of their joining in the deed, and the

same was declared to be a compromise between

the creditors and debtors. The ueed having boon

executed,the court discharged tuo assignee. Held,

that the insolvency proceedings were thereby

terminated, and the properly passed beyond tuo

control of tho court, and ic hud uo jurisdiction to

enjoin an action by a party to the deed to enlorce

its provisions; and theretore a writ of proamnion

will issue to preveut proceedings in contempt lor

a violation thereof.—£>luto v. ivuuj, i.aUuu.1 4>i

N. W. 204.

44 Minn. 76.

INSPECTION.

Of records, see Records, 2, 1

Illuminating oils.

Gen. St. Minn. 1878, c. 6, § 116, providing for the

inspection of petroleum illuminating oils, and

branding the packages containing them, makes it

then lawful for the oil approved to be sold. Sec

tion 118 declares that all such oils manufactured,

refined, or compounded within the state shall be

so inspected and marked before removal from the

manufactory; and makes the salo of uninspected

and rejected oils, the forgery of the inspector's

brand, and the use of branded packages for unin

spected oils, respectively, misdemeanors. JHeW.

that the statute does not prohibit the sale of oil

which, after inspection and branding, has been

transferred to another package for sale, without

reinspection and rebranding. — State v. Finch,

(Minn.) 34 N. W. 904.

37 Minn. 433.

Installments.

Of debt secured by mortgage, see Mortgages, 131,

179-182, 43J, 433.
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Instructions.

See Appeal and Error, 359-384, 433-486, 597-616;

CYimiHfil Law, 97-111; Deceit, 38-41 ; Eminent

Dnmnln, 212-217; Homicide, 82-90; Trial, 52-

119.

INSURANCE.

I. The Contract, 1-26.

II. Inbuuable Interest, 27-29.

III. Assignment ok Surrender of Policy, 80-

34.

IV. Cancellation and Rescission, 85.

V. Application, 36-53.

VI. Conditions op Polict, 54-82.

VII. Proof and Payment of Loss, 88-106.

VIII. Agents, 107-123.

IX. Actions on Policies, 124-148.

X. Accident Insurance, 149, 150.

XI. Mutual Fire Companies, 151, 153.

XII. Mutual Benefit Insurance, 153-185.

XHI. Insurance Companies, 186-197.

Agreement to insure demised premises, see Land

lord and Tenant, 21.

Examination of insurance companies by county

attorney, see Constitutional Law, 52.

Garnishment of insurance, see Garnishment, 64,

65.

Oral contracts, see Frauds, Statute of, 9.

Reformation of policy, see Equity, 28-30.

L The Contract.

Contract to procure insurance.

1. Plaintiff and defendant made a contract un

der which plaintiff, at its own cost, procured a

policy of insurance from a casualty company, by

which the latter insured defendant against loss or

damages arising from accidents to its (defendant's)

employes. Defendant, in consideration of plain

tiff's paying the premium on said policy, and or-

fanizing a "post" for the purpose of caring for

efendant's employes in cases of sickness or acci

dent, agreed to charge each employe an insurance

fee of one dollar a month, and pay the amount of

auch charges to plaintiff on the 15th of each

month. Tile contract further provided that de

fendant should have authority to release certain

employes from payment of insurance dues, not to

exceed one-fourth of the total number of employes,

and such employes should not be entitled to the

benefit of the contract, but that the policy should

protect defendant as to accidents to any of its em

ployes. Defendant was to furnish monthly a list

of its employes, showing which were entitled to

the benefits of the contract. Held, that the con

tract was not void for indefiniteness, but showed

an undertaking on the part of defendant to pay a

monthly assessment according to \.he number of

men employed by it, in consideration of plain

tiff's providing hospital treatment for such em

ployes when sick or disabled, and procuring insur

ance against defendant's liability for damages

from accidents or injuries suffered by them in the

course of their employment.—National Protective

Ass'n v. Prentice Brown Stone Co., (Minn.) 51 N.

W. 916.

Making and acceptance of contract of

insurance.

~. A mere proposal or application for insur

ance cannot be converted into a contract by delay

on the part of the company in accepting or re

jecting the same.—Heitnan v. Phoenix Mut. Life
Tns. Co., 17 Minn. 153, (Gil. 127.)

8. The making by an insurance company of

a policy of insurance, forwarding same to an

agent, whose duty it is to deliver and receive

the payment of premium, and presentation of the

policy by such agent, are simply evidence of a

willingness to enter into a contract of insurance

on payment of the premium, not of a contract of

insurance.—Heiman v. Phoenix Mut. Life Ins.

Co., 17 Minn. 153, (Gil. 127.)

4. The delivery of an instrument, as a policy

of insurance, may be actual or merely verbal, or

both ; but to constitute a delivery there must be

something answering to one or both of these, and

with an intent to thereby give it effect as a de

livery.—Heiman v. Phoenix Mut. Life Ins. Co.,

17 Minn. 153, (Gil. 127.)

5. Where there Is nothing to show a legal

manual delivery in fact of a policy of lite insur

ance to the insured, or some person for him, the

burden of proof is on the alleged insured to show

that it was intended to go into effect without

such delivery.—Heiman v. Phosnix Mut. Life Ins.

Co., 17 Minn. 153, (Gil. 127.)

6. Defendant, having received an applica

tion for life insurance, made out the policy and

placed it in the hands of its agent for delivery,

who, going to the applicant's i.lace of business,

offered to deliver the same on payment of the

premium, part in cash and part in note. The ap

plicant being absent, his son signed the note,

but declined to pay the cash portion of the pre

mium. Defendant's agent, taking the note and

retaining the policy, stated that he would keep

the policy until the applicant's return ; would

wait until his return for the money' and keep the

policy good until then. Held insufficient evi

dence to go to the jury on the question of deliv

ery, and tho case was properly dismissed. —

Heiman v. Phoenix Mut. Life Ins. Co., 17 Minn.

153, (Gil. 127.)

7. An agent for a life insurance company re

ceived an application for insurance, forwarded

it to the company, who then accepted it, and for

warded the policy, to be delivered on payment of

the premium. Held, that the agent, unless it

was otherwise agreed, or he had other instruc

tions from the company, was, on payment or ten

der of the premium, bound to deliver the policy,

though the party whose life was insured might

at the time be dangerously ill.—Schwartz v. Ger-

inania Life Ins. Co., 21 Minn. 215.

8. Plaintiff's application to defendant insur

ance company for insurance on the life of her

husband was' forwarded by the local agent at St.

Paul, and a policy was duly received by him, the

premiums on which were payable annually in ad

vance. Plaintiff's husband, representing her,

declined to receive the policy, apd October 13th,

at his request, it was sent back to have it changed

so as to provide for payment of premiums semi

annually, and a policy emboJying the change
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was recetved by the agent October 25th. But in

the mean time the husband was taken sick, and

the agent, acting under general instructions

from the company not to deliver policies where

the risks were not in good health, refused plain

tiff's demand therefor, accompanied by a tender

of the premium. The husband died from such

sickness, and the policy was never delivered.

Held, that there was no acceptance of plaintiff's

proposition, and no contract of insurance —

Schwartz v. Germania Life Ins. Co., 18 Minn. 448,

(Gil. 404.)

9. Findings of the court that one in whose

favor policies of insurance had been made out, and

to whom thev had been sent, received the same,
and retained them without objection during the

period of insurance named in them, will bo con

strued as a finding that the policies were accepted

by him.—Adams v. Eidam, (Minn.) 43 N. W. 090.

42 Minn. 53.

Entire or divisible.

10. Where the consideration for a policy of tire

insurance is single and entire, and the amount

insured a gross sum, apportioned among several

separate and distinct items of property named,

the contract is an entirety and indivisible, and

the only effect of the apportionment is to limit

the liability, as to each item, to the sum so spec

ified.—Plath v. Minnesota Farmers' Mut. Fire

Ins. Ass'n, 23 Minn. 470.

Bight to possession of policy. - .

11. Where a life insurance policy is made pay

able to plaintiff in case she survives her husband,

the person insured, or to their children in case

plaintiff does not survive her husband, plaintiff

may, in the life-time of her husband, maintain an

action for the possession of the policy, against a

third person who has no right thereto: no objec

tion for want of proper parties being taken by de

murrer or answer.—A11U v. Ware, 9 N. W. 0136, 28

Minn. 106.

Oral agreement.

12. By an oral agreement for insurance against

fire, a written policy was to be made and deliv

ered as soon as it could be done. A loss oc

curred, and thereafter a written policy was de

livered by the insurer. Held, that such policy,

as against the insured, was not conclusive as to

tho terms of the insurance, but its retention

might be taken as an admission of those terms

by the insured, which could be rebutted by proof

of tho oral agreement.—Salisbury v. Hekla Fire

Ins. Co., 21 M. W. 552, 82 Minn. 458.

18. On an oral agreement for insurance, a

written policy to be subsequently issued, where

nothing is said about the conditions, it is pre

sumed that the parties intend to have inserted in

it the usual conditions, or such as the parties

have before used. That a particular condition

was usual or had been used must bo shown by

the party who insists upon it. —Salisbury v.

Hekla Fire Ins. Co., 21 N. W. 552, 32 Minn. 458.

14. The evidence tended to show that it was un

derstood between plaintiff and defendant's agent

that when the former's policy should expire a new

policy should be issued, and, with the exception of

a different apportionment of the insurance money,

the terms should remain as before; that after the

policy had expired a new agent went to plaintiff

to learn how he wanted the new policy made ; tbat

plaintiff then named the terms contemplated in the

conversation with the former agent; that the new

agent assented to this; that a few days after this

the former agent, who was still acting for the

company, again went to plaintiff, at the request of

the new agent, to ascertain how ho wanted the in

surance placed; that the terms were again stated

and arranged as before agreed; that a policy was

then made out, but not delivered until the next

day. Meantime the property was burned. Held,

that the evidence justified the finding that a parol

contract of insurance had been effected.—Ganser

v. Fireman's Fund Ins. Co., (Minn.) 35 N. W 5S4.

38 Minn. 74.

13. Before the expiration of a policy of insur

ance on plaintiff's dwelling for three years in a

certain sum the agent of tho insurance company

agreed orally with plaintiff to renew it for an

increased amount cn the dwelling, and to extend

it so as to cover tho furniture to a certain amount

and the barn for another certain amount. Meld,

that this was a valid contract to insure for a term

of three years; the presumption being, as noth

ing was said to the contrary, that the renewal

was for the same time and at the same rate of

premium as the original policy.—Wiebeler v. Mil

waukee Mechancis' Mut. Ins. Co., 16 N. W. 363.

80 Minn. 464.

Assumption of risk.

16. The leaving a memorandum at an agent's of

fice, calling for so much insurance on certain prop

erty, is not a commencement of the risk on the part

of the company, even though, on his subsequent

assumption of the risk, the agent dates the policv

back to a date previous to the leaving of such

memorandum, "in order to make the insurance

continuous. "—Wales v. New York Bowery Fire

Ins. Co., (Minn.l 33 N. W 822.
87 Minn. 106.

17. Where the property has been destroyed by fire

before the application was made, and the terms

agreed on, and the assured knew the fact, but. did

not communicate it to the insurer, who accepted

the risk and issued the policy in ignorance of it,

the policy is void, and will not cover the loss, al

though antedated as of a date prior to the destruc

tion of the property.—Wales v. New York Bow

ery Fire Ins. Co., 33 N. W. 322, 37 Minn. 100.

Property covered.

18. Property insured against fire was described

in the policy as "buildings adjoining and com

municating, occupied, * * * situated, detached,"

etc. Held, that the meaning was not that the

buildings were detached from each other, but

that, as a whole or mass, they were detached

from other buildings.—Broadwater v. Lion Fire

Ins. Co., 26 N. W. 455, 34 Minn. 405.

19. A warehouse, used for the storage of grain

received into an elevator, stood within two and a

half feet of the elevator building, and was of

about the samo size. The two buildings were

fastened together by boards nailed to both.

Grain was conveyed from tho elevator by spouts

to the warehouse, and was discharged from the

warehouse by a conveyor running under both

buildings. Held, that a policy of insurance upon
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the "elevator building and additions" covered

the warehouse.—Cargi 11 v. Millers' & Manuf'rs'

Mut. Ins. Co., 22 N. W, 0. 33 Minn. 90.

20. &. certain grain elevator was constructed in

several parts, but so connected as to be operated

as one structure, and designated by one common

name. To distinguish the main or principal build

ing from the addition, which was connected with

it by covered passage-ways, through which the

machinery was operated, it was called the "Main

Elevator Building, " and the addition was known

as "Annex A." Held, that grain in "Annex A"

was covered by a Dolicv of insurance which, in

describing the location of the grain, used the

name applied to the entire structure, and described

the elevator in terms applicable to the entire

structure.—Pettit v. State Ins. Co., (Minn.) 43 N.

W. 378.
41 Minn. 299.

21. Where apolicyinsuresbuildingson"section

81," though there is evidence to show that "section

31 " was inserted by mistake instead of "section

32," no recovery can be had for the loss of build

ings on "section 32" without a reformation of the

policy.—Collins v. St. Paul F. & M. Ins. Co., (Minn.)

46 N. W. 906.

44 Minn. 440.

22. Two policies of hail insurance contained, in

the description of the land, clauses tho effect of

which, when the two policies were read together,

was to insure a quantity of oats in a strip of given

width alone a section line, and also a quantity of

barley on the same strip covered by the oats. The

applications for the policies were made at the same

time, but contained no such clauses, and the poli

cies were issued at the same time. Held, that the

policies should be read together, and the clauses

in question, leading to an absurd result, will bo re

jected from each poiicvas inoperative.—Schreiber

v. German-American Sail Ins. Co., (Minn.) 45 N.

W. 708.
43 Minn. 367.

Nature and extent of risk.

23. A policy insured plaintiff against damage

or loss by lire "on his horses and colts while in

barn, and by lightning only while in use, or run

ning iu pasture or yard on his farm, in the town

of L. " Held, that the risk of loss by lightning

extended to the horses while in use or running

in pasture at any place in the town of L., and

was not limited to plaintiff's farm.—Boright v.

Springfield 7. & M. Ins. Co., 25 N. W. 706, 34

Minn. 352.

24. Where a policy insures live-stock "on tho

property described, in the places herein set forth

and not elsewhere, " and a mare was at that time

in a certain barn, but was removed to a new barn,

800 feet from the old, which was destroyed by fire,

the words denning the location of tho live stock

are descriptive only, and the company is liable for

the mare burned in the new barn.—De Graff v.

Queen Ins. Co., (Minn.) 88 N. W. 696.

38 Minn. 501.

Payment ofpremium—Renewal receipts.

25. The language of renewal receipts and pre-

jnium notes prepared by an insurance company,

where inconsistent with the express terms of the

policy, or ambiguous in thoir meaning, will bo

construed most strongly against the company.—

Symonds v. Northwestern Mut. Life Ins. Co., 23

Minn. 491.

26. Renewal receipts for life lusurance pro-

video that they should not be binding unless the

cash part of the premium, as per the margin,

was paid. The notes and interest were paid at

the time they became due, and the receipt conn

tersigned. Held, that giving and receiving

promissory notes for the cash part of a premium

had the same effect, so far as the payment of

premiums was concerned, as a payment in cash.

—Svmonds v. Northwestern Mut. Life Ins. Co.f

23 Minn. 491.

II. Insurable Interest.

Ownership of property, in general.

27. Plaintiff insured certain ties that he wa»

getting out under a contract with a construction

company, for use on a railroad, and piled along

the line of tho railroad. There was evidence

that the ties were inspected while lying in piles-

along the track, marked at the ends whether

good or bad, and that monthly payments were

made on the basis of the estimate thus made; that

such inspection was merely provisionary ; and

that the ties were not fully accepted until ex

amined, one by one, as they were laid in the

road. Held, in an action on the policy, that

whether the acts of the parties to the contract-

amounted to an acceptance by the construction

company of the ties burned was properly left to

the jury, under the instruction that the accept

ance, to defeat a recovery, must bo one to pass

the title, and bind the company to pay for them.

—Chandler v. St. Paul Fire & Marine Ins. Co.,

21 Minn. 85.

28. H. sold mules to a land company to be used

In cultivating its land, and took notes therefor,

with the agreement that, when the notes were paid,

title to the mules should pass, but that in thu

mean time it should remain in H. , who, in de

fault of payment of the notes, might taue posses

sion of the mules, and soil them, returning any

surplus after paying the notes to the land com

pany; and he also reserved tho right to use the

mules at a certain time. Held, thut the land

company had an insurable interest in the mules.

—Holbrook v. St. Paul Fire & Marine Ins. Co.,

25 Minn. 229.

By partnership or corporation.

29. Any association of individuals, whether a

corporation or only a partnership, may own per

sonal property, and make contracts for insurance

thereon, in a common name.—Holbrook v. St.

Paul Fire & Marine Ins. Co., 25 Minn. 229.

III. Assignment or Surrender of Polict.

What constitutes assignment.

80. McL. & Co., having certain policies of fire

insurance on their stock, made an assignment of

all their property for the benefit of creditors.

The assignee, by formal bill of sale, assigned

"all the personal property, of any nature or kind

whatever, (excepting books and book-accounts,)
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which belonged to said firm, " to defendant. It

did not appear that the policies were assignable

At the option of the insured, or that the insurer

was bound to assent to their assignment. Held,
•that the policies did not pass to defendant by vir

tue of his bill of sale, and the fact that they may

have thereafter been surrendered to the company,

and return premium money paid thereon, was

Insufficient to show such transfer.—White v.

Itobbius, 21 Minn. 870.

Consent of insurer.

81. A policy of insurance to this amount of

43,000 was, to secure a claim of $5,000, made

payable, in case of loss, to the creditor. Held,

that a subsequent assignment of the policy by

the Insured to such croditor, of all his right, title,

and interest therein, and all benefits and ad

vantages to be derived therefrom, was unneces

sary and ineffectual, and such assignment, even

if made and delivered without the knowledge or

.consent of the company, did not invalidate the

policy.—Newman v. Springfield Fire fit Marine

lus. Co., 17 Minn. 123, (Gil. 93.)

Of life insurance for benefit of wife

and children.

82. S. procuiel a policy on his life payable

at his death to his wife, E., if then living, oth

erwise to his children. After the policy be

came paid up, E. died, and S. married again,

and surrendered the policy, taking out a new

policy corresponding In date and terms with the

original, except that it was made payable to the

second wife, flchl, that such surrender was

void as against the children of S.—Kicker v.

Charter Oak Life Ins. Co., 6 N. W. 771, 27

Minn. 193.

niKtlnRQlxhed In Richmond v. Johnson. 10 N. W. 691!, 28

Minn. 448.

38. A life Insurance policy made payable on the

death of the person insured to his wife, or, in case

of her death before his, to their children, vests

Immediately on its Issue in the beneficiaries

named, and cannot be pledged by the person in

sured, though it is delivered to and held by him.

Following Iiioker v. Insurance Co., 27 Minn.

103. 6 N. W. 771.—Allis v. Ware, 9 N. W. 600,

28 Minn. 100.

84. A life Insurance policy, made payable to

plaintiff, the wife of the person insured, was as

signed by plaintiff and her husband to secure two

notes given by the husband for a pre-existing debt

owed by him. One of the notes was payable in (SO

days and the other in 6 months after date. The

assignment of the policy provided that if the notes

were not paid within two years and six months

from date, the assignee might receive tho surren

der value of the policy, and retain the amount of

the notes therefrom. The 60-days note was paid,

but the G-months note was twice renewed for 6

months, new notes being given and tho old ones

taken up. Plaintiff had no notice of tho renewals.

Held, that in assigning the policy plaintiff became

merely a surety for her husband, and the exten

sions, without her knowledge and consent, dis

charged her and released the policy.—Allis v.

Ware, 0 N. W. COO, 2S Minn. 100.

I)ls1in<ml«heu in Richmond v. Johnson, 10 N. W. Wi, 'J8

SI inn. 448.

IV. Cancellation and Rescission.

Rescission by assured.

85. Plaintiff's agent represented that a clause,

made a part of the policy furnished by his compa

ny, was not in the policies issued by another com

pany, knowing the assertion to be false. The

agent invited defendant to compare his proposed

contract with that of the other company, leaving

his blank form for that purpose. Afterwards de

fendant applied and was insured in plaintiff's com

pany. Held, that he could not avoid the contract,

because of the false statement. Dickinson, J.,

dissenting.—American Steam-Boiler Ins. Co. v.

Wilder, (Minn.) 40 N. W. 252.

39 Minn. 350.

V. Application.

As part of contract.

30. An insurance policy contained a state

ment as follows: "Reference is bad to assured 's

application No. 127, which Is his warranty, and

a part hereof." There was no written applica

tion, and it appeared that the assured had made

several verbal applications at different times.

Held, that the court properly charged that the

application was no part of the contract.—New

man v. Springfield Fire & Marine Ins. Co., 17

Minn. 123, (Gil. 98.)

87. "Where the insured, on the death of his

wife, who was named as beneficiary in a policy

on his life, returns such policy with a letter re

questing that auother be issued him, payable to

his heirs, which is done, the jury, in an action

on this latter policy, are, in the absence of evi

dence on that point, authorized to infer that the

application, whose representations are warrant

ed true, referred to in the policy, is this letter,

instead of the application on which the orig

inal policy issued. Berkt, J., dissenting. —Schef-

fer v. National Life Ins. Co., 25 Minn. 534.

Distinction between representation and

warranty.

8S. A warranty in an Insurance application

must bo literally fulfilled, or there is no contract;

while a representation, to have such effect, must

be material to tho risk, as well as untrue.—iEV-

na Ins. Co. v. Grube, 0 Minn. 82, (Gil. 82. )

89. Representations made In a verbal applica

tion for insurance must, to vitiate the policy,

have been made fraudulently, and be shown to

be material. If substantially true, or the in

surer is not prejudiced or deceived, tho policy

will be held good.—Newman v. Springfield Fire

& Marine Ins. Co., 17 Minn. 123, (Gil. 98.)

40. A representation in an application for ic

surance is simply a statement as to a material

fact, and is sufficient if substantially true. A

warranty is a condition precedent, and must ho

strictly complied with.—Price v. Phoenix Alut.

Life Ins. Co., 17 Minn. 497, (Gil. 473.)

41. Tho consideration for a life insurance pol.

icy was expressed to be the premiums paid and

the representations made in tho application. The

policy contained a provision that, "if any of the

declarations or statements made in tho applica
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Hon for this policy, upon the faith of which this

policy is issued, shall bo found in any respect

untrue, then and in every such case the policy

shall bo null and void." The application was

made by R., as agent for his wife, for whose

benefit the policy was issued on the life of R., and

contained certain questions to him, and his an

swers thereto, and following them this stipula

tion: "It is hereby declared that the above aro

fair and true answers to the foregoing questions,

and it is acknowledged and agieed by the under

signed that this application shall form the basis

of the contract lor insurance, and that any un

true or fraudulent answers, any suppression of

facts, or neglect to paj the preiriumonor before

the day it. becomes due, shall and will render

the policy null and void, and forfeit all payments

made thereon." Held, that the answers were

representations, not warranties, and therefore

their untruth was matter of defense, to be plead

ed and pioved by defendant, but that such repre

sentations were made material by the stipulations

in tbe policy, and their materiality could not be

questioned.—Price v. Phoenix Mut. Life Ins. Co.,

17 Minn. 497, (Gil. 473.)

42. A stipulation in an application for insur

ance, whereby the applicant covenants and

agrees that the statements made therein are a

full, just, and true exposition of all the lacts

and circumstances in regard to the condition, sit

uation, and value of the property to be insured,

so far as the same are known to him and mate

rial to the risk, is a warranty of the statements

only so far as they are known to him and mate

rial to tbe risk, and has the same effect as a

representation.—&tn* Ins. Co. v. Orube, 6 Minn.

82, (Gil. 32.)

Misrepresentations—Ownership ofprop

erty.

43. A. applied for insurance on certain prop

erty, the same thereafter being made payable to

B. to the extent of his claim against A. At the

time of the application B. held a tax-deed on the

premises, which he had taken, without A.'s

knowledge, as security for taxes which he had

paid at A.'s request, A. promising to repay him.

Held, that B. was not estopped from showing

such deed void for irregularities. Even if it

were valid, he held the same in equity as trus

tee for A., and his statement in the application

that he was the owner of the property was not,

by reason of such outstanding tax-deed, untrue.

—Newman v. Springfield Fire& Marine Ins. Co.,

17 Minn. 123, (Gil. 98.)

44. A policy of insurance against fire provid

ed that it should become void unless consent in

writing should bo indorsed by tho company there

on, among other things, "if any building in

tended to be insured stand on ground not owned

In fee simple by the assured." The buildings in

sured stood upon lands belonging to the United

States, and were described in the policy as the

insured's buildings, "occupied as a store, ware

house, officers' and soldiers' club, sleeping

rooms, and room for opening goods, * * * at

Foit M., M. county, "etc. Held, that this de

scription was sufficient notice to the company,

and its agents by whom tho policy was issuod,

that the buildings insured were situated at a

United States military oost or fort, and that they

were used and occupied by a post trader at that

place, and that the insured could not, in the or

dinary course of things, own the land on which,

the buildings were situated; and that the pro

vision making the policy void if the ground was-

not owned by the insured, unless consent thereto-

by the company was indorsed on the policy,

might be treated either as repugnant to the con

tract in fact made, and of no effect, or as con

trolled by the description.—Broadwater v. Lion-

Fire Ins. Co., 26 N. W. 455, 84 Minn. 405.

Location of property.

45. An application for insurance on a thresh-

ing-machine described it as stored in a certain

barn. Held, that such statement was mere mat

ter of description, and not a stipulation of tho

applicant, or condition of insurance on the part of

the insurer, that such location should remain un

changed, or, if changed, that the insurance

should be suspended while such change contin

ued.—Everett v. Continental Ins. Co., 21 Minn. 78.

46. An application for insurance of a certain

threshing-machine described the same first a»

being on seciion 86, township 23, range 28,

and again as "stored in barn on section 86, town

ship 23, range 28, owned and insured by C. " In-

the policy it was described as "threshing-machine,

section 36, township 23, range 38;" reference be

ing made for a more particular description to

th3 application. The barn of C. was on section

86, township 33, range 28, and at the time of the

application part of the machine was In the barn,

and part outside it, m;ar by, but all ou section

86. There was no tract of land in the state an

swering the description in the application or pol

icy. Held, that the misdescriptions in the ap

plication and policy were mere mistakes, and not

false or erroneous representations, material to

the risk.—Everett v. Continental Ins. Co., 21

Minn. 76.

Health of assured.

47. It is not a false representation for an ap

plicant who has had subacute rheumatism, to an

swer "No" to tne question whether he has had the

disease of rheumatism. The ambiguity in the

question must be resolved against the insurer.—

Price v. Phoenix Mut Life Ins. Co., 17 Minn.

497, (Gil. 473.)

Family physician.

48. Tbe question in an application for life in

surance, "Who is your family physician?" calls

for the name of the physician who usually at

tends upon and is consulted by the members of

the family in the capacity of a physician, though

not usually consulted as a physician by the as

sured himself. McMii.lix, J., dissenting.—Price

v. Phoenix Mut. Lifo Ins. Co., 17 Minn. 497, (Gil.

473.)

Misstatements by agent.

49. An insurance agent wrote down the an

swers given to questions in the application for

insurance, which was signed by the applicant.

Held, that the answers were those of the appli

cant.—^Etua Ins. Co. v. Grubo, 6 Minn. 82, (GiL

82.)

50. Where an insurance agent, authorized to

procure and forward applications for insurance.
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makes out an application Incorrectly after having

received correct information as to all the facts

from the applicant, the error is chargeable to the

insurer, and not the insured.—Kansel v. Min

nesota Farmers' Hut. Fire Ins. Ass'n, 16 N. W.

430, 31 Minn. 17.

51. In such case the insurance agent does not

become the agent of the insured because of a

stipulation in the policy subsequently issued that

the acts of the agent in making out the applica

tion shall be deemed the acts of the insured.—

Kansel v. Minnesota Farmers' Mut Fire Ins.

Ass'n, 16 N. W. 430, 81 Minn. 17.

52. In such case no distinction will be made

in favor of the insurer because it is a "mutual, "

and not a "stock, " company.—Kansel v. Minne

sota Farmers' Mut. Fire Ins. Ass'n, 16 N. W. 430,

31 Minn. 17.

53. Parol testimony that an applicant for in

surance stated the facts correctly to the agent

taking his application, but that the latter, with

out the knowledge of the insured, misstated

them in filling out the application, is admissi

ble, such evidence not varying the written con

tract.—Kansel v. Minnesota Farmers' Mut. Fire

Ins. Ass'n, 16 N. W. 430, 81 Minn. 17.

VL Conditions or Polict.

General rule of construction.

5*- Stipulations in a policy of insurance are

to be construed most strongly against the insur

ance company.—Chandler v. St. Paul Fire &

Marine Ins. Co., 21 Minn. 85.

55. In contracts of Insurance, conditions pro

viding for disabilities and forfeitures will be

construed most strongly, where the intent is

doubtful, against the company.—Symonds v.

Northwestern Mut. Life Ins. Co., 23 Minn. 491.

Payment of premium.

56. It is a good defense to a note given in pay

ment of the insurance premium that the company

had no power to issue the policy for which such

note was given.—Rochester Ins. Co. v. Martin,

13 Minn. 5a, (Gil. 64.)

57. A life insurance policy piovldod that It

should become a paid-up policy for a ratable

part of amount insured on payment of the an

nual premium in each year, but a premium note

of the company provided that, if the same should

not be paid, tno policy should be forfeited. Held,

that the forfeiture mentioned in the premium

note could not extend to such part of the policy

as had become "paid up" by reason of the pay

ment of prior annual premiums. —Symonds v.

Northwestern Mut. Life Ins. Co., 23 Minn. 491.

5S. A tire insurance policy at a gross premium

for tne term of live years, the insured giving two

notes for the premium, contained a clause that, in

case of default to pay any note, the insurance

should bo suspended, and the premium considered

as earned, but that, on subsequent full payment,

the policy should be revived and in force as to

losses happening thereafter. Held that, upon a

default to pay a premium note, the insurer can re

cover the amount of it.—Minnesota Farmers' Mut.

Fire Ins. Ass'n v. Olson, (Minn.) 44 N. W. 673

43 Minn. 21.

Ownership of property.

59. Where a policy provides that the insurer

shall not be liable "if the interest of the assured

in tho property is not one of absolute and sole

ownership, "no recovery can be had thereunder if

the assured is only a tenant for life.—Collins T.

St. Paul F. & M. Ins. Co., (Minn.) 46 N. W. 906.

44 Minn. 44a

Conveyance of property.

60. A policy of insurance provided that a

change of ownership should forfeit the right of

recovery on the policy. The owner, in lieu of a

devise, transferred the property to his wife

through a third person, but there was no change

of possession, actual or intended, and the secre

tary of the insurance company informed the wife

that no change in the policy was necessary.

Held a violation and forfeiture of the policy.—

Langdon v. Minnesota Farmers' Mut. Fire Ins.

Ass'n, 22 Minn. 193.

61. A policyof fire Insurance provided that the

policy should be void if the property should be

sold or transferred, or any change take place in

the title or possession, (except by reason of the

death of the assured, ) whether by legal process,

judicial decree, or voluntary conveyance. Held,

that neither the giving of a mortgage on such

property, nor the foreclosure thereof by adver

tisement, the time of redemption not having ex

pired, would work a forfeiture under such clause.

—Loy v. Home Ins. Co.. 24 Minn. 315.

62. Where a policy of fire Insurance provides

that tho same shall become void in case the in

sured mortgages tho same without notifying the

company, a mortgage of a portion only, without

giving the prescribed notice, will vitiate the

wholo policy.—Plath v. Minnesota Farmers' Mut.

Fire Ins. Ass'n. 23 Minn. 4T9.

63. The by-laws and policy of an insurance as

sociation r3quired, in case of the mortgage of

the property insured, written notice thereof

should be given to the secretary. Held, that

service of such notice by mail was sufficient to

raise a presumption that it was received by the

secretary, which might be rebutted, however, by

proof to tho contrary: that it was the obligation

of the insured to give the notice, and if other

mode than personal service was resorted to it

was at his own risk.—Plath v. Minnesota Farm

ers' Mut Fire Ins Ass'n, 23 Minn. 479.

Location of property.

64. An insurance policy upon certain mules

described them as "all contained in the two-story

frame barn, [36x190 feet,] situate [detached j on

section No. 19, town No. 140, range No. 43, in

Becker county, Minnesota. " Held, that the

words "all contained in," etc., were mere matter

of description, for the purpose of identification,

and not a warranty that thoy should remain in

the barn, or that the risk should cease or be sus

pended if thoy were taken out.—Holbrook v. St.

Paul Fire & Marine Ins. Co., 25 Minn. 229.

Use of premises.

65. A stipulation in a fire insurance policy, Is

sued for the benefit of a mortgagee, that no busi
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ness should be carried on In the building desig

nated in the policy as specially hazardous without

notifying the company, amounts to a warranty,

and if it is violated by the mortgagor's use of the

building for a purpose designated as specially

hazardous, the mortgagee is not entitled to recover,

though the building was, at the same time, used as

a dwelling, and though it was stipulated that, the

mortgagee should not be prejudiced by the mort

gagor's improper use of the building; and, in such

case, it was immaterial whether the risk was or

was not increased by the violation of the condition,

-Gasner v. Metropolitan Ins. Co., 13 Minn. 483,

(Gil 447.)

Vacating premises.

G6. A building was, when insured, occupied as

a saloon. It afterwards became vacant, but at the

time of its destruction was occupied by a person

who had been sent there the day before, and, in

pursuance of instructions, had cleaned the room,

built a fire, and made the premises ready to be

opened as a saloon. At the time of the fire he was

sleeping in the building. Held, that it was not " va

cant, unoccupied, or not in use, " within the mean

ing of the policy, at the time of its destruction.—

Stensgaard v. National Fire Ins. Co., SO N. W. 468,

36 Minn. 181.

Other insurance.

67. A policy of insurance against Are con

tained a condition that the insured should not be

untitled to recover if he should thereafter make

any insurance in any other company on the prop

erty insured without obtaining the couseut of

the secretary of the association Issuing the pol

icy. The insured did thereafter obtain another

policy of Insurance on the same property with

another company, but this policy, by reason of

misrepresentations on his part that there was no

other insurance, and by reason of such prior in

surance, was void by its terms. Held, that

there was a breach of the condition of the first

policy, and the insured could not recover thereon.

—Funke v. Minnesota Farmers' Mut. Fire Ins.

Ass'n, 13 N. W. 164, 29 Minn. 847.

68. A policy provided that it should be void in

case of other insurance "without notice and con

sent of this company. * * * " It also authorized

the company to terminate the contract at,any time,

at its option, by giving notice and refunding a rat-

able proportion of the premium. Held, that addi

tional insurance, unless consented to, or unless a

waiver was shown, ipso fitcto avoided the con

tract, and the fact that the company had not, after

notice of such insurance, canceled the policy, did

not justify the legal conclusion that it had elected

to allow ittocontinue in force.—Johnson v. Ameri

can Fire Ins. Co., (Minn.) 43 N. W. 59.

41 Minn. 396.

69. Plaintiff applied to one F., who was the

agent of defendant and another company, for the

purpose of soliciting insurance, and forwarding

applications to the companies for their approval,

for his insurance on his property in both com

panies. The application to defendant d id not men

tion the contemplated insurance in the other com

pany, but F. was to notify defendant of it. The

policies were issued by both companies and for

warded to F., who delivered them to plaintiff.

Held, that defendant was chargeable with F.'s

kuowledgeof the insurance in the other company.

and by delivery of the 'policy the provision

therein that it should be void if tho assured

should have or afterwards take out other insur

ance, without the written consent of defendant

indorsed on the policy, was waived.—Brandupv.

St. Paul F. & M. Ins. Co., 7 N. W. 735, 27 Minn.

893.

70. Where a policy provides that unless other

wise provided by agreement indorsed thereon It

shall be void it the insured shall thereafter pro

cure any other insurance, mere knowledge on part

of the insurance company that the insured has

subsequently placed other insurance on it, or in

tends to do so, is not of itself a waiver on the part

of the company.—Golden v. Northern Assur. Co.,

(Minn.) 49 N. W. 240.

46 Minn. 471.

Increase of risk.

71. A general condition In a policy of Insur

ance on mules against increase of risk must be

held to refer to a risk incident to the ordinary

use of the particular property insured, and there

is no such increase where they are stabled in a

shed while their customary stable is being re

paired.—Holbrook v. St. Paul Fire & Marine Ins.

Co., 25 Minn. 229.

72. A policy of insurance against Are, upon

a dwelling-house, contained a condition that,

"if the risk shall be increased by the erection

or use of any building contiguous thereto, with

out the consent of the company indorsed there

on, this policy shall be null and void. " Held,

that a building erected at a distance of 25 feet

was not contiguous within the meaning of the

condition.—Olson v. 8L Paul F. & M. Ins. Co.,

29 N. W. 125, 35 Minn. 432.

73. A policy of insurance provided that if the

insured building should be "altered, added to, or

enlarged, " notice must be given and consent in

dorsed on thepolicy. The contract (a by-law) else-

whore provided that if a building should be

"altered, enlarged, or appropriated to any other

purposes than those mentioned, or the risk be oth

erwise increased, " without the consent of the in

surer, the policy should be void. These provisions

construed as requiring notice and consent with

respect to a material enlargement of the building,

even though the risk was not thereby increased.—

Frost's Detroit Lumber & Wooden-Ware Works

v. Millers' & Manuf'rs Mut. Ins. Co., 34 N. W.

35, 37 Minn. 300.

Storing gunpowder.

74. Keeping gunpowder in a store for sale at

retail is not a storing, within tho provision of an

insurance policy prohibiting the storing of such

an article in the building.—Phoenix Ins. Co. v.

Taylor, 5 Minn. 492, (Gil. 393.)

75. Property insured was described in the pol

icy, in writing, as a "stock of goods, consisting

of a general assortment of dry goods, groceries,

crockery, boots and shoes, and such goods as are

usually'kept in a general retail store," etc. One

of the printed conditions prohibited the storing

or keeping of gunpowder in any building in

sured or containing merchandise insured. Held,

in an action on tho policy, that the written clause

controlled the printed one, and if gunpowder

was usually kept in a retail store it was not
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covored bv the prohibition.—Phoenix Ins. Co. v.

Taylor, 5 Minn. 492, (Gil. 893.)

Cause of death.

78. A condition in a life Insurance policy that

ttie policy shall become void in case "of the

insured dying by his own hand," does not extend

to a case where he commits suicide while insane.

—Scheffer v. National Life Ins. Co., 25 Minn.

634.

77. A policy provided, "if the assured shall die

in consequence of the violation of any criminal law

of any country, state, or territory in"which the as

sured may be, this certificate shall be null and

void. " Held, that suicide committed to avoid ar

rest and trial for crime is not the proximate result

of the alleged crime, and that his death by suicide

is not tho violation of law therein referred to.—

Kerr v. Minnesota Mut. Ben. Ass'n, (Minn.) 89 N.

W. 812*

89 Minn. 174.

78. Suicide is no defense to an action on a pol

icy Issued for the benefit of a third person, where

there is no stipulation to that effect in the policy.

—Kerr v. Minnesota Mut. Ben. Ass'n, (Minn.) 89

N. W. 813.

89 Minn. 174.

Waiver of condition—Knowledge of in

surer.

79. Where an Insurer, when an application for

Insurance is made in which the premises are rep

resented as free from incumbrance, knows of an

incumbrance upon the property, he will be deemed

to have waived, as respects such incumbrance, a

condition of the policy that misrepresentation in

that respect should avoid the contract.—Wilson v.

Minnesota Farmers' Mut. Fire Ins. Ass'n, 30 N. W.

401, 36 Minn. 112.

80. Where by the terms of a policy issued with

out inquiry, and without an application or any

representations, by a fire insurance company, the

use of gasoline upon the iusured premises is pro

hibited, and there is noi.bing about the description

of tho property insured which necessarily implies

or indicates such use, the insurer does not waive

the condition, nor consent to an existing use which

could have been ascertained by reasonable investi

gation, and on a loss by fire, caused by such use,

the company is not liable.—McFarland v. St. Paul

Fire & Marine Ins. Co., (Minn.) 49 N. W. 253.

46 Minn. 519.

Waiver of non-payment of premium.

81. Insured, who had been in default inpayment

of installments for some time, sent an agent with

the amount to make payment, after the property

had been destroyed. To the question of the com

pany's agent as to whether there had been a loss,

ho replied that there had been none that he knew

of. When the money was forwarded to the com

pany it returned it to the insured. Held, that there

was no evidence of a waiver of a condition avoid

ing the policy for non-payment of premium.—Mc-

Martin v. Continental ins. Co., (Minn.) 42 N. W.

934.

41 Minn. 198.

82. While the enforcement of payment of a pre

mium note, without notice of a breach of condition

that avoids the policy, is not a waiver of the for

feiture, the retention of such premium after notice

of the breach will constitute a waiver.— Schreiber

v. German-American Hail Ins. Co.. (Minn.) 45 N.

W. 708.
48 Minn. 867.

VTI. Proof and Payment of Loss.

Proofs of loss—Who to make.

83. The owner of property insured, and not

the one to whom loss is, lor the purpose of se

curity, made payable to the extent of his claim,

Is the proper person to make proofs of loss. —

Newman v. Springfield Fire & Marine Ins. Co., 17

Minn. 123, (Gil. 98.)

Waiver.

84. Insufficiency of proofs of loss required by

a policy are deemed waived if the company

bases its refusal to pay the loss upon other

grounds.—Phoenix Ins. Co. v. Taylor, 5 Minn.

492, (Gil. 393.)

85. Proof of loss was duly made to an insur

ance company, and the loss adjusted by its agent,

who expressed himself satisfied. Subsequently

the company refused to pay the claim, upon the

sole ground that gunpowder was kept in the

building at the time of the fire, in violation of a

condition in the policy, but made no objection

about th'e insufficiency of the preliminary proofs.

Held, that the company waived the condition.—

Phoenix Ins. Co. v. Taylor, 5 Minn. 492. (Gil. 393.)

86. The reception by agents of an Insurance

company, and the retention by the company, of

proofs of loss on a policy ol insurance, are evidence

of a waiver of objections to them on account of in

sufficiency.—Newman v. SpringfielJ Fire & Ma

rine Ins. Co., 17 Minn. 123, (Gil. 98.)

87. Where the insurer, In response to notice of

loss, sent to the insured a blank, apparently de

signed to be used in making proof of loss" and

the insured so used it, filling it up with all the

particulars of the loss of which the blank admit

ted, and sent it to the insurer, who retained n

without objecting to Its sufficiency, the insurer

will be held to have waived the objection that it

was not itemized with the detail required 07 the

policy. — Bromberg v. Minnesota Fire Ass'n,

(Minn.) 47 N. W. 975.

45 Minn. 318.

Inventory—Waiver.

88. The obligation imposed upon the assured,

by the terms of a policy of fire insurance, to make

a particular inventory of the goods after a fire

shall have occurred, is excused if the goods are

so damaged that it is not reasonably practicable

to make such an inventory.—Powers Dry Goods

Co. v. Imperial Fire Ins. Co. of London, (M'nn.)

51 N. W. 123.

Appraisal by arbitrators.

89. A provision in an insurance policv that the

amount of any loss shall be payable within a cer

tain time from the adjustment of the claim, and

that the method of adjustment, in case the parties

are unable to agree, shall be by appraisement of ar

bitrators, the decision of a majority of whom shall
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be conclusive as to the amount of damage, but not

as to any other question, is valid.—Oasser v. Sun

Fire Office, (Minn.) 44 N. W. 252.

42 Minn. 815.

90. Under a clause of an insurance policy pro

viding that in case of loss the amount of "damage

to the property" may be determined by mutual

agreement, and, in ease the parties cannot agree, by

appraisers, the latter are to estimate the damage

in cases where personalty has been totally de

stroyed, as well as where there has been a partial

destruction only. — Gasser v. Sun Fire Office,

(Minn.) 44 N. W. 252.
42 Minn. 315.

91. Under a provision In a policy that either

fiarty may require an arbitration "touching any

oss or damage," and that the award "shall bo

binding as to the amount of such loss or damage,

but shall not decide the liability of the company

under this policy," an arbitration and award,

merely as to the amount of the loss, at the instance

of the insurer, does not forbid the subsequent de

nial of legal liability upon the ground that the

policy was void for reasons known to the assured

when the arbitration was instituted.—Johnson v.

American Fire Ins. Co., 43 N. W. 59, 41 Minn.

39(1; Same v. Orient Ins. Co., 43 N. W. 1151, 41

Minn. 400.

92. A policy of hail insurance provided that if

the insured, and the agent of the insurer present

to adjust a loss, should be unable to agree, the for

mer was to deposit with the agent (10 to pay the

expenses of an appraisement of the loss, and the

agent was thereupon to appoint three appraisers,

who should immediately repair to the field where

the loss occurred, and appraise the loss or damage.

Held, that an appraisement without notice to the

insured of the appointment of appraisers, and of

the time when they were to make the examination,

was void.—Schreibor v. German-American Hail

Ins. Co., (Minn.) 45 N. W. 708.

43 Minn. 367.

93. If an Insurance company, after a loss un

der a policy providing that the amount of loss

shall be determined by arbitration, each party to

select an arbitrator, and the arbitrators to select

au umpire, by the assertion of its will, prefer

ence, or disapproval, prevents the arbitrators

from choosing an umpire, it cannot demand pro

ceedings for an arbitration to be undertaken de

novo, and the assure 1 may sue on the policy.—

Powers Dry Goods Co. v. Imperial Fire Ins. Co.

of London, (Minn.) 51 N. W. 123.

94. A Are Insurance policy contained an arbi

tration clause giving either party tho right to

demand this mode of adjustment in the event of

a disagreement as to the amount of the loss. Each

party was to select one arbitrator, and the two

so chosen were to select an umpire. Held, that

if, upon a demand by the assured for such an ar

bitration, the insurer in bad faith prevents or

unreasonably postpones an arbitration, the latter

is precluded from pleading, in defense of an ac

tion, that there had been no arbitration.—Powers

Dry Goods Co. v. Imperial Fire Ins. Co. of Lon

don, (Minn.) 51 N. W. 123.

95. Tho pendency of negotiations for a com

promise does not excuse a party from compliance

V.lM.DIG.—31

with a demand that arbitration proceedings go

forward, as required by the terms of a fire insur

ance policy. —Powers Dry Goods Co. v. Imperial

Fire Ins. Co. of London, (Minn.) 51 N. W.

123.

Other Insurance — Apportionment of

loss.

flfl. In the defendant's policy of insurance for

$2,000 the property insured was set forth in a

schedule prepared by the assured, comprising

many distinct classes, and opposite each class or

division had been written specific sums of money,

the whole of which amounted to $90,000. By the

terms of the policy it was to cover "one forty-fifth

of the above-named sums, amounting in the aggre

gate to $2,000. " It also provided that the company

should not be liable for a greater proportion of

the loss than the sum insured by this policy bore

to tho whole insurance. The whole insurance at

the time of loss amounted to $60,000. Held, that

the defendant was liable for one-thirtieth of the

loss, that being less than the insurance, upon each

of the specified claims of property.—Hoffman v.

Minneapolis Mut. Fire Ins. Co., (Minn.) 44 N. W. 67.

42 Minn. 291.

Apportionment of loss between insurer

and insured.

97. A policy of fire insurance contained the

following clause: "Where property insured iii

this company is damaged by removal from a

building in which it is exposed to fire, said dam

age shall be borne by the insured and insurers in

such proportion as the whole sum insured bears

to the whole value of the property insured, of

which proof in due form shall be made. " Held,

that under such provision the loss was to be di

vided between insured and insurer in the propor

tion of the interest in the property or the risn

carried by each to the whole value of the prop

erty at the time of such removal.—Peoria, M.

& F. Ins. Co. v. Wilson, 5 Minn. 53, (Gil. 37.)

Time of payment.

98. A policy of insurance against fire provid

ed that, "in case of loss, the assured shall forth

with notify the secretary in writing, and shall,

as soon as may be, render to the company a par

ticular statement in writing, signed and sworn

to by him, of the property lost or damaged, the

value of the same, " etc. It further provided for

payment of the insurance within a certain time

"subsequent to notice as aforesaid of such loss. "

Held, that the latter provision fixed the time of

payment by reference to the notice of loss, not

to the proof of loss. — Cargill v. Millers' &

Manuf'rs' Mut Ibj. Co., 22 N. W. 6, 83 Minn. 90.

To whom payable.

99. Tho owner of a dwelling-house occupied

by himself and his family as a homestead effect

ed insurance thereon against loss by fire. After

his death, and while the house was occupied by

his widow as such homestead, she being entitled

to hold the premises as a homestead during her

life, the house was destroyed by fire, during the

term of the policy of insurance. Held that,

even assuming that the policy was payable, in

the usual form, to tho insured, his executors,

administrators, and assigns, it his administra

tor should receive the proceeds of the policy, he
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would hold them, not as part of the general per

sonal estate of the insured, but in trust for the

benefit of the parties interested in the real es

tate, and that, therefore, the widow was enti

tled to the use for life of the insurance money.—

Culbertson v. Cox, 18 N. W. 177, 29 Minn. 309.

100. C, the owner of certain lands, procured

insurance on a mill, machinery, and fixtures

thereon against damage by fire for $2,000. He

afterwards borrowed of R. $5,200, for which he

crave his note, secured by a mortgage of the land,

which was duly recorded. By the mortgage C.

covenanted with R. to keep the buildings on the

mortgaged premises insured for at least $3,200,

payable, in case of loss, to R., to the amount

then secured by the mortgage; and C. accord

ingly obtained insurance on the mill, machinery,

and fixtures in two other companies,—for $1,500

in one, and $2,000 in another,—made payable by

indorsements on policies to R., as her interest

might appear. During the existence of the mort

gage and the policies of insurance the insured

property was totally destroyed by fire. Until

that time R. had had no knowledge of the first

insurance. Under the three insurances the losses

were adjusted by C. and the insurers at $4,293.03,

as the true value of the property destroyed. The

losses payable to R. were scaled from $3,500,

the total of the two policies, to $2,442.20, which

sum was paid to R., and applied on C. 's note.

The loss under the first insurance was scaled and

adjusted at $1,317.70, and that sum was agreed

to bo paid to C. Held, that R. had an equitable

lien on tho proceeds of the first insurance, and

was entitled to have the same applied upon the

mortgage; as R. was entitled in equity to stand

in the same position as if C. had performed his

covenant by assigning the first insurance, or

having it made payable to R.—Ames v. Western

Manuf'rs' Mut. Ins. Co., (Ames v. Richardson,)

13 N. W. 137, 29 Minn. 330.

101. in an action by the mortgagor on a policy in

which the loss is payable to the mortgagee, it is

error to instruct the jury to find for plaintiff, whet,

the evidence is conflicting as to whether the mort

gage has been paid.—Graves v. American Live

stock Ins. Co., (Minn.) 4)S N. W. 6s4.

46 Minn. 130.

102. When, by reason of a conveyance by the

mortgagor and owner of insured premises, with

out the consent of the insurer, the policy thereon

has become void as to him and his successor in in

terest, but, by its terms, is still in force as to the

mortgagee, and in it the company has been ex

pressly authorized, in case of a loss, to pay the

whole amount of the debt to the mortgagee, and

take a transfer and assignment thereof, and of all

securities held for its payment, the mortgagor or

his successor have no beneficial interest in the

policy, and cannot compel an application on the

debt of the amount due upon a loss.—Sterling Fire

Ins. Co. v. Beffrey, (Minn.) 50 N W. 922.

103. A life insurance policy, payable at the

death of the insured to his wife, E., or, in caseshe

should die first, to his children, includes the chil

dren of a second marriage of the insured after

the death of E.—Ricker v. Charter Oak Life Ins.

Co., 6 N. W. 771, 27 Minn. 193.

104. A life insurance policy recited that it was

far the sole benefit of the wife of the person in

sured "for the term of 10 years from date," and

that "the said company doth hereby promise and

agree to pay the said sum * * * to said per

son whose life is assured or assigns in 10 years

from the date hereof, viz., in the year when the

said person shall have attained the age of 55

years, or, in the case of the previous death of the

person whoso life is assured, to the said benefi

ciary or assigns. * * * In case ol the death of

the said beneficiary before the death of the per

son whose life is insurod, " then the insurance to

be paid to the heirs or assigns of the insured.

Held, that the wife was entitled to the insur

ance only in case of the death of the insured with

in the 10 years, leaving her surviving.—Tenness

v. Northwestern MuL Life Ins. Co., 3 N. W. 346,

26 Minn. 271.

105. By the terms of an endowment policy the in

surer agreed to pay, or cause to be paid, the sum

assured to the insured, on his attaining the age of

55 years, or to his executors, administrators, or

assigns, in 90 days after satisfactory proof of

his death, if death occurs prior to his attaining

the age of 55 years. In case of tho death of
said G. betore attaining tho age of 55 years, "this

policy shall be payable to A., wife of said G.*

Held, that in case of the death of the assured be

fore the maturity of the policy the sum assured

was payable to his wife only in case she survived

him, otherwise to his personal representatives or

assigns.—Lamberton v. Bogart, (Minn.) 49 N. W.

230.

46 Minn. 409.

Assignment of certificate on adjust

ment.

106. An assignment of a certificate issued by

an insurance company to an insured upon adjust

ment of the amount of a loss by fire insured

against, in lieu of the policy, is an assignment

of a more chose in action, and the assignees take

it subject to all defenses and equities against the

insured.—Ames v. Western Manuf'rs1 Mut. Ins.

Co., (Ames v. Richardson,) 13 N. W. 137, 29

Minn. 330.

VIII. Agents.

Who are agents.

107. P., holding a certificate of agency from an

insurance company, was in partnership with S.

in the insurance business. Both received applica

tions for insurance in such company, and made

remittances to it. 8. wrote to the company on

business done by the firm, and talked with its

officers about it, and the company knew they

were in partnership in transacting such business.

Blank policies, signed by the officers, to be coun

tersigned by P. , were in S. 's possession, and were

filled up by him. Held sufficient evidence, un

der Laws Minn. 1868, c. 22, § 7, and independent

thereof, to show that 8. was authorized to act for

the company.—Newman v. Springfield Fire &

Murine Ins. Co., 17 Minn. 123, (Gil. 9d.)

10S. In an action on a contract of insurance the

evidence showed that an agent effecting insur

ance was a mere soliciting agent, with authority

only to receive applications and forward them

to the company and to receive premiums, and

there was nothing to show a custom on the part

of the company of permitting such agents to effect



905 966INSURANCE, VIII.

contracts ol insurance ana ratity tnem tnero-

arter. Held, that a verdict sustaining a contract

of insurance made by sucn agent should ba set

aside.—Morse v. St. Paul Fire & Marine Ins. Co.,

21 Minn. 407.

109. In an action on an insurance policy an affi

davit of the president of the defendant, made to

procure a continuance for the absence of a witness,

is competent evidence against defendant that the

witness was agent of the defendant, and had au

thority from it, as stated in the affidavit.—Schrei-

ber v. German-American Hail Ins. Co., (Minn.) 45

H. W. 708.

43 Minn. S67.

Authority, generally.

110. The mere fact that an Insurance agent tells

an applicant for insurance that he is a general

agent of the company is insufficient to prove that

fact, or to show that he had authority to make a

contract different from that actually expressed by

the policy issued.—Guernsey v. American Ins.

Co., 17 Minn. 104, (Gil. 83.)

111. An agency to procure insurance Is not, as

matter of law, presumed to continue for tho pur

pose of canceling insurance procured, or of receiv

ing notice of such cancellation.—Broadwater v.

Lion Fire Ins. Co., 26 N. W. 455, 84 Minn. 465.

112. In an action on a policy of insurance, the

evidence showed that a clerk in an insurance office,

but not that of defendant, was requested, by the

general adjuster for defendant, to go to a certain

city and "see about" a loss,—see whether it was a

total wreck, and what the business was, and look

it over. Held, sufficient authority to adjust the

loss.—Swain v. Agricultural Ins. Co. of Water-

town, N. Y., (Minn.) 34 N. W. 738.

87 Minn. 390.

Authority to waive conditions, etc.

113. Authority of a general agent of an Insur

ance company to waive a stipulation in regard to

proofs cannot be implied from the company not

objecting to proofs, they not having been made

out in time, and there being no evidence tending

to show that the company knew what had been

done by such agent.—Guernsey v. American Ins.

Co., 17 Minn. 104, (Gil. 83.)

114. A policy of insurance contained a stipula

tion that nothing should be deemed a waiver of

the provisions of such policy in rega-d to mak

ing out proofs, unless in writing, signed bv the

president and secretary. Held, that proof of an

agreement to waive such stipulation, made by a

general agent, was not proof of a waiver by the

company, unless his authority to make such

waiver was shown.—Guernsey v. American Ins.

Co., 17 Minn. 104, (Gil. 83.)

115. Where a policy of insurance contained a

provision that, when a loss occurred under it, " the

assured should forthwith give notice in writing of

said loss to the company, and within thirty days

thereafter render a particular account, and proof

thereof, " which was made a part of the contract,

a local agent who is simply authorized to fix rates

of insurance, and countersign and deliver policies,

subject to the approval of the company, has no au

thority to waive such nrovision of the oolicv.—

Bowlin v. Hekla Fire Ins. Co., (Minn.) 31 N. W.

850.
36 Minn. 438.

116. An insurance agent, whose business Is

merely to solicit insurance, present applications

therefor to the agents of the insurance company,

and, if accepted, to receive the policies, deliver

them to the insured, collect the premiums, and

pay them over to the agents of the company who

pay mm a commission, has no authority in behalf

of the company to consent to procuring other in

surance on the property, or to waive the conditions

of the policy in that regard.—Golden v. Northern

Assur. Co., (Minn.) 49 N. W. 246.

46 Minn. 471.

117. A provision tnat "no omcer, agent, or rep

resentative" of the company should be held to

have waived any condition of the policy, unless

such waiver should be indorsed thereon, not being

a limitation on the authority of any particular

agent, or class of agents, but, in effect, on the ca

pacity of the corporation for future action, is in

valid. — Lamberton v. Connecticut Fire Ins. Co.,

(Minn.) 39 N. W. 76*

89 Minn. 139.

118. Where a policy of insurance contains the

provisions that no insurance shall be binding until

actual payment of the premium, and that none ol

its conditions shall be waived except in writing

signed by the secretary of the company, though an

agent issuing such policy assumes to waive imme

diate payment of the premium, the company is not

liable for any loss occurring before the premium is

paid.—Wilkins v. State Ins. Co., (Minn.) 45 N.

' 48 Minn. 177.

119. The agent of an Insurance company has

power to bind his principal orally, notwithstand

ing a provision in the policy that the company

shall only be bound by indorsements made on

the policy. Lamberton v. Insurance Co., 89

Minn. 129, 39 N. W. 76, followed.—St. Paul Fire

& Marine Ins. Co. v. Parsons, (Minn.) 50 N. W.

240.

47 Minn. 852.

120. Express authority conferred on one to act

as agent for an insurance company at a certain

place "and vicinity" embraces risks in the vicin

ity of the place specified which had previously

been taken by another agent, who had power to

aetata neighboring place "and vicinity. "—St.

Paul Fire & Marine Ins. Co. v. Parsons, (Minn.)

50 N. W. 240.

47 Minn. 852.

Notice to agent.

121. An insurance agent, who was also an at

torney at law, was employed in his professional

capacity to draw the papers transferring to de

fendant promises insured in his company. Sub

sequently defendant called on him, as agent for

the company, and requested him to take the nec

essary steps to secure to defendant the transfer

of the policv. Held, that his reply that the pol

icy was good as to defendant as it then stood,

and that nothing was necessary to be done io

make it good as to her, did not waive a condi

tion in the policy rendering it void on the trans

fer of the property without the company's con

sent, both because it did not appear that the



* 967
9C8

INSURANCE, VIII., IX.

'agent had knowledge of the fart that the transfer

bad been made without the tympany's consent,

and also because the company is not chargeable

with notice of facts learned by the agent in the

course of an employment in no way connected

with the agency.—St. Paul Fire & Marine Ins.

Co. v. Parsons. (Minn.) 50 N. W. 240.

47 Minn. 352.

122. Plaintiffs' general agent notified a subordi

nate clerk of defendant, a local agent for plaintiffs,

not to take any risks for plaintiffs on a certain

building located in block 62. The clerk, in the us

ual course of business, entered the direction in the

"Block Book," which contained a record of the

lots and blocks of the city, and the buildings lo

cated thereon, and on which entries and memo

randa affecting risks and renewals wore made;

but made the entry generally, to take nonew risks

in block 62. On an application for insurance on

the building in question, the managing agent of

the defendant examined the Block Book, and no

ticed the entry as actually made; but, owing to its

general nature, disregarded it, and took a risk for

plaint.ffs therein. Held, that the notice was suf

ficient to put him on Inquiry, and bound defend

ant.—Hanover Fire Ins. Co. v. Ames, (Minn.) 89

N. W. 300.

89 Minn. 150.

Liability for negligence.

123. A local agent received instructions from a

state agent of the company (whose authority in

cluded the supervision of risks taken by the local

agents, and the power to order the cancellation of

the same) desiring him " to relieve the company "

of a certain risk " as soon as possible. " The local

agent failed to do so, but, instead, answered by

letter requesting " that the policy might run to ex

piration, " which would occur a few weeks later,

and Btating that it would be an accommodation to

him to allow it to so run. Within four days of the

receipt of the letter by the local agent, the insured

property was burned,hefore opportunity for reply.

Held, that there was sufficient evidence that the

local agent understood the instructions of his su

perior to be a direction to cancel, and recognized

the authority of the latter to so order, and that he

was liable for the delay in effecting the cancella

tion.—Phoenix Ins. Co. v. Pratt, (Minn.) 81 N. W.

86 Minn. 409.

IX. Actioxs on Policies.

Jurisdiction.

124. The provision in the charter of the Nation

al Life Insurance Company of the United States,

(15 St. at Large, 184,) declaring it capable of

suing and being sued in the federal courts, does

not give those courts exclusive Jurisdiction, or

give the corporation a right of removal to the

federal courts when sued in the state courts.—

Bcheffer v. National Life Ins. Co., 25 Minn. 53>

Who may sue.

125. By request of the Insured, the agent of a
fire insurance company indorsed on tho policy a

statement that iu case of loss it was payable to a

certain third person. The third person was a mort-

fagee of the property. Held, that this was suf-

cieut to give the latter a right of action on the

..without allcgin.2 a direct assignment to

Jm "by the insured, with the company's con

sent.—Newman v. Springfield Fire & Marine Ins.

Co., IT Minn. 123, (Gil. 9a.)

126. It Is not necessary for one named In an In

dorsement in a policy of insurance as tbe person

to who-u loss is payable to the extent of his

claim to notify the company of his claim at the

time of loss, or before bringing, suit. —Newman

v. Springfield Fire & Marine Ins. Co., 17 Minn.

123, (Gil. 9s.)

127. A husband was the sole owner of a house

and other personal property situate upon tho land

of his wife. They made a joint application to

defendant for insurance on such personalty, on

the representation of the defendant's agent, who

was informed as to the state of the title, that

this was the proper method, and a joint policy

was issued pursuant to such application. Meld,

that the husband and wife could maintain a joint

action upon the policy.—Kansel v. Minnesota

Farmers' Mut. Fire Ins. Ass'n, 16 N. W. 430, 31

Minn. 17.

Time to sue.

128. An insurance policy provided for payment

of loss within 60 days after receipt of proofs of

loss, and that no action should be commenced on

the policy after one year from the time a claim

accrued. Held, that tho assured had at least a

year from the time when proofs of loss were fur

nished to commence an action on the policy.—

Chandler v. St. Paul Fire & Marine las. Co.", 21

Minn. 85.

Pleading and proof.

'39. A complaint on a parol contract of insur

ance need not set forth the terms of a policy exe

cuted in pursuance of tho contract, but not deliv

ered to the insured until after the loss had oc

curred.—Causer v. Fireman's Fund Ins. Co., 25

N. YV. 94J, 34 Minn. 872,

130. The complaint in an action on a parol con
tract of insurance alleged the giving of notice

and the making of proof of the loss, as required

by the agreement, more than three months before

the action was brought. Held, on demurrer, that

it would not be presumed that defendant stipu

lated for any allowance of time after the loss in

which to make payment, nor for a demand, and

that, therefore, it did not appear from the com

plaint that the action was prematurely brought.

—Ganser v. Fireman's Fund Ins. Co., 25 N. W.

943, 34 Minn. 872.

181. In an action on a policy commenced more
than six months, (the stipulated period for bring

ing suit, ) after the loss, the facts excusing the de

lay must be set out in the complaint as an essential

part of the cause of action, and cannot be left for

the reply.—Boon v. State Ins. Co., (Minn.) 34 N.

W. 902.

87 Minn. 426.

132. In an action on an insurance policy con
taining a stipulation that any increase of risk,

without insurer's consent, shall invalidate the

insurance, such increase, if any, is matter of de

fense, to be averred and proved.—Newman v.

Springfield Fire & Marine Ins. Co., 17 Minn.

123, (Gil. 93.)
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133. In an action on a policy one or whose con

ditions is that it shall be void if other insurance

is placed on the property without the insurer's

consent, where the complaint alleges that other

insurance was efTeclcd, but fails to allege that de

fendant consented thereto, evidence to show such

consent is inadmissible.—Guerin v. St. Paul Fire

& Marine Ins. Co., (Minn.) 46 N. W. 138.

44 Minn. 20.

134. In an action on an insurance policy, the de

fective condition of the roof was averred in the

answer. Held, that the condition of the build

ing as a whole could not be shown thereunder.

—Newman v. Springlleld Fire & Marine Ins. Co.,

17 Minn. 123, (Oil. 98.)

135. The court will not take judicial notice that

"chronic gastritis" and "gastritis" are synony

mous, or that "gastritis" is a "severe sickness or

disease;" and proof, in an action on a life insure

ance policy, that the insured had Rastritis will

not sustain the charge that he had chronic gastri

tis, nor will such proof sustain tbe chargo that

he had "a severe sickness or disease, " within

the terms of the policy. — Price v. Phoenix Mut.

Life Ins. Co., 17 Minn. 497, (Gil. 473.)

136. There being no averment by defendant that

the contract provided that fraud ' in the proof of

loss should avoid the contract, and it not appear

ing that the plaintiff consented to litigate that

question, the defendant was not in a position to

ivail itself of thnt defense.—Ganser v. Fire-

nnn's Fund Ins. Co., 35 N. W. 584, 38 Minn. 74.

137. Where, in an action on a policy, one of the

defenses is that the policy had been avoided by a

mortgage on the property covered by the policy by

one of the assured, but there is no allegation in

the answer that the property insured was not cor

rectly described in the policy, parol testimony is

not admissible to show that property not described

was intended to be included, but was omitted from

the policy by mistake, and, further, that its own

er, one of the assured, had mortgaged the property

thus omitted.—Bromberg v. Minnesota Fire Ass'u,

(Minn.) 47 N. W. 915.
45 Minn. 318.

Amendment.

138. In an action on an Insurance policy plain

tiff was allowed to amend his complaint by in-

lerting an allegation "that defendant, through

its agents, (P. & S. ,) accepted said proofs and

retained them." Held, that a proposed amend

ment to the answer, denying that S. was at any

time an agent of defendant, or authorized to act

as its agent for the purposes mentioned in the

complaint, or for the transaction of any busi

ness whatever for it, was, in the discretion of the

court, properly denied, it not putting in issue

plaintiff's amendment, and being irrelevant to

the other parts of the complaint.—Newman v.

Springfield Fire & Marine Ins. Co., 17 Minn. 123,

(Oil. 98.)

139. An Insurance policy on which action was

brought provided that the same should not be as

signed without the consent of the company in

dorsed thereon. Held, that a proposed amend

ment of the answer, alleging an assignment,

without the company's assent, could not be

made upon an affidavit which merely averred that

affiant never had any notice of an assignment,

without averring, either directly or by inference,

that any assignment was actually made.—New

man v. Springfield Fire & Marine Ins. Co., 17

Minn. 123, (Gil. 98.)

140. On an application to amend an answer in

an action cn an insurance policy, by alleging that

at the time of the application there were judg

ment liens on the property, tbey being matter of

record, there was no offer to show actual igno

rance. Held, that leave to amend was properly

denied.—Newman v. Springfield Fire & Marine

Ins. Co., 17 Minn. 123, (Gil. 98.)

141. In an action on a policy conditioned to be

void if other insurance was placed on the property

without the insurer's consent, the complaint al

leged that other insurance was effected, but failed

to allege that defendant consented to it. On the

trial ot this action, defendant objected to tbe in

troduction of testimony offered by plaintiffs to

show such consent. The objection was overruled,

and the testimony, without which tne plaintiffs

could not recover, received, defendant duly except

ing. After a verdict in plaintiffs' favor, the court

permitted an amendment to the complaint alleging

defendant's consent, under which this testimony

would have been admissible, had the amendatory

allegation appeared originally. Held, that this

was a clear abuse of the discretion of the court in

allowing amendments to pleadings.—Guerin v. St.

Paul Fire & Marine Ins. Co., (Minn.) 46 N. W. 138.

44 Minn. 20.

Evidence.

142. The admission of evidence of material acts

by an insurance agent, before proof was given of

his authority, is not reversible error when his

authority was afterwards shown.—Newman v.

Springfield Fire & Marine Ins. Co., 17 Minn. 123,

(Gil. 98.)

143. In an action on a life Insurance policy,

where the representations in the application wore

made material by the terms of the policy; testi

mony was introduced that prior to the application

the insured had "subacute rheumatism," for the

purpose of proving the falsity of the represen

tation that he never had the disease of "rheuma

tism. " A witness was allowed to testify, over

defendant's objection, that subacute rheumatism

had no effect to shorten life. Held, it not ap

pearing that subacute rheumatism was not the

disease of rheumatism, within the meaning of

the application, that the court could not say that

the evidence was not prejudicial to defendant,

and that its reception was error.—Price v. Phoe

nix Mut. Life Ins. Co.. 17 Minn. 497, (Gil. 473.)

144. In an action on an insurance policy a wit

ness cannot be cross-examined as to an assign

ment of the policy, when he has in no way re

ferred to an assignment in his direct examina

tion.—Newman v. Springfield Firo& Marine Ins.

Co., 17 Minn. 123, (Gil. 98.)

145. By comparison of the allegation of the com

plaint in an action on a fire insurance policy, as to

the date of the loss and the date of furnishing

proof of loss, with the provision of the policy as

to the time within which such proof should have

been furnished, it appeared that it was furnished

ode day too late. Held, that the objection to the
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admission of any evidence on the ground that the

complaint failed to state a cause of action, the evi

dence showing that proof of loss was seasonably

furnished, was not sufficiently specific to call the

attention of the court to the defect, and the evi

dence was properly admitted.—Bromberg v. Min

nesota Fire Ass'n, (Minn.) 47 N. W. 975.

45 Minn. SIS.

146. Any fact necessary to an understanding of

other material and relevant facts in a case is ad

missible in evidence, e. (/., an expired contract of

insurance, in connection with a subsequent parol

agreement for tho reinsurance of the same prop

erty, made with reference to the former contract.

—Ganser v. Fireman's Fund Ins. Co., (Minn.) 35 N.

W. 584.

33 Minn. 74.

147. In an action on a Are Insurance policy, where

defendant's adjusting agent is shown to have act

ed with the agents of other companies in personal

negotiations and transactions for the adjustment

of the lossi the jury can consider whether what

was said by such other agents in the presence of

defendant's adjuster was not concurred in by

him, in the absence of any dissent on his part.—

Powers Dry Goods Co. v. Imperial Fire Ins. Co.

of Loudon, (Minn.) 51 N. W. 123.

Judgment.

148. In an action on a policy of insurance in

which a mortgagee secured by the policy is joined

as a party, the court may, in case of a recovery in

the action, adjust the rights of the plaintiff and

mortgagee in the final judgment, though the ac

tion is properlv triable by jurv.—Crich v. Will

iamsburg City Fire Ins. Co., (Minn.) 48 N. W. 198.

45 Minn. 441.

X. Accident Insurance.

Cause of accident—Excepted risk.

149. A contract of life and accident insurance

excepted from the risks covered by it injuries re

sulting from being upon the platform of moving

cars, or from attempting to enter or leave such

cars in motion; this exception rot being applica

ble, however, to the exposure of railway emploves

in the performance of their duty. The assured, a

shop-hand of a railway company, while being car

ried homeward from the shop at the close of the

day's work, upon one of the company's trains,

went out upon the platform while the train was in

motion, intending to get off when it should stop,

for the purpose of crossing over, by a switch, to

another track. He was thrown off, and killed.

H< Id, that the case was within the exception, and

the insurer was not liable.—Hull v. Equitable Ao-

cident Ass'n, (Minn.) 43 N. W. 936.

41 Minn. 231.

150. An accident policy contained the express

condition that it should not cover accidents, in

juries, or death from trying to enter a moving

steam-vehicle, this provision not being applicable

to railway employes. The assured, a bauker, was

killed while attempting to get on a moving rail

way train. Held, that a provision of the policy

limiting the liability of tho company to a less sum

than that named in the policy, if the assured

should be injured in any occupation or exposure

classed as more hazardous than that specified In

the policy, did not apply, the assured being classed
as one of the least hazardous oruselect" risks, and

not having changed his occupation to that of a

railroad employe at the time of the accident. The

company therefore was not liable.—Miller v. Trav

elers' Ins. Co., (Minn.) 40N. W 839.

39 Minn. 548.

XI. Mutual Fire Companies.

Rights of policy-holders.

151. Gen. Laws 1881, c. 91, authorizing the for

mation of millers' and manufacturers' mutual in

surance companies, authorized persons engaged in

such business to form themselves into a corpora

tion for the purpose of insuring "upon the plan of

mutual insurance, " mills, etc. Section 12 provid

ed that every person insured by the corporation

should pay at the time of receiving his policy such

sum in money, and give his premium note for

such further sum. as might be required; and

that all persons effecting insurance in such cor

poration should thereby become members thereof,

and should be bound to pay losses and expenses

in proportion to the amount of his premium

note. Gen. Lnws 18S5, c. 180, provided that

whenever the enpitnl of any company organized

under the act of 1881 should amount to a cer

tain sum, of which not less than a certain

amount should be actual funds, such company

might "assume risks on the nll-oash plan, und

issue policies against loss or damage by fire or

lightning on any property, real or personal,

to an amount not exceeding 5 per centum of its

capital stock. " Held, that the law of ISso author

ized such companies to enter into contracts of sim

ple "all cash" (not mutual) insurance to the limit

ed extent specified; and a policy in the ordinary

form of such contracts is a contract of simple (not

mutual) insurance, and the holderdoes not become

a member of the company; and upon the termina

tion of the policy by insolvency proceedings the

right of the holder to a repayment of the u iiearned

premium is not inferior to the claims of other pol

icy-holders who have suffered loss by fire.—In re

Minneapolis Mut. Fire Ins. Co., (Minn.) 51 N. W.

921 ; Powell v. Wyman, Id.

152. The premium notes of members of the cor

poration are subject to assessment to pay such un

earned premiums.—In re Minneapolis Mut. Fire

Ins. Co., (Minn.) 51 N. W. 921; Powell v. Wyman,

Id.

XII. Mutual Benefit Insurance.

Organization.

153. The grand lodge of a mutual benefit asso

ciation, by accepting and retaining the dues of

an applicant for a beneficiary certificate, with

knowledge of the facts, waives all irregularities

in the organization of the subordinate lodge and

in the admission of the applicant to its member

ship.—Ferine v. Grand Lodge A. O. U. W

(Minn.) 50 N. W. 1022.

Constitution and by-laws of association.

154. Tho constitution and by-laws of a mutual

benefit association organized to secure the ben

efit of life insurance to the heirs of deceased mem

bors, and which issues no policies, stand in

pluco of a policy; and, if they contain no provis
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ion qualifying the right of recovery in cases of

suicide, the hjirs of a member are entitled to

the amount stipulated, although ho died bv his

own hand.—Mills v. Robstock, 13 N. W. 102, 29

Minn. 380.

155. Where the terms of a policy are In conflict

with a by-law of the- society, it having power un

der its charter to issue such a policy, the society

must be deemed to have waived the* provisions of

the by-law in favor of the assured.—Davidson v.

Old People's Mut. Ben. Soc. (Minn.) 39 N. W. 803.

39 Minn. 308.

Designation of beneficiaries.

156. The articles of associat ion of "The Odd-Fel

lows' Mutual Benefit Society, " organized under

Gen. St Minn. 1878, tit. 8, c. 34, state that "the gen

eral nature of its business, and its general purpose,

is the insuring the lives of the members upon the

Slan of paying to the "representatives" of every

eceased member a certain sum, to be assessed up

on and received from the other members of said

association." Held that, there being nothing in

the statute, or elsewhere in the articles of associa

tion or by-laws, limiting the beneficiaries of such

insurance to any particular classes of persons,

the word "representatives" is to be construed as

meaning and including any person whom the

member may designate, or, if he fail to designate,

the person whom the by-laws designate, as the

person to whom the money shall be paid.—Wal

ter r. Odd-Fellows' Mut. Ben. Soc, (Walter v.

Henscl,) 44 N. W. 57, 42 Minn. 204.

157. The constitution of a benevolent society

provided that, upon the death of a member, the

moneys payable under the beneficiary certificate

should be distributed in the following order:

"First, to the person designated by the deceased

brother, provided such person is designated by

name, and is a person other than the deceased,
having an insurable interest in the life of the de

ceased. Second, where no such person is named,

and in cases where the certificate is payable to the

deceased, " then to certain relatives. Held, that the

relatives" named in the second division took the

fund whenever no beneficiary was designated

though the certificate was not payable to the de

ceased. — Jewell v. brand Lodge A. O. U. W.,

(Minn.) 43 N. W. 88.

41 Minn. 405.

158. The defendant association, as well as its

subordinate lodges,were unincorporated voluntary

associations for the mutual benefit and insurance

of their members. The subordinate lodges were

answerable to defendant in many things as in the

matter of assessments, and had representation at

the meetings of defendant, but in other matters

they acted without reference to defendant. Held,

that plaintiff's son, who became a member of one

of the subordinate lodges, and thereby became en

titled to, and received from defendant, a policy of

Insurance, could designate his lodge as beneficiary,

and that plaintiff could not question the capacity

of such lodge to take as such beneficiary.—Bacon v.

Brotherhood of Railroad Brakemen, (Minn.) 48 N.

W. 1127.
46 Minn. 303.

159. A member of a mutual benefit association

wrote to the company indicating a substitution

of beneficiaries which ho desired to make, send

ing his certificate for that purpose; but, it being

returned to him with directions to sign a formal

revocation and reappointment of beneficiaries,

indorsed on the certificate, he retainod it without

further action. Held, that he did nut change

the beneficiary.—Hall v. Northwestern Endow

ment & Legacy Ass'n, (Minn.) 49 N. W. 524.

47 Minn. 85.

Surrender of policy.
160. Plaintiff's husband took from defendant a

policy insuring his life in the sum of $1,000, pay

able to her. Afterwards, for the purpose of in

creasing the insurance to $3,000, he took from

defendant a second policy in the sum of $3,000, pay

able to her. The application, expressly declared a

part of the second policy, showed that the purpose

was not to make additional insurance to the

amount of $3,000, but to increase the former insur

ance to that amount. Aftor the husband's death,

she claimed and received from defendant the

amount of the second policv. Held, that she was

chargeable with notice of the contents of that pol

icy, and of the application for it, and, by accept

ing it3 benefits, she consented to its having the ef

fect intended,—that of suparseding the first pol

icy.—Wheeler v. Odd-Fellows' Mut. Aid & Acc.

Ass'n, (Minn.) 47 N. W. 140.

44 Minn. 513.

Notice of assessment.

161. A provision in the constitution of a mutual

benefit insurance association that on the death ol

a member the grand recorder shall on the first

day of the following month notify each subordi

nate lodge, and that each lodge shall make an

assessment on each member, and that "written

notices of assessments shall be made, and sent by

the finarcier not later than the 8th day of the

month," etc., is merely directory as to the time

for giving notice, and failure to £ive notice on

or before the 8th day of the month does not

release a member from liability to pay the as

sessment, or relieve him from the forfeiture of

his right as a member if he fails to pay it. —

Benedict v. Grand Lodge A. O. U. W., (Minn.)

51 N. W. 371.

102. Where the constitution of a mutual benefit

insurance association requires notice of assess

ments to be "sent" to members, notice sent by

mail is effectual if actually received, and, where

notice has been properly sent by mail, it will be

presumed, in the absence of proof to the contra

ry, that it was received.—Benedict v. Grand

Lodgo A. O. U. W., (Minn.) 51 N. W. 371.

163. In an action on a mutual benefit certificate,

where the association pleads suspension of deceased

for non-payment of dues, testimony by the proper

officer that he recollects sending notices to mem

bers of a particular assessment, as was his duty

and custom to do, and that he believes he sent no

tice to all on this particular occ asion, is evidence

of sending notice to a particular member, although

tbeofflcer cannot swear, positively and specifically,

as to such member.—Backdahl v. Grand Lodge

Ancient Order of United Workmen, (Minn.) 48 N.

V7: 454.
46 Minn. 61.

Forfeiture for non-payment of dues.

104. In an action against a mutual benefit as

sociation for the amount of the insurance, pay
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able on the death of a member, the defense- was

that the deceased was not in good standing in

the association at the time of his death, because

in default in the payment of dues for the quarter

beginning August 1, 1880, which were payable in

advance. Under the provisions of the constitu

tion and by-laws of the association, such dues

were payable on or before the first meeting in

each quarter, out it did not appear at what time

such first meeting was held, except that there

were regular meetings each week, at the time

of the trial. Held, that this was not sufficient

evidenco to support a forfeiture of his rights as

a member.—Mills v. Kobstock, 13 N. W. 162, 29

Minn. 880.

165. The constitution of a mutual benefit associa

tion required members to pay assessments on the

death of a member for the maintenance of the

beneficiary fund, and provided that, by negloct to

make payment within a time specified, members

should ipso facto forfeit their rights under the

beueflciary contract. Held, that notice of such

assessments must be given to members before

they could be deemed to be in default for non-pay

ment.—Scheufler v. Grand Lodge A. O. U. W.,

(Minn.) 47 N. W. 799.

45 Minn. 256.

106. Where it is contemplated by the eonstitu

tion of the order that suspension shall not nec

essarily result from the non-pnyineut of dues, the

lodge being authorized to "otherwise direct," a

declared suspension, ex parte and without notice,

is ineffectual to terminate the obligation of the

defendant und?r the contract of insurance.—

Scheufler v. Grand Lodge A. O. U. W., 47 N. W.

799, 45 Minn. 25G.

167. The constitution of a benefit society de

clared that a member neglecting or refusing to

pay his dues for the period of three months

should not be entitled to vote or hold office: and

upon such neglect or refusal for six months he

"shall be reported to the grand lodge by the finan

cier, and the master workman shall, unless other

wise directed by the lodge, thereupon declare

such member suspended from the order." It

was further provided that an officer of the sub

ordinate lodge should notify all members in ar

rears to the amount of three months' dues, and,

when a member was six months in arrears, he

should notify the master workman. The by-laws

provided that the dues should be paid quarterly,

during the first month of the quarter, and a mem

ber who failed to pay during the first month

should be excluded from the benefits of the lodge

during that quarter. Held, that a member did

not forfeit his rights merely by failure to pay his

dues; and that only by a formal suspension from

the order for such cause were such rights for

feited.—Scheufler v. Grand Lodge A. O. U. \V.,

47 N. W. 799, 45 Minn. 25G.

168. The constitution of abenefltsocietydeclareu

that a member neglecting or refusing to pay his

dues for the period of three months should not be

entitled to vote or hold office; and upon such neg

lect or refusal for six months he "shall be reported

to the grand lodge by the financier, and the master

workman shall, unless otherwise directed by the

lodge, thereupon declare such member suspended

from the order. " It was further provided that un

officer of the subordinate lodge should notify all

members in arrears to tne amount of three months'

dues, and, when a member was six months in ar

rears, he should notify the master workman. The

by-laws provided that the dues should be paid quar

terly, during the first month of the quarter, and a

member who failed to pay during the first month

should be excluded from the benefits of the lodge

during that Quarter. Held, that a member did not

forfeit his rights merely by failure to pay his dues;

and that only by a formal suspension from the or

der for such cause were such rights forfeited.—

Scheufler v. Grand Lodge A. O. U. W., 47 N. W.

799. 45 Minn. 256: Backdahl v. Same, (Minn.) 43

N. W. 454.

46 Minn. 61.

169. Where it is contemplated by the constitution

of a mutual benefit association that suspension

shall not necessarily result from non-nayment of

dues, the association being authorized to "other

wise direct, " a declared suspension, ex parte, and

without notice, is ineffectual to terminato the ob

ligation of the association on its contract of insur

ance.—Scheufler v. Grand Lodge A. O. V. W.,

47 N. W. 799, 45 Minn. 256; Backdahl v. Same,

(Minn.) 48 N. W. 454.

46 Minn. 61.

Reinstatement.

170. By the terms of the policy a member who

had forfeited his certificate had a right to be re

stored upon certain conditions. Held, that a rein

statement, upon compliance with these conditions,

constituted no consideration for a stipulation ex

acted by the society from .the beneficiary that it

should be liable to pay him only a part of the

amount to which he would be entitled under the

terms of the policy.—Davidson v. Old People's

Mut. Ben. Soc., (Minn.) 39 N. W. 803.

89 Minn. 303.

171. By-laws of a corporation which conducted

a system of insurance on the lives of its mem

bers, for which purpose a fund was created and

maintained by assessment on the members, pro

vided that members delinquent in payment of as

sessments should forfeit their rights, but that a

delinquent member might renew his right "at

any time within a period of three months from

the date of the forfeiture thereof, provided he

shall pay all assessments that have been made

during that time. " Held, that such payment,

made to an officer designated to receive payment

of assessments, was sufficient to restore a delin

quent member to the rights forfeited or suspend

ed by his default, and that no consent or action

on the part of the corporation was necessary.

Proof, in an action on the contract of insurance,

of the custom and usage of the corporation, and

of decisions by its offlcors, that payments of ar

rears were to be made at a meeting of the corpo

ration, was not admissible, either as a part of

the contract, or to aid in its interpretation.—

Manson v. Grand Lodgo A. O. U. W., 16 N. W

395, 30 Minn. 50'J.

Proof of death.

172. One of the by-laws of a mutual benefit so

ciety provided that "proof of death shall be made

on blanks furnishod by the society, with the seal

of the lodge to which the member belongs, or

of the nearest lodge to the deceased." Held that.
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on retusal or the society to furnish blanks,

proof of death might be made witnout them, ana

without the seal of the society.—Gellatly v. Min

nesota Odd Fellows' Mut. Ben. Soc.,6 N. W. 627,

27 Minn. 215.

Payment of benefit—Who entitled.

173. By the constitution and by-laws ot the A. O.

U. W., a mutual benefit association, its members

are entitled to participate in a beneficiary fund,

"with the right to hold, dispose of, and fully con

trol said benefit at all times. " A certificate of

membership issued to one K. recited that he was

entitled "to participate in the beneficiary fund of

the order, to the amount of $2,000, which sum shall

at his death be paid to his wife. E. " Held, that K.

had only an expectancy, dependent on the pleasure

of K., which terminated on E.'s death before R.,

and did not pass to her representatives. — Rich

mond v. Johnson, 10 N. W. 596, 28 Minn. 417.

Dial IneniahinR Allls v. Warp. 9 N. W. 606. 28 Minn. 1611.
and Kicker v. Charter Oak Life las. Co.. 0 N. W. 771. 27
Minn. 193.

Particular funds.

174. The association was to pay an amount equal

to SI. 50 for each certificate in force at the time

payment became due, not exceeding $4,000, and to

pay the full amouu'. of the certificate at its ma

turity, provided there were sufficient moneys in

the fund from which it should become payable,

and provided further that such moneys should be

applied proportionately to all certificates becom

ing payable the same quarter. The $4;000 was

termed an "endowment," and the period in which

it became due an "endowment period. " Provision

for assessments, regular and special, was made,

and the association was required to maintain two

funds, an endowment fund, out of which the en

dowments were payable, and an assessment fund,

out of which beneficiaries were paid in case mem

bers died within the endowment period. Held

that, in case of a member so dying, the association

was liable to pay a sum equal to $1.50 for each cer

tificate in force, and no more, where there were

no moneys in the assessment fund applicable to

such claims.—Kerr v. Minnesota Mut. Ben. Ass'n,

(Minn.) 89 N. W. 812.
89 Minn. 174.

175. A certificate of accident insurance, in a

mutual benefit association, provided that allclaitns

for indemnity under the certificate should be pay

able only from the accident fund of the associa

tion. The amount received by the association upon

accident certificates constituted the accident fund.

Bv the articles of incorooration the holders of cer

tificates were to be liable only for the voluntary

payment of the fees and assessments provided for

in such certificate. Held, that the claim of the in

sured for an injury was payable only from the ac

cident fund, and his recovery would be limited to

the amount in that fund.—Hesitiger v. Home Ben.

Ass'n, (Minn.) 43 N. W. 481.

41 Minn. 516.

Actions on certificates—When main

tainable.

170. When a mutual benefit life insurance asso

ciation, incorporated under the laws of Minnesota,

and dependent upou securing such amounts as

may be required to meet and liquidate death claims

through assessments upon its members, refuses to

make an assessment in a proper case, the remedy

is by an action for a breach of contract.—Bentz v

Northwestern Aid Ass'n. (Minn.) 41 N. W 1037.

40 Minn. 202.

Pleading.

177. A certificate of membership In a mutual

benefit association certified that N., "having

complied with the conditions of membership" in

the association, " is entitled to the benefit of said

association, subject to the conditions hereinafter

stated, in the sum of one dollar for each contrib

uting member of said association, not exceeding

the sum of $2,0U0, " payable within W0 days after

due proof of death of said member, etc. Held,

that this amounted on its face to an absolute un

dertaking to pay a sum of money, the amount of

which was to be determined by the number of

contributing members, and that the complaint in

an action thereon, setting forth the certificate,

need not allege the actual receipt of money unon

an assessment to meet the loss, nor neglect to

make such assessment.—Nerskin v. Northwest

ern Endowment & Legacy Ass'n, 15 N. W. 683,

80 Minn. 406.

178. A certificate of insurance on the life of •

husband provided that the money should be "pay

able, in case of his death, to his wife,, or her exec

utors, administrators, guardians, or assigns, as di

rected by said member in nis application, or to

such other person or persons as he may subse

quently direct, by will or otherwise. " Held that,

in an action by the wife upon the certificate, she

was not required to allege that the husband had

not directed the money to be paid to any other per

son, that being matter of defense.—Laudenschlager

v. Northwestern T.ndowment & Legacy Ass'n. 80

N. W. 447, 86 Minn. 13L

179. Iu an action on a mutual benefit certificate,

allegations in the answer of the association that

deceased was suspended for non-payment of assess

ments, and that he was suspended for non-payment

of dues, do not set up inconsistent defenses be

tween which defendant must be compelled to elect.

—Backdabl v. Grand Lodge Ancient Order of

United Workmen. (Minn.) 48 N. W 454.
46 Minn. 61.

Evidence.

ISO. In an action on a mutual benefit certificate,

the decree of the probate court distributing the

estate of the deceased to plaintiffs is not admissi

ble as against the association to prove that, they

are his heirs.—Barkdahl v. Grand Lodge Ancient

Order of United Workmen, (Minn.) 48 N. W. 454.

46 Minn. 61.

181. In an action against a mutual benefit asso

ciation on a eertihVato of membership therein,

constituting an undertaking to pay, on the

death of a member, a sum of money, the amount

to be determined by the number of contributing

members, the number of membership certificates

issued is "prima facie evidence of the number of

members; and, if any of the persons to whom

they were issued have ceased to be members by

forfeiture, suspension, or otherwise, the burden

is on defendant to show that fact.—Nerskin v.

Northwestern Endowment & Legacy Ass'n, 15 N.

W. 683, 30 Minn. 406.

182. In an action on a beneficiary certificate

plaintiff alleged, generally, compliance with his
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contract with defendant. The defense was that

he had been delinquent in the payment of dues

and assessments, particularly stated in the an

swer. Held, that the burden of proof as to aucu

default was on the defendant.—Scheufier v. Grand

Lodge A. O. U. W., (Minn.) 47 N. W. 799.

45 Minn. 256.

188. In an action to recover the amount due on a

policy issued by such an association, it pleaded

that the assured had used alcoholic liquors to such

an extent, subsequent to the issuance of the cer

tificate, as to induce delirium tremens, and that

such disease was the cause of death. On the trial

it relied on two affidavits made by physicians as

to the cause of the death, in one of which the cause

was stated as delirium tremens, in the other as

hemorrhage induced by an excessive use of intox

icants. These affidavits were made by the physi

cians on blanks furnished by the association, and

were forwarded to it by plaintiff, with other proofs

of the death of the assured. Held, that the plain

tiff beneficiary was not estopped on the trial by

the statements of the physicians, and that the

issue made by the pleadings as to the real cause of

the death was triable as any other issue of fact.—

Bentz v. Northwestern Aid Ass'n, (Minn.) 41 N

W. 1037.

40 Minn. 303.

Actions on certificates—Instructions.

184. In an action by the beneficiary on a cer

tificate of membership in a mutual benefit asso

ciation, where the answer sets up, and the case

is tried on the defense, that deceased in his med

ical examination made false and fraudulent an

swers to the questions asked him, with intent to

deceive and defraud defendant, it is not error for

the court to refuse to submit the case to the jury

on the theory, as asked in defendant's requests,

that the answers were in the nature of warran

ties, and that if thoy were untrue no recovery

can be had, without regard to whether they were

made with intent to defraud, since such a change

of position would uniairly prejudice plaintiff.—

Perine v. Grand Lodge A. O. U. W., (Minn.) 60

N. W. 1033. ,

Damages.

1S5. Unless the association alleges in its answer

and proves that the amount should be less, because

all members do not respond to assessments, the

measure of damages for failure to levy an assess

ment as agreed is the amount assessable upon all

insured. — Bentz v. Northwestern Aid Ass'n, 41

N. W. 1037, 40 Minn. 301

XIII. Insurance Companies.

Incorporation and powers generally.

186. A company claiming to be incorporated as

an insurance company, which had no capital stock,

and which could not be regarded as a benevolent

society, held to have no authority to assume or

exercise corporate franchises, under the statute of

Minnesota. Following State v. Critchett, 32 N.

W. 787, 37 Minn. 13.—State v. Trubey, 33 N.

W. 554, 37 Minn. 97.

187. A corporation whose business is to provide

the means for investing for certificate holders

small sums of money, to be paid in monthly in

stallments, until the sum so accumulated shall

reach a sufficient amount to redeem, in the or

der of their issuance, all outstanding certifi

cates of the company, is not a life, endowment,

or casualty insurance company, within Laws

1885, c. 184, providing for the incorporation and

regulation of "co operative or assessment life,

endowment, and casualty insurance associations

and societies. "—State v. Federal Inr. Co.,

(Minn.) 50 N. W. 1028.

188. An insurance company, which, by its

articles of incorporation, was formed for the pur

pose of insuring property against fire, cannot in

sure live-stock against death. — Rochester Ins.

Co. v. Martin, 13 Minn. 59, (Gil. 54.)

License to do business.

189. The power granted to the common council

of St. Paul by its charter, (Sp. Laws Minn. 1868.

c. 36, subc. 4, $3.) to grant licenses and exact

payment for the same from insurance companies

doing business in said city, is taken away by *he

general insurance law, (Laws Minn. 1872, c 1, tit.

3, S 28, ) which exacts a percentage of premiums

"in lieu of all other taxes or licenses," except so

far as section 28 of that law is qualified by sec

tion 3, tit. 1, of the same chapter.—Prince v. City

of St. Paul, 19 Minn. 267, (Gil. 226;) Moss v. Same,

21 Minn. 421.

190. Sp. Laws 1S74, o. 1, $ 3, subc. 4, amend

ing the charter of the city of St. Paul, add

ing a proviso that no general law of the state

should be construed to prevent the licensing or

regulating of insurance offices or insurance agen

cies by the common council, does not operate as a

repeal as to cuch city of Laws 1872, c. 1, tit. 3, J

28, enacting that insurance companies doing busi
ness in this state shall pay - per cent, on all pre

miums received, to be in lieu of all taxes and

licenses, etc. ; and the council has not, under

such amendment, power to require an agent of an

insurance company doing business in the state to

pay for a license to transact insurance business

in said city.—Moss v. City of St. Paul, 21 Minn.

421.

Foreign companies—Bight to do busi

ness.

191. The insurance commissioner, in issuing cer

tificates allowing foreign corporations to do busi

ness in Minnesota, acts in a ministerial capacity.

His determination is not judicial and final.—Suite

v. Fidelity & Casualty Ins. Co., 41 N. W. 10S, 39

Minn. 538.

192. In accordance with the policy of Minnesota,

and of the interstate law of comity, foreign insur

ance corporations are allowed to carry on business

in the state; and a foreign insurance company,

which has complied with the laws, will not, as

measure of retaliation, by force of the retaliatory

statute, Gen. St. Minn. 1878, o. 34, jj 269, be ex

cluded from doing business, on the ground that the

laws of the state where such foreign corporation

was created would exclude corporations of this

state from doing business there, unless it is clearly

apparent that such is the effect of the foreign law.

—State v. Fidelity & Casualty Ins. Co.. 41 K.

W. 108, 39 Minn. 538.
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Foreign companies—Liability of unau

thorized company for loss.

193. On a contract of Insurance by a foreign

corporation the insured may recover upon a loss,

although the insrrance company has not complied

with statutory requirements so as to become au

thorized to do business within the state. —Ganser

v. Fireman's Fund Ins. Co., 25 N. W. 943, 84

Minn. 372.

Criminal liability of agent of un

authorized company.

194. In an indictment under Gen. St Minn. 1878,

c 84, J 292, as amended by Laws 1S79, c. 54, for act

ing as the agent of a foreign insurance company

without the proper certificate of authority from

the insurance commissioner, it is immaterial

whether the company had or had not complied

with the statute relating to foreign insurance

companies.—State v. Johnson, (Minn.) 45 N. W.

711.
43 Minn. 350.

Insolvency and dissolution.

195. In a mutual fire insurance company, or

ganized under Laws Minn. 1881, c. 91, all the

policy-holders are members during the term of in
surance. The capital is made up of cash pre

miums and premium notes, and the latter are as

sessable in proportion to the amount of losses

sustained. An adjudication of the insolvency of

such an insurance company, and the judicial seq

uestration of all its property, fixes the date for

ascertaining debts and claims against the com

pany, and the effect is to cancel the outstanding

policies. — Taylor v. Horth Star Mut. Jas. Co.,

(Minn.) 48 N. W. 772.

46 Minn. 198.

196. Policies on which losses have not occurred

are not debts or fixed liabilities of the company;

and losses occurring after the appointment of a

receiver to wind up the affairs of an insolvent

mutual insurance company cannot be proved and

allowed as claims against the company by the re

ceiver. — Taylor v. North Star Mut. Ins. Co.,

(Minn.) 48 N. W. 772.

46 Minn. 198.

197. The remedy provided by section 12, Gen.

Laws 18S5, c. 184. providing for the incorporation

and regulation of co-operative or assessment life,

endowment, and casualty insurance associations

and societies, and declaring (section 12) that, if

the commissioner of insurance shall be of the opin

ion that such corporation, association, or society

should be restrained from doing business, be shall

report the same to the attorney general, whose

duty it shall be, if he shall be of opinion that the

facts warrant the report, to apply to the district

court for an order requiring the officers of such

corporation, etc.. to show cause why it shall not

be restrained from transacting business,—is not

exclusive : and a corporation organized under said

act may be proceeded against under Gen. St.

1878, c. '76, ?§ 12, 13, providing that, "whenever

any corporal ion, * * * authorized by law to

make insurances, becomes insolvent, or unable to
pay its debts, or neglects or refuses to pay, * •

the district court may enjoin it from exercising

any corporate rights or franchises, on complaint

of the attorney general, in behalf of the state, or

on the complaint of any creditor or stockholder.

—State v. Educational Endowment Ass'n of Min

neapolis, (Minn.) 51 N. W. 908; Same v. Knighto

of Aurora, Id. 909.

Intent.

Criminal, see Homicide, 1-14; Larceny, 1; Maim-
■Ivn, 1, 2.

Evidence of, see Evidence, 883-890.

Fraudulent, see Deceit, 14, 15; Fraudulent Con

veyances, 8-15; Insolvency, 53, 54.

Premeditation, see Homitjlde, 1-11.

Interest.

Declarations against interest, see Evidence, 97-99

Disqualification of judge, see Judge, 9-11.

of witness, see Witnesn, 16-22, 67.

Insurable interest, see Insurance, 27-29.

INTEREST OF MONEY.

I. RianT TO INTEREST, 1-7.

II. Rate, 8-22.

HI. Runninq'of Interest, 23-27.

See, also. Usury.

As damages, see Damages, 89-41.

On accounting by guardian, see Guardian and

Ward, 21.

amount awarded in condemnation proceed

ings, see Eminent Domain, 223, 221.

mortgage, see Mortgages, 89.

Presumption as to rate in foreign state, see .Evi

dence, 21.

I. Right to Interest.

Contract for interest—What is.

1. A contract to pay interest is a contract to

pay for the future use of money; and a contract

to pay for the past use of money a sum which

would be in excess of 12 per cent, per annum is

not a contract for interest, and nonce not invalid,

under Gen. St. c. 23, § 1, prohibiting a greater

rate of interest than 12 per cent, per annum.—

Daniels v. Wilson, 21 Minn. 530.

Necessity of.

2. Goods and money were advanced to a per

son enguped in getting out ties under an agree

ment that payment therefor should be made from

the proceeds of the sale of certain ties which

had been assigned as security therefor. Held,

an agreement for credit, and that interest could

not be claimed, in the absence ot an express

agreement, upon the goods and money down to

the time they were paid for by the sale of the

ties.—Brown v. Guruey, 20 Minn. 527, (Gil. 473.)

On money received—Demand.

3. Where one party receives or acquires

money of another by mistake merely, without

fraud, interest does not run upon it until the

party in whose possession it is is put in default

by a demand by the party to whom it is Justly

due; in which case, if the money be retained

after demand, interest begins to run.—Sibley v.

Willard, (Sibley v. Pine County,) 17 N. W. 337,

81 Minn. 201.
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Damages.

4. The measure of damages for breach of con

tract for payment of money, in the absence of an

agreement for interest, is the legal rate of in

terest on the monev detained.—Mason v. Callen

der, 2 Minn. 330, (Oil. 302.)

8. In an action upon scrip or bonds of towns,

Issued for payment of bounties to volunteers,

Judgment for principal sum. with stipulated in

terest until maturity, with 7 per cent, thereafter,

is proper, under Gen. St. Minn. 1866, c. 23, $ 1,
•which provides that "interest for any legal in

debtedness shall be at the rate of seven dollars

upon one hundred dollars for a year," etc.—

McCutchen v. Town of Freedom, 15 Minn. 217,

<Gil. 169.)

6. The damages recoverable for a breach of

warranty of a chattel, upon a sale thereof, be

ing the difference botweon the sound value of the

property as warranted and its actual value, in

terest may bo allowed at the legal rate on such

difference from tho date of the contract.—Minne

apolis Harvester Works v. Bonnallie, 13 N. W.

149, 29 Minn. 373.

7. On a recovery against a railway company

.of the value of live-stock killed on its track by its

negligence, interest may be allowed on such val

ue from the time of the killing.—Varco v. Chica

go, M. & St. P. Ry. Co., 13 N. W. 921, 30 Minn. 18.

II. Rath.

After maturity.

8. Under Rev. St. Minn. c. 85, §5 1, 2, which

provide that any rate of interest agreed upon

by the parties, and specified in writing, shall be

valid, and that, whore no rate of iuterest is

Agreed upon or specified, 7 por cent, per annum

shall be the legal rate, where a rate is agreed

on exceeding 7 per cent, such rate will continue

after maturity the same as before.—Brewster

Wakefield, 1 Minn. 352, (Gil. 2m.) Reversed

by supreme court of the United States. Soo 22

Bow. 118.

9. Under Rev. St. Minn. c. 35, § 1, allowing
■parties to contract for any rate of interest, in an

action on a note providing for interest at the rate

of 3 per cent a month, and after maturity, upon

principal and interest, at the rate of 5 per cent.

a. month, the 5 per cent, a month being a promise

to pay a larger sum of money in default of pay

ment of a smaller sum. is in the naturo of a pen

alty and not recoverable. —Mason v. Callender,

'i Minn. 350. (Gil. 302;) Bailly v. Weller, 2 Minn.

.884, (Gil. 338.)

10. Under Rev. St. Minn. o. 85, $ 1, which

provides that any rate of interest agreed upon

by the parties in writing shall be valid, in an

fiction on a promissory note providing for iuterest

jit the rate of 3 per cent, per month until due,

find interest on principal and interest, from tho

time H falls due until paid, at the rate or 5 per

■cent, a month, the interest should be computed

at 3 per cent, per month until maturity, and then

damages at the same rate on the amount of ttie

principal from that date until entry of judgment.

JSmmett, C. J., dissenting.—Musonv. Cullender,

2 Minn. 350, (Gil. 802;) Bailly Weller, 2

Minn. 384, (Gil. 338.)

Overruled In Talcott T.Mnreton. S Minn. 339, (Oil. 238-.)
Danlele v. Bradley, 4 Minn. 161. (Oil. 10il:) Holllnshpad
v. Von Olahn. 4 Minn. ISO, (Oil. 132;) Newell v. Houlton.
22 Minn. 23.

11. Under Pub. St. c. 85, §§ 1, 2, providing

that any rate of interest may be agreed upon in

writing, and, in the absence of agreement, 7 per

cent shall be the legal rate, the damages that

may be allowed for a breach of contract to pay

money will not be measured by the rate of in

terest agreed to be paid before maturity, but by

the rate of interest fixed bv statute. Mason v.

Callender, 2 Minn. 850, (Gil. 305.) overruled.—

Talcott v. Marston, 3 Minn. 339, (Gil. 238;) Dan

iels v. Bradley, 4 Minn. 158, (Gil. 105;) Daniels

v. Ward, 4 Minn. 168, (Gil. 113;) Hollinshead v.

Von Glabn, 4 Minn. 190, (Gil. 131.)

12. In an action upon a promissory note provid

ing for interest at 6 percent, until due, and 5 per

cent, per month thereafter until paid, interest

at the rate fixed by statute only can be recovered

after maturity.—Talcott v. Marston, 3 Minn. 339,

(Gil. 238;) Kent v. Bown, 8 Minn. 347, (Gil. 246.)

18. Under Laws Minn. 1860. c. 56, % 1, which

provides that "all agreements aud contract!

shall bear the same rate of interest after they

become due as before, if the same shall be clearly

expressed therein, " where there is no express

contract in writing for a greater rate of interest

after maturity than the legal rate of 7 per cent.,

a debt drawing 12 per cent, interest before ma

turity will after due draw interest only at the

rate of 7 per cent., and that as damages for the

non-payment of the money.—Lash v. Lambert,

15 Minn. 416, (Gil. 336.)

14. Gen. St. 1866, c. 23, S 1, providing that the

rate of interest shall be 7 per cent., "unless a

jifferent rate is contracted for in writing, and

►11 contracts shall bear the same rate of interest

after they become due as before if it clearly ap

pears therefrom that such was the intention of

itte parties, " was not intended to change the pre

vious rule that a stipulation for a greater rate

after the debt became due than before was a

provision for a penalty, which could not be en

forced; and did not authorize parties to a prom

issory note to stipulate for a rate of interest

after maturity in excess of that stipulated for

before maturity.—Newell v. Houlton, 22£finn. 19;

White v. litis, 24 MiDn. 43.

Overrnling Mason v. Callender, 2 Minn. 350. (Gil. 302.)

15. Each of several notes, none of which drew

interest at a greater rate than 10 per cent, per

annum before maturity, co-lained the following

provision: "The rate of iuterest to be 10 per

cent, per annum if not paid at maturity, and at

torney's fees at 10 per cent, if placed in the

hands of an attorney for collection. " Held, that

this was a provision for a higher rate of interest

after maturity than before, the effect of which

was to reduce the rate after maturity to 7 per

cent, per anuum.— White v. litis, 24 Minn. 43.

DUtlriftiilHhfMl In Hnrrls Manaf'g Co. v. Anflnson. IT

N. W. 274. 31 Minn. 1SS.

16. Gen. St. Minn. 1866, c. 23, $ 1, providing

that all contracts shall bear the same rate of in
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terest after they become due as before, has no

application to a contract which calls for no In

terest before due. And in an action upon a prom

issory note, for the payment of a certain sum one

year after , date, without interest, an allowance

of interest at the rate of 7 per cent, per annum,

after the note is due, as damages, is proper.—

Owsley v. Greenwood, 18 Minn. 429, (Gil. 386.)

Compounding.

17. A contract to pay Interest upon interest not

et due is inequitable, and will not be enforced;

ut where the interest is due it may be added to the

principal, and an agreement to pay interest upon

such gross sum will be regarded as valid.—Mason

v. Callender, 2 Minn. 850, (Gil. 302.)

18. upon a contract ror the payment ofmoney,

with Interest payable at certain times, interest

upon interest not paid when due will not be al

lowed. Masou v. Callender, 2 Minn. 850, (Gil.

802,) followed.—Dyar v. Shngerland, 24 Minn.

19. In an action for breach of warranty on a

sale of personal property it appeared from the

record on appeal that interest was allowed by

the jury on the difference in values found by

them at the rate of 10 per cent., instead of 7 per

cent Held, that the judgmont should be modi-

fled by reducing the interest to 7 per cent.—

Thoreson v. Minneapolis Harvester Works, 13

N. W. 156, 29 Minn. 341.

20. On a note providing for 10 per cent. Interest

after maturity, it bearing the same rate before

maturity, evidenced by coupon interest notes, in

terest is chargeable after maturity at 10 percent.,

under Gen. St. Minn. 1SG0, c. 23, $ 1.—Holbrook v.

Usher, (Minn.) 89 N. W. 74.

39 Minn. 122.

21 On coupon interest notes, which by their

terms are to bear interest after maturity at the

rate of 10 per cent., only 7 per cent, is chargeable.

—Holbrook v. Usher. (Minn.) 89 N. W. 74.

89 Minn. 122.

Foreign laws.

22. It will be presumed that the legal rate of

interest of another state is the same as that of

our own; if different, the party desiring tl:e

benefit must prove it.—Desnoyer v. McDonald, 4

Minn. 515, (Gil. 402;) Cooper v. Eeanej, 4

Minn. 528, (Gil. 413.)

HL RCNXING OF INTKBEST.

On coupons.

23. Interest is recoverable from maturity upon

overdue coupons, payable to bearer at a particu

lar time and place.—Welsh v. First Division St.

P. & P. R. Co., 25 Minn. 314.

Open accounts.

24. Where parties have reciprocal demands

and claims which do not constitute open ac

counts carrying unlimited credit, and, in an ac

tion by one, defendant sets up his account as a

counter-claim, and a balance is found due plain

tiff, interest may be allowed from the date of tha

last item of plaintiff's account.—Leyde v. Martin.

16 Minn. 88, (Gil. 24.)

Distinguished In Taylor T. Parker. 17 Minn. 474. (Ql).

452.)

25. Gen. St. Minn. 1866, c. 66, J 9, providing/

that, in case ot open, mutual, and current ac

counts, the cause of action shall be deemed to

have accrued from the date of the last item, does

not mean that no interest shall be allowed on

any item from a date anterior thereto.—Taylor

v. Parker, 17 Minn. 469, (Gil. 447.)

Distinguishing Leyde v. Martin, IS Minn. 88,(011. 24.)

Sale of goods.

26. On a sale and delivery of goods, Interest

begins to run from the time of default in pay

ment—Cooper v. Reaney, 4 Minn. 528, (Gil. 413.^

Efl'eot of oivil war.

27. A bond was executed by a citizen of Min

nesota in 1860 to a citizen of JSorih Carolina,

payable five years after date, with 12 per

cent, interest, payable semi-annually. Held,

that the right of the obligee to recover the in

terest on the bond accruing between the years

1860 and 1865 was not afTected by the war exist

ing between the states during that period, ther

debt not having matured until after the war.—

Lash v. Lambert, 15 Minn. 416, (Gil. 336.)

INTEBJrAT, REVENUE.

Stamping deed, see Vced, 14.

Stamp taxes—Cigars.

1. A pledg9 of unstamped cigars does not

come within the provisions of Rev. St. U. S. §f

3387, 3400, requiring cigars manufactured and sold,

or removed for consumption and use, to be

stamped.—Combs v. Tuchelt, 24 Minn. 423.

Deeds, agreements, etc.

2. A deed, given merely to correct a prior con

veyance, not subject to stamp duty, and confirm

the title intended to be transferred thereby, was-

not subject to ad valorem stamp duty as for land

sold under Act Cong. July 1, 1862, but was prop

erly stamped as an agreement.—Greve v. Colfln,

14 Minn. 345, (Gil. 263.)

3. A receipt given prior to August 1, 1864, waa-

not required to be stamped.—Thayer v. Barney,

12 Mian. 502, (Gil. 406.)

Writs, process, etc.

4. A writ of certiorari is not "original pro

cess, " within the meaning of the act of congress

of 1W52, requiring "writs or other original process

by which a suit is commenced" to be stamped.—

Pierce v. Huddleston, 10 Minn. 131, (Gil. 105.)

5. None of the appeal papers, on an appeal

from the judgment of a justice of the peace, is a

"writ or process, " within the meaning of the in

ternal revenue act of congress of 1864, so as to re

quire a stamp.—Dorman'v. Bayley, 10 Minn. 883,

(Gil. 306.)
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6. No paper In a submission to arbitration un

der ttev. St. Minn. c. 90, is a "writ" or "original

Erocess, " and therefore the United States revenue

iw, requiring a stamp to be put on all "writs or

other original process" by which suits are com

menced, did not apply to such papers.—Lovell v.

Wheaton, 11 Minn, 92, (GiL 57.)

7. Under 12 U. 8. St. at Large, 483, and 13

V. S. St. at Large, 300, requiring probate of a

will "or" letters of administration to be stamped,

it was sufficient if either, and not both, were

•tamped.—Dayton v. Mintzer, 22 Minn. 893.

Stamp taxes—Presumption that instru

ment was stamped.

8. In the absence of anything to the contrary,

a written instrument, required by law to be

(tamped, will be presumed to have been properly

stamped.—Thayer v. Barney, 12 Minn. 502, (Gil.

406;) Smith v. Jordan, 13 Minn. 264, (Gil. 246;)

Cabbott v. Radford, 17 Minn. 320, (Gil. 296;)

Owsley v. Greenwood, 18 Minn. 429, (Gil. 386.)

Effect of failure to affix stamp.

9. A promissory note is not void for failure

to stamp the same, unless such omission was

fraudulent Cabbott v. Radford, 17 Minn. 320,

(Gil. 298.)

10. A contract by letter for the sale of land is

not invalidated by want of a revenue stamp, re

quired by the United States Statutes, where such

stamp was omitted through inadvertence or mis

take, and without intent to defraud the govern

ment.—Sanborn v. Nockin, 20 Minn. 178, (Gil.

183.)

INTERPLEADER.

Jurisdiction of equity, see Equity, 10.

Who may maintain.

1. To sustain an action of interpleader the

plaintiff must, as between the parties, as to the

subject-matterof the interpleader, stand Indiffer

ent, and not have incurred any personal obliga

tion to one of the defendants, independent of the

question between the defendants themselves.—

Cullen v. Dawson, 24 Minn. 68.

2. Plaintiffs gave an obligation for the pay

ment of certain money to L., who afterwards as

signed the same to D. & Co. ; plaintiffs, at the

time of such transfer, representing that It was

a valid agreement, and would be paid. Held,

that no new obligation was created by such rep

resentation, and they were not estopped from in

stituting proceedings against L. and D. & Co.

for interpleader as to the right to receive the

money.—Cullen v. Dawson, 24 Minn. 66.

Pleading.

8. Where, in an action of interpleader, unless

the complaint shows that tho action will not lie,

the defendant puts in an answer denying the al

legations of the complaint, cr sets up new matter

in defenso thereto, a reply is necessary under the

Code, and the issues raised must be tried to do

termine the question whether the action will

lie. —Cullen v. Dawson. 24 Minn. 06.

Practice.

4. It is the better practice, in Interpleader

proceedings, to first determine the question

whether or not the interpleader will lie, and, if

it will, then permit the property in dispute to

be brought into court, discharge the plaintiff,

and proceed to an adjudication of the rights ol

the defendants as between themselves, though

the whole matter may be submitted in one trial;

the preliminary question always being, however,

whether the action of interpleader will lie.—Col

len v. Dawson, 24 Minn. 66.

6. In an action brought to determine to which

of two or more defendants a payment of money

should be made by plaintiff, he has do right after

proper interpleader of the defendant and pay

ment of the money into court, to participate fur

ther in the litigation, or object to any ruling or

decision affecting the defendant alone. — St.

Louis Life Ins. Co. v. Alliance Mut. Life Ins.

Co., 28 Minn. 7.

Dismissal of action on motion of sub

stituted defendant.

0. An order of interpleader, under Gen. Bt.

Minn. 1878, c. 66, § 131, may properly direct that

the summons and complaint, amended b> substi

tuting for the defendant another party making

a demand against him for the money, debt, or

property, the subject of the action, be served by

plaintiff upon the substituted defendant, with a

copy of the order, within a specified time there

after, or, in default thereof, that the action be

dismissed.—Hooper v. Bank of Shakopee,

(Hooper v. Balch,) 17 N. W. 617, 81 Minn. 276.

7. In an action to recover possession of cer

tain personal property, in which a party claim
ing the property was substituted as defendant

by an order of interpleader requiring plaintiff to

serve on such substituted defendant the amended

summons and complaint and a copy of the order,

plaintiff neglected to proceed as ordered. Held,

that the substituted defendant might voluntarily

appear, and move for a dismissal on plaintiff's

default, as provided in the order, and the court

might thereupon order the property in contro

versy to be delivered to such party.—Hooper v.

Bank of Shakopee, (Hooper t. Balch,) 17 N. W.

617, 31 Minn. 276.

Costs.

8. Where an interpleader action, to determine

which of two defendants is entitled to certain

money, appears to have been brought in bad

faith, and to delay the successful defendant,

costs may propsrly be allowed against plaintiff.

—St. Louis Life Ins. Co. v. Alliance Mut. Life

Ins. Co., 23 Minn. 7.

Interrogatories.

See Deposition, 6-9; Discovery.

Intervention.

See Attachment, 8i; Garnishment, 63-73; Corpo

rations, 130; Parties, 31-40; Pleading, 143.
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Intestacy.

See Descent and Distribution; Executors and

Administrators.

INTOXICATING LIQUORS

I. Constitutionality of Statute^ 1-8.

II. Licenses and Municipal Regulations, 9-39.

III. Illegal Sales and Gifts, 40-50.

IV. Criminal Prosecution. 51-79.

L Constitutionality of Statutes.

Eights of property—Unequal taxation.

1. The requiring of a license from one en

gaged in the sale of spirituous liquors, as a con

dition of doing business, is neither the imposi

tion of a tax, nor a taking of private property for

public use, without compensation, but is an ex

ercise of police powers.—City of Rochester v.

Upman, 19 Minn. 108, (Gil. 78.)

2. Laws 1873, c. 10, entitled "An act to es

tablish a fund for the foundation and mainte

nance of an asylum lor inebriates, " requiring the

payment of a license fee of $10 for the mainte

nance and support of such asylum from all deal

ers in liquors, in addition to all other fees and

licenses, is a legitimate exercise of the police

power of the state, and does not impose an un

equal tax, within Const, art. 9, $ 1. Berry, J.,

dissenting. — State v. Cassidy, 22 Minn. 312;

State v. Klein, Id. 323.

Restraint of trade.

3. A city ordinance provided that no one

should be permitted to sell spirituous or intoxi

cating liquors within the city limits without a

license. Held, that this was not an unlawful re

straint of trade.—Citv of Rochester v. Upman,

19 Minn. 108, (Gil. 78.)

Freedom of religious belief.

4. An ordinance of a city (power beinggranted

In the charter) prohibiting the sale or other dis

position of intoxicating liquors on Sunday or

election day, and requiring saloons, etc., where

liquor is licensed to be sold, to be kept closed on

bach days, providing penalties for its violation,

is not in conflict with Const, art. 1, 5 10, secur

ing freedom of religious belief, nor repugnant to

Gen. St. c. 100, $ 19, forbidding the sale of liq

uors on Sunday.—State v. Ludwig, 21 Minn. 202.

Delegation of legislative power to mu

nicipality.

5. The legislature has the power, under the

general police powers, to regulate the sale of in

toxicating liquors, aud to prohibit their sale on

Sunday, and may properly delegate such power

to a city government.—State v. Ludwig, 21 Minn.

202.

6. It is entirely competent for the legislature

in the absence of a constitutional restriction, tc

invest the supervisors of a municipal township,

though a quasi corporation merely, with exclusive

power to grant licenses for the sale of intoxicat

ing liquors, and regulate all persons vending the

same in the township. —State v. Dwyer, 21 Minn.

512.

7. An act leaving the question of the grunt

ing of license for the sale of liquors to the vote

of the electors of a municipality, and making a

sale without such license a misdemeanor, is

within the police powers of the legislature, and

valid.—State v. Cooke, 24 Minn. 247.

8. The power granted to a municipal corpora

tion to license the sale of liquors within its

limits is a delegated police power, entirely under

the control of the legislature, which may prescribe

what disposition shall be made of the receipts for

such licenses.—City of Winona v. Whipple, 24

Minn. 61.

II. Licenses and Municipal Regulations.

Necessity for license — Payment of

United States tax.

9. a receipt from the United States Internal

revsnue collector for the United States tax on

the business of retailing intoxicating liquors,

does not authorize the person holding such tax

to sell liquors without the license required by

the state law.—State v. Funk, 7 N. W. 859, 27

Minn. 318.

Wholesale dealers.

10. Gen. St. 1S78, o. 16, and Laws 1S87, co. 6-8, 81.

regulating the sale of intoxicating liquors, do not

apply to exclusively wholesale dealers, who sell to

other dealers, so as to oblige them to take out

licenses.—State v. Orth, (Minn.) 30 N. W. 103.

38 Minn. 150.

11. Gen. St. Minn. 1878, c. 1*, $ 4, designating as

unlawful sales without license in less quantity

than five gallons, was not repealed by the acts of

1887. The statute still makes such sales illegal,

even though the liquor be sold in a corked bottle,

and not to be drank on the premises.—State v.

Benz, 42 N. W. 547, 41 Minn. 30; Same v. Brackett,

42 N. W. 543, 41 Minn. 83.

12. A wholesale liquor dealer is not exempt

from the operation of this law.—State v. Benz,

(Minn.) 42 N. W 547.

41 Minn. 30.

13. A grocer w' o sells such goods is amenatie

to the law as well as a saloon-keeper.—State v.

Brackett, (Minn.) 42 N. W. 548.

41 Minn. S3.

14. The necessity for having such license de

pends solely on whether the sale is of a quantity

less than flvo gallons, and not at all on the char

acter of the seller's business.—State v. Schroeder,

45 N. W. 149, 43 Minn. 231; 47 N. W. 80S, 45

Minn. 44.

15. Under the charter of the city of St. Paul,

authorizing the passage of by-laws regulating the

vending or dealing in spirituous or fermented

liquors, the city passed an ordinance providing

that no person shall sell, vend, dispose of, traffic,

deal in, or giveaway auy intoxicating liquors, in or
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at any place or house, without a license, and spec

ifying tho place where the liquor was to be sold.

Held, that such ordinance did not apply to man

ufacturers who sold liquors first hand, in large

quantities, to small dealers, and delivered the

same at their places of business. —City of St

Paul v. Troyer, 3 Minn. 291, (Gil. 200.)

Necessity for license—Druggist.

16. A city ordinance provided "that no person
shall be permitted to sell * * • any spiritu

ous * * • or intoxicating liquors" within

the city limits without first obtaining a license.

Held, that this was applicable to druggists.—

City of Rochester v. Upman, 19 Minn. 108, (Gil. 78.)

Granting and Issuing licenses by coun

ty board.

17. Gen. St Minn. 1866, c. 16, makes it tho

duty of the board of county commissioners to ex

ercise a discretion in the granting of licenses for

the sale of intoxicating liquors, and they have no

right to grant such license except on application,

in each case, by the person desiring the license;

and the sum to be paid and sufficiency of the

bond are to be passed upon by the board, and the

duty cannot be delegated. — County Com'rs of

Hennepin County v. Robinson, 16 Minn. 881, (Gil.

840.)

18. Under Gen. St Minn. 1866, c. 16, which

confers on the board of county commissioners,

alone, the authority to grant liquor licenses, a

county attorney cannot, as such, Dy virtue of au

thority from the board of county commissioners,

or as their simple agent, hear or determine the

question of granting license, or accept or approve

the bond required. All licenses by him granted,

whether issued as county attorney or as the agent

of the board, are void; and the county cannot re

cover from him the amount collected for such

void licenses, no matter in whut capacity he act

ed.—County Com'rs of Hennepin County v. Rob

inson, 16 Minn. 881, (Gil. 840.)

Municipal regulations.

19. Where authorized by Its charter, a city

may pass an ordinance prohibiting the sale of in

toxicating liquor on election day and Sunday, and

requiring saloons to be closed on those days.—

State v. Ludwig, 21 Minn. 203.

20. Laws Minn. 1870, o. 82, amending Gen.

St. Minn. 1866, c. 16, $ 1, and providing that

municipal townships may vote upon the ques

tion of granting licenses for the sale of liquors

in such townships, does not avoid the necessity

of license from the county commissioners in any

case, or affect the liaoility, under the amended

law, of OLe selling without license, whether tho

township has voted in favor of license, or failed

to vote against its being granted.—State v.

Cron, 23 Minn. 140.

21. Under section 13 of the village charter of

Dodge Center, (8p. Laws Minn. 1874, c. 13,) no

person can lawfully sell or dispose of intoxicat

ing liquor in such village without license from

tho village council. Having such license, he

may soil, though he has no license from the coun

ty commissioners. A p rson selling without

license from the village council is liable to prose

cution under the provisions of Gen. St. o. 16, for

selling without license, unless he has one from

the county board, and is also liable to a prosecu

tion under any ordinance passed by the village

council to restrain unlicensed selling.-State v.

Schmail, 25 Minn. 870.

Dlstlngnlshed in State v. Wheeler, 6 N. W. 428. IT Minn.
77.

22. A city charter providing that the city coun

cil shall have the exclusive right to license per

sons to sell intoxicating liquors within the limits

of the city, and that "persons so licensed shall

not be required to obtain a license from the board

of county commissioners, " substitutes the city

council lor the board of county commissioners in

respect to the granting of such licenses within

the city limits, and a person selling liquors with

in such city without a license from the city coun

cil is subject to indictment under the general

law.—State v. Pfoifer, 2 N. W. 474, 28 Minn. 175;

Same v. Fleckenstein, 2 N. W. 475, 26 Minn. 177.

Distinguished In State v. Wheeler, 6 N. W. 423, 27 Minn.
76.

28. Winnebago City Charter, (Sp. Laws Minn.

1874, c. 7,) tit. 2, i 1, subd. I, authorizes the

common council "to grant license, to regulate

auctions and auctioneers, groceries, taverns, and

all persons vending or dealing in intoxicating,

spirituous, vinous, malt, or fermented 1 iquors. "

Title 3, $ 6, provides that the sale of intoxicating

liquors in the village "is hereby declared to be

under the exclusive control of the common coun

cil of said village, and all fines imposed for viola

tion of any ordinance regulating such traffic shall

be paid into the treasury for the use thereof. "

Title 8, 5 19, provides that "all previous acts, or

amendments thereto, which in any way conflict

with the provisions of this act, are hereby re

pealed. " Held, that the general laws regulat

ing the sale of intoxicating liquors do not apply

to sales within the limits of the village of Win

nebago City, such sales being under the exclusive

control of the village council. Distinguishing

State v. Schmail, 25 Minn. 370; State v. Pfeifer,

26 Minn. 175, 2 N. W. 474; State v. Fleckenstein,

26 Minn. 177, 2 N. W. 475.—State v. Wheeler, 6

N. W. 423, 27 Minn. 76.

24. Gen. St Minn. 1878, c. 16, $ 1, authorizes

the board of county commissioners to grant liq

uor licenses, with the proviso that, if the people

of any town shall vote against licenses, then

the commissioners shall grant none in such town.

Section 4 makes the sale of liquor without the

license a misdemeanor. Held, that it is no de

fense to a prosecution under section 4 for sell

ing liquor without a license that the town in

which the sale was made voted against license.

Distinguishing State v. Hanlev, 25 Minn. 429.—

State v. Funk, 7 N. W. 359 27 Minn. 318

25. By the act incorporating a village no li

cense was to be granted for the sale of malt,

spirituous, or intoxicating liquors as a beverage

within the village, and such sales were prohib

ited under penalty of fine and imprisonment,

and authority was given to the common council,

by ordinance, to restrain any person from selling

such liquors, unless duly licensed by the common

council. Held, that these provisions did not take

away the power of the board of county commls
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sinners, conferred by peneral statutes, to grant

licenses within the village, but only limited

tbeir power to the granting of licenses for sales

for other purposes than as a beverage, and that

the common council of the village might also

grant licenses under the same limitation; and that

the general law punishing as a crime the sale of

liquors in less quantity than five gallons with

out license was not abrogated by the special act.

—State v. Langdon, 13 N. W". 187, 29 Minn. 393.

26. At the trial of an indictment for a sale of

intoxicating liquors without license, in violation

of the general statute, within a village, the spe

cial act incorporating which prohibited under

penalty the sale of intoxicating liquors therein

as a beverage, it appeared that the sale charged

in the indictment was a sale of liquor for the

purpose of a beverage. Held, that this did not

render the general law Inapplicable thereto. Ex

plaining State v. Haniey, 25 Minn. 429.—State v.

Langdon, 17 N. W. 859, 81 Minn. 316.

27. By the charter of the village of Windom (Sp.

Laws Minn. 1875, c. 24) it was not intended to

abrogate, as respects that locality, the general law

of the state prohibiting the selling of intoxicating

liquor without license, although the village coun

cil alone were authorized to grant licenses, and

were invested with authority to restrain, regulate,

and control, "to the entire exclusion of any control

or right to regulate or restrain, in said matters, by

any board, officer, person, or municipality of this

countv. "—State v. Nolan. (Minn.) 33 N. W. 86.

37 Minn. 16.

28. Under the laws of Minnesota allowing the

■ale of liquors in quantities of five gallons and up

wards without license, an ordinance prohibiting

sales of liquor in a city without license, the ordi

nance not specifying any quantities, is valid as to

sales in quantities less than five gallons.—State

v. Priester, (Minn.) 45 N. W. 712.

43 Minn. 873.

- 29. One proceeded against, under a city ordi

nance, for Belling a quantity of liquor less than

five gallons without a license, cannot question the

validity of the ordinance so far as it may apply to

sales in quantities of five gallons and upwards,

which, by the laws of Minnesota, may be made

without license.—State v. Priester, (Minn.) 45 N.

W. 712.
43 Minn. 878.

SO. The provisions of Laws Minn. 1887, co. 5, 6,

and 81, are applicable to cities, and supersede all

provisions in the city charters inconsistent there

with, and no local legislation by way of ordinance

is necessary to srive them effect.—State v. Peter

son, 30 N. \V. 443, 38 Minn. 143; Same v. Ole-

son, 36 N. W. 440, 38 Minn. 150.

Bonds of licensees.

31. The mere fact that counties and other mu

nicipal corporations are, under the general laws

of the state, authorized to issue liquor licenses,

and are made the beneficiaries of bonds to be

given by the licensee, and that a local officer is

made the custodian of the bond, does not author

ize such corporation to take the bond in its own

name, but it should be made to the state, un

less there is express or clearly implied authority

V.lM.DIG.—32

to make it otherwise.—Village of St. James r.

Uingtgen, (Minn.) 50 N. W. 700.

47 Minn. 521.

32. Under Gen. Laws 1887, o. 6, the bonds re>

quired of applicants for license to sell intoxi

cating liquors, to be issued by incorporated vil

lages, should run to the state, there being no ex

press or implied autborityfor the village to take

the bond In its own name. By the terms of the

act, the penalties recovered in prosecutions there

on go to the county treasury, and the prosecutions

may be conducted in the name ot the state by

the county attorney. Held that, where the bond

of a licensee is erroneously executed to a village

in Its corporate name, the county attorney Is not

authorized of his own motion, and without the

consent of the village, to prosecute the same in

its corporate name.—Village of St. James v.

Hingtgen, (Minn.) 50 N. W. 700.

47 Minn. 521.

Revocation of license.

33. Sp. Laws 1870, c. 18, | 8, providing that

no license for the sale of intoxicating liquors

shall be granted in the town of Albert Lea for a

term less than one year, does not deprive the

supervisors of the town of the power of revoking

such license, elsewhere conferred in such sec

tion, before the expiration of the year for which

the license was granted.— State v. Dwyer, 21

Minn. 512.

84. Sp. Laws 1870, c. 13, J 8, authorizing the

supervisors of the town of Albert Lea to require

licensees for the sale of liquors to give bond, and

empowering them to revoke such license "when

ever it shall appear to its * * * satisfaction
* • * that any conditions of the bond afore

said have been violated, " does not invest the board

with a power to revoke such license arbitrarily,

and the facts on which such revocation is based

must appear. —State v. Dwyer, 21 Minn. 612.

85. Where the question of license for the sale

of liquors in a particular city is left to a vote of

the electors, with a provision that, if the vote is

that no licenses shall be granted, the sale there

after shall be a misdemeanor, their decision that

no licenses shall be granted operates as a revo

cation of existing licenses.—State v. Cooke, 24

Minn. 247.

36. In proceedings of a city council under Gen.

Laws Neb. 1887. c. 81, § 28, to revoke relator's

' icense as a retail liquor dealer, there was no error

in the refusal of the counsel to postpone the in

vestigation on account of the absence of relator's

attorney, where the application for a continuance

was not under oath, and relator was present,

and there was no showing that other counsel

could not have been had.—State v. Common

Council, (State v. City of Northfield.) 42 N. W

1058, 41 Minn. 211.

License moneys.

87. Sp. Laws Minn. 1875, o. 18, amending the

charter of the city of Winona, (Sp. Laws 1867, c.

20,) provided that one-fourth of the moneys re

ceived for licenses for the sate of liquors should

be paid to the county treasurer, and three-fourths

to tne city treasurer. Held, that it was for the
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city treasurer to receive the whole license

money,—three-fourths for the use of the city, and

one fourth for the use of the county.—City of

Winona v. Whipple, 24 Minn. 81.

88. Under Sp. Laws Minn. 1875, o. 13, amend

ing the charter of the city of Winona, (Sp. Laws

1867, o. 20,) and providing that one-fourth of the

money received for liquor licenses should be

paid to the county treasurer, It is the duty of the

city treasurer to pay over to the county treas

urer the one-fourth of the license moneys re

ceived, without waiting for directions from the

city authorities, though the charter provides that

all funds in the city treasury shall be under the

control of the council, and be drawn out on the

order of the mayor and recorder.—City of Wino

na v. Whipple, 24 Minn. 6L

89. Sp. Laws Minn. 1875, c. 18, § 1, providing

that a portion of the receipts from liquor licenses

In the city of Winona shall go to the county of

Winona, though the city was, by its original

charter, entitled to the whole thereof, is not for

that reason unconstitutional.—City of Winona v.

Whipple, 24 Minn. 6L

III. Illegal Sales and Gifts.

Without license.

40. That a party executed the bond, and ten

dered the fee required for a license, does not give

him the right to sell liquor unless he got a license.

—State v. Bach, (Minn.) SO N. W. 764.
86 Minn. 234.

41. Under a city ordinance prohibiting the sale

of Intoxicating liquors within the city without

a license therefor, and restricting the granting of

such licenses to certain designated districts of

the city, a sale of intoxicating liquor outside of

such licensed districts without a license consti

tutes the offense of selling without a license. It

is not material that no license could have been

procured for the business at the place where the

sale charged was made.—State v. Kantler, 21 >'.

IV. 856, 33 Minn 69.

Distinguishing State v. Hanley. 15 Minn. 429.

y 42. Under a city ordinance which forbids the

selling or disposing of intoxicating liquors with

out license, a person engaged in the business of

selling such liquors without license, and charged

with having unlawfully disposed of such liquors,

maybe convicted on proof that he disposed of the

liquors, whether he received compensation there

for or not.—State v. Deisting, 22 N. W. 442, 83

Minn. 103.

nlsh or sell llqaor to a minor.—State v. Richter,

23 Minn. 81.

46. Gen. St Minn. 1866, c. 16, S 11, as amended

by Laws Minn. 1872, c. 61, so as to prohibit the

sale of intoxicating liquor "to any minor person,

pupil, or student, while attending school, " ap

plies only to minors who are pupils or students in

some public school, seminary, academy, or other

institution of learning within the state.—State

v. Richter, 23 Minn. 81.

46. Gen. St. Minn. 1873, o. 16, { 10, provides

that it shall be unlawful for any person to sell,

give, etc., any intoxicating liquor to any minor,

student, or habitual drunkard, "and any person

violating any of the provisions of this section
shall be guilty of a misdemeanor. • * • And

any parent," etc., "having any minors • • •

in charge, or any one annoyed or injured by

means of the intoxication of any parent, hus

band, wife, child, minor, ward, or student, or

any habitual drunkard, may give a distinct writ

ten notice to any" saloon-keeper, etc., "forbid

ding him from directly or indirectly furnishing

the person or persons named in the notice with

any kind of intoxicating liquor; and if * * *

any one to whom such notice was givenfurnlsh.es

• * • any such intoxicating liquors to the per

son or persons named in such notice, he shall be

deemed guilty of a misdemeanor. " Held, that

the sale after notice not to sell to the persons

named in the notice is a distinct offense from the

sale to minors, students, and habitual drunkards,

and, to make out the latter offense, no written no

tice need be shown.—State v. Hyde, 6 N. W. 655,

27 Minn. 158.

47. In a prosecution under Gen. St. Minn. 1878,

c. 16, § 10, for the unlawful sale of intoxicating

liquor to an habitual drunkard, it is immaterial

whether defendant had license or not, as the

statute in terms prohibits such sale by any per

son.—State v. McGinnis, 14 N. W. 858, 80 Minn.52.

Purchaser not accomplice.

48. Under Pen. Code Minn. § 229, regulating

traffic on Sunday, a purchaser is Dot jHirtlcepa

criminis, nor does the fact that he is in pursuit of

evidence against persons selling contrary to the

provisions of the statute make him an accomplice.

, —State v. Baden, (Minn.) 34 N. W. 24.»
h/" 37 Minn. 213.

1 Actions on illegal sales.

49. Under Pub. St. o. 18, relating to licenses

for the sale of liquors, a contract of sale of liq

uors by one unlicensed is void, and no action can

be maintained thereon. —Solomon v. Dreschler,

4 Minn. 278, (Gil. 197.)

On Sunday.
43.. Under the provisions of Pen. Code Minn. %

229, beer is not one of the articles permitted to be

publicly sold on Sunday.—State v. Baden, (Minn.)

34N. W. 24.
37 Minn. 212.

To minors and drunkards.

44. Laws Minn. 1872, o. 61, amending Gen.

St. 1866, c. 16, relating to the sale of intoxicating

liquors, did not operate to repeal section 10 of
* - ... . . i . ts\ fur.

50. Under Pub. St. c. 18, which provides that

sales of intoxicating liquors cannot be made

without license, in an action for the purchase price

of such liquors, the burden is upon plaintiff to

show that he is licensed.—Solomon v. Dreschler,

4 Minn. 278, (Gil. 197.)

IV. Criminal Pbosecdtioh.

Jurisdiction.

51. Gen. St. Minn.5quo^d1d^'o^toV"relpeal"kiUon 10 ol I 51. Gen. St. Minn. c. 16, § 4, declares the sale

that chapter, making it a misdemeanor to fur- I of intoxicating liquors without a license an offensa
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Section 9 gives Justices of the peace "original

Jurisdiction" of such offenses, and declares tbat

any person who sells, etc., "shall, upon convic

tion thereof in any court having jurisdiction of

the same, be fined. " Chapter 107, $ 27, provides

that "the grand Jury shall have power * * * to

inquire into all public offenses committed or tria

ble in the county, and to present them to the court

either by presentment or indictment." Chapter

65, S 157, declares all public offenses indictable.

Held, that Justices are not given exclusive juris

diction of such offenses, but they are indictable

in the district court —State v. Kobe, 1 N. tV. 1054,

26 Minn. 148.

52. A Justice of the peace has no Jurisdiction

to bear and determine a criminal charge for sell

ing liquor without a license in violation of Gen.

Laws Minn. 1887, o. 6, or for an attempt to evade

the license law, in violation of Gen. Laws 1887, c.

7, since both offenses are made punishable by

both fine and imprisonment, which penalty is be

yond the power of the Justice to impose.—State

v. Anderson, (Minn.) 50 N. W. 226.

47 Minn. 370.

53. Both the constitution and the statute au

thorize the district court in Minnesota to try in

dictments for selling liquor without license. —State

v. Bach, (Minn.) 80 N. W. 764.

86 Minn. 284.

Indictment and complaint;—Describing

the offense.

54. An indictment for selling intoxicating

liquor in the village of Kasson, after the voters

thereof have, as authorized by Sp. Laws Minn.

1877, c. 51, voted against the issuance of licenses

therein, should describe the offense of selling

"after the voters of the village had voted against

granting licenses, " and an indictment in such

case, under Gen. St. c. 1 for a sale without

license, is insufficient—State v. Hanley, 25 Minn.

429.

Distinguished In Stat* r. Font, 7 N. W. KM. 27 Minn.
319; State v. Lanirdon, 17 N. W. 859, SI Minn. 318; and
State v. Kantier. 31 N. W. 8S9, 33 Minn. 81.

Following language of statute.

55. A complaint for selling intoxicating liquors

without a license, in violation of a city ordinance,

which substantially follows the language of the

ordinance under which the prosecution is brought,

is sufficient.—City of Mankato v. Arnold, 80 N. W.

303, 86 Minn. 62.

Venue.

56. An indictment entitled "the district court

for the counties of Lyon and Lincoln, and state of

Minnesota, " which charges defendant with the

unlawful sale of intoxicating liquors at a certain

town "in said county of Lincoln," alleges a sale

in Lincoln county, Minn.—State v. Lavake, 6 N.

W. 839. 26 Minn. 526.

Negativing license.

57. A complaint charging a sale of intoxicat

ing liquor alleged the act to have been done with

out having first obtained a license therefor from

the county commissioners. Held, that this nec

essarily negatived a license from the board of

county commissioners.—State v. Nerbovig, 24 N.

W. 821, 83 Minn. 480.

Describing liquors.

58. In a prosecution for the sale of spirituous

liquors to an habitual drunkard, under Oen. St

Minn. 1866, c. 16, | 11, which provides that it

shall be unlawful for any person to * * * fur
nish * * * any spirituous liquor • * * to

any habitual drunkard, it is not necessary that the

complaint allege the kind of liquor so sold.—

State v. Heck, 23 Minn. 549.

59. In a prosecution under Gen. St Minn. 1878,

o. 16, § 10, forbidding the sale of "any spirituous,

vinous, malt or fermented, liquors" to an habit

ual drunkard, a complaint alleging the sale of

"intoxicating liquors" is sufficient, as section 11

provides that in any prosecution under this chap

ter it "shall not be necessary to prove the name

or kind of intoxicating liquors sold; * * * and

the term 1 intoxicating liquors, ' wherever It oc

curs in this chapter, shall be understood to mean

spirituous, vinous, malt, and fermented liquors. "

—State v. McGinnis, 14 N. W. 258, 80 Minn. 52.

60. A complaint charged a sale of beer, which

it described as "a fermented or malt liquor,"

without a license therefor. Held, that only one

offense was charged.—State v. Nerbovig, 24 N.

W. 821, 33 Minn. 48a

Alleging person to whom sold.

61. The complaint and warrant in a criminal

prosecution, before a Justice, for unlawfully dis

posing of intoxicating liquor without license,

must allege the name of the person to whom the

disposition is made, or, if that is unknown, give

a description of him.—State v. Schmail, 25 Minn
868.

Alleging quantity sold.

62. An Indictment for selling without license

"one pint of malt liquor" sufficiently charges

a sale of liquor in a less quantity than five

gallons. —State T. Lavake, 6 N. W. 839, 26

Minn. 526.

63. In an Indictment for selling liquors without

a license, a charge that the defendant sold "one

gill of whisky " sufficiently defines the quantity,

and shows that it was less than five gallons.—State

v. Wyman, (Minn.) 43 N. W. 1116.

42 Minn. 182.

64. An allegation In an Indictment for sa e of

liquor, that the defendant sold one pint, means that

he sold that quantity and no more.—State v. Bach,

(Minn.) 30 N. W. 764.

86 Minn. 234.

Keeping place for sale open on

Sunday.

65. An indictment charging that defendant did,

on a certain day, in the city of M., in said county,

"willfully, unlawfully, and wrongfully keep open

that certain place where the sale of intoxicating

liquors was then and there licensed, " describing a

certain place in said city of M. , and said day as "be

ing then and there the Sabbath day, " shows that
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the offense was committed In the city and county

named.—State v. Peterson, 36 N. W. 448, 38 Minn.

148; Same v. Oleson, 80 N. W. 446, 88 Minn. 150;

Same v. Sannerud, 38 N. W. 447, 38 Minn. 229.

66. A complaint which charges that defendant

"did willfully, unlawfully, and wrongfully fail and

omit to close and keep closed" on Sunday a saloon,

without stating that he owned it, or had charge or

control of it, or of the matter of opening or closing

it, does not show a breach of an ordinance pre
scribing that every saloon, etc., shall be closed

and kept closed during tne whole of every Sunday,

etc—State v. Gluck. (Minn.) 43 N. W. «T

41 Minn. 653.

Indictment and complaint—Sale to mi

nor or drunkard.

67. In a prosecution under Gen. St Minn.

1806, c. 16, i 11, as amended by Laws 1872, c. 61,

and Laws 1875, c. 112, making it unlawful to
furnish "any spirituous liquor • • * to any

* * * habitual drunkard, the complaint charged

that defendant sold "one glass of spirituous liq

uor, to-wit, whisky, to a person named, an ha

bitual drunkard. Held, that it was not necessary

to prove that the liquor sold was whisky, or that

the defendant knew that the person to whom the

sale was made was an habitual drunkard.—State

r Heck, 23 Minn. 649.

68. In a prosecution under Gen. St Minn.

1878, c. 16, $ 10, which forbids "any person" to

sell intoxicating liquors to a minor, ft Is not nec

essary to allege or prove that defendant was

licensed to sell liquor, or that he exercised any

one of the occupations mentioned in the latter

part of that section.—State v. MeUinnis, 14 N.

W. 250, 30 Minn. 48.

69. The complaint in a prosecution under Gen.

St Minn. 1878, a 16, $ 10, for furnishing Intox

icating liquors to the husband of prosecutrix,

after written notice not to do so, must show that

the defendant is one of the persons enumerated

in that section as a tavern or hotel keeper, mer

chant, etc., forbidden to sell such liquors to the

Sirson mentioned in the notice —State v.

eitsch, 12 N. W. 853, 29 Minn. 134.

Duplicity.

70. An indictment which charges that defend

ant did on a certain day and on divers other days

sell to one S. intoxicating liquors "in a less

quantity than five gallons, to-wit, one gill, and

no more, " without a license, charges but one of

fense.—Bute v. Kobe, 1 N. W. 1054, 26 Minn. 148.

71. Under Gen. St Minn. 1878, o. 16, $ 10,

making it unlawful for "any person to sell, give,

barter, furnish, or dispose of" intoxicating liquors

to any habitual drunkard, a complaint alleging a

sale and disposal of such liquor to an habitual

drunkard charges but one offense.—State v. Mc-

Ginnis, 14 N. W. 258, 30 Minn. 62.

Evidence—Burden of proof.

72. When under an Indictment for illegal sale

of Intoxicating liquor a sale is proved, the onus of

pro-ring liccrse is on the defendant.—State v.

Schmail, 25 Minn. 370; State v. Bach, 30 N. W.

704, 30 Minn. 234.

Evidence—Admissibility.

73. The record of the comptroller of Minneap

olis showing to whom licenses were issued, the

amount paid, and the location of the place licensed,

Is competent evidence of all the matters shown

thereby.—State v. Peterson, 36 N. W. H3, 38

Minn. 143; Same v. Oleson, 36 N. W. 446, 38

Minn. 150; Same v. Sannerud, 36 N. W. 447. 38

Minn. 229.

74. Clerical error in the name of defendant will

not render incompetent the records of the comp

troller of Minneapolis to show that defendant

had obtained a license under the provisions of

Laws Minn. 1887, c. 81.— State v. Sannerud,

(Minn.) 86 N. W. 447.

88 Minn. 229.

75. Evidence of previous general instructions

by defendant to his servants not to furnish liquor

to minors is immaterial, where It is admitted, or

conclusively appears, that the particular sale

charged was made with his knowledge and ap

proval.—State v. Mueller, (Minn.) 38 N. W. 691.

88 Minn. 497.

76. To prove a sale by defendant, charged with

selling liquor without a license, it is proper to

prove that an order was sent by the purchaser, by

telephone, to the establishment of which the de

fendant was in charge, and that the liquor was

accordingly sent to the purchaser. — State v.

Priester, (Minn.) 45 N. W. 712.

43 Minn. 878.

Of several offenses—Election.

77. The state provod that a minor, with other

boys, entered defendant's premises, and ordered

beer, which was furnished, and under objection

showed that on this occasion the minor was fur

nished by defendant's servants with several other

drinks. The court refused to require the state to

elect on which of these acts it relied. Held, that

all were so connected as to form one transaction,

and evidence might be given of the whole transac

tion, and, even if it constituted several offenses of

the same kind, it was in the discretion of the court

whether the state should be required to elect The

entire transaction being given in evidence, and no

election made, a verdict bars any further prosecn-

tion for any offense of the same kind included in

It. Dickinson^J., dissenting.—State v. Mueller,

(Minn.) 33 N. W. 691*

88 Minn. 497.

—■— Sufficiency.

78. Proof of a single sale of liquor to an ha

bitual drunkard, by the clerk of one authorized to

vend such liquors, is not sufficient to raise the

presumption that such unlawful sale was author

ized by his employer.—State v. Mahoney, 23 Minn.

181.

79. On Indictment for Illegal sales of Intoxi

cating liquors the witnesses testified to sales of

"beer" without stating wnat kind of beer it was,

but it was shown that the beer was sold in de

fendant's saloon, where intoxicating liquors were

sold, and that it was made at a brewery kept by

defendant. Held, that the witnesses might beun-

derstood as meaning the fermented malt beer

in common use as a beverage, and that the proof

of its sale was prima facie proof that it was in
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toxicating, under Gen. St Minn. 1878, o. 16, § 11,

declaring that establishing the fact of one's hav

ing drank what appeared to be intoxicating liquor

shall be prima facie evidence that it was intoxi

cating, and that the term "intoxicating liquor"

shall be understood to mean spirituous, vinous,

malt, and fermented liquor.—State v. Dick,

(Minn.) 60 N. W. 863.

47 Minn. 876.

Intoxication.

Defense to criminal prosecution, see Assault and

Battery, 22, 23; Criminal Law, 6, 100; Homi

cide, 49.

Ground for divorce, see Divorce, 11.

Inventories.

for benefit of cred

mentfor Benefit of Creditors,

On assignment for benefit of creditors, see Astion-

- ~ " — " i, 85, 86.

Irreparable Injury.

See Injunction, 1-4.

Issues.

See Pleading; Trial.

Presumptions as to, on appeal.

Error, 411-418.

see Appeal and
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JAIL AND JAILER.

Appointment and removal of jailer.

1. Gen. St Minn. 1866, c. 8, 8 178, provides

that every sheriff shall appoint a sufficient num

ber of deputy-sheriffs, whom he may remove at

fileasure. Chapter 120, § 2, provides that thesher-

ff, by himself or by deputy, shall keep the Jail.

Held, that the sheriff has sole power to remove

a jailer.—State v. Mclntyre, 26 Minn. 883.

8. The sheriff of a county has, under Gen. St.

Minn. 1866, c. 8, 8 178, and o. 120, 8 2, the exclu

sive power of appointing the deputy to act as

jailer, though such appointment is not complete

and effectual until approved by the district judge

for the county, as required by chapter 8, 8 209.—

State v. Mclntyre, 25 Minn. 883.

Compensation of jailer.

8. Laws Minn. 1873, c. 43, 8 2, authorizing the

district judge to fix the compensation from time

to time to be allowed for the services of Jailer,

does not .authorize an order, the effect of which

is to deprive a jailer of compensation entirely.

Such an order, if made, is void.—State v. Mcln

tyre, 25 Minn. 883.

Jolndor.

Of causes of action, see Action, 22-34; Ejectment,

5; Mortgages, 335; Pleading, 86, 126-133.

offenses in indictment, see Indictment, 28.

parties, Bee Parties, 14-19.

Joint Debtors.

Contribution between, see Contribution.

Joint Tenancy.

See Tenancy in Common and Joint Tenancy.

JUDGE.

See, also, Courts; Justices of the Peace.

Change of venue on ground of prejudice, aee

Venue in Civil Cases, 11.

Death, see New Trial, 83.

Disqualification, see Highways, 18.

Powers of judge at chambers, see Courts, 13.

Remarks of judge at trial, see Trial, 103, 104.

Election, appointment, term, etc.

1. Const art. 6, 8 10, providing that, in the

case of a vacancy of any judgeship before the

expiration of the regular term, the governor,

shall supply the vacancy by appointment, such

appointee to hold until the election of bis suc

cessor at the first general election occurring

more than SO days after the vacanoy, provides

for exceptional cases of vacancy, and does not

in any manner refer to or control the election of

judges coming in the ordinary course, and which

would have been held had no vacancy occurred.

—State v. Black, 22 Minn. 336.

2. Const art 6, 8 10, provides tnat when a

vacancy occurs in the office of judge his succes

sor shall be elected at the first annual election oc

curring more than 30 days thereafter. Held, that

neither the day of the election, nor the day of

the occurrence of the vacancy, can be included

in estimating such period.—State v. Brown, 22

Minn. 482.

8. Under Const Minn, art 6, 85 ?, 10, provid

ing that the judges of the courts of probate shall
be elected "for tbe term of two years, " and u in

case the office of any judge shall become vacant be

fore the expiration of the regular term for which

he was elected, the vacancy shall be filled by ap

pointment by the governor until a successor is

elected and qualified, " one elected to fill such va

cancy holds office for tbe full constitutional term

of two years, and not merely for his predecessor's

unexpired term.—Crowell v. Lambert, 9 Minn. 283,

(Gil. 267.)

4. The legislature may make reasonable changes,

by amendments to existing laws, in respect to the

time for holding the election of municipal judges:

and in such case incumbents previously elected for

an existing term, and until their successors are

elected and qualified, may hold over during the in

terval.—State v. Bailey, (Minn.) 33 N. W. 778

87 Minn. 174.

5. The offices of judge and special judge of the

municipal court of the city of Minneapolis are

placed t>y law upon the same footing as respects

the matters of their election, term of office, duties,

and compensation.—State v. Bailey, (Minn.) 83 N.

W. 778.

87 Minn. 174.

Acts after expiration of term.

6. The question whether a judge's term of

office had legally expired at the time of the trial

of an action before him cannot be decided on

motion in arrest of judgment in the action, as he

is, at least, an officer de facto.—State v. Brown.

12 Minn. 638, (Gil. 448.)

Distinguished in Cain r. Libby. 21 N. W. 73*. 33 Minn.
4M.

7. One N., on the day of the expiration of his

term as judge of the municipal court of S., and

after his duly-elected successor had qualified

by taking the oath, signed findings in a case

which had been pending before him as such

judge, concluding with a direction for judgment.

The clerk of the court, on the filing of the find

ings and direction the next day, entered judtrmeut

thereon. N. did not know when he signed tbe

findings that his successor had taken the oath,

and it did not appear that such successor had
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takon possession of the office of Judge by exer

cising any of its functions before the findings

were signed by N. Held, that N. was judge de

facto wben he signed the findings, and the judg

ment based thereon was valid.—Carii v. Rhencr,

7 N. W. 139, 27 Minn. 293.

Distinguished In Cain v. Libby, 21 N. W. 789. 82 Minn.

8. The judge of a municipal court upon the
expiration of his term of office vacated his office,

but thereafter reduced to writing and filed a de

cision and order for judgment on a case previous

ly tried and submitted. Held, that such decis

ion and order were unauthorized, and the judg

ment entered thereon should be set aside on mo

tion. Distinguishing State v. Brown, 12 Minn.

538, (GU. 448,) and Carli v. Rhener, 7 N. W.

139, 27 Minn. 292.—Cain v. Libby, 21 N. W.

739, 32 Minn. 491.

Disqualification.

9. Gen. St. Minn. 1878, c. 64j $ 4, provides

that "no judge * * * shall sit in any cause in

which he is interested, either directly or indi

rectly, or in which he would bo excluded from

sitting as a juror: provided, however, that such

interest shall not disqualify such judge from or

dering a change of venue in any such cause. "

Chapter 116, jj 19, provides that "consanguinity

or affinity, within the ninth degree, * * * to

any one of the attorneys" in an action is a good

cause for challenging a juror as for implied bias.

Held, that the only "interest" contemplated by

chapter 64, jj 4, so as to disqualify a judge is a

pecuniary interest, and chapter 116, S 19, relat

ing to implied bias and the trial of challenges

therefor, does not apply to the judges of tne

courts.—Sjorberg v. Nordin, 5 N. W. 677, 2fi

Minn. 501; Holm v. Ringstrow, 5 N. W. 680, 26

Minn. 505; Arctandcr v. Nelson, Id.

10. The existence of a relation by consan

guinity between the judgo and the guardian (id

litem of an infant defendant will not disqualify

the judge from sitting in the cause, under Gen.

St. Minn. 1866, o. 64, jj 4, which disqualifies the

judge In cases in which he would not be compe

tent as a Juror, and chapter 66, jj 208, and chapter

116, § 19, making consanguinity witbin the ninth

degree with one of the parties cause for chal

lenge of a Juror; for the guardian urn item is

not a party to the action.—Bryant v. Livermore,

20 Minn. 818, (Gil. 271.)

11. Where the Judge of a district in which an

action is pending is disqualified to act, a motion

in such action may be made before the judge of

an adjoining district, regardless of the distance

of the residence of the judge of the district in

which such action is pending; the provisions of

Gen. St. 1866, c. 64, $ 5, authorizing such pro

ceeding, being unaffected by Laws 1867, c. 67, §4,

providing that no motion shall be made in an ad

joining district when the place at which the same

is to be heard is at a greator distance from the

county-seat where the action is pending than the

residence of the judge of the borne district.—

Board County Com'rs Mower County v. Smith, 22

Minn. 97.

Liabilities.

12. A complaint in an action for malicious

prosecution, which charges a Judge with mali

ciously conspiring with others to use the process

of his court for the prosecution of a false charge

against plaintiff, Is not liable to demurrer on the

ground that a judge is not answerable in a civil

action for acts done by him in his official capac

ity.—Stewart v. Cooley, 28 Minn. 847.

JUDGMENT.

I. lit General, 1-4.
IL Br Confession, 5-16. J

IIL, By Default, 17-57. J

IV. Rendition and Entry, 5S-9L

V. Conclusiveness and Effect, 92-19L

a. Res Judicata, 93-169.

b. Lien, 170-191.

VI. Collateral Attack, 192-200.

VII. Foreign Judgments, 201-209.

VIII. Satisfaction, Merger, and Discharge, 210-

226.

IX. amendment, Correction, and Arrest, 227

239.
X. Opening and Vacatino, 240-272.

XI. Equitable Relief, 273-277.

XII. Assignment. 278-284.

XIIL Actions on Judgments, 285-291.

Against codefendants, see Partnership, 90-94.infant, see Infancu, 34.

members of association, see Associations, 2.

school-district, see Schools and School-Dis

tricts, 53, 54.

Decree on distribution of Intestate's estate, see De

scent mid Dlstrilnitlon, 11, 12.

on probate of will, see Wills, 89, 40.

Dismissal for neglect to enter, see Practice in Civil

Cases, 17.

Effect as evidence, see Constitutional Law, 129;

Evidence, 189-199.

under rule stare decisis, see Stare Decisis.

Enforcement, see Attorneyand Client, 10-14; Ex

ecution ; Garnishment.

Exempt property, see Exemptions; Homestead.

Former recovery a defense, see Action, 85, 36;

Covenants, 33.

In action for divorce, see Divorce, 12.

for specific performance, see Specific Per

formance, 97-104.

of ejectment, see Ejectment, 81-35.

of partition, see Partition, 10.

of replevin, see Replevin, 75-89.

on policy of insurance, see Insurance, 148.

to abate nuisance, see Nuisance, 13-15.

to determine adverse claims, see Adverse

CUiim, 43-47.

to enforce mechanics' liens, see Mechanics'

Liens, 162-166.

to set aside fraudulent conveyances, see

Fraudulent Convenances, 122-124.

to try tax title, see Taxation, 273, 274.

bastardy proceedings, see Bastardy, 13-17.

condemnation proceedings, see Eminent. Do

main, 227.

criminal cases, see Criminal Law, 124-133.

foreclosure proceedings, see MorUiwies, 347-

351.

garnishment proceedings, see Garnishment,

43-48.

proceedings for alimony, see Dlnorce, 34, 35.

for collection of taxes, see Taxation, 143-

153.
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In proceedings for forcible entry and detainer, see

Forcible Entry and Detainer, 18, 19.

Irregularities in entry, see Appeal and Error,

404-400, 440, 441, 621-623.

Lien of, on homestead, see Homestead, 63-65.

Offer to allow, see Costs, 7.

Of justice of the peace, see Justices of the Peace,

81-68.
On appeal, see Appeal nnd Error, 749-759; Crim

inal Law, 191, 192.
appeal bond, after affirmance, see Appeal and

Error, 768.
•ward of arbitrators, see Arbitration and

Award, 15-20.

certiorari, see Criminal Law, 197.

counterclaim, see Counterclaim and Set-Off,

51-53.

demurrer, see Pleading, 153-158.

habeas corpus, effect as res adjudicata, see

Habeas Corpus, 16-18.

pleadings, see Pleading, 230-234.

service by publication, see Attachment, 73.

Order vacating, see Appeal and Error, 474-481.

Power of clerk to enter judgment on default, see

Constitutional Law, 50.

Prayer for, see Pleading, 54-57.
Presumptions In favor, see Appeal and Error,

407-441, 742-746.

Previous decision on application for habeas cor-

jnis, see Habeas Corpus, 5.

Review on appeal, see A ppeal and Error, 24-138.

Right of judgment creditor to redeem from fore

closure sale, see Mortwiyes, 889-891.

Subject to levy of execution, see Execution, 28,

49, 50, 69-72.

Vested rights under judgments, see Constitutional

Law, 120-129.

I. In Gen-kral.

Jurisdiction.

1. In the case of a judgment rendered by the

court under a special statutory jurisdiction, the

proper exercise of which requires certain condi

tions to be complied with, the judgment will be

void unless it affirmatively appear that they were

complied with.—UUman v. Lion, 8 Minn. 881, (Gil.

838.)

After death of party.

3. The judgment of a court of general juris

diction, rendered after the decease of the plain

tiff, and in his favor, such court having prior

thereto acquired jurisdiction of the parties and of

the subject-matter, is merely voidable.—Haye!

v. Shaw, 20 Minn. 403, (Gil. 355. )

8. A judgment In -n action wherein the

court has acquired jurisd ction of the partiev and

subject-matter, entered against one who Mod

pending the action, is voi lable, and may be as

sailed in a proper proceeding, but cannot be

questioned collaterally.—Stocking v. Hanson, 22

Uinn. 542.

Provision for further directions.

4. A provision in a decree for the redemption

of land from a mortgage that either party might

tpply to the court for further directions, con

templated only such further directions as might

be necessary to carry out the decree, and did not

authorize an aoplication to have the value of the

use of the land ascertained and applied to the

amount ordered to be paid for redemption, as

that would be a modification of the decree in re

gard to the amount required to redeem.—Hollings-

worth T. Campbell, 8 N. W. 873, 28 Minn. 18.

II. By Costbssiox.

Sufficiency of statement.

5. A confession of judgment for a contingent

liability in a certain amount, stating that the same

is for liability incurred by plaintiff in indorsing a

bond for defendant, which bond is for that amount,

is insufficient in not showing a liability incurred in

good faith.—Kern v. Chalfant, 7 Minn. 437, (GIL

393.)

6. A statement in a confession of judgment:

"This confession is for a debt justly due to tbe

plaintiff, arising upon the following facts: $2.8:0

for money loaned by the plaintiff to the defendant,

and now "due plaintiff, "—is sufficient under Comp.

St. Minn. c. 74, S 2, subd. 2, providing that tbe con

fession, if for money due, "must state concisely

the facts out of which it arose."—Kern v. Cbal-

fant, 7 Minn. 487, (GiL 893.)

7. A statement for judgment by confession

was as follows: "State of Minnesota, county of

Clay, ss. : I, D., of the village of M., in said

county, hereby confess myself Indebted to C. in

the sum of $1,065, and authorize the clerk of the

district court, in and for said county, to enter

judgment against me and in favor of said C. for

said sum of $1,065. The said sum of money is

due on three certain promissory notes, dated

March 28, 1878,—one note for $429.77, due Sep

tember 28, 1878; one note for $429.77, due Novem

ber 28, 1878; one note for $429.77, dueJanuary 23,

1879. On the first of these notes an indorsement

of $150 was made January 16, 1879, and on said

note a further payment was made February 5,

1879, of $100. All of said notes were given by me

to said C. to secure the payment of said sums of

money on purchase of merchandise, and I hereby

state that the sum by me above confessed is just

ly due to the said O, in pursuance of the facts

above stated." Held, that such statement was

sufficient. Following Kern v. Chalfant, 7 Minn.

487, (Gil. 393. )—Cleveland Co operative Stove

Co. v. Douglas, 6 N. W. 628, 27 Minn. 177.

8. A statement for a judgment by confession

specified three items of indebtedness, two of

which were notes made by the judgment debtor

to the judgment creditor. Each note was fully

described, and was stated to have been for a full

and valuable consideration, but neither the

nature of the consideration nor the facts consti

tuting it were stated. The third item of indebt

edness, as stated, was that the judgment credit

or executed a certain note, which was fully de

scribed, as surety for the Judgment debtor, and

as such surety paid the note, the debtor having

been unable to pay it Held, under Gen. 8U

Minn. 1878, c. 82, § 2, which requires that the

statement for a judgment by confession "shall

state concisely the facts out of which it [the

debt] arose, and show that the sum confessed

therefor is Justly due or to become due," that the

statement was sufficient as to the third item, but

was insufficient as to the other two items.

Wells v. Geiseke, 8 N. W. 880, 27 Minn. 47S.
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9. In judgment by confession, a statement of

the facts out of which the confessed indebtedness

arose is sufficient, if it contains enough to enable

creditors and others to investigate the l»m<i Jules

of the judgment.—Atwater v. Manchester Sav.

Bank, (Minn.) 48 N. W. 187; Reed v. Same, Id.

45 Minn. 841.

10. A confession of Judgment for several liabil

itles stated separately, part of which only are suf

ficiently stated, may be canceled as to the other

liabilities, and allowed to stand as to those well

stated.—Kern v. Chalfant, 7 Minn. 487, (Oil. 393.)

Signing.

11. Signing an affidavit verifying a statement

for confession of judgment is a sufficient signing

of such confession under Comp. St. Minn, o. 74.—

Kern v. Chalfant, 7 Minn. 487, (GIL 893.)

Entry.

18. Gen. St Minn. 1878, o. 83, $ 8, provides

that when the statement for a confession of judg

ment is filed the clerk "shall indorse upon it,

and enter in a judgment book, a judgment of the

district court for the amount computed. The

statement and verification, with the judgment in

dorsed thereon, become the Judgment roll.,"

Held, that the entry of Judgment indorsed on the

statement, and that made in the Judgment book,

are both original entries, and the omission of

one, the other being made, is a mere irregularity

which will not avoid the Judgment, but the

omitted entry may be ordered to be made nunc

E-o tunc—Wells v. Geiseke, 8 N. W. 880, 87

inn. 478.

Validity and effect.

13. A judgment by confession, though entered

on a statement of facts insufficient to answer the

requirements of the statute, may be valid as be

tween the parties, and against a purchaser of the

property subsequent to the judgment, taking

with constructive notice of it. — Cool bough v.

Roemer, 15 N. W. 869, 30 Minn. 484.

14. Where the statement for a judgment by

confession, required by Gen. St Minn. 1878,

c. 88, contains several items, some of which are

sufficiently, and others are insufficiently, stated,

the judgment entered thereon may be sustained

as to the items sufficiently stated, and vacated

as to the others.—Wells v. Geiseke, 8 N. W. 380,

87 Minn. 478.

Amendment.

15. Under Gen. St Minn. 1878, a «fl. $ 125,

which provides that the court "may supply any

omission in any proceeding, and, whenever any

proceeding taken by a party fails to conform to

the statute, the court may permit an amendment

to such proceeding, so as to make it conformable

thereto, "an insufficient statement for a Judg

ment by confession cannot be amended nunc pro

tunc, so as to validate the judgment entered

thereon as against creditors who have subsequent

ly acquired liens.—Wells v. Gieseke, 8 N. W.

880, 27 Minn. 478; Auerbach v. Bebnke, 41 N. W.

946, 40 Minn. 258.

16. An order allowing such amendment, with

out notice to such subscqm-nt judgment creditors.

is of no effect ns to them.—Auerbach v. Behnke,

41 N. W. 946, 40 Minn. 258.

III. Bt Default.

What constitutes default.

17. A defendant, in an action pending in the

municipal court for the city of Minneapolis,

brought under Gen. St. Minn. 1878, o. 84, $ 11, to re

cover possession of certain lands, must answer, if

at all, at the opening of said court upon the day in

which the summons is returnable, or at such other

time as may be designated by the court; chapter

64, | 116, providing that if a defendant in such

court fails to appear on the day at which the sum

mons is returnable he shall be defaulted, but if he

so appear he shall then, or at such time as the

court may designate, answer the complaint—Unl-

versalist General Convention v. Bottineau, (Minn.)

48 N. W.687.

48 Minn. 85.

18. A grantor of real estate by warranty deeds,

sued with his grantees in an action to set aside the

title which he assumed to have, and to convey,

may defend in his own name for the defendants

served but not answering.—Bausman v. Bads,

(Minn.) 48 N. W. 769.

46 Minn. 148.

Rendition and entry.

19. The entry of Judgment by default by the

clerk of the district court is the action of the

court, and his decision as to the sufficiency of the

proof of service of summons is of equal validity

as that of the judge, and is binding until set

aside or reversed by a direct proceeding.—Kipp

v. Fullerton, 4 Minn. 473, (Gil. 366.)

20. A determination by the court as to the suf

ficiency of proof of service of summons, and affi

davit of no answer, where the proofs presented

are sufficient to call for such determination, is an

adjudication of the question of jurisdiction, and

binding on the parties until set aside or reversed,

by a direct proceeding, in the same action.—

Hotchkiss v. Cutting, 14 Minn. 537, (Gil. 408.)

21. Where a cause of action in tort Is joined in

a complaint with ot hers on a contract the clerk, on

default, has no authority, under Comp. St Minn. c.

60, § 173, to enter judgment for the amountclaimed

for the tort.—Reynolds v. La Crosse & Minn.

Packet Co., 10 Minn. 178. (Gil. 144.)

88. A complaint alleged, a cause of action on

a contract for the payment of money only, and

demanded Judgment for a specified sum, but the

summons, instead of a notice that Judgment would

be taken for such sum, as provided by Gen. St.

Minn. 1878, c. 68, $ 54, subd. 1, contained the no-

tice prescribed in subdivision 8, that Judgment

would be taken for the amount ascertained by the

court Eeld, that Judgment on default of an an

swer might be entered without application to the

court, notwithstanding the form of notice in the

summons. —Heinrick v. Englund, 86 N. W. 122,

34 Minn. 895.

28. Where, in an action for conversion, judg

ment on default was entered for the proper dam

ages by the clerk, such judgmentwill not be treated

as a nullity, solely because entered without a final



1011 1012JUDGMENT, III.

assessment of damages, and an order of court

thereon, nor will it be set aside for such cause

merely, after considerable delay. — Hersey v.

Walsh, (Minn.) 88 N. W. 613.

83 Minn. 531.

24. In an action to avoid a mortgage and fore

closure, on the ground of usury, the summons

having been personally served, such relief, being

demanded in the complaint, may be granted -with

out proof upon default of defendant to answer.

—Dillon v. Porter, 31 N. W. 56, 36 Minn. 341.

25. Where the answer denies material allega

tions in the complaint, it is error, and not mero ir

regularity, to order, without proofs, judgment for

plaintiff, merely because defendant fails to appear

when the cause is called: and, where sucb judg

ment is entered, defendant is entitled, of right, to

hnv it vacated.—Strong Comer, (Minn.) 50 N.

W. 936.

26. Where the summons has been personally

served in an action to avoid a mortgage and fore

closure on the ground of usury, such relief, being

demanded in the complaint, Or in a supplemental

complaint which has also been served, may be

granted, without proof, upon default of defendant

to answer.—Exley v. BerryhiU, 83 N. W. 667, 87

Minn. 182.

27. Under Gen. St. Minn. 1878, c. 68, 5 67, declar

ing that, in actions against joint defendants, when

summons is served on some, but not all, j udgment

recovered shall be entered against the joint prop

erty of all, but against the separate property only

of those served, a judgment upon default, in an ac

tion against four joint debtors, entered by the

clerk against the,three who alone were served with

summons, is not void, but only irregular.—Dillon

v. Porter, (Minn.) 31 N. W. 56.

86 Minn. 341.

Notice of entry.

98. In an action arising on contract for the

payment of money only, where plaintiff is enti

tled to judgment as of course on default of an

answer, an appearance by defendant does not en

title him to notice of the entry of judgment.—

Heinrick v. Englund, 26 N. W. 122, 31 Minn. 395.

Setting aside—As of right.

29. A defendant who has answered In time Is

entitled to have a judgment taken against him as

by default opened, as a matter of right.—Swift

v. Fletcher, 6 Minn. 550, (Oil. 386.)

Time for application.

80. Where a defendant, against whom a judg

ment has been rendered by default, delays for more

than 11 months after knowledge of the same to

apply to be relieved from his default, and the delay

Is not excused, the default will not be set aside.—

Altman v. Gabriel, 9 N. W. 633, 28 Minn. 132.

31. An application for leave to answer, after near-

S' five months' delay, is properly denied.—St. Paul

and Co. r. Dayton, (Minn.) 40 N. W. 06.

39 Minn. 315.

82. The original answer «f defendant was

stricken out as sham and frivolous. He received

notice of such striking out, and that judgment

would be rendered against him; but he took no

stops in the matter for two months, and until he

had been brought Into court on supplementary

proceedings, when he sought to have the judg

ment set aside, and for leave to serve an amend

ed answer. Held, that the application was prop

erly denied.—McMurran v. Meek, (Minn.) 49 N.

W. 983.

47 Minn. 245.On service by publication.

83. Gen. St. Minn. 1878, c. 66, $ 66, provides that

a defendant served by publication shall be allowed

to defend on application and sufficient cause shown,

within one year from rendition of judgment. Id.

$ 125, empowers the court in its discretion within

one year after notice thereof to relieve a party

from judgment taken against him through his mis

take, inadvertence, surprise, or excusable neglect,

Held, that it was not intended to discriminate

against parties served by publication, and these

can apply for leave to answer within one year from

notice of judgment, such leave being under section

125, in the court's discretion, and not under section

66 a matterof righton good causeshown.—Lord v.

Hawkins, (Minn.) 88 N. W. 689.

39 Minn. 73.

Limiting Wofhbnrn ▼. Sharp*. is Minn. «S, (Gil. 4.,)
Frankorlt v. Smith, 28 N. W. 60S. 85 Minn. 278.

34. In an action to quiet the title to real estate,

the summons having been served by publication,

and judgment having been rendered after det-tult

on the part of the defendants, the court may, in

its discretion, set aside the judgment and allow a
defense to be made, although more than one fear
may have ejapsed since the rendition of the judg

ment. Lord v. Hawkins, 39 Minn. 73, 38 N. W 6v.i.

followed.—Waite v. Coaracy, (Minn.) 47 N. W 537.

45 Minn. 159.

35. Defendants, in an action relating to land, pro

ceeded against as "the unknown heirs" of a de

ceased person, as authorized by Gen. St. Minn. 1878,

c 75, J 5, upon whom the summons was served by

publication only, and against whom judgment by

default has been entered, are entitled as of right

to answer and defend under section 125, c 66, Id.,

on application within one year after notice of the

entry of judgment.—Boeing v. McKinley, (Minn.)

46 N. W. 766.

44 Minn. 392.

36. A party to whom said heirs have conveyed

their Interest in the land after the entry of judg

ment is a proper party to make such application,

and, upon its being granted, can be duly substi

tuted as a defendant in place of "the unknown

heirs."—Boeing v. McKinley, 46 N. W. 766, 44

Minn. 302.

Excuse for default.

87. In an action on a money obligation, the

defendant suffered a default and judgment to be

entered against nim for interest after maturity

at the same rate stipulated before maturity.

Held, that the fact of the supreme court having

previously decided that to be the proper rule,

would excuse defendant's failure to object on that

ground at the time of entering the judgment; and,

the supremo court, shortly thereafter, reversing

its decision and changing the rule, a motion in

the court below for a reassessment of damages,

in accordance with the rule last adopted, should
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have been granted.—Holllnshead Von Glabn, J

4 Minn. 190, (GIL 131.)

88. Where Judgment has been obtained by de

fault, and the defendant moves without delay to

open and set aside the judgment, upon the ground

that be has been deceived and misled by his at

torney, that the entry of the Judgment against

him was a surprise, and that he has no redress

against the said attorney, who was insolvent;

and where a verified answer is presented to the

court, with an affidavit of the above facts, set

ting forth a meritorious defense, —the motion

should be granted.—Hilderbrandt v. Kobbccke, 20

Minn. 100, (Gil. 83.)

89. On a motion to vacate a Judgment by de

fault, and to be allowed to answer the complaint,

it appeared that, although the summons was not

personally served, defendant had actually re

ceived it, and retained an attorney to answer for

him, at least eight days before the time for an

swering expired, and no excuse was shown for

the subsequent delay. Held, that an order de

nying the application should be affirmed.—Frear

v. Heichert, 24 N. W. 819, 84 Minn. 96.

40. An order refusing to open a default judg

ment will be affirmed, where the only excuse

shown for not appearing is that defendant did not

expect the cause to be reached so early in the term,

and no reason appears for such an expectation.—

Foote v. Branch, (Minn.) 43 N. W. 782.

42 Minn. 62.

41. A motion to set aside a default judgment is

properly granted where the defendant make.i affi

davit In the most positive terms that he has .icvor

jeen served with summons personally or other

wise, auf. the return of an officer that he had per

sonally served defendant is not supplemented by

an affidavit of the officer setting for h some of the

circumstances of the service. —Gray v. Hays,

(Minn.) 42 N. W. 594.
41 Minn. 13.

42. A default was rendered against the defend

ant, a religious corporation, after service upon one

of its officers, no appearance being made by the

corporation. On application to open the default,

the affidavits showed that tho officer served did

not inform any other member of the corporation,

and circumstances showed that the officer so served

would be personally benefited by plaintiff's recov

ery. The application was seasonably made, and a

food defense shown. Held, an order opening the

efault was within the court's discretion and

proper.—Bray v. Church of St. Brandon, (Minn.)

40 N. W 518.
39 Minn. 390.

48. Express reference to tho judgment In a chat

tel mortgage, executed by tho judgment debtors to

secure the same, proves notice of the judgment, and

is evidence against a motion by the judgment debt

ors to set aside tho judgment because obtained by

default, in ignorance of the particulars.—Dillon v.

Porter, (Minn.) 31 N. W. 56.

36 Minn. 341.

44. Under Gen. St. Minn. 1878, c. 66, | 66. al

lowing a non resident defendant, upon whom

there has been no personal service of summons,

to serve and file an answer within one vear after

Judgment, If such application is made within th«

year, there is no presumption against the defend

ant of lack of diligence, and hence he is not re

quired, at least in the first instance, to show that

he had not actual notice of the action In time to

interpose his defense before Judgment. —Frank-

oviz v. Ireland, (Frankoviz v. Smith,) 28 N. W.

508, 35 Minn. 278.

Limited by Lord V. Hawkins, 88 N. W. 690. 39 Minn. 75,

45. Non-resident defendants, upon whom sum

mons was served by publication, and who, having:

employed an attorney to defend, suffered default

by reason of the sickness of the attorney, are not

chargeable with laches, and are entitled, as a matter

of right, to be allowed to interpose their defense.

—Nye v. Swan, (Minn.) 44 N. W. 9.

42 Minn. 248.

46. Defendant, three days after Judgment was-

entered against him by default, moved, on a pro

posed answer and affidavits, for its vacation, stat

ing, in excuse for bis laches, that '.mmoJiately

upon receipt of the summons and complaint he-

had handed the same to his attorney, with in

structions to appear and answer for him. His at

torney stated that he had drawn an answer, and!

served the same, as he believed, on plaintiff's

attorney within the time allowed by statute, ana

that If It was not served In time it was by rea

son of his mistake as to when the time expired.

The proposed answer stated a good defense.

Held, that the court did not abuse its discretion

in setting aside the default.—Lathrop v. O'Brien,

(Minn.) 50 N. W. 530.

47 Minn. 428.

Showing defense.

47. An action was brought to recover money

deposited with defendants as bailees, and, pend

ing tho decision of a motion for tho substitution

of others as defendants, judgment by default was-

entered against defendants. Thereafter the

money in question was demanded of defendants-

by an assignee in bankruptcy of the bailor.

Held, that an answer setting up these facts was

not frivolous, and that the court would not in

terfere with tho discretion of the court below in

opening the Judgment. — Woods v. Woods, 16-

Minn. 81, (Gil. 69.)

48. In an action on a guardian's bond, it appearc '

that when the ward came of age the guardian was

summoned to render his final account, and failed

to do so; that this action was commenced Novem

ber 30, 1886, by leaving a summons at tho guardi

an's usual place of abode, and no answer being

served, on the report of a referee, judgment was

entered July 21, 1887. Application to open judg

ment was made July 9, 1888, and defendant's affi

davit alleged that he had no knowledge of the ac

tion till long after judgment was entered. The;

affidavits showed that the guardian bad been in

formed of the action, in November, 1886, and that

he had admitted receiving the summons, and that-

the clerk of court furnished him a copy of the com

plaint. No explanation of these facts was offered

by defendant, nor did he show that the judgment

was incorrect. The answer prepared was unveri

fied, and admitted the amount received as guardi

an, and alleged a larger amount paid out than was-

allowed by the referee, but failed to show by affi

davit the amount of such extra payments. Held,
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that aD order opening the judgment was improper

ly granted.—Weymouth v. Gregg, (Minn.) 41 N.

W. 243.

40 Minn. 45.

49. In an action for breach of contract, the com

plaint set out the contract, its breach, and then

specified the sum that bad accrued to plaintiff un

der the contract, the sum paid, and the amount in

default. There was judgment by default, and de

fendant afterwards moved to set it aside, and for

leave to answer; but his answer contained only

general denials. Held that, though the answer

was sufficient to make technical issues, and the ex

cuse for failing to answer in time was a good one,

it was within the discretion of the court to deny

the application for the failure of the answer to

mate material and substantial issues, and to show

the extent of the controversy in regard to the mat

ters denied.—St. Paul & D. R. Co. v. Blackmar,

(Minn.) 47 N. W. 172.

44 Minn. 514.

Setting aside—Discretion of court.

50. Where defendant failed to make proper serv

ice of his answer, and judgment was taken by de

fault, it is within the sound discretion of the court

to refuse to set aside the judgment on the ground

that it was taken through surprise, inadvertence,

or excusable neglect.—Van Aemam v. Winslow,

/Minn.) 85 N. W. 881.

87 Minn. 514.

51. That excessive damages were awarded by

a jury on an assessment of damages on default of

the defendant will not be considered on affidavits

on a motion to open the default. —Moran v.

Mackey, 20 N. W. 159, 82 Minn. 2GG.

Terms and conditions.

52. An application for leave to answer after de

fault is add ressed to the discretion of the court,

and the order granting such relief may be made

conditional.—Exley v. Berryhill, 30 N. W. 436, 36

Minn. 117.

58 In an action to cancel certain deeds and mort

gages, and for a mutual accounting, the record

upon an application to set aside a judgment by de

fault, and for leave to answer, showed that the title

to the real estate in controversy would soon pass

under the cider mortgage ; that defendants had in

terposed several dilatory motions; that upon an

accounting their rights and equities could be pro

tected; and that plaintiffs had consented that de

fendants should receive all sums actually advanced

by them, with interest at 10 per cent., and (200 be

sides, if they would consent to an accounting.

Held, that an order granting leave to answer upon

condition that defendants consent to the appoint

ment of a receiver of the property in controversy,

ponding the trial and determination of the issues

raised bv the answer, was not an abuse of discre

tion.—Exley v. BerryhiU, 30 N. W. 436, 36 Minn. 117.

Distinguished In Brown r. Brown. S3 N. W. &47. 87
Minn. ia».

54. Where, upon application by non-resident de

fendants for an order opening judgment against

them by default, and for leave to answer, a meri

torious case for the relief asked was presented,

field, that it was not a reasonable exercise of the

discretion of the court to require of the defend

ants, as a condition, that they file a bond, with ap

proved resident sureties, in a sum sufficient to se

cure the payment of the amount of such money

Judgment as plaintiffs might recover.—Brown, v.

irown, (Minn.) 33 N. W. 546.

37 Minn. 133.

Distinguishing Exley T. BerrybUl. SO N. W. 48S.SS Minn.
117.

Effect of order.

55. TJpon an application to set aside a judgment

and permit defendant to answer, the court grant

ed leave to file the answer, without, in express

terms, setting aside the judgment. Held, that

such order operated to open the judgment and

suspend the decree, so as to permit the defend

ant to put in issue the allegations of the com-

plaint.—Holmes v. Campbell, 13 Minn.66, (Gil. 53.)

Second application.

56. When a motion to set aside a default bas

been denied, the motion cannot be renewed with

out leave, where no new facts have arisen, nor can

relief be asked in the second motion which might

properly have been included in the first motion.—

Weller v. Hammer, (Minn.) 45 N. W. 427.

43 Minn. 195.

57. On a motion to open a j udgment by default,

the essential facts presented by way of excuse

for the default were controverted, and were in

great part discredited by the fact that they were

not presented on a former application to the court

for the same purpose. Held, that an order deny

ing the application, presumably on the ground

that the default was not excused, should be af

firmed.—Moran v. Mackey, 20 N. W. 159, 32 Minn.

266.

IV. Rendition and Bntrt.

On report of referee.

58. Under the statutes regulating the entry of

judgments upon verdicts, decisions of the court,

or reports of referees, a judgment upon the report

of a referee, whether in equitable or legal pro

ceedings, may be perfected by the clerk without

a previous order of the court, or notice to the

opposite party.—Piper v. Johnston, 12 Minn. 60,

(Gil 27;) Leyde v. Martin, 16 Minn. 38, (Oil.

On offer of judgment.

59. Under Gen. St. 1866, c. 66, g 241, which

provides that, if plaintiff accepts an offer of

judgment, "and gives notice thereof within ten

days," the clerk shall enter judgment, etc., an

offer of judgment must be made and served so

that the plaiutiff will have 10 full days, exclu

sive of the day of its service, in which to accept

or reject the offer.—Mansfield v. Fleck, 28 Miun.

Non obstante veredicto.

60. Judgment Tion obstante veredicto Is a judg

ment entered by order of the court for the plain

tiff, in an action at law, notwithstanding a verdict

for the defendant, and is only granted upon the

merits, where it is apparent from defendant's

plea that he can have no merits.—Williams v An

derson, 9 Minn. 50, (Gil. 39.)

V
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61. A lodgment non obstante veredicto is al

ways upon the merits, and never granted bat

in a very clear case.—Lough v. Thornton, 17

Minn. 253, (Qil. 230.)

62. Where there is a material issue raised by

the pleading, or the auswer, though technically

defective, shows that defendant has a meritori

ous defense, and there is a treneral verdict for

the plaintiff for less than the amount claimed, a

Judgment non obstante veredicto is not proper.—

Lough v. Thornton, 17 Minn. 253, (Oil. 230.)

63. A complaint alleged a contract for employ

ment of plaintiff by defendant for a specified time

at a specified compensation : that plaintiff was dis

charged by defendant, without cause, before the

expiration of the term; that he offered to perform

his part of the contract, and held himself in readi

ness and was willing to complete the term,—and

demanded judgment for the entire compensation

agreed to be paid. The answer denied that plain

tiff had offered, or had held himself in readiness,

to complete the term, but on the contrary alleged

that he had, immediately npon his discharge, en

tered into the service of other persons, and denied

that plaintiff had sustained any damage. The jury

found, upon a question specially submitted, that

the contract was alleged in the complaint, and

gave a verdict for plaintiff of one dollar. Held,

that a motion by plaintiff for a judgment non ob

stante veredicto for the sum demanded in the com

plaint must be denied, as a good defeuse was set

up in the answer.—Williams v. Anderson, 9 Minn.

50, (Gil. 89.)

64. In an action upon a promissory note, given

for the balance of the purchase price of a lot that

plaintiff agreed to convey to defendant, the an

swer set up these facts, and further, that the

plaintiff was not the owner of such lot, and had

no right, title, or interest therein, by reason

whereof defendant had acquired no title and re

ceived no consideration. No conveyance, or de

mand of conveyance, was shown. Held, that the

answer confessing the execution of the note failed

to sufficiently avoid the same, and a judgment

should bo entered for plaintiff non obstante uer-

edicto.—Lough v. Bragg, 18 Minn. 121, (Gil. 106.)

Against one of several defendants.

65. At common law, prior to the taking effect

Of Kev. St. Minn. 1851, in an action upon a joint

elaim against two or more defendants, plaintifi

could only recover judgment against all or none.

—Carlton v. Chouteau, 1 Minn. 102. (Gil. 81.)

66. In an action against several defendants npon

• joint contract, which is not also several, plain

tiff must recover against all or none; and the rule

is not changed by the statute providing that judg

ment may be rendered against one of several de

fendants, whenever a several judgment is proper,

(Comp. St. c. 60, S 16S,) or when plaintiff would be

entitled to judgment against such defendant if the

action had been against him alone, (Id. 8 172.)—

Fetz v. Clark, 7 Minn. 217, (Gil. 159;) Id., 8 Minn.

86, (Gil. 61.)

Distinguished in Town v. Waahbnrn.H Minn. 271, (Gil.

202.)
Rule abrogated b.v Gen. St. Minn. c. 66, | S66. See

Miles T. V. ann. 6 N. W. 417. 27 Minn. M.

67. In an action upon a joint demand the judg

ment must be joint, in favor of or against, all,

whether all the defendants are served or not,

though incapable of enforcement, under Gen. St.

c. 66, i 53, against the separate property of a>

defendant not served with process.—Johnson v.

Lough, 22 Minn. 203.

68. In an action upon an account stated, by

two Jointly, the stating of the account being in

Issue, it is competent for either defendant to

show that it was not stated by him, and in such

case plaintiff may, under Laws 1873, c. 67, allow

ing judgment against that one of several defend

ants "against whom the cause of action is

proved, " have judgment against the one by

whom such account was stated.—Reed v. Pix-

\ey, 22 Minn. 540.

69. Where the complaint, in an action for en

ticing away plaintiff's wife, alleges a conspiracy

to entice her away, but the conspiracy is alleged

merely to connect all the defendants with the

wrong, and is not the gist of the action, a recov

ery may be had against one defendant, though

no conspiracy or cause of action against the other

defendant be proven.—Huot v. Wise, 6 N. W.

425, 27 Minn. 68.

70. Plaintiff sued three persons as Joint de

fendants, alleging (as the fact was) that they

were partners. He proved a cause of action

against two of the defendants, but not against

the third, as the two had made the contract sued

on without authority as partners. Held, that

Judgment was properly rendered against the two,

under Gen. St. c. tH), J 2bo, declaring that when

two ormorj persons are sued as joint defendants,

and plaintiff tails to prove a joint causeof action

against all, but proves a cause of action against

one or more. Judgment may be rendered against

the latter.—Keigbor v. Dowlan, (Minn.) 50 N. W.

823.
47 Minn. 574.

Powers of clerk.

71. An irregular, voidable judgment Is not ren

dered void by the fact that it was entered by the

clerk of court without the immediate supervision

of the court ; the clerk's action being that of the

court, for this purpose.—Dillon v. Porter, (Minn.)

81N.W. 56.
86 Minn. 341.

Stay of proceedings.

72. An order of the district court, made without

notice to the opposite party, setting aside an order,

made without notice staying proceedings, is irreg

ular, but not void, and an entry of judgment after

such order was technically correct.—Danner v.

Capehart, (Minn.) 42 N. W. 1062.

41 Minn. 284.

Motion to compel entry.

73. The court cannot compel a party to enter

Judgment to which he is entitled, and upon his

default cause it to be entered for him ; but,

where the duty is clear, and the other party in

terested in its performance, it may order it to be

done, under penalty for failure.—Sherrerd v.

Frazer, 6 Minn. 572, (Gil. 406.)

74. Upon a motion to compel the entry of judg-

i ment, it is not necessary that the fact be estab
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llsbed by the record, or exemplification of the

record. For the purpose of the motion, the court

may be advised of the facts upon which it is

based by affidavit.—Sherrerd v. Frazer, 6 Minn.

£72, (Gil. 406.)

Restraining entry nunc pro tunc.

75. When a judgment has been docketed without

first being entered upon the judgment book, the

refusal of the court to grant a temporary injunc

tion to restrain the clerk from entering the judg

ment nunc pro tunc was within the sound legal

discretion of the court.—Rockwood v. Davenport,

<Minn.) 85 N. W. 377.
87 Minn. 533.

Notice of entry.

76. Judgment for plaintiff may be entered up

without notice to defendant or his attorney, not

withstanding defendant's appearance.—Whitaker

v. McClung, 14 Minn. 170, (Oil. 131.)

Book of entry.

77. Under Comp. St. Minn. c. 72, § 40, requiring

the clerk of the district court to keep a" register oi

Actions," containing a minute of all proceedings

in each action, and chapter 61, S$ 72, 78, requiring

him to keep a "judgment book, "in which he should

enter the judgment, and "specify clearly the relief

granted, or other determination of the action, " a

clerk only kept one book, which was indorsed on

the outside "Judgment Book, ""Records, ""Regis

ter of Actions & Judgment Book. " In this book

were entries of various proceedings had from time

to time in a certain cause, commencing with the

filing of the summons and complaint, and ending

with the following, without date: "Judgment en

tered against defendant, and in favor of plaintiff,

for three hundred and twenty-eight dollars and

fifty cents. " Held, that this must be regarded as

a mere minute of the entry of judgment, and inad

missible as proof of the judgment itself.—Brown

v. Hathawav, 10 Minn. 803, (Gil. 238.)

Distinguished In Jorgensen r. Grlffln, 14 Minn. 468, (Gil.

S48.)

78. Comp. St. Minn. c. 72, $40, requiring that the

clerk should keep among the records a register of

actions, also a book for the entry of judgments,

did not necessitate the keeping of separate books

for those purposes; and the entry of judgments

in the book kept as a register of actions was valid.

—Jorgensen v. Griffin, 14 Minn. 464, (Gil. 346.)

Distinguishing Brown r. Hathaway. 10 Minn. SOS, (Oil.
238.)

79. The clerk kept two books,—one for the entry

of judgments "at law, " the other for the entry

of judgments in equitable actions: the latter

called a "decree book." Held, that the entry of

a money Judgment for deficiency, on foreclosure

of a mortgage, in such decree book, was valid;

being at most a mere irregularity, not affecting

substantial rights.—Thompson v. Bickford, 19

Minn. 17, (GiL 1.)

Signing entry.

80. In the absence of statutory requirement the

entry of judgment in the judgment book is suffi

cient, with the signature of the clerk.—Jorgensen

v. Griffin, 14 Minn. 464, (Gil. 346.)

Signing judgment.

81. A judgment need be signed only by the

clerk.—Cathcart v. Feck, 11 Minn. 45, (Gil. 24.)

82. The omission of clerk to sign the judgment

does not render the judgment void.—Hotchkiss v.

Cutting, 14 Minn. 537, (Gil. 408.)

Filing of judgment rolL

83. The omission of the clerk to file the judg

ment roll of a judgment will not render void his

subsequent proceedings.—Williams v. McGrade,

13 Minn. 46, (Gil. 39.)

Docketing.

84. Judgment was entered In Hennepin county

in favor of Bumner W. Farnhain. A transcript

docketed in Carver county corresponded with the

judgment in every particular, except the first

name of the Judgment creditor, which was writ

ten "Samuel" Instead of "Sumner. " Held com

petent evidence to show the docketing of such

judgment in Carver county.—Thompson v. Bick

ford, 19 Minn. 17, (Gil. 1.)

85. Gen. St. Minn. 1878, o. 66, $ 273, provides that

judgments shall be entered upon the judgment

book. Section 275, provides that, immediately

after entry of the judgment, the judgment roll

shall be made up, which shall contain a copy of the

judgment. Section 277 provides for the docketing

of the judgment on filing of the judgment rolE

Held that, in order to entitle a judgment to be

docketed, it must first be duly entered in the judg

ment book, and a judgment roil filed.—Rockwood

v. Davenport, (Minn.) 35 N. W. 377.

87 Minn. 533.

■ 86. When a judgment has been docketed with

out first being entered in the judgment book, the

clerk has no authority to make such entry-nun^

pro time.—Rockwood v. Davenport, 35 N. W. 377,

37 Minn. 533.

Alteration of record.

87. The transcript of a Judgment docket of the

district courtof Carver county, filed with the clerk

of McLeod county, bore a file-mark, "Filed May

5, 1862. " The judgment entry made on the filing

of such transcript in the column "date of dock

eting" contained two dates,—"May 5, 1862," and

"February 18, 1862;" the latter canceled. Held,

that the alteration on the record was sufficiently

explained by the file mark, and the evident fact

that the date canceled was inserted by mistake.

—Ferguson v. Kumler, 25 Minn. 183.

Insertion of costs.

88. Judgment is unaffected by the taxation of

costs until the actual entry of the costs therein.

—Leyde v. Martin, 16 Minn. 38, (Gil. 24.)

89. Plaintiff was entitled to judgment, with

costs. Judgment was entered before costs were

taxed, and a blank left for their insertion.

Held that, as between the parties, such entry of

judgment did not affect the right of the clerk to

tax the costs, nor was the regularity of the Judg

ment affected by the insertion, after entry and

before docketing, of the amount of costs taxed.

—Leyde v. Martin, 16 Minn. 38, (Gil. 24.)
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90. As respects the lien or validity of a judgment

informally entered and docketed without the taxa

tion and insertion of costs therein, the omission is

to be treated as an irregularity merely. But for

the purposes of an appeal, the prevailing party,

seeking to limit the right of his adversary, is to be

held to strict practice, and the judgment is not to

be deemed perfected until the costs to which he is

entitled are duly taxed and inserted in the judg

ment.—Richardson v. Rogers, (Minn.) 85 N. W.

270.

87 Minn. 461.

Collateral attack.

91. Tbe entry of judgment In the judgment

book, including the date of tbe judgment, and the

entries and dates in the judgment docket, are

part of the district court records, import abso

lute verity, and cannot be collaterally impeached.

—Ferguson v. Kumler, 25 Minn. 183.

V. Conclusiveness and Effect.

a. lie* Judicata.

Jurisdiction of court.

93. Where a judgment In an action Is entered

in tbe supreme court, and the jurisdiction to en

ter it is determined in that action between the

parties, the validity of such judgment, so far as

it is dependent on jurisdiction, is res judicata.

—La Crosse & M. Steam-Packet Co. v. Reynolds,

12 Minn. 213, (Oil. 135.)

98. Where judgment is entered without a per

sonal service of the- summons, the judgment roll

need not show that the statutory security was filed.

—Shaubhut v. Hilton, 7 Minn. 506, (Gil. 412.)

94. The judgment of a court of general Jurisdic

tion will be presumed to have been authoritatively

rendered, unless the contrary affirmatively ap

pears.—Hersey v. Walsh, (Minn.) 38 N. W. 613.

88 Minn. 521.

95. The presumption of jurisdiction supporting

the judgment of a court of general jurisdiction is

notovercome merely by the absence from the judg

ment roll of the evidence showing that jurisdiction

had been acquired.—Nye v. Swan, (Minn.) 44 N.

W. 9.

42 Minn. 248.

Distinguishing Barber T. Morris. 33 N. W. 869. 87 Minn.

96. Tbe probate court in Minnesota has no juris

diction to determine a claim under a conveyance

by one of the heirs or devisees, and so its judg

ment in a suit for partition between widow and

heirs is not res adjudicate as to the widow's right

of dower, where some of the heirs claim herrlower

interest in the land, under a quitclaim deed from

her.— Dobberstein v. Murphy, (Minn.) 47 N. W.

171.

44 Minn. 536.

97. A claim against a decedent's estate, pre

sented by a Kentucky corporation to the probate

court of R. county, Minn., whence had issued

letters of administration on said estate, was dis

allowed because it had not been presented to the

commissioners appointed to audit claims against

the estate. Afterwards the corporation sued the

administrator for the amount of its claim in the

state district court of R. county, and it was

there also held that the claim was barred by rea

son of the claimant's failure to present it to the

commissioners. Both decisions were affirmed by

tbe state supreme court. The Kentucky corpora

tion (the claimant) then sued the administrator iu

the United States circuit court for the district of

Minnesota, and recovered a judgment for the

amount of its claim. Held that, though the

Judgment of the federal court was erroneous be

cause of the former adjudication of the same mat

ter in the state courts, the federal court had ju

risdiction, it being a suit between citizens of dif

ferent states, and its Judgment was valid and

binding on tbe administrator until reversed.—

Ames v. Slater, 6 N. W. 418, 27 Minn. 70.

Judgment on dismissal.

98. A dismissal by the district court of aman-

damus proceeding, commenced therein, but upon

grounds going to the merits, is a bar to a subse

quent proceeding for the same matter in the su

preme court.—State v. Hard, 25 Minn. 460.

99. Under Gen. St. Minn. 1878, c. 66, | 262,

enacting that an "action mav be dismissed with

out a final determination of its merits * * *

by the court, when, upon the trial, and before
the final submission of the case, * * • the

plaiptiff fails to substantiate or establish his claim

or cause of action or right to recover, " and sec

tion 263, providing that in every other case judg

ment shall be rendered on the merits, a dismissal

of an action pursuant to section 262 is not a final

determination on the merits, and does not bar a

subsequent action for the same cause.—Craver v.

Christian, 26 N. W. 8, 84 Minn. 397.

100. At the trial of an action, after plaintiffs had

submitted their evidence, defendant made a mo

tion for "judgment upon the pleadings and evi

dence now before the court, " and the court

granted the motion, and directed that judgment

should be entered for defendant. Held, that the

Judgment ordered at that stage of the case must

be, under Gen. St Minn. 1878, c. 66, § 262, subd.

3, a judgment of dismissal, and that it was not

a bar to a subsequent action, not being a deter

mination on the merits. — Andrews v. School-

Dist. No. 4, 27 N. W. 303, 85 Minn. 70.

101. After a verdict for plaintiff has been set

aside by the court and a new trial granted, a dis

continuance of the action by plaintiff is a dismissal

before trial, and no bar to another action for the

same cause.—Phelps v. Winona & St. P. By. Co.,

35 N. W. 273, 37 Minn. 485.

101a. Tbe dismissal, without a determination

on the merits, of an action for damages for breach

of a written contract, does not bar a subsequent

action to reform the contract.—Spurr v. Home

Ins. Co., 42 N. W. 206, 40 Minn. 424: Same v. Com

mercial Union Assurance Co., 42 N. W. 207, 40

Minn. 428.

102* A judgment that an action for a given cause

"be dismissed without prejudice to another action "

is, by its terms, no bar to another action for the

same cause. Whether or not the saving clause was

properly attached to the judgment is unimportant.

—Gunn v. Peakes, 80 N. W. 466, 36 Minn. 177.
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Decision on the merits.

103. A former Judgment upon a technical de

fect, where there is no decision on the merits, is

no bar to a subsequent action brought on the

same subject-matter.—Gerrish v. Pratt, 0 Minn.

63, (Gil. 14.)

104. A Judgment upon the pleadings In defend

ant's favor for costs, on the ground that the com

plaint fails to state a cause of action, does not

bar a second suit for the same cause of action.—

Gerrish v. Pratt, 6 Minn. 53, (Gil. 14.)

105. Plaintiffs brought an action for damages

caused in April, lb70, to certain mill property on

Hennepin island, in which they had a leasehold

interest, resulting from the water of tbe Missis

sippi river breaking into a tunnel constructed

by defendant under its bed. Defendant, in de

fense, offered in evidence a receipt dated Janu

ary 4, 1871, signed by plaintiffs' lessors, entitled

in an action in which said lessors were plaintiffs

and defendant was defendant, purporting to re

lease said defendant from all claims embraced

witbin the purview of said action, and from all

claims for damages on account of said tunnel,

etc., and dismissing tbe action. Held not evi

dence of a former adjudication for injuries done

to the premises while in plaintiffs' possession.—

Cahill v. Eastman, 18 Minn. 324, (Gil. 292.)

106. Where judgment t>y defaclt has been en

tered on one of several notes founded upon tbe

same illegal consideration, no issue as to the con

sideration being tendered by the complaint,

such Judgment will not estop defendant from as

serting the illegality of such consideration in a

subsequent suit upon another of such notes.—

.Adams v. Adams, 25 Minn. 72.

107. The answer in an action of replevin al

leged that theretofore plaintiff had recovered a

Judgment in a justice's court against defendant

on the same cause of action; that thereupon de

fendant appealed to the district court on ques

tions of law alone, and Judgment was rendered

reversing the judgment of the Justice, and ad-

Judging that the property be returned to defend

ant Held, that the answer did not show such a

former recovery as would be a bar to the action,

in that it did not allege that the judgment of the

district court was rendered on the merits.—Ter-

ryll v. Baily, 7 N. W. 261, 27 Minn. 804.

108. On trial by the court without a Jury of an

action of replevin involving an issue of title in

the defendant, a judgment of dismissal was en

tered on the decision of the court; the conclu

sions of the court, made in conformity with the

statute, showing that the Judgment was based on

a determination of the issue of title in favor of

defendant Held, that the judgment was con

clusive of that question. — Boom v. St. Paul

Foundry & Manuf'g Co., 22 N. W. 538, 83 Minu.

253.

109. Although, in an action for divorce, the judg

ment is not contained in the record, yet, if it ap

pear that the action was tried and submitted on

the merits, and findings of fact made and filed with

an order "that the action be dismissed, " and "that

judgment b3 entered accordingly, " this would be

such a judgment on the merits as to bar a second

action for the same

(Minn.) 30 N. W. 766.

,—Wagner v. Wagner,

36 Minn. 239.

110. A judgment on the facts of an action as pre

sented in the complaint and confessed by a gen

eral demurrer, is on the merits, and as effectual as

if there had been a verdict on the same facts, and

to avoid the effect of such a demurrer as an admis

sion of the facts pleaded the party against whom

the ruling is made should either amend or put in

issue his adversary's allegations.—Carlin v. Brack

ets (Minn.) 87 N. W. 842.

38 Minn. 307.

Decisions on motions.

111. A motion for Judgment, notwithstanding

a decision of dismissal, was in the alternative,

or for leave to make a case. The court granted

leave to make the esse, denying the motion for

judgment A motion for a new trial, based on

the settled case, was granted. Held, that the

decision on the motion for judgment was not res

judicata as to matters involved in the motion for

a new trial.—Volmer v. Stagerman, 25 Minn. 234.

113. An order appointing a receiver of an insolv

ent debtor upon tbe petition of creditors, alleg

ing that the debtor had preferred creditors, does

not constitute an adjudication of the point as to

whether the alleged preferential payment is void

able as to one of the creditors because of such

creditor's knowledge of the debtor's insolvency

when he received the payment—Baker v. Wy-

man, (Minn.) 49 H. W. 649.
47 Minn. 177.

Statute to contrary effect.

1 13. An agent of tbe state of Wisconsin, who

was authorized by an act of the legislature of that

state to sell certain property of the state for cash,

sold the same to defendants on credit, and took

defendants' promissory note for the price. In an

action brought by tbe state on such note, it was

held that, the agent having exceeded his author

ity, the sale and note were wholly void. After

such decision, Act W is. Feb. 15, 1878, was passed,

adopting, ratifying, and confirming the sale there

tofore made by the agent, and the state brought

another action against defendants for the price of

tbe property sold. Held, that the judgment in

the first action was not a bar to the second action.

—State v. Torinus. 9 N. W. 725, 28 Minn. 176.

Lapse of time.

1 14. The Tact that by reason of lapse of time a

judgment can no longer be enforced by execution

will not affect its force as an estoppel in a subse-

quent action.—Bazille v. Murray, 4l N. W. 238,

40 Minn. 48.

Persons affected — Parties and privies.

115. Where a default judgment 1b rendered

against "the defendants," who are not named ex

cept in the caption of the judgment, a defendant

is not affected thereby whose name does not ap

pear in tbe caption, and plaintiff having, in his

affidavit of default and application for judgment,

alleged that the action had been dismissed as to

such defendant—Banning v. Sabin, (Minn.) 43 N.

W. 339.

41 Minn. 477.
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116. IS. conveyed to M. and J. each an undivid

ed third of certain land in consideration of their

prom i so to pay a mortgage on the land, or, in de

fault of such payment, to reconvey to him. M.

and J. having failed to pay the mortgage on the

day specified, and having refused to reconvey,

the administrator of 8. sued them, praying that

they be adjudged to have no interest in the land,

and that the title to the two-thirds so conveyed

to them be adjudged to be in the heirs of S.

Judgment was rendered in favor of M., but the

relief sought was granted as against J. After tho

commencement of the action by the administra

tor, J. executed to M. a deed of the one-third

which had been conveyed to him by 8. Held, in

an action for partition by M. against the heir of.

8., that the judgment against J. in the action by

the administrator was conclusive.—Connolly v.

Connolly, 4 N. W. 233, 26 Minn. 350.

117. Where, in a suit for foreclosure, the pur

chaser of the land unuer the lien of a judgment

Junior to the mortgage is made a defendant, but a

stipulation is made thereafter that the suit might

be discontinued as to him, and the judgment of

foreclosure rendered is not in form or in fact

against him, he and his assigns are not estopped to

deny that the sale thereunder conveyed a com

plete title discharged of his right to redeem.—Ban

ning v. Sabin, (Minn.) 48 N. W. 8.

45 Minn. 431.

118. Where conflicting claims to the ownership

of property are set up in their answers by several

defendants, the court may by its judgment deter

mine the rights of such defendants among them

selves; and such judgment will be evidence of

title in subsequent actions where the same is called

in question.—Goldschmidt v. Mills, (Minn.) 33 N.

W. 544.
87 Minn. 49.

Parties in interest—Notice to de

fend.

119. A person not a party of record in an action,

nor in privity with a party, cannot avail himself

of the judgment rendered therein as an estoppel,

on the ground that he defended the action, unless

he did so openly and to the knowledge of the ad

verse party, and for the defense of his own inter

ests; and the mere fact that he employed counsel

who appeared for the defendant of record, and

that he testified as a witness for such defendant,

is not su ffl oient.—Schroder v. Lahrman, 1 N. W

801, 26 Minn. 87.

120. . Defendants contracted In writing, to erect a

building for plaintiffs, and to be responsible for

any injury occasioned by their neglect in and about

its erection and completion, including basement

and areas. Through defendants' neglect, M. fell

into an area belonging to the building, and was in

jured. He brought suit against plaintiffs and de

fendants. Defendants answered, but plaintiffs

having failed to do so within the time allowed by

law, their application for leave to answer after

time was denied. Thereupon M. dismissed his ac

tion as to defendants ; and, plaintiffs' default hav

ing been entered, M. proved his injuries, and re

covered judgment against them for $3,000, which

sum plaintiffs were compelled to pay. In an action

to recover the amount so paid, there was evidence

tending to show that after M.'s action was brought

v. 1m.DIG.—33

defendantspromised "to take careof it, and to put

in an answer for all parties ; and, no evidence go

ing to show any obstacle to prevent them from so

doing, held that, upon this state of the facts and

evidence, the jury was at liberty to find that the

defendants were concluded by thejudgment in the

M. action.—Mackey v. Fisher, (Minn.) 31 N. W. 363.

36 Minn. 347.

121. One not a party, nor privy to a party, to an

action cannot, as between him and the plaintiff, be

bound by tho result, nor claim that the plaintiff is

bound by it, on the ground that he was the real de

fendant in interest and conducted the defense, un

less he did so openly, and to the knowledge of thn

plaintiff, and for the defense of his own interests.
—Cannon River Manuf'rs Ass'n v. Rogers, (Minn. •

43 N. W. 792.

42 Minn. 123.

122. The notice required from a defendant in

an action involving the title to property to a

person not a party, who is bound to defend his

title, If It be sufficient in substance, need not be

formal, or in writing, in order to render a Judg

ment defeating defendant's title conclusive upon

such other party.—Hersey v. Long, 14 N. W. 508,

30 Minn. 114.

Strangers to the record.

123. As against a stranger to it, a judgment is no

evidence of the prior existence of the debt for

which it was rendered. —Hartman v. Weiland,

(Minn.) 80 N. W. 815.

36 Minn. 223.

124. Where It appears in garnishee proceedings

against the administrators of a decedent that the

debtor presented a claim to the administrators,

which was allowed, a third person may show

that he is the owner of the claim, and that he

put it in the debtor's hands for collection; the

allowance of the claim not being res Judicata as

a?ainst such third person. — Cage v. Ames, 1 N.

W. 806, 26 Minn. 64.

125. A decree enforcing a mechanic's lien on

premises Is incompetent to prove the existence of

the lien prior to the date of the decree, as against

one holding a mortgage on the premises prior to

that date, who was not a party to the action.—

Corser v. Kindred, 42 N. W. 297, 40 Minn. 467;

Henkle v. Aldridge, 42 N. W. 2id, 40 Minn. 468.

126. A mortgagee of a tract of land exceeding 80

acres, including the homestead of the mortgagor,

is not bound by a judgment, to which he is not a

party, foreclosing a mechanic's lien, and reducing

the exempt homestead below the limit of 80 acres.

And in default of a lawful selection of his home

stead premises to that extent, by the mortgagor,

while owned and occupied by him, or by the court,

or under its direction, the mortgagee, or his as

signs, upon succeeding to the title of the mort

gaged premises, including such homestead, may

make such selection to the lawful limit, as against

such judgment.—Talbot v. Barager, (Minn.) 34 N.

W. 23.

37 Minn. 208.

127. In an action to quiet title, plaintiff claimed

title as purchaser at a foreclosure sale under a

mortgage executed to him, and defendants alleged
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that a third person brought suit against plaintiff

to avoid and set aside said foreclosure sale, and

said sale was then adjudged void. The defendants

were not parties to said action against plaintiff,

and stood in no relation of privity with the prevail

ing party in that action. Held, that such judgment

could not operate as an estoppel in favor of defend

ants against plaintiff. — Maloney v. Finnegan,

41 N. W. 9T9, 40 Minn. 281.

128. T. and H., trustees, were named as mort

gagees in two several mortgages executed by the

same party. A suit brought in the name of third

parties, plaintiffs, against the mortgagor, as sole

defendant, to foreclose the first mortgage, pro

ceeded to judgment. There was no evidence that

said plaintiffs had succeeded to the rights of the

mortgagees, except a recital in such judgment.

Held, that the mortgagees, being strangers to the

record, are not bound oy such recital or foreclos

ure; and the second mortgage, not appearing to be

barred by the statute, is still in force, and a cloud

on the title to the mortgaged premises, and equity

will not, therefore, enforce a contract for the sale

thereof against unwilling purchasers.—Harper v.

East Side Syndicate, tilinn.) 42 N. W. 86.
40 Minn. 881.

129. An attorney agreed to return a note given

for services, if he should not prove successful.

Judgment on the note was recovered by one claim

ing as a bona fide holder. In a suit against the

attorney on his promise to return the note, held,

that the action was not barred by the judgment.

The attorney was not a party or privy, and it i9 to

be presumed that the indorsee recovered as abuna

fide holder.—Nowack v. Knight, (Minn.) 46 N. W.

348.

44 Minn. 241.

mo The fact that a county had been defeated in

an attempt to tax certain railroad lands is no bar

to a suit by another county to tax similar lands

within its boundaries.—St. Faul & S. C. R. Co. v.

Robinson, 42 N. W. 79, 40 Minn. 360; Same v.

Shanks, 42 N. W. 83, 40 Minn. 369.

131. Where the pledgeor of a note sues the

maker, and, without disclosing his interest, the

pledgee gives the note to the pledgeor's attorney

that it may be produced at the trial, the pledgee

is bound by a judgment for the maker, though it

rests on a defense which would not have been

available against the pledgeor, who was a bona

Ude holder. — St. Paul Nat. Bank v. Cannon,

(Minn.) 48 N. W. 626.

46 Minn. 95.

Matters determined in former action.

182. Recovery in a former action, apparently

for the same cause, is prima facie evidence only

that the subsequent demand was tried therein.—

Estes v. Farnham, 11 Minn. 423, (Oil. 812.)

133. A former adjudication, to be binding, in a

subsequent action, upon parties and privies, must

have directly decided a point material in the for

mer action, and that is litigated in the latter.—

Dixon v. Merritt, 21 Minn. 196.

134. In an action to determine adverse claims

to certain real estate, a Judgment against plain

tiff rerovered in a former action brought by de-

fcudun t was offered i n evidence. In the complaint

in such former action the plaintiff therein alleged

that she was the owner in fee, and entitled to pos

session, and that the defendant therein wrong

fully withheld the same, demanding judgment

for possession and damages. On default of the

defendant judgment for possession was entered.

Held that, as in such former action the then

plaintiff's right to possession was based on her

ownership in fee, which question might have

been litigated therein, it was a bar to the sub

sequent action by the then defendant to determine

adverse claims.—Doyle v. Hall am, 21 Minn. 515.

135. The pleadings, forming part of the judg

ment roll in a former action, and showing that

certain proceedings were passed upon in that ac

tion, cannot be contradicted by parol evidence.

—Long v. Webb, 24 Minn. 380.

136. A decree of a probate court assigning to a

devisee property devised to him in trust is con

clusive as to the validity of the trust created by

the will. —Greenwood v." Murray, 3 N. W. 945, 26

Minn. 259.

187. In an action for rent reserved in a lease

alleged to have been made to defendants, defend

ant C. pleaded a former recovery In his favor us

to his liability on the lease. The record Intro

di ceil in favor of the plea showed an action by

plaintiff against defendants for a former Install

ment of rent due under the same lease. C, by a
separate answer, denied all liability. The decis

ion rendered was that "from the evidence it ap

pears that defendant C. is not liable, and judg

ment is hereby rendered against defendants M.

and R. " Held an adjudication as to C. 's liabili

ty.—McClung v. Condit, 6 N. W. 899, 27Minn. 45.

188. The complaint in an action for breach of a

contract of employment alleged that defendants,

on December 26, 1877, agreed to employ plaintiff as

a baker for one year from that date at $75 per

month; that plaintiff thereupon tendered his serv

ices, which defendants refused to accept; that

plaintiff has always been ready and willing to per

form the contract, but that defendants failed to

perform thesameon their part, though often there

to requested ; and that plaintiff has been unable to

find other employment. The answer alleged that

in a former action for the same cause a decision

adverse to plaintiff had been rendered. The oom-

Blaint in the former action alleged that prior to

ecember 26, 1877, plaintiff and defen&nts had

been partners in the bakery business, for the prof

its of which defendants had failed to account to

plaintiff ; that on December 24th defendants pro

posed to dissolve the partnership, and as an in

ducement thereto offered to employ plaintiff as a

baker at $75 per month for one year; that on De

cember 26th plaintiff accepted the proposition,

and offered his services to defendants, who then

refused to accept the same. The prayer for judg

ment was that defendants be required to account;

that the partnership be adjudged dissolved; and

that "plaintiff may have such relief in damages as

he may be entitled to, " and "such other and fur

ther relief, " etc. The court filed findings in which,

after reciting that "by agreement of parties a

trial was had only of the issues made by the plead

ings as to the existence and terms of a partnership

between plaintiff and defendants and the basis of

an accounting between them, " it was found, inter
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alia, that plaintiff and defendants never were co

partners ; that the contract of service was made as

alleged in the complaint, but that plaintiff had not

worked for defendants since December 23, 1877, or

offered to do so, and that defendants have not re

fused to give him work. Held, that it was error

to exclude the record of such former action.—Drea

v. Cariveau. 9 N. W. 803. 28 Minn. 280.

139. On foreclosure of a mortgage of many sep

arate parcels of land they were sold separately

to different persons. The mortgagor brought

suit against the purchasers to have the sale ad

judged void, and for leave to redeem, and judg

ment was rendered for defendant therein. Held,

that such judgment was not res adjudicata, upon

the claim of any purchaser to have acquired title

to any particular lot—Smith v. Buse, 28 N. W.

220, 35 Minn. 231

140. In an action for damages for a permanent

obstruction of a water-course by the construction

of a railroad, and the consequent flooding of plain

tiff's land, a former recovery for the same cause,

for damages suffered before the commencement of

this action, is admissible to prove plaintiff's title

and the improper construction of the railroad, in

issue in both cases.—Byrne v. Minneapolis & St.

L. Ry. Co., (Minn.) 36 N. W. 339.

38 Minn. 212.

141. Plaintiff and defendant jointly purchased a

judgment, and defendant purchased the land sold

under execution thereon. Before any redemption

was made, defendant sued plaintiff for services

rendered, and deducted the amount of plaintiff's

interest in such judgment fron defendant's claim

against him, and recovered his claim, less such

credit. Held that, as plaintiff did not disclaim

such credit, he must be deemed to have accepted

the same, and cannot recover of defendant a part

of the money afterwards paid to redeem the land

from the execution sale.—Ebert v. Long, (Minn.)

45 N. W. 226.

43 Minn. 235.

142. The judgment roll In a suit to enjoin the

foreclosure of a mortgage is not admissible in a

subsequent action in which it is material to know

how much was due on the mortgage, where the

judgment in the injunction suit did not involve the

determination of such amount, and the roll con

tains affidavits on that point by persons, not par

lies to the second action, which are not competent

tlicrein.—Fuller v. Roller, (Minn.) 47 N. W. 651.

45 Minn. 152.

148. Under Gen. St. Minn. c. 34, | 416, which

provides that after the dissolution of a corporation

it shall continue for a term of years to be a body

corporate for the purpose of prosecuting ordefend-

ing actions, a judgment against such dissolved

corporation for breach of contract is not res adjii-

dicaUi as to Its corporate existence in a second ac

tion between the same parties for additional dam

ages resulting from the same breach of contract,

for such corporate existence was not involved in

the flrst action, or necessary to plaintiff's recov

ery therein.—Bowe V.Minnesota Milk Co., (Minn.)

47'N. VV. 151.

44 Minn. 460.

144. Where, in an action against a corporation,

an application to file an answer made by certain

stockholders long after the corporation has de

faulted is granted, the question of the right of the

stockholders to defend in behalf of the corporation

is determined, and cannot thereafter be litigated

in a motion made by plaintiff for judgment on the

pleadings.—Morrill v. Little Falls Manuf'g Co.,

(Minn.) 48 N. W. 1124.

46 Minn. 260.

145. In an action to determine adverse claims

to land, a clear, precise, and certain adjudication

by the supreme court as to the title thereto cannot

be made subordinate to any admission or dis

claimer in the answer contrary to the judgment.

50 N. W. 82, affirmed.—Minneapolis Trust Co. v.

Eastman, (Minn.) 50 N. W. 930.

47 Minn. 301.

Identity of subject-matter.

146. When an action commenced in the state dis

trict court, involving lands described in the com

plaint as being in "Bottineau's addition to Minne

apolis," is removed to the circuit court of the

United States, and the certified complaint in that

court describes the lands as being in "Bottinen's

addition to Minneapolis, " the record in the latter

court is prima facie applicable to the land in ques

tion in Bottineau's addition.—Pierro v. St. Paul

& N. P. Ry Co., (Minn.) 40 N. W. 530.

89 Minn. 451.

Matter pleadable in former action—En

tire cause of action.

147. A judgment determines evory matter per

taining to the cause of action or defense, or in

volved in tho measure of relief to which the

cause of action or defense entitles the party,

even though not set out in the pleading, so as to

authorize the admission of evidence thereon, and

call for an actual decision; and is conclusive be

tween the parties as to such matters in a second

action for the same cause of action.—Thompson

v. Myrick, 24 Minn. 4.

148. In an action before a juotlce of the peace

Tor unlawful detainer, under Oen. St. Minn. c. 84,

S 11, to recover possession of lands after time for

redemption from the foreclosure by advertise

ment of a mortgage has expired, defendant is not

bound to raise any question as to the regularity

of the foreclosure; and, where such proceedings

are not put in issue, the Judgment therein is not

a bar to an action by defendant, the mortgagor,

against plaintiff, the mortgagee, to redeem from

him as a mortgagee in possession, on the ground

that the foreclosure was void.—Goenen v. Schroe-

der, 18 Minn. 66, (Gil. 51.)

149. Where, in an action to recover possession of

real property, the complaint tenders an issue on

plaintiff 's title, basing his right to the possession

on such title, a judgment in his favor on the merits

is conclusive on the question of title at that time

between the parties and their privies; and in a

subsequent action, to determine an adverse claim,

the judgment bars any claim of title by defendant

under a deed executed to him be^jre the former

action. It is immaterial whether in thefirstaction

defendant pleadod and presented his claim of title

under such deed.—Bazille v. Murray, (Minn.) 41 N.
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160. A recovery for uso and occupation, In an

action for possession of real property, bars a sub

sequent action for injury to the estate during the

same period of occupancy.—Pierro v. St. Paul &

N. P. Ry. Co., 84 N. W. 88, 87 Minn. 814; 41 N. W.

520, 89 Minn. 451.

150a. A recovery, In case of a single trespass

on an entire tract of land, of damages in respect,

of part of the tract, bars a subsequent recovery in

respect of another part of it.—Pierro v. St. Paul

& N. P. Ry. Co., 40 N. W. 520, 39 Minn. 451.

151. In an action for damages for obstructing

plaintiff's access to his house, in which he re

covered judgment, the supreme court on appeal

therefrom determined that the recovery should

be limited to the damages accrued up to the time

of the commencement of the suit, and that, if

the injury should continue, plaintiff would be

entitled to successive actions for his damages.

Held, that the judgment was not a bar to a sub

sequent action for a continuance of the same ob

struction, and that, as the law would presume

that such damages were so limited, the admis

sion of evidence to prove that fact was harmless

ly immaterial.—Brakken v. Minneapolis & St. L.

Ry. Co., 21 N. W. 414, 82 Minn. 425.

152. Defendant corporation contracted to buy all

of plaintiff's milk during one year, but shortly

afterwards the corporation was dissolved by order

of court and ceased to do business. Plaintiff sued

for damage* for failure to buy the milk during

three months ensuing the dissolution, and recov

ered. He brought a second action for damages

for such failure for the next three months, and

defendant pleaded former recovery. Held that,

as the contract was entire, and its breach total, a

single cause of action accrued to plaintiff, upon de

fendant's dissolution, to recover his whole dam

ages, present and prospective, so that his first ac

tion was a bar to any subsequent one.—Bowe v.

Minnesota Milk Co., 47 N. W. 151, 44 Minn. 400.

153. Upon a contract of employment at a fixed

sa'ary, payable at stated periods, on action and

recovery for one of such periods is no bar to n

subsequent action to recover salary becoming due

subsequent to the commencement of the first

action—McEvoy v. Bock, 34 N. W. 740, 37

Minn. 402.

Subsequent actions barred.

154. It seems that where, on a judgment en

tered on service of summons by publication in an

action against a nonresident, plaintiff exhausts

the property within the Btate without paying his

judgment in full, he may sue again on the origi

nal consideration for the balance due.—Stone v.

Myers, 9 Minn. 303, (Gil. 287.)

155. Defendant had conveyed, before suit

brought for specific performance, a part of the

lands in question, and the relief prayed and

granted was a conveyance of the remainder.

Held, that such judgment barred a subsequent

action on the same contract, to recover the land

previously conveyed, though the fact of such con

veyance was not presented by the pleadings.—

Thompson v. Myrick, 24 Minn. 4.

156. Where, under the issues in a former ac

tion, it was impossible to adjudicate tho equi

table rights of a party because not therein in

volved, the Judgment therein will not operate

as a bar to a subsequent action to enforce such

rights.—First Nat. Bank of Hastings v. Rogers,

22 Minn. 224.

157. Where the jurisdiction of a court, both as

respects the subject-matter and parties, is un

doubted, its judgment, until reversed or set aside,

is, when properly pleaded, a conclusive bar to

any further litigation of the same matters be

tween the same parties, in any other action,

whether commenced before or after tho ono in

which the judgment was rendered.—Allis v.

Davidson, 23 Minn. 442.

158. A judgment in an action between the same

parties, though relating to the same subject-mat

ter, is not res adjudlaita, when the cause of ac

tion is not the same.—Linne v. Stout, (Minn.) 46

N. W. 819.

44 Minn. 110.

159. Where a party elects to sue upon a written

contract as executed, and the action proceeds to

trial and judgment after final submission, he is

bound by his election, and cannot thereafter bring

an action to reform the contract.—Thomas v. Jos-

lyn, 29 N. W. 344, 86 Minn. L

160. A Judgment rendered on the merits In favor

of defendant, in an action for specific performance

of a contract for the sale of real estate, is a bar to

another action to reform the contract, and enforce

it as reformed.—Thomas v. Joslyn, 29 N. W. 314, 36

Minn. 1.

161. A judgment of dismissal, in an action against

a husband and wife to recover from the latter the

price of property alleged to have been sold to her,

in which no personal claim is asserted against the

husband, is not a bar to a subsequent action

against him for the price of the property upon an

allegation that the sale was to him.—Richardson

v. Richards, 30 N. W. 457, 36 Minn. 11L

162. Where the complaint in an action in the nat

ure of replevin Btales facts constituting a cause of

action as for a conversion, and judgment therein

is rendered for defendant, such judgment is a bar

to a subsequent action between the same parties

forthe conversion of the same property sued for in

the replevin suit.—Hardin v. Palmerlee, 10 N. W.

773, 2S Minn. 450.

163. a Judgment in an action of trover at com

mon law, in which plaintiff alleged his general

ownersnip and right of possession of the prop

erty, the wrongful possession of defendant, and

the hitter's refusal to deliver it to plaintiff upon

request, is a bar to a subsequent action under the

Code to recover the possession of the property,

upon the same state of facts, and upon similar

allegations in the complaint, although plaintiff

in his reply claims an equitable interest in the

property, that it is held bydefendant as security,

and that plaintiff is entitled to an accounting to

ascertain the extent of defendant's interest, no

such right having been set up in his complaint.

—Hatch v. Coddington, 19 N. W. 333, 83 Minn.

92.

164. In an action by a mortgagor of wheat and

other personal property to recover for a conver

sion of the wheat by the mortgagee iu taking it
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from plaintiff's possession without his consent

and selling it, the mortgage vvas admitted to be

usurious. Held, that a judgment for the mort

gagee in a former action by the mortgagor to re

cover other property Included in the same mort

gage, in which action the question of usury was

not raised, was not a bar to the action for con

version of the wheat.—Witherell v. Stewart, 29

N. W. 196, 85 Minn. 496.

165. A recovery for use and occupation, in an

action to recover possession of real property, is a

bar to a subsequent action for injury to the estate

during the same period of occupation.—Pierro v.

St. Paul & N. P. R. Co., (Minn.) 34 N. W. 38.

87 Minn. 814.

166. A chattel mortgage was given to secure two

promissory notes. The mortgagee brought an ac

tion against the mortgagor to recover possession.

In that action the defendant alleged as a defense

only, and got a verdict on it, that there was a fail

ure of consideration for the notes and mortgage.

Held this is no bar to a counter-claim based on the

failure of consideration, in an action on the notes,

brought by the same plaintiff against the same de

fendant.—D. M. Osborne & Co.v. Williams, (Minn.)

40 N. W. 165.

89 Minn. 353.

167. In a proceeding by the creditors of a de

cedent for the removal of the administratrix as

"unsuitable or incapable of discharging the trust, "

within Gen. St Minn. 1878, c. 51, $ 12, the ad

ministratrix contended that certain property

which she was charged with having wasted had
never come into her possession, but that as to such

property a partnership had existed between de

cedent and one U., and that G. had taken posses

sion of the property as surviving partner. The

court found that no such partnership existed, and

removed the administratrix. Held, in a subse

quent proceeding by the administrator de bonis

nnn and the creditors of decedent against the ad

ministratrix for a final accounting, that the

finding of the court in the former proceeding on

the question of the partnership was not conclu

sive against the administratrix on the proceeding

for an accounting.—Marvin v. Dutcher, 4 N. W.

685, 26 Minn. 391.

168. Where one agrees to pay a specified sum

of money at once, and at a subsequent time to

convey certain real estate, he subjects himself to

liability in separate actions, and a judgment in

an action to recover the money does not bar an

action for damages for breach of the agreement

to convey the land. — Reynolds v. Franklin,

(Minn.) 49 N. W. 648.

Pleading.

169. Plea of verdict rendered is not sufficient as

a plea of former adjudication, for a verdict must

have received the sanction of the court and

passed into a judgment before it can operate as an

estoppel.—Schurmeier v. Johnson, 10 Minn. 819,

(GiL 250.)

b. Lien.

Property subject to.

170. A judgment, entered against a non-resident

upon service of summons by publication, though

in form in personam, is in fact (?i rem, and can

be enforced only as against property within the

jurisdiction of the court.—Stone v. Myers, 9 Minn.

303, (GiL 287.)

171. A judgment docketed against the owner of

land, who had previously entered into an execu

tory contract to convey it upon conditions, be

comes a lien upon the legal title which remains

in the judgment debtor, subject to the equities

of the purchaser under the contract.—Coolbough

v. Eoemer, 15 N. W. 809, 30 Minn. 424.

172. After the owner of land had entered Into

an executory contract to convey the land upon

payment of a certain price on or before a certain

time, with interest, and after the purchaser had

made payments on account of the price, a judg

ment was docketed against the owner. He there

upon conveyed the land to the purchaser, taking

back a mortgage to secure the payment of the

portion of the purchase price remaining unpaid,

which was made payable at a different time

from the time of payment fixed by the contract,

and without interest. Held, that this must be

regarded as a new purchase, so far as the judg

ment creditor was concerned, and not as a mere

performance of the original contract: and the

purchaser, having constructive notice of the Judg

ment lien, took subject thereto.—Coolbough v.

Roemer, 15 N. W. 869, 80 Minn. 424.

173. An unrecorded conveyance of land by a

debtor, of which a creditor has no notice, will

not prevent a Judgment subsequently docketed

by the latter from becoming a lien upon such

land.—Dutton v. McReynolds, 16 N. W. 468, 81

Minn. 66.

174. A trustee, without the knowledge of his

cestui que trust, purchased real estate, taking

the title in his own name, and paying part of

the consideration with trust funds in his hands,

and gave his own note and mortgage for the re

mainder. Held that, even if there was a result

ing trust, it did not extend to the trustee's inter

est in the land, and the trustee had an interest

therein upon which a Judgment against him would

be a lien, and give the right of redemption,—

Martin v. Bovey, (Martin v. Baldwin,) 16 N. W.

449, 80 Minn. 537.

175. Where a mortgage made by a surety is dis

charged by reason of an extension granted by the

creditor to the p.incipal debtor, such discharge

is available not only to the mortgagor, but to a

Judgment creditor of the mortgugor whose judg

ment is a lion on the mortgaged property; and

after his lien has attached it cannot be affected by

a waiver of the discharge by the mortgagor. —

Campion v. Whitney, 14 N. W. 806, 30 Minn. 177.

Duration.

176. Where the power to enforce a Judgment

lien by execution has expired by limitation, the

lien itself is practically destroyed, and a court

of equity cannot enforce it. —Ashton v. Slater, 19

Minn. 847, (Gil. 300. )

177. Under Gen. St. Minn. o. 66, J 277, providing

that "a judgment shall survive and the lien there

of continue for the period of 10 years and no long

er " the commencement and pendency within the
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statutory period of an action by the judgment

creditor to reach property of the judgment debtor

not subject to execution, will not extend the life of

the judgment beyond the 10-years period, and, if

this period expires during the pendency of such

action, the creditor's right to the relief sought will

expire with it—Newell v. Dart, 9 N. W. 732, 28

Minn. 218.

178. Under Gen. St. Minn. 1866, c. 66, S 254, pro

viding that a judgment shall survive and its lien

continue for 10 years and no longer, a sale on Mon

day, May 20, 1872, under a judgment entered May

19, 1862, is valid; Gen. St. Minn. 1866, c. 66, § 68,

Eroviding that the time within which an act is to

e doDe shall be computed by excluding the first

day and including the last, but if the last day is

Sunday it shall be excluded.—Spencer v. Uaug,

(Minn.) 47 N. W. 794.

45 Minn. 231.

DletlnfrolsbinR Davidson v. Gnston, is Minn. 230, (Gil.
2< 2;) Erlckson v. Johnson. 22 Minn. R80.

Duration—Eflect of levy under execu

tion.

179. Gen. St. Minn. 1866, o. 66, S 254, limiting

the lien of a judgment to 10 years, has no applica

tion to a prior judgment, the lien of which was

preserved by issuing execution within five years,

under Laws 1862, c. 27; such lien being a "right

accrued " at the time of the adoption of the Gen

eral Statutes in 1866, and within the operation

of the saving provision of chapter 121, § 4. —

Davidson v. Gaston, 16 Minn. 230, (Gil. 202;)

Lamprey v. Davidson, 16 Minn. 480, (Gil. 435;)

Davidson v. Barnes, 17 Minn. 69, (Gil. 47.)

180. Said provision of Gen. St. 1866, c. 66 8 254,

Is not given a retrospective effect by chapter 121,

J 7, which provides that the time of limitation

prescribed in any of the acts repealed, where a

similar limitation is prescribed in the General

Statutes, shall continue to run and have the

same effect as if the whole period had begun and

ended under the operation of the General Statutes.

—Davidson v. Gaston, 16 Minn. 230, (Gil. 202;)

Lamprey v. Davidson, 16 Minn. 480, (Gil. 435;)

Davidson v. Barnes, 17 Minn. 69, (Gil. 47.)

181. The levy of an execution upon personal

property, sale thereunder, and application pro

tanto of the proceeds in payment of the Judg

ment, preserves the lien of the judgment upon

real estate as to any unpaid balance, under Laws

Minn. 1862, c. 27, saving the lien of the judgment

where execution "shall have been issued and

levied, or returned 'No property found,' within

five years from the time of entrv of the Judg

ment. "—Davidson v. Guston, 16 Minn. 230, (Gil.

202.)

Distinguished In Hanson v. Johnson, 20 Minn. IBS, (Gil.

174 )

182. The issue and levy of an execution on de

fendant's property, which levy proves ineffectual

for want of bidders at the sale, is sufficient to

£reserve the lien of the Judgment under Laws

linn. 1862, c. 27. p. 82, determining the lien un

less "execution shall have been issued and levied,

or returned ' No property found, ' within five years

from the time of the entry of judgment. "—Lam
prey v. Davliso.i. lb Minn. 480, (Gil. 435.)

Distinguished In Hanson v. Johnson. 20 Minn. 19". (Gil.
174.)

188. Where Judgment was rendered against sev

eral defendants, and, as required by Laws Minn.

1862, o. 27, execution was issued within five

years against all, and, being levied on personal

property of one, such levy was, without fault of

the sheriff or plaintiff, but by operation of law,

rendered ineffectual, the lien of such Judgment

was thereby preserved.—Davidson v. Barons, 17

Minn. 69, (Gil. 47;) Same v. Damon, Id.

184. Under Laws Minn. 1862, c 27, $ 80. pro

viding that "when no execution shall have been

issued and levied, or returned ' No property

found, ' within five years from the time of the

entry of Judgment, the lien of the Judgment shall

be determined, and the property of the Judgment

debtor discharged therefrom," a return upon an

execution merely that it is "unsatisfied" had not

the effect of a return that no property could be

found for its satisfaction, so as to preserve the

lien of the judgment beyond five vears.—Sher

burne V. Kippe, 29 N. VV. 322, 35 Minn., 540.

Priorities.

185. Since the addition "junior" is no part of a

man's name, it is not essential to the proper de

scription of a judgmentdebtor who bears the same

name as his father, and a judgment entered

against him without the word "junior" is con

structive notice of a lien on his estate to his sub

sequent grantee, although the deed to him is exe

cuted in his name with "junior" added.—Bidwell

v. Coleman, 11 Minn. 78, (Gil. 45.)

186. Gen. Laws Minn. 1858, c. 53, S 1, which

gives the lien of a judgment a preference over an

unrecorded deed, is limited to deeds made after

its passage.—Johnson v. Robinson, 20 Minn. 1

(Gil. 169.)

\J 187. Under Comp. St. Minn. c. 35. $ 54, providing

that the lien of a docketed judgment shall take

precedence over a prior unrecorded deed, this lien

will take precedence over an unrecorded certificate

of purchase, which was assigned by the grantor

before the recovery of the judgment against him.

—Ferguson v. Kumler, 11 Minn. 104, (Gil, 62.)

188. Under Gen. St. Minn. 1866, c. 40, | 21,

which provides that a judgment lien shall take

precedence of an unrecorded mortgage only when

the Judgment is "against the person in whose
name the title * • • appears of record, prior

to the recording" of the mortgage, the lien of a

Judgment against a husband upon his estate by

the curtesy is postponed to that of a prior unre

corded mortgage, given by his wife, in which he

Joined.—Golcher v. Brisbin, 20 Minn. 453, (Gil.

407.)

189. Where a judgment creditor has notice, act

ual or constructive, of the rights of a vendee in

possession of real estate under an unrecorded con

tract for the sale thereof, at the time of the entry

of his judgment, the lien of the judgment will be

held subordinate to the equitable title of such ven

dee—Baker v. ThomDson, (Minn.) 31 N. W. 51.

86 Minn. 814.

190. The equitable title of the vendee In a con

tract for the purchase of land, made in good faith

and for a full und aaequate consideration, is supe

rior to the lien of a judgment creditor whose judg

ment is recovered with notice, actual or construct

ive, of such contract. Upon the fulfillment of the
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contract by the parties thereto such Hen ceases,

and the judgment creditor cannot afterwards ap

ply to a court of equity to redeem the premises from

a prior mortgage.—Berry hill v. Potter, (Minn.) 44

N. W. 261.

42 Minn. 279.

191. Under Gen. St. Minn. 1878, c 40, 8 21, plac

ing a docketed judgment on the same footing as a

recorded deed, and giving it preference over an un

recorded conveyance of which the judgment cred

itor has no actual notice, such judgment takes pre

cedence as well of an equity against the judgment

debtor, to have a recorded deed reformed so as to

include the real estate covered by the judgment, of

which the judgment creditor has no notice.—Wil

cox v. Loominster >"uu Bank, (Minn.) 45 N. W. 1 136.

43 Minn. 541.

VI. Collateral Attack.

Showing lack of jurisdiction.

102. In an action for conversion of personal

property, the defendant justified the taking un

der a judgment of the district court and execu

tion thereon. Held, that plaintiff could not at

tack the judgment for want of jurisdiction.—

Kipp v. Fullerton, 4 Minn. 478, (Gil. 306.)

193. Nothing is to be presumed against the ju

risdiction of a superior court If there is want

of jurisdiction, it must be shown.—Holmes v.

Campbell, 12 Minn. 221, (Gil. 141.)

194. Jurisdiction in the case of a Judgment of a

domestic court of record, attacked collaterally, is

conclusively presumed, unless want of Jurisdic

tion appears in tho record itself.—Turrell v.

Warren, 25 Minn. 9.

195. The Judgment of the circuit court of the
United 8tates for the district of Minnesota

stands on the same footing as a domestic judg

ment of a superior court of record of tho state,

not impeachable in a collateral proceeding for

want of jurisdiction, unless such want of juris
diction affirmatively appears on the record.—Tux-

rell v. Warren, 25 Minn. 9

198. A judgment entered against a non-resident

defendant upon service of the summons by publi

cation cannot be attacked in a collateral proceed

ing, on the ground that the defendant had no

property within the state, and the court did not

acquire jurisdiction.—Stone v. Myers, 9 Minn. 803,

(Gil. 287.)

Distinguished In Kenney T. Goergon, 81 N. W. 211. 36

Minn. 192.

197. In an action to redeem from a mortgage,

attacking collaterally a judgment of foreclosure

entered upon service of summons by publication,

the only affidavit for publication disclosed by the

records was not sufficient; but it appeared that

the defendant so served had knowledge of all the

proceedings, and that it was the practice, un

der the laws then in force, to apply for an order

of publication on more than one affidavit, or for

the judge to require a new and supplemental affi

davit on such application, or, when possible to

do so, to make personal service after tho order

was granted, and that the judgment was unques

tioned for six years. Held, that It wo'ild, in the

absence of evidence to the contrary, be presumed

that the order for publication was grauted upon

sufficient affidavits.—Gemmell v. Rice, 13 Minn.

400, (Gil. 371.)

DIstlnirulshinB; Macknbln T. Smith. S Minn. 367. (Oil.
296;) Harrington v. Loomls. 10 Minn. 366. (Oil. 293.)
Overruled in Barber v. Morris, S3 N. W. 660. 37 Minn.

194.

19S. Where the record sots forth the manner In

which the summons in an action was served, and

this was Ineffectual to confer jurisdiction, It will

not be presumed that a valid service was made in

some other way. Gemmell v. Rice, 18 Minn. 400,

(Gil. 871,) overruled in this particular.—Barber

Morris, (Minn.) 83 N. W. 559.
87 Minn. 194.

Distinguished In Nye T. Swan. 44 N. W. 10. 42 Minn. 244.

Defects and errors not jurisdictional.

199. Objections to a Judgment that there was

no proof of service on defendant, no decision of

the court stating the facts found, and that it

has not the clerk's signature upon it, go only to

its regularity, and cannot be raised in a collat

eral action in which the judgment roll is offered

in evidence.—Brown v. Atwater, 25 Minn. 520.

Irregularity of proceedings.

200. Where the record of a judgment shows ju

risdiction of the person and subject-matter, it can

not be attacked collaterally for irregularity in the

proceedings.—Hotchkiss v. Cutting, 14 Minn. 537,

(Gil. 4i.S. l

VH. Foreign Judgments.

Presumption of jurisdiction.

201. Where a court of another state had Juris

diction of the parties and subject-matter, and the

record, on appeal therefrom, on which the Judg

ment of the court below was reversed, recited

that the same was regularly on the calendar,

etc., yet contained no notice of appeal, it will be

presumed that a proper appeal was taken, and

that the appellate court acquired jurisdiction.—

Cone v. Hooper, 18 Minn. 531, (Gil. 476.)

202. . A judgment of the circuit court of tho

United States is supported by a presumption of

jurisdiction, unless the contrary is disclosed by

the record.—Pierro v. St. Paul & N. P. R. Co.,

(Minn.) 34 N. W. 38.

37 Minn. 814.

Authentication.

203. A foreign judgment maybe proved by a copy

thereof duly authenticated by the duly authenti

cated certificate of an oftlcer properly authorized

by law to give a copy.—Gunn v. Peakes. 30 N. W.

466. 86 Minn. 177.

Operation and effect.

204. A Judgment of a foreign state, whero it has

Jurisdiction of the parties and subject-matter, is

as binding in Minne-ota as in tho state where

rendered.—Cone v. Hooper, 18 Minn. 531, (Gil.

470.)

205. Proceedings of superior courts are, unless

manifestly erroneous, presumed correct, and are

absolutely binding on the parties until set aside
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or reversed on error.—Cone t. Hooper, 18 Minn.

531, (Gil. 476.)

306. In an action of ejectment for lands for

merly owned by L., plaintiff, to prove the devo

lution of L. 's title upon himself, offered in evi

dence a Judgment of a probate court in Michigan

declaring certain persons to be the heirs at law

of L., deceased, and that they were entitled by

the laws of that state to inherit his real estate.

Held, that the Judgment was not admissible, as

against a stranger to the proceedings in which

it was rendered, either as proof of the death of

L., or of the inheritance, by those named as his

heirs, of his lands in Minnesota. Distinguishing

Pick v. Strong, 8 N. W. 097, 20 Minn. 3U3.--Mor-

rin v. St. Paul, M. & M. Ky. Co., 22 N. W. 251,

33 Minn. 176.

207. The record of a decree of divorce rendered

in Wisconsin on service by publication showed

that the order made on December 30, 1856, required

defendant to appear and plead "on the day

of March, A. D. 1857, " and that tho first publica

tion of the summons was mode on January 16,

1857. Rev. St. Wis. 1849, c. 84, § 18, provides

that the court may by order direct an absent de

fendant to appear and plead "at a certain day

therein to be named, not less than three nor more

than six months from the date of such order;

which order shall within 20 days thereafter be
published • * * lor six weeks successively, "

and that, on proof of such publication, the bill

may be taken for confessed on defendant's fail

ure to appear and plead. Held, that such decree

was void on its face, and was not admissible to

prove the fact of the divorce in an action brought

in Minnesota.—Morey v. Moroy, 6 N. W. 783, 27

Minn. 265.

Judgments of territorial courts.

208. a decree oi divorce ot ■. probate court of

Utah territory, that does not show upon its face

that the parties to the proceedings, or one of

them, were domiciled within that territory at

the time they were Instituted or such decree

made, is not admissible in a prosecution for big

amy in Minnesota to show such divorce.—State

v. Armington, 25 Uiun. 29.

209. Under the constitution and laws of the

United States, requiring full faith and credit to be

given to the judgments and records of a state, the

judgments and records of the courts of the several

territories stand on the same footing as those of

the courts of a state.—Suesenbach v. Wagner,

(Minn.) 42 N. W. 925.

41 Minn. 108.

VIII. Satisfaction, Merger, and Discharge.

Satisfaction—What constitutes.

210. Where the owner of a Judgment for costs

agrees, upon good consideration, to pay such

costs, and cancel such judgment, and cause the

same to be canceled and satisfied, the effect of

such agreement is to satisfy such judgment in

fact.—Ives v. Phelps, 16 Minn. 451, (Gil 407.)

211. A judgment debtor, by agreement with his

creditor, gave a mortgage on his property to cer

tain bankers for enough to pay the judgment; the

money thus obta'ned to be paid to the creditor, by

his request, directly by the bankers. Held, that

on the execution and delivery by the debtor of tho

mortgage to the bankers, he was entitled to a re

lease of the judgment.—Walker v. Crosby, (Minn.)475.

35 N. W.
33 Minn. 34.

212. Property of a judgment debtor was sold on

execution, but, being bid in by the county, as judg

ment creditor, the sale was void. Subsequeutly

M., as trustee for debtor and creditor, paid to the

county the amount of the sale as redemption

money, or payment on the judgment. It was re

ceived by the county, without protest, and no claim

made for its return. Held, that it should be ap-

£lied as a payment on the judgment.—Shelley v.

ash, 14 Minn. 498, (Gil. 373.)

Evidence of.

213. Where It appears, from the sheriff's return,

that a sale made on execution was void, and no

satisfaction of the judgment, the debtor may still

show that the purchase price at such sale was re

ceived, by agreement, in satisfaction of the judg

ment.—Shelley v. Lash, 14 Minn. 498, (Gil. 373.)

214. For the purpose of showing that at the time

of a sale on execution of real estate the judgment

had been satisfied, it is competent to show that a

previous execution was issued on the judgment

and levied on real estate, and at the sale the real

estate was bid in by the county, and that, at the

instance and for the benefit of the judgment

debtor, certain persons paid to the county the

amount bid by it at the sale.—Shelley v. Lash, 14

Minn. 498, (Gil. 373.)

215. A receipt acknowledging satisfaction of a

judgment, and authorizing its discharge of rec

ord, is competent evidence to show that a certain

sum, less than the amount of the Judgment, wns

paid in full settlement thereof, and not as mere

part pavment,—Brisbin v. Farmer, 16 Minn. 215,

(Gil. 187.)

Entry of satisfaction.

216. An execution will be set aside, and satis

faction of the Judgment ordered, where it ap

pears that a receipt in full for the amount of tho

Judgment, signed by plaintiff's attorney, has been

permitted to remain on file for nearly seven years,

and an entry of satisfaction in the clerk's Judg

ment book for the same length of time has re

mained unchallenged, though satisfaction was not

entered as required by law.—Lough v. Pitman, 4

H. W. 229, 26 Minn. 345.

217. To enable a judgment debtor to move, tin

der Gen. St. Minn. 1866, o. 66, § 255. to compel

an entry of satisfaction of a judgment, it is not

necessary that the consideration for the agree

ment constituting such satisfaction shall have

moved from him; and if satisfied in fact, no mat

ter by whom, he is entitled to have the same ap

pear of record.— Ives v. Phelps, 16 Minn. 451,

(Gil. 407.)

218. Where a motion is made to procure satisfac

tion of a judgment under (Jen. St. Minn. 1878, c. 00

S 286, entitling a party to an acknowledgment of

satisfaction when the judgment has been in fact

satisfied, and authorizing the court to order !t upon
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motion, the controversy as to the facts relied on to

show satisfaction may be such as to warrant the

denial of the motion, and the sending of the parties

to a regular action. And such a denial is still

more proper where a regular action for the pur

pose of obtaining the satisfaction moved for is al

ready pending.—Woodford v. Reynolds, (Minn.)

SO N. W. 757.

SG Minn. 155.

Merger.

219. Plaintiffs, who held a judgment against E.,

which L. had bound himself to pay, entered into

a contract with K. by which plaintiffs agreed to

fiurcbase the interest of a third person in certain

and, which interest had been acquired under

foreclosure of a mortgage of the land executed by

E. The contract further provided that if E.

should at any time within five years repay to

plaintiffs the amount which they paid for the

land and the amount of the Judgment, and should

pay taxes on the land, and keep the buildings

thereon insured, plaintiffs would give him a quit

claim deed of the land; but, if E. should fail to

pay such taxes and insurance, then plaintiffs

might proceed "to foreclose this contract, " and

terminate E. 's Interest in the land. Held, that

the contract was only a new security for the Judg

ment debt, and did not merge or extinguish the

judgment, or waive plaintiffs' right to enforce

the judgment.—Presley v. Lowry, 2 N. W. 61, 26

Minn. 158.

Set-off of judgments.

220. Judgments may be set off against each other,

whether the claims upon which they were recov

ered could have been or not Temple v. Scott, 3

Minn. 41 'J, (Oil. 806.)

221. The district court has full power to adjust

adverse claims by setting off Judgments recovered

between the same parties. This power rests in

the general jurisdiction of the court, and is not

dependent on statute.—Temple v. Scott, 8 Minn.

419, (Gil. 306.)

222. Judgments may be set off, one against the

other, on motion. It is nat necessary to file a

bill for thai purpose.—Irvine v. Myers, 6 Minn.

562, (Gil. 398.)

223. Where two Judgments are entered In the

same action, one in favor of each of the parties,

from one of which an appeal is taken, the fact of

the appeal pending is cause forretainiug a motion

to set off until a decision of the appeal, but not

for denying the motion.—Irvine v. Myers, 6 Minn.

662, (Gil. 398.)

224. Where judgments between parties, In fa

vor of each, are final, and their rights fixed

under them, they should always be offset against

each other. Irvine v. Myers, 6 Minn. 562, (Gil.

398.)

225. A judgmentfor defendant against plaintiff's

assignor cannot be set off against a judgment

against defendant which was assigned to plaintiff

before defendant recovered bis judgment.—Wy-

veil v. Barwise, (Minn. ) 45 N. W. 11.

43 Minn. 171.

226. After Judgment for false imprisonment, re

covered against several defendants, one of them

is entitled to have set off against such judgment

another Judgment which he has recovered against

plaintiff, the latter being insolvent.—Hunt v.

Conrad, (Minn.) 50 N. W. 614.

47 Minn. 557.

IX. Amendment, Correction, asd Arrest.

Amendment or correction—Time of ap

plication.

227. Gen. St Minn. 1878, c. 66, § 125, provid

ing that applications to correct a judgment must

be made within one year after notice of judg

ment, applies only to cases where relief is sought

by a party from the consequences of his own

mistake, inadvertence, surprise, or excusable

neglect; but does not apply where the court is

asked to correct its own mistake so as to make

the description in the judgment conform with the

complaint.—McClure v. Brock, 45 N. W. 438, 43

M'nn- 305.

Notice of motion.

228. An application to amend a judgment, made

after the term at wbich it is rendered, must be

upon notice.—Berthold v. Fox, 21 Minn. 51.

229. Service of notice of motion to amend a

Judgment, made two years after its entry, upon

the attorney of the adverse party, whose only

authority was that implied by the original re

tainer, is insufficient.—Berthold v. Fox, 21 Minn. 51.

Entries not authorized.

230. Where an erroneous Judgment is entered

upon a verdict, the proper remedy is not by ap

peal or writ of error, but by an application to

the court below to correct the record or vacate

the judgment.—Eaton v. Caldwell, 3 Minn 184,

(Gil 80.)

281. vVherea judgment entered on a referee's re

port, under the stipulation of the parties, em

braces matters not affected by the report, or a
vacation thereof, the court may property vacate

it as to that portion covered by th*. report, and

allow it to stand as to the balance.- -Cochrane

Halsey, 25 Minn. 58.

232. Where a clerk enters a judgment not au

thorized by the direction of the court, the proper

remedy is by motion to correct the entry, and

make it conform to the direction.—Hall v. Mer

rill, 49 N. W. 980, 47 Minn. 2G0; Nell v. Day

ton, 49 N. W. 981, 47 Minn. 257.

233. Where a clerk enters a judgment not au

thorized by direction of the court, the party pre)

udiced may have the judgment corrected on mo>

tion, and he does not lose such right by delay,

unless it is for so long a time that others, rely

ing on the record, have placed themselves In

such position that they will be defrauded by the

correction. Stocking v. Hanson, 35 Minn. 207,

28 N. W. 507, followed.—Nell v. Dayton, 49 N.

W. 981, 47 Minn. 257.

Errors in computation or amount.

234. Where, in an order for judgment for the

recovery of money upon a trial by the judge, the

gross sum stated is, on the face of the decision,

the result of a mere error in computation, or in
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adding up items, the proper remedy Is by motion

to correct it—Knappen v. Freeman, (Minn.) 50

N. W. 683.
47 Minn. 401.

235. In an action in vol vine the amount due on a

promissory note, the answer admitted $221.90,

and the verdict found $176.87, as the amount due.

Held, that the judgment should be modified to

correct the manifest error.—Brown y. Lawler, 21

Minn. 827.

238. Complaint contained two causes of action,

one of which was admitted. A nonsuit, and

costs In favor of defendant were ordored, the

court overlooking the claim admitted to be due.

Judgment was afterwards entered for amount of

defendant's costs, less the amount of the claim

admitted. Held, that it was competent for the

court to correct its error in that manner.—Hodg-

ins v. Heaney, 15 Minn. 185, (Gil. 142.)

Amendment or correction—Mistake of

witness.

287. Under Gen. St Minn. 1878, e. 66, % 125, which

provides that relief may be had against judgments

within one year after notice thereof by motion, a

re-examination of an item included in a judgment

may be allowed on motion, on the ground of the

mistake of a witness in giving his testimony,

though the judgment has been affirmed on appeal,

if such mistake was not, and by the exercise of

reasonable diligence could not have been, discov

ered before.—Sheffield v. Mullen, 9 N. W. 756, 28

Minn. 251.

Errors m dates.

238. Defective affidavit of no answer, upon

which a judgment of default is entered, may be

amended after entry of judgment by the correc

tion of a date, under Comp. St. o. 6U, § 94, allow

ing thecourt to correct a mistake in a pleading or

proceeding.—Dunwell v. Warden, 6 Minn. 287,

(Gil. 194.)

Arrest—Insufficiency of complaint.

289. Under Rev. St Minn. c. 71, §39, as amend

ed by Laws 1852, p. 11, which provides that the

court may entertain a motion in arrest of judg

ment after verdict, such a motion, based upon

the insufficiency of the complaint, may be made.

—Wentworth v. Wentworth, 2 Minn. 277, (Gil.

m.)

X. Opening and Vacating.

Validity of statutes.

240. Laws 1877, o. 181, authorizing the vucation

of a Judgment procured through perjury, subor

nation of perjury, or fraud of prevailing party,

within three years from its discovery, is in terms

applicable to all judgments, whenever recovered,

but, so far as it is applicable to judgments which

had become absolute at the time of its passage, it

is unconstitutional and void.—Wieland v. Shil-

lock. 24 Minn. 345.

Power to vacate.

241. After judgment is entered, erroneous decis

ions of the court can be reviewed only by mo

tion for a new trial, where that motion is given

by statute, or by appeal, and not by motion to

vacate. —Grant v. Schmidt, 22 Minn. 1.

242. Where judgment is ordered In vacation,

on application to the court, and for want of an

swer, and is entered thereon accordingly, it can

be reviewed only by appeal from the judgment,

and not by motion to vacate tue same.—Grant v.

Schmidt. 22 Minn. 1.

243. Where a motion to vacate a referee's report,

and for a new trial, made after entry of judg

ment, is granted, the court may, to make effect

ive its decision, set aside the Judgment.—Coch

rane v. Halser, 25 Minn. 52

244. Since the enactment of the provision of

Gen. St. Minn. 1878, c. 49, § 18, subd. 6, for an

appeal from an order of the probate court vacat

ing or refusing to vacate a previous order or

Judgment alleged to have been procured by fraud,

etc., there can be no doubt of the power of the

probate court to vacate its order or j udgment so

procured. —In re O'Brien, (In re Gragg,) 19 B.

W. 651, 82 Minn. 142.

Overruling Stute v. Probata Court Itnmsey Co.. It
Minn. 117, (Oil. 85.)

245. Gen. St Minn. 1878, o. 64, §96, providing thai

after the transcript of the judgment of the munic

ipal court of St. Paul has been filed in the district

court, the judgment, so far as relates to its enforce

ment, shall be exclusively under the control of the

district court, does not deprive the municipal court

of jurisdiction of its own judgments after tran

script filed, so that it cannot vacate them.—Crosby

v. Farmer, (Minn.) 40 N. W. 7L

39 Minn. !

246. The municipal court of the city of St. Paul

has the authority, upon a proper showing, to va

cate and set aside its judgments after transcripts

thereof have been filed in, and executions issued

out of, the district court which is given exclusive

authority to issue executions on judgments of the

municipal court by section 3, c. 351, Sp. Laws

Minn. 18S9.—Buffham v. Perkins, (Minn.) 44 N. W.

1150.

43 Minn. 158.

Time for application.

247. Under Pub. St. Minn. c. 60, § 94, allowing

relief from a judgment, order, or other proceed

ing taken against a party through his mistake,

inadvertence, surprise, or excusable neglect

within one year after entry, the party must move

with due diligence. The one year is merely a

limitation as to the time within which relief

may be granted.—Gerish v. Johnson, 5 Minn. 28,

(Gil. 10.)

Limited by Washburn v. Sharp*. 16 Minn. 6fi. (Gil. 47.)

248. Judgment was erroneously entered against

a garnishee on an adjourned hearing after dis

closure made, but he took no steps to be relieved

against it for five months after knowledge there

of and over a year after its entry. Held, that re

lief was properly refused.—Qroh v. Bassett 7

Minn. 325, (Gil. 254.)

Limited by Washburn v. Sharp*. 15 Minn. 66, (Gil. 47.)

249. Under Gen. St. Minn. 1866, o. 66, § 51, pro

viding that judgment by default may be opened,

and defendant allowed to defend, within one year

"after the rendition" of the Judgment, the year



1045 JUDGMENT. X.

allowed begins to run from the actual entry of

Judgment, and the limitation applies only to the

application, and not to the action of the court

thereon.—Washburn v. Sharpe, 15 Minn. 63, (Gil.

43.)

Limiting Gerlah T. Johnaon, 6 Minn. 28. (Oil. 10;) Oroh
T. Bnsnott, 7 Minn. 825, (Oil. 2M.)
Limited by Lord v. Hawkins. 88 N. W. 690, 89 Minn. 75.

250. Where a party has appeared in an action,

he is deemed to have notice of the Judgment

therein from the time it is entered and perfocted,

and the court bas no power to open the judgment

or grant relief against it, under Gen. St. Minn.

1866, c. 66, 8 105, after the lapse of a year from

such entry, allowed by the statute, the operation

or effect 6r the Judgment not being suspended in

the meantime. — Holmes v. Campbell, 13 Minn.

66, (Gil. 58.)

251. Where defendant has been in default for

Beveral years, and offers no excuse for such de

fault, the court will not open the judgment and

grant a new trial therein.—Humphrey v. Havens,

13 Minn. 150, (Gil. 135.)

252. A motion to Bet aside the docketing of a

judgment and execution and subsequent proceed

ings, for mere technical irregularity, made after

an unexplained delay of three years, is too late.—

JorgenBen v. Griffin, 14 Minn. 464, (Gil. 346.)

253. A motion by a personal representative to

vacate a Judgment entered against a defendant

after his death, made more than a year after no

tice of the Judgment, is not within Gen. St. c.

66, 8 105, requiring a motion to vacate a judg

ment taken against a party through bis mistake,

inadvertence, surprise, or excusable neglect, to

be made within a year after notice of the Judg

ment.—Stocking v. Hanson, 22 Minn. 542.

254. Under Gen. 8t. Minn. 1866, o. 66, 8 105,

which provides that tbe court may relieve a

party from a judgment taken against him through

his surprise or excusable neglect within one year

after notice of tbe Judgment, a defendant bas one

year from tbe time when he has actual notice of

the Judgment witnin which to move for its cor

rection ; and he : ..mint be charged with notice

of the Judgment merely from the service of the

summons upon him.—Wieland v. Shillock, 23

Minn. 227.

255. A Judgment by default, void for want of

Jurisdiction, may be set aside on motion, with

out showing any excuse for delay in making the

motion, and without snowing merits on the part

of defendant.—Heffner v. Gunz, 12 N. W. 342,

29 Minn. 108.

256. Lapse of time will not affect the right to va

cate a judgment on the ground that the court never

had jurisdiction to enter it.—Feikert v. Wilson,

(Minn.) 37 N. W 685.

88 Minn. 341.

Discretion of court

257. It Is not an abuse of discretion to refuse

to vacate a judgment based upon an affidavit, the

essential points of which are met and contradict

ed by counter affidavit.—Sn-anstrom v. Marvin,

37 N. W. 455, 38 Minn. 359.

258. An application to the municipal court of

St. Faul to set aside a Judgment taken by the de

fendant's mistake, inadvertence, or excusable

neglect, under Sp. Laws Minn. 1889, c. 851, 8 21,

which provides that "defaults may be opened,

and Judgments or orders maybe set aside or mod'

fled, for good cause shown, within sixty dayo

after the party affected thereby shall have notice

or knowledge of the same, " is addressed to the

discretion of the court, and its decision will not

be reversed, except for abuse of discretion.—

Granse v. Fringo, (Minn.) 49 N. W. 60.

46 Minn. 352.

Parties.

259. Comp. St. Minn, c 60, J 94, providing for

relief within one year after notice, against judg

ments, etc., taken through mistake, inadvertence,

etc., applies only to parties to the judgment.—

Kern v. Chalfant, 7 Minn. 487, (Gil. 8930

260. Wr.e.-e, in an action upon a Joint demand,

arising on a contract, some of the defendants are

not served, but judgment is entered in form

against all jointly, an order vacating such Judg

ment, on application of a defendant not served,

on the ground of want of service, is erroneous,

under Gen. St. 1866, c. 66, 8 52, providing that a

judgment may be entered against all those jointly

indebted, to bo enforced against the Joint prop

erty of all, and the separate property of the de

fendants served.—Johnson v. Lough, 22 Minn. 203.

Service by publication.

261. A defendant moving to vacate a judgment,

Where the service of the summons was by publi

cation, the order for which was granted on an

insufficient affidavit, need not show want of no

tice of tbe suit, or that he has a defense upon the

merits.—Mackubin v. Smith, 5 Minn. 367, (Gil.

296.)

262. Service of summons by publication, where

defendant is a resident of the state, is, if not ab

solutely void, at least voidable, and may be set

aside, ur.der Gen. St Minn. 1866, c. 66, 8 105.

which empowers the court in "its discretion, at

any time within o *e year after notice thereof,"

to relieve a party ifom a judgment taken against

him through his surprise.—Covert v. Clark, 22

Minn. 539.

Stipulation for judgment.

263. A stipulation between plaintiff and defend

ant provided that defendant should have until the

6th day of March in which to answer, and no long

er, and that in consideration of such extension of

time the plaintiff should have judgment, unless

within that time, on or before March 6th, one B.

should apply for leave to and be allowed to defend

tbe action. Defendant, on March 6th, attempted

irregularly to serve an answer, which was re

turned, and judgment by default entered. Held,

that the stipulation included tbe 6th day of March,

and that an order vacating such judgment, and

permitting an answer, was discretionary, under

Comp. St. Minn, c 60, 8 94, and should not be re

viewed, no abuse of discretion being shown.—Bar

ker v. Keith, 11 Minn. 65, (Gil. 87.)

264. A stipulation between plaintiff and defend

ant provided that, in consideration of an extension

of time to answer, plaintiff should, if another purtv
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should fall to appear and apply for leave to de

fend within such time, have judgment for the

amount claimed in his complaint. Held, that this

stipulation did not waive defendant's right to ap

ply to have a judgment by default vacated, under

Coinp. St Minn. c. 00, § 94, providing that at any

time within a year the court may relieve a partv

from a judgment entered against him through his

mistake or excusable neglect.—Barker v. Keith, 11

Minn. 65, (Gil. 87.)

265. A judgment may bo set aside on the ground

of surprise and excusable neglect, even where it

was entered after an extension of the time for an

swering had elapsed, which extension was grant-

fli^ou-tuo untreii^tanding that judgment might

be taken if the answ5r»«jyas not served within the

time of the extension. — IJ5|jj>ries v. Milwaukee &

St. P. Kv. Co., 20 Minn. lSO^Qil. 139.)

Grounds—Negligence of attBqrney.

266. The mere fact that defendant'sVattorney

failed to notify him that the cause had beeiH^notired

fortrial, which resulted in a judgment being* en

tered against him, is not sufficient to entitle hVm

to bo relieved from the judgment.—Merritt v. PuT

nam, 7 Minn. 493, (Gil. 899.)

Fraud.

237. In an action to vacate a Judgment as fraud

ulent, the complaint must show, not only the com

mission of the fraud, but also damages resulting

therelrom to the plaintiff.—McNair v. Toler, 21

Minn. 175.

268. An action to vacate and set aside a Judg

ment as fraudulent cannot be maintained against

one who is innocent of the fraud, is not a party to

the Judgment, and who claims nothing undw it.

—McNair v. Toler. 21 Minn. 175.

269. Averments that a Judgment entered April
28, 1876, was obtained by certain alleged fraud •

ulent practices and false testimony, that the

defendants did not appear in the action, and

were not present before the referee, by whom

the damages were assessed, and were entirely

ignorant of the Judgment until October 28, 1874,

sufficiently sh^w that the Judgment was taken

through the surprise or excusable neglect of the

defendants.—Wieland v. Shillock, 23 Minn. 227.

Want of jurisdiction.

270. Where a judgment is void for want of juri>-

dlction appearing on its face, a motion to set it

aside, maae by one who was not a party to tho ac

tion, but who'claimed to have succeeded to the in

terest of the debtor in the land sold under the

judgment, was properly denied, it appearing that

the movant had already brought suit against the

purchaser at the execution sale to determine his

claim to the property.—Mueller v. Reimer, (Minn.)

43 N. W. 1120; Newell v. Same. Id.

46 Minn. 814.

271. The making of a motion to set aside a Judg

ment on the ground that the court had not Juris

diction to render it, because it had been removed

to the federal court, does not give validity to the

judgment. Godfrey v. Valentine, 39 Minn. 336, 40

fr. W. 163, followed.—Roborts v. Chicago, Bt

P., M. & O. Ry. Co., (Minn.) 61 N. W. 478.

Second application.

272.. A second application to vacate a judgment,

founded upon facts which were known, or should

have been known, to the party when making the

first, should not be considered by the trial court.

—Swanstrom v. Marvin, 37 N. W. 455, 38 Minn. 359.

XL Equitable Relief

Who may sue.

273. Gen. St. Minn. 1878, a 66, $ 985, authorizing

" the party aggrieved " to prosecute an action to

set aside a judgment obtained by means of the

fraud of the "prevailing party, " does not author

ise a suit by one not a party to the action in which

such judgment was recovered.—Stewart v. Dun

can. 42 N. W. 89, 40 Minn. 410.

Laches.
274. On an application to set aside a judgment

quieting titlo on Sfrvice by publication, the discre

tion of the court may be influenced by the long

neglect of the defendant, both before and after the

judgment, to interfere with tho adverse occupancy

bv plaintiff, to pay taxes, or assert any right to the

land.—Nauer v. Benham, 47N. W. 796, 45 Minn. 253

ant of jurisdiction.

i. To sustain an action to set aside a judg

men t ^because entered against defendant without

jurisdiction of his person having been acquired,
■.he claiinn involved in the judgment need not be

shown to hWyc been unjust on the merits.—Magin

v. Lamb, (MStein v. Pitts,) 44 N. W. 675, 43 Minn. 80

Pleading—CAyuses of action.

275. Tho compl%int in an action to set aside a

Judgment on the feVround that it was obtained by

fraud sought also toXrecover damages against tho

plaintiffs in the judgment and their agent for

procuring the issue afc<j levy of an execution is

sued on the judgment. Weld, that only a single

cause of action was stateVj, under Gen. St. Minu.

1878, o. 66, S 285, giving toVhe court in such an ao-

tion the power heretofore *»xercised by courts of

equity in like proceedings, And that the fact that

such agent was not interested ;n a part of the re

lief sought was not ground demurrer for mis-

ioinder of causes of action.—Bipvcr v. Sheehan, 13

i. W. 704, 2s) Minn. 235.

276. Under Gen. St. Minn. 187S c. 66, S 285. pro

viding an action to set aside a jucJtment obtained

by means of the perjury, subornation of perjurv,

or any fraudulent act, practice, or ^presentation

of the prevailing party, an action ca\not be main

tained upon the bare allegation that oVjan issue of

fact squarely made, so that each party\n,ew what

the other would attempt to prove, anV. where

neither had a right, nor was under any neotsity,

to depend on the other to prove the fact to"

he himself claimed it, there was false or perj

testimony by the successful party or his witnes:

—Hass v. Billings, 43 N. W. 797, 43 Minn. 63.

Decree.

277. Where the complaint alleged that a judg

ment was obtained by fraud and perjury, also

that there had been collected on it and retained

by the Judgment creditor an amount in excess of

the amount of the judgment, the relief demanded

being that the judgment be vacated and restitu
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tion made of all that bad been collected on It,

or, if such relief be not granted, that the plain

tiff recover what the judgment creditor had col

lected in excess of the amount of the judgment,

it was competent for the court to render judg

ment in plaintiff's favor for the amount of such

excess, although it held that he was not entitled

to have the judgment vacated, such relief being

consistent with the case made by the complaint,

and embraced within the issue.—Henry v.

Meighen, (Minn.j 49 N. W. 323.

46 Minn. 648.

XTT Assignment.

Sufficiency.

278. An erroneous statement in a written assign

ment of a judgmentasto the date of therendition

and docketing of the judgment will be disregard

ed as a mere clerical error, where the identity of

the judgment otherwise clearly appears on the

face of the assignment—Willis v. Jelinck, 6 N.

W. 373, 27 Minn. 18.

Notice of assignment.

279. After a judgment had been assigned, the

debtor, without notice of such assignment, and

by order of court, paid the judgmeut to credit

ors of his Judgment creditor. Held, that an ex

ecution issued thereon should be set aside by

the court, and the judgment satisfied of record.—

Dodd v. Brott, 1 Minn. 270, (Gil. 205.)

Bights and liabilities of assignee.

280. The assignee of a judgment takes the same

subject to all equities existing at the time be

tween the judgment debtor and the assignor.—

Brishin v. Newball, 5 Minn. 273, (Oil. 217.;

281. An assignee of a judgment, with notice of

an agreement by the judgment creditor to set the

same off against, judgments held by the debtor

against him, may be enjoined from issuing exe

cution thereon.—Brisbin v. Newhall, 5 Minn. 273.

(Gil. 217.)

282. Where In the same action there are judg

ments against and for each party, the assignee of

one of the Judgments is charged with notice of

the Judgment against his assignor.—Irvine v.

Myers, 6 Minn. 502, (Gil. 898.)

283. An assignee of a judgment on which the at

torneys who recovered it issued execution, having

recognized and acquiesced in their acts in the mat

ter, is bound by the sheriff's paying to such attor

neys the money collected on the execution.—Gill

v. Truelsen, (Minn.) 40 N. W. 254.

89 Minn. 873.

284. An action to set aside a judgment for want

of jurisdiction is maintainable against the as

signee of the judgment, if the plaintiff be not

chargeable with laches.—Magin v. Pitts, (Magin v.

Lamb,) 44 N. W. 675, 43 Minn. 80.

XIII. Actions on Judgments.

Defenses.

285. In an action upon a Judgment an answer

that plaintiff is not, but that another person,

naming him, is, the owner of such judgment,

presents a good defense, though the particulars-

of the assignment be not stated.—Holuombe v.

Tracy, 2 Minn. 241, (Gil. 201.)

Foreign judgment.

286. In an action upon a judgment of another

state, it is not sufficient to simply allege that it

was duly and properly made, given, and ren

dered, but jurisdiction, both of the subject-mat

ter andof tho parties, must be expressly alleged.—

Karns v. Kunkle, 2 Minn. 313, (Gil. 268:) Kmith

v. Mulliken, 2 Minn. 319, (Gil. 273.)

Overrnled in Onnn r. Teakes, 10 N.W. 448, H Minn. 178.

287. A judgment of a foreign court, complete and

regular upon its face, is primafacle valid. Hence

a complaint upon such judgment need not allege

that the court by which it was rendered had juris

diction either of the cause or the parties.—Gunn v,

Peakes, 30 N. W. 466. 36 Minn. 177.

Overruling Kama v. Koiikle, 2 Minn. 818. (Gil. 268.)

288. In an action In Minnesota on a judgment

of the supreme court of the state of New York,

it was set up as a defense that such Judgment

was, on appenlto the general term, reversed, with

costs, to abide the event of the action, and after

wards the cause was dismissed. Held, that the

final Judgment so entered was entitled to the

same faith and credit as the Judgment of a supe

rior court of this state, and could not be im

peached by extrinsic evidence that the proceed

ings, after the entry of the first judgment, were

without notice to or appearance by plaintiff or

his authorized attorney, and void for want of

jurisdiction of his person.—Cone v. Hooper, 18

Minn. 531, (Oil. 476.)

289. In an action on a foreign judgment, defend

ant set up its subsequent reversal on appeal, aud

final dismissal of the complaint. Held, that ev

idence that plaintiff knew nothiug of the pro

ceedings on appeal and dismissal until after en

try of Judgmeut against him, that he instructed

his attorney to proceed promptly to collect bis-

original judgment, and that such attorney, a year

or so thereafter, accounted for $80 collected on

such Judgment, bad no tendency to show that no-

tice of appeal was not properly served.—Cone v.

Hooper, 18 Minn. 531, (Gil. 476.)

290. Where, In the Judgment of a superior

court, there is a want of jurisdiction, the burden

is on the person seeking to avail himself of such

defect to show that fact—Cone v. Hooper, 18

Minn. 531, (Gil. 476.)

291. In an action upon a judgment of another

state the complaint described the judgment as

being against W., and for $400 damages and costs

of suit. The transcript offered in evidence was

that of a Judgment against W. and F. for $400

damages and $150 costs. Held that the variance,

either as to parties or amount, was fatal.—Law

rence T. Willoughby, 1 Minn. 87, (Gil. 65.)

Judicial Notice.

See Appeal and Error, 276-279; Clerk of Court,

3, 4; Crlminaf Law, 85; Evidence, 1-18.
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Judicial Powers.

Sou Constitutional Law, 5-8, 86-63.

JUDICIAL SALES.

By receivers, see Receivers, 6-8.

What is a judicial sale.

1. A sale of real estate on execution. Issued

on a money judgment, is not a judicial sale,

within tbe doctrine that the rule caveat emptor

applies to a judicial sale. —First Nat. Bank of

Hastings v. Rogers, 22 Minn. 224.

Validity—Sufficiency of notice.

2. Error in a notice of a judicial sale, to be

fatal, must be one in a material particular, and

of a character to produce injury.—Dana v. Far-

ring ton, 4 Minn. 483, (Gil. 335.)

Bight of redemption.

3. Since the abolishment of the court of

chancery by act of March 5, 1853, all judicial

sales stand upon the same footing, and the same

right of redemption applies to all such sales,

whether they be sales upon judgment for fore

closure, or for the recovery of money only.—

Stone v. Basset t, 4 Minn. 298, (Oil. 215. J

Jurat.

See Affidavit, 6; Clerk of Court, 8; Deposition,

19.

Jurisdiction.

See Courts; Judgment.

Decoying party into jurisdiction, see Summons, 22

In ncMons against

Bankrupt, see Bankruptcy, 1,8.

County, see Counties, 82.

Vessel, see Shipping, 6, 7.

In actions for

Divorce, see Divorce, L

Specific performance, see Specific Performance,

1-6.

In actions on

Policies of insurance, see Insurance, 124.

In actions to

Enforce mecnanic's lien, Bee Mechanics' Liens,

140.

Quiet title, see Quieting Title, 12-14.

In certiorari proceedings, see Certiorari, 19, 20.

condemnation proceedings, see Eminent Do

main, 1B3, 164.

criminal cases, see Criminal Law, 7-12; In

toxicating Liquors, 61-53; Municipal Cor

porations, 57-60.

forcible entry and detainer, see Forcible En

try and Detainer, I, 2.

habeas corpus proceedings, see Habeas Cor

pus, 1-4.

insolvency proceedings, see Insolvency, 5, 28.

hi proceedings for

Accounting by guardian, see Guardian and

Ward, 14.

In procc dings for

Appointment of executor or administrator, see

Executors and Administrators. 1.

Attachment against national bank, see Banks

and Banking, 36.

Determination of conflicting claims under pat

ents for land, see Public Lands, 110.

Establishment of highways, see Highways, 12.

Injunction, see Injunction, 1-10.

Mandamus, see Mandamus, 1-6.

Partition, see Partition. 1.

Probate of will, see Wills, S3.

Recovery of possession of demised premises, sea

Landlord and Tenant, 84, 85.

Sale of land for taxes, see Taxation, 86-92.

In proceedings under

Assignments, see Assignment for Benefit of

Creditors, 52-58.

Of admiralty, see Maritime Liens.

equity, see Equity, 1-73.

justices of the peace, see Justices of the Peace,

1-33.

On appeal, see Appeal and Error, 1-18, 691-700.

Presumptions on appeal, see Appeal and Error,

407.

Probate courts, see Courts, 15, 16.

State courts, see Bankruptcy, 16-19; Courts, 4.

To issue execution, see Execution, 1, 2.

jury.

I. COMPETENCY OP JURORS, 1, 2.

II. Summoning and Impaneling,

III. Challenges, 23-40.

IV. Right to Jour Trial, 41-47.

V. Struck Jcrt, 48-51.

See, also, Grand Jury.

Affidavits of jurors to impeach verdict, see Crim

inal Law, 137, 138.

Custody and conduct, see Criminal Law, 112-119;

New Trial, 19-28.

Disqualification of juror as ground for new trial,

see New Trial, 18.

Instructions, see Appeal and Error, 859-384, 433-

436, 597-600; Criminal Law, 97-111; Trial, sa

ils.

In trial for murder, see Homicide, 80, 81.

for perjury, see Perjury, 5.

Oath in bastardy proceedings, see Bastardy, 3.

in condemnation proceedings, see Eminent

Domain, 180.

Province of jury, see Appeal and Error, 592-596;

Contracts, 173-177; Criminal Law, 104-107; De

ceit, 86, 87; Dedication, 44, 46; Factors and

Brokers, 61, 62; Fafse Imprisonment, 9; Fraud

ulent Couuej/'inces, 116-117; Homicide, 89, 90 ;

Larceny, 36; Libel and Slander, 91-94; Mali-

cious Prosecution, 84-38; Master and Servant.

70, 71, 167-179; Negligence, 81-33, 50, 74, 76;
Railroad Companies, 312; Statutes, 13; Trial,

62-119; Usury, 21; IFUness, 107; WorkandLa-
bar, 16.

Right to jury trial, see Constitutional Law, 130-

155.

Struck jury, see Appeal and Error, 828.

Submission of special issues on trial by court, see

Trial, 163-173.

Verdict, see Trial, 120-16L
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L COMPKTENCT Or JCBORS.

Alienage.

1. When a proposed juror state*, on bis voir

dire, that he is of foreign birth and parentage,

but, without objection, is also permitted to testify

that be has declared his intention to become a cit

izen of the United States, the apparent disability

is removed.—State t. Barrett, (Minn.) 41 N. W. 45y.

40 Minn. 66.

Knowledge of language.

2. One called as a juror, and appearing on ex

amination not to have sufficient knowledge of

the English language to perform intelligently

the duties of a juror, may be excluded by the

court on the ground of general disqualification,

although there is no challenge for that cause.—

State v. Ring. 11 N. W. 233. 29 Minn. 78.

II. Summoning and Impaneling.

Jury list.

8. Irregularity in a direction by a justice <f

the peace to the sheriff to make a list of jurors in

a criminal case is waived if not objected to at

the time.—State v. Nerbovig, 24 N. W. 331, 83

Minn. 4S0.

4. On challenge to the panel of petit Jurors

It appeared that the list was drawn at a regular

meeting of the board of commissioners in January,

1S67. Held, that it would bo presumed that such

list was legally drawn at the annual meeting of

the board in January, as required by law.—State

v. Gut, 13 Minn. 841, (Gil. 315.)

5. The failure to file forthwith, in the office of

the clerk of the district court, the list of peMt

Jurors selected by the county commissioners. Is

not ground of challenge to the panel, under Gen.

St. Minn. 1S66, c. 116, $ 14, allowing such challenge

only in case of a "material departure" from the

prescribed forms.—State v. Gut, 13 Minn. 341, (Gil.

815.)

6. Gen. St. Minn. 1878, c. 8, S 107, requires

the petit jury list drawn by the board of county

commissioners, and deposited in the office of the

clerk of the court, to be certiiied and signed by

the chairman of the board, and a challenge for

want of such certificate and signature is well

taken.—State v. Schumm, (Minn.) 50 N. W. 863.

47 Minn. 373.

Venire.

7. The return of a venire to the clerk of the

district court, the day before the court met, in

stead of at its opening, is immaterial.—State v.

Gut, 13 Minn. 341, (Gil. 315.)

8. A return by a sheriff of service of a venire

upon the "within named" parties, instead of set

ting out their names, is a mere verbal error which

may be disregarded, especially where the jurors

are in attendance on the court.—State r. Gut, 13

Minn. 341, (Gil. 315.)

9. That the venire In a criminal case de

scribes the action as a civil action Is not a

ground of objection, where the jurors were prop

erly drawn, and all appeared, so that no preju

dice to the defendant was shown —State v. Ner

bovig, 24 N. W. 821, 83 Minn. 480.

Special venire.

10. Under Rev. 8t. Minn, art 2, o. 69, § 21,

which provides that a judge of the district court

may, when there is a deficiency of jurors, order

a special venire to the sheriff to summon suffi

cient jurors to complete the panel, a special ve

nire may be issued, although the entire original

panel has been discharged.—Steele v. Malony, 1

Minn. 347, (Gil. 257.)

11. 4.11 the petit jurors of a regular panel were

discharged from further attendance. Held, that

there was an "entire absence of jurors of the

regular panel, " within Gen. St. Minn. 1866, c.

64, $ 17, authorizing the issuance of a special

venire In such case.—State v. McUartey, 17 Minn.

76, (Gil. 54.)

M. Under Sp. Laws Minn. 1889, o. 84, $ 18, reg

ulating trials in the municipal court of the city of

Minneapolis, which requires jurors for the trial of

criminal cases to be taken from the regular panel

of jurors selected in accordance with the statute

for service in that court, the fact that the jury

have been excused from attendance, does not jus

tify a special venire for the selecting of a jury in

a criminal case from the general body of those lia

ble to jury duty, though the same section further

declares that "whenever deemed necessary the

court shall have power to issue a special venire. "

—State v. Maben, (Minn.) 47 N. W. 806.

45 Minn. 56.

13. A special venire need not state the names

of the jurors to be summoned, the same not being

required bv Gen. St Minn. c. 64, { 17.—State v.

Stokely, 16 Minn. 282, (Gil. 249.)

14. Inquiries by a sheriff into the bias and

opinions of persons, In selecting and summoning

a special venire for the trial of a particular case,

while reprehensible, Is no ground for a challenge

to the paneL—State v. McCartey, 17 Minn. 76,

(Gil. 54.)

Summoning talesmen.

15. Where a general and special ventre are ex

hausted without a jury being secured, the court

may summon talesmen to complete the panel.—

State v. Brown, 12 Minn. 538, (Gil. 448.)

16. The attendance of every juror on the regu

lar panel is not a prerequisite to summoning tales

men, or calling those summoned on a special ve

nire.—State v. Brown, 13 Minn. 538, (Gil. 448.)

17. Even where the defendant has an attach

ment issue for the absent jurors the court is not

bound to wait its return.—State v. Brown, 12 Minn.

538, (GIL 448.)

Drawing jury.

18. The omission of the clerk to place In the box

the name of a juror not In attendance is not error

fatal to the judgment of conviction.—State v.

Brown, 12 Minn. 53i, (Gil. 448.)

19. The clerk, having called all the names of a

special ucJitrc without a jury being secured, was

ordered by the court to replace in the box and re
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call the names of those failing to answer. Held,

that such proceeding, though not according to gen

eral practice, was not ground for reversing the

judgment.—Slate v. Brown, 13 Minn. 538, (Gil.

448.)

20. Where a challenge to the panel of regular

jurors is allowed, the case may properly be tried

by a jury drawn from jurors previously sum

moned on special venires to supply deficiencies in

the regular panel.—Dayton v. lYarren, 10 Minn.

238, (Gil. 185.)

Administering oath.

21. Swearing each juror separately, in the trial

of a criminal case, and before a full jury is pres

ent, is correct practice.—Stater. Brown, 12 Minn.

538, (Gil. 448.)

22. In the trial of capital offenses the statutory

oath provided for petit jurors must be adminis

tered, and administering the oath provided for

cases not capital is sufficient ground for a new

trial.—Maher v. State, 3 Minn. 444, (Gil. 829.)

III. CnALLENGM.

Challenge to panel.

23. On challenge to the panel of petit Jurors,

testimony of the clerk of the district court that a

list of petit jurors was properly drawn, and that

the certificate to the contrary is erroneous, is ad

missible under Gen. St. Minn. 1866, o. 116, J 9, al

lowing officers charged with the drawing of the

panel to testify as to its regularity.—State v. Gut,

13 Minn. 341, (Gil. 315;) State v. Brecht, 42 N.

W. 602, 41 Minn. 60.

Challenge to juror—Waiver.

24- A defendant in a criminal proceeding can

not, after verdict, take objections to a Juror for

reasons existing before the trial, and which

might have been available on a challenge for

cause had he been aware of the fact upon which

the objection is based. — State v. Thomas, 19

Minn. 484, (Gil. 418.)

25. Thedefendantin a criminal trial, who waives

his right to challenge a juror peremptorily when

the juror is called as prescribed by statute, has

not the right to do so after the panel is completed,

although the jury has not been sworn.—State y.

Scott, (Minn.) 43 N. W. 62.

41 Minn. 365.

Time and order of challenging.

26. In the absence of fraud or collusion in

the selection of a Jury, where it is not shown

that the party objecting was prejudiced by the

Irregularity, an objection to the array, or to a

single juror, mado after verdict, is too late.—

Bteclev. Malony, 1 Minn. 847, (Gil. 257.)

27. In the absence of any provision of statute

on the subject, the order in which peremptory

challenges to individual jurors may be taken in

a civil action rests in the sound discretion of the

court in which the trial takes place.—St. An

thony Falls Water-Power Co. v. Eastman, 20 Minn.

277, (Oil. 249.)

28. Under Gen. St. Minn. 1866, c. 116, 55 10, 32.

providing that, in criminal cases, all challenger

to an individual juror shall be taken wben h# ,

appears, and before he is sworn, first by the de

fendant and then by the state, each party to ex

haust all his challenges before the other begins,

a defendant cannot reserve his challenges until

12 jurymen have been called and placed in the

box, but must make and exhaust all his chal

lenges to each Juror as he is called, Id the order

prescribed, aud before he ia sworn.—State v.

Armington, 25 Minn. 29.

29. It is error to require defendant to exhaust

all his challenges to each and all of the Jurymom

before the state begins its challenges, except

challenges for cause after the state shall have

begun; the true construction of the statute being

that defendant shall exhaust all his challenges

to an individual juror before the state shall be

gin its challenges to that juror, and so on, to the

end of the list.—State v. Smith, 20 Minn. 876,

(Gil. 328.)

Withdrawing challenge.

30. An application to withdraw a challenge for

actual bias, admitted to be true by the other

side, is addressed to the discretion of the court,

and will not be reviewed.—Morrison v. Lovejoy,

6 Minn. 819, (Gil. 224.)

81. Where a challenge to a juror is made and

admitted he is excused, and the challenge cannot

thereafter be withdrawn.—State v. Lautenscbla

ger, 22 Minn. 514.

Renewing challenge.

82. Where, in a trial of an Indictment for

murder, a challenge for actual bias is interposed

on the part of the state, and then withdrawn,

it may be renewed at any time before the. jury is

complete.—State v. Dum'phey, 4 Minn. 438, (QiL

840.)

Triers.

88. Triers are not required to be resworn upon

the submission of each challenge in a case.— Stale

v. Brown, 12 Minn. 538, (Gil. 448.)

Examination on voir dire.

84. Where a challenge for bias is made and

admitted by the other side, there is no need for

a trial, and it is not error to refuse to allow the

challenging party to examine the Juror.—Morri

son v. Lovejoy, 6 Minn. 319, (Gil. 224.)

85. Whether or not a party shall be allowed

to interrogate a juror as to his qualifications,

without first interposing a challenge, is discre

tionary with the court.—State v. Lautenscb lager.

22 Minn. 514.

86. On trial forrecelving stolen property, a per

son was called as a juror who knew that the accused

was the keeper of a brothel. Juror answered upon

his voir dire that his knowledge of defendant's oc

cupation had not prejudiced him against her, aud

that he was absolutely impartial as to the pending

charge. Defendant's counsel then asked whether,

if on the trial, her business should be shown, and

the evidence in the case was such as to leave in the

i'uror's mind a reasonable doubt as to her guilt,

ie would be able to give her the benefit of suob
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doubt. Held, that the question was properly ruled

out State v. Frelinghuysen, (Minn.) 46 N. W. 432.

48 Minn. 206.

Summoning witness.

37. Defendant, on trial for murder, challenged a

juror of the regular panel, on the ground of actual

bias, asserting that in a conversation on business

matters with defendant's mother the juror had

manifested the alleged bias. The mother testified

to expressions of ill will made by the juror, all of

which he positively denied. It appeared that the

conversation was in the presence of the juror's

clerk, whereupon defendant's counsel demanded

that the clerk be summoned, that he might be ex

amined as to the juror's competency. Held, that

the court did not err in refusing to issue a sub

poena, suspend proceedings, and secure the at

tendance of the clerk.—State v. Barrett. (Minn.)

41 N. W. 459.

40 Minn. 65.

Appeal from ruling—Review.

38. The decision of the court upon the question

of actual bias of a juror, when submitted to it,

is conclusive.—Morrison v. Lovejoy, 6 Minn. 319,

(Gil. 224.)

39. Where the court, by consent of both par

ties, in a criminal case, acts in the place of triors,

its decision on a question of the actual bias of a

Juror is not reviewable.—State v. Mims, 2 N. W.

494, 083, 26 Minn. 183.

40. The challenge will be presumed to have

been tried and determined on legal and sufficient

evidence unless the case or bill of exceptions shows

the contrary.—State v. Brecht, (Minn.) 42 N. W.

602.

41 Minn. 50.

IV. Right to Jury Trial.

Demand.

41. Where part of the issues are triable by a

Jury and part by the court, a demand for a Jury

trial of the whole action is proper! v denied. —

Greenleaf v. Esau, 15 N. W. 254, 80 Minn. 316;

Chadbourn v. Zilsilorf, 24 N. W. 308, 84 Minn.

43; Lace v. Fixen, 38 N. W. 762, 39 Minn. 46.

43. A motion, made before the commencement

of the trial of an action, for a jury trial of the

issues, must be decided on the pleadings, and

the decision cannot be affected by the character

of the case subsjouently made by the evidence.

-Greculeaf v. Egnn, 15 N. W. 254, 30 Minn.

Waiver.

43. A constitutional right to a Jury trial maybe

waived, but such waiver should plainly and ex

plicitly appoar: otherwise every reasonable pre

sumption should be made against it. —St. Paul &

S. C. K. Co. v. Gardner, 19 Minn. 1S2, (Gil. 99.)

44. Leave to amend his answer was granted to

defendant upon condition that tie stipulate to try

the action before a refereo. Held, that a subse

quent stipulation by defendant for the appoint

ment of the referee is a waiver of any right which

he might have had to demand a jury trial, or to

V.lM.DIG.—34

object to the imposing of the condition as an abuse

of judicial discretion. — Deering v. McCarthy,

(Minn.) 30 N. W. 818.

36 Minn. 802.

45. A case having been by consent set for trial

by the court on a day certain, tho right to a jury

is waived, and cannot be asserted when the cause

is called for trial.—St. Paul Distilling Co. v.

Pratt. 47 N. W. 789, 45 Minn. 215.

46. Where the complaint contains both an equi

table and legal cause of action the defendant is en

titled to a trial by jury of the latter, but if the

case proceeds to trial by the court without objec

tion he will be deemed to have waived a jury.—

Peterson v. Ruhnke, (Minn.) 48 N. W. 768.

43 Minn. 115.

47. The equitable action for a rescission Is en

tirely distinct from the legal action for damages

for fraudulent representations or a breach of war-

! ranty. Hence defendant does not, by submitting

to a trial on the merits in the equitable action,

waive his right to a jury trial on the question of

damages.—Marshall v. Gilman, (Miun.) 49 N. W.

688.

47 Minn. 131.

V. Struck Jdrt.

Time of taking proceedings to obtain.

48. Under Gen. St. c. 71, 8 16, which provides,

with respect to struck juries, that "in no case

shall it be necessary to strike such Jury mort

than six days previous to the term of the court

at which the action * * * is to be tried,"

proceedings to obtain a struck jury must be in

stituted before the commencement of the term

; at which it is tried.—O'Brien v. City of Minne-

: apolis, 22 Minn. 378

!

Summoning.

49. The provisions of Gen. St. Minn. 1878, c. 107,

$8; Id. c. 71, §§ 4, 15,— as to the mode of summoning

grand and petit jurors are both applicable to struck

juries; hence leaving a notice at the place of resi

dence of the juror with some person of proper

age is sufficient.—Branch v. Dawson, 30 N. W. 545,

30 Minn. 193.

60. The provision of Laws Minn. 1881, c. 45, 5

1, that in Hennepin county petit jurors shall be

summoned to appear on the second Tuesday of each

general termot the district court, does not change

or amend the previous statute requiring struck

Juries to be selected six days before the com

mencement of the term of court, although it may

have removed one of the reasons for such require

ment as to that county.—Mark v. St. Paul, M. &

M. Ry. Co. , 20 N. W. 131, 33 Minn. 208.

Peremptory challenges.

51. A party has no right of peremptory chal

lenge to any of the 10 names constituting the uejitre

for a struck jury, under Gen. St. Minn. c. 71, %

15; and the fact that, by reason of the non-ap

pearance of a part of this number, talesmen have

to be called to complete the Jury, gives no right

of peremptory challenge to those on the struck

list who do appaar.—Branch v. Dawson, 80 N.

W. 545, 36 Minn. 193; Watson v. St. Paul City

Ry. Co., 43 N. W. 904, 43 Minn. 46.
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JUSTICES OP THE PEACE.

I. JCK1SDICTION AND POWERS, 1-88.

II. Duties and Liabilities, 84-86.

III. Procedure, 87-88.

Appeal from, see Affidavit, 4; Appeal and Er

ror, 803, 691-759.
to, in proceedings to establish highways, see

Hitihways, 86.
Certifying cause to district court, see Abatement

and Revival, 18.

Certiorari to, see Certiorari, 20.
Constitutional provisions as to jurisdiction, see

Constitutional Law, 44, 45.

Costs in criminal cases, see ' 'ogfs, 58, 59.

Death of justice, see Costs, 15.

Proceedings for forcible entry and detainer, see

Forcible Entry and Detainer, 14-17.

Prosecutions for illegal sales of liquors, see Intox

icating Liquors, 51, 62.

Security for costs, see Costs, 16, 17.

Summons, see Summons, 5.

I. Jurisdiction and Powers.

Territorial jurisdiction—Place of hold

ing court.

1. Under Laws Minn. 1870, o. 79, providing

that in actions arising upon contract the sum

mons issued by a justice of the peace may he

served in any county adjoining the county in

which the justice resides, it is not necessary, to

authorize a justice to issue a summons to an ad-

Joining county, that either party should be a res

ident of the countv wherein such summons was

issued.—Tyrrell v. Jones, 18 Minn. 312, (Gil. 281.)

2. Sp. Laws 1875, o. 2, ? 25, establishing a

municipal court in the city of St. Paul, and pro

viding that after its passage justices of the peace

in the city should not take cognizance of any

cause, but that the jurisdiction of such municipal

court should be exclusive, is controlled by sec

tion 26 of such chapter, enacting that the term

of each existing justice in the city shall cease at

the end of the two years for which he was elect

ed, and is not applicable to justices of the peace

in said city in office at the time of its passage.

—Marsh v. Smith, 22 Minn. 46.

8. Under Sp. Laws Minn. 1885, c. 74, giving

the municipal court of Minneapolis exclusive ju

risdiction of all civil actions and proceedings

previously cognizable before a justice of the

peace, the defendant or garnishee in which re

sides within the city of Minneapolis, and provid

ing that no justice of the peace shall have juris

diction to issue any summons or process in any

civil action excepting executions to be served

within said city, no jurisdiction is acquired by a

justice of the peace by the service of a summons

upon a defendant within the citv of Minneapolis.

—Higgins v. Beveridge, 28 N. Vv. 506, 35 Minn.

4. Gen. St Minn. 1878, c. 65, J 2, provides

that every Justice of the peace "shall keep his

office in the town, city, or ward for which he is

elected, " out that he "may hold his court at any

place appointed by him in a town or ward adjoin*

ins the town or ward in which he resides, pro

vided the place so appointed be within his coun

ty. " Held, that a Justice of the township of

Winona cannot hold his court in the city of Wi

nona.—State v. Marvin. 3 N. W. 991, 26 Minn. 82a

Distinguished in State v. Bowen. 47 N. W. 661. J". Won.

148.

5. A justice of the peace of the city of St.

Peter, whose justices, by its charter, (Sp. Laws

Minn. 1873, c. 1,) are granted the authority and

powers of justices of the county under the general

law, may make a warrant in a criminal proceeding

returnable before him in a city ward adjoining

that for which he was elected, and there proceed

to judgment, as provided by Gen. St. Minn. 1878,

c. 65, § 2, as amended by Gen. Laws 1885, c. 124.—

State v. Bowen, (Minn.) 47 N. W. 650.

45 Minn. 145.

Distinguishing State t. Marvin, 8 N. W. Ml, 26 Minn.

ass.

Jurisdiction over person —Appearance.

6. The procedure In replevin suits Axed by

Act Minn. Terr. "Concerning Justices," art. 10,

shows that replevin in Justices' courts is a pro

ceeding In rem, and unless the property is taken

cn the writ the justice acquires no jurisdiction,

tven though the summons was personally served,

and defendunt appeared and answered.—St. Mar

tin v. Desnoyer, 1 Minn. 41, (Gil. 25.)

Distinguished In McKce T. Mot raw. 18 N. W. 148. 31

Minn. 42*.

7. In an action of replevin before a justice of

the peace, the defendant, by answering without

objecting to defects in the writ or in the papers

on which it issued, waives such objections, and

Sves the justice jurisdiction to try the action,

istinguishing St. Martin v. Desnoyer, 1 Minn.

41, (Gil. 25.)—McKee v. Metraw, 18 N. \V. 148,

31 Minn. 429.

8. The summons In a justice's court was re

turned "served by leaving a copy," etc., instead

of "by reading the same to defendant, " as pre

scribed by statute. Held, that defendant, by

appearing and neglecting to object to such serv

ice, waived the defect, though such appearance

was special, and for the purpose of objecting to

the jurisdiction of the justice upon other grounds.

—Tyrrell v. Jones, 18 Minn. 312, (Gil. 281.)

9. The special appearance of a defendant In

an action before a justice of the peace for the

purpose of objecting to the jurisdiction of the

Justice over his person, and his presence in court

when the case is tried, cannot constitute a sub

mission to the Jurisdiction.—Higgins v. Bever

idge, 28 N. W. 506, 85 Minn. 285.

10. The term of office of a justice of the peace

before whom cn action had been commeuced by

summons expired before tho return-day of the

summons. On the return-day the parties appeared

before the successor of the justice who issued the

summons to whom the docket had been delivered,

as required by law, and filed a complaint and an

swers, and the cause was then adjourned on de

fendant's motion. Held, that defendant con

sented to the jurisdiction of the new justice, with

in Gen. St. Minn. 1878, a416, § 10, providing that

"actions may be instituted before a justice of the

i peace, either by the voluntary appearance and
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agreement of the parties or by the usual process. "

Overruling Rahillv v. Lane, 15 Minn. 447, (Gil.

360.)—Anderson v. Hanson, 10 N. W. 4^9, 28 Minn.

400.

Expiration of term of justice.

11. In Minnesota, an action pending before a

justice of the peace when his term of office expires

Is not transferred by operation of law to his succes

sor. so as to give the latter jurisdiction of the case.

—Anderson v. Hanson, 10 H. W. 429, 28 Minn. 400.

Amount in controversy.

12. It is the amount of damages "claimed, " and

not the amount of recovery, which, under Comp. St.

Minn. c. 62, 8 2, determines the jurisdiction of the

justice in an action for damage to real estate.—

Turner v. Holleran, 8 Minn. 451, (Oil. 401.)

13. The sum for which judgment is claimed in

the ad damnum determines the amount in con

troversy.—Barber v. Kennedy, 18 Minn. 216, (Gil.

196.)

14. Gon. St. Minn. 1866, c. 65, $ 5, providing

that a justice shall have jurisdiction in actions

for the recovery of money only, if "the sum

claimed" does not exceed $100, is not in contra

vention of the constitutional provision that no

justice shall hare jurisdiction in any civil action

in which "the amount in controversy" exceeds

1100. The words "the sum claimed" and "the

amount in controversy" are synonymous. —Bar

berv. Kennedy, 18 Minn. 216 (Gil. 196.)

15. A Justice of the peace is not ousted of ju

risdiction by defendant's putting in a counter

claim, which alone, or with the amount claimed

in the complaint, exceeds $100, the limit of his

jurisdiction.— Barber v. Kenucdy, 18 Minn. 216,

(Gil. 190.)

16. The jurisdiction of a justice of the peace

must appear from the "brief statement of the nat

ure of the plaintiff's demand, " which he is re

quired to enter in his docket, under Gen. St. Minn.

1866, c. 65, § 7. and cannot be shown by the judg

ment entered therein.—Barnes v. Holton, 14 Minn.

357, (GiL 275.)

17. In an action of replevin in a justice's court

the defendant may, if the facts warrant, plead

in bar to tho jurisdiction of the court thai the

property is of more than $100 in value. —Hecklin

v. Ess, 16 Minn. 51, (Gil. 38.)

18. The jurisdiction of a justice in replevin,

under Gen. St. Minn. 1800, c. 05, % 5, subd. 2,

giving such Jurisdiction whero the value of the

property "does not exceed" $100. depends upon

the tiling of the affidavit and bond required by

sections 81-83 of the same chapter, before the

writ can issue, and is not derived from the com

plaint, as the pleadings are made up on the re

turn of tho writ; and, where such affidavit and

bond are duly filed, the value specified therein

not exceeding $100, and no issue is made on the

value, the justice will retain jurisdiction; and

proof, on appeal to the disirict court, that the

property is of greater valuo than $100, will not

oust jurisdiction.—Hecklin v. Ess, 10 Minn. 51,

(Gil. 38.)

Distinguished In Stevvrs v. tiuuz. 23 Minn. G21.

19. Where, in an action of replevin, the com

plaint shows ttiat the value of the property and

'.ho damages claimed, taken together, exceed the

s.im of $100, the limit prescribed by Const. Minn,

art. 0, § 8, a justice of the peace has no Jurisdic-

t.on. —Stevers v. Gun*, 23 Minn. £20.

Distinguishing Hecklin v. En, 18 Minn. 61, (Gil. S8.)

20. Where, in an action in a Justice's court,

the complaint claims a sum beyond the Jurisdic

tion of the court, but during the trial the plain

tiff amends so as to reduce the claim to a juris

dictional amount, and the trial is then proceeded

with tiy both parties, such court has Jurisdiction

to enter Judgment therein.—Lamberton v. Kay-

mond, 22 Minn. 129.

21. Const Minn. art. 6, 5 8, providing that

"no justice of the peace shall have jurisdiction

of any civil cause where the amount in contro

versy shall exceed $100, " means $100 exclusive of

costs.—Watson v. Ward, 6 N. W. 407, 27 Minn. 29.

Actions involving title to land.

22. In an action to recover damages for unlawful

entry and detention of certain land, there was some

dispute about boundary lines, and plaintiff intro

duced evidence of his ownership of the land in

question. Held that, title to real estate being in

controversy, the justice before whom the action

was brought lost jurisdiction. —Tordsen v. Gim-

mer, (Minn.) 34 N. W. 20.

37 Minn. 211.

23. Where one has orally sold growing timber,

and, after receiving the purchase price, has made

it impossible to allow the purchaser to cut and re

move it by selling the land, an action by the pur

chaser to recover the price, where the real issue is

as to what time was agreed upon for the removal

of the timber, involves no issue as to the title to

real estate, so as to withdraw the action from the

jurisdiction of a justice of the peace.—Herrick v.

Newell, (Minn.) 51 N. W. 819.

Certifying case to district court.

24. Under Comp. St. Minn. c. 59, 5 88, providing

that "if it shall appear on the trial of any cause

before a justice of the peace, from the evidence of

either party, " that title to land is in question, the

justice shall certify tho case to the district court,

the justice cannot certify the cause to the district

court until the title to land comes in question on

the evidence. The fact that, it is put in issue by

the pleadings does not authorize his certifying the

case.—Goenen v. Schroeder, 8 Minn. 337, (Gil. 344. )

Explained In Merrinm v. Baker, 0 Minn. 45,(011. 31.)

25. To oust a justice of the peace of jurisdic

tion, and make a case for certification to the dis

trict court, under Gen. St. Minn. 1878, c. 05. §

37, on the ground that title to real estate iR in

volved in proceedings before him, a controversy

as to title must appear from the evidence.— Tliid-

ley v. O'Leary, 30 N. W. 457, 36 Minn. 173.

26. The docket entry of a justice of the peace,

of the certificate and return to the district court

of a cause, under Gen. St. Minn. 1860, c. 65, S 35,

on the ground that the same involves the title

to real estate, the pleadings showing that the

title may be involved, and the cuuso otherwise
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being one within the justice's jurisdiction, is

primafacie sufficient to invest the district court

with complete jurisdiction.—Lindekugel v Au-

gelhofer, 24 Minn. 824.

27. Where a cause is certified by a justice to

the district court, under Gen. St. Minn. c. 85, §

85, on the grounil that the title to real estato is

involved, and it does not in fact so appear on the

trial before the justice, the objection should be

seasonably brought to the attention of the dis

trict court by an affidavit and motion for further

return, showing what the evidence on the ques

tion of title was ; and, in the absence of such

motion, the Judgment of the district court will

not be disturbed.—Lindekugel v. Angelhofer, 24

Minn. 824.

Criminal jurisdiction.

28. Const. Minn, deprivos a justice of the peace

of jurisdiction in criminal cases where the punish

ment exceeds three months' imprisonment or a

fine of $100. Held, that the costs of prosecution

to be taxed against defendant on conviction under

Gen. Laws Minn. 1887, c 81, § 1, in addition to the

maximum fine of $100, are not part of said fine so

as to deprive the justice of jurisdiction.—State v.

Larson, (Minn.) 41 N. W. 868.

40 Minn. 63.

29. Nor is the prohibition against the issuance

of a license to a person who has within the 13

months preceding been convicted of a violation of

the liquor laws, contained in Gen. Laws Minn. o.

6, § 2, such an additional punishment as would have

that effect.—State v. Larson, 41 N. W. 363, 40 Minn.

63.

80. Jurisdiction in criminal cases is not conferred

under Sp. Laws Minn. 18S7, c 886, § 3, upon the

justices of the peace elected in the city of Minne

apolis under section 1 of the same act.—State v.

Hays, (Minn.) 88 N. W. 365.

88 Minn. 475.

81. A prosecution under Gen. St. Minn. 1878,

o. 13, jj$ 65, 66, for the obstruction of a publio

highway, punishable under those sections by

fine, is a criminal action, and a justice of the

peace has jurisdiction to try and determine the

same, unless the title to real estate is involved.

Following State v. Cotton, 12 N. W. 529, 29 Minn.

187.—State v. Sweeney, 21 N. W. 647, 33 Minn. 23.

32. Whenever, in criminal proceedings before

a Justice of the peace for obstructing a highway,

a question of title to real estate is involved, the

further proceedings should be "as in other

criminal cases cognizable before the district

court," as provided by Gen. St Minn. 1878, c. 65,

8 169, where it appears to a Justice "that he has

not final jurisdiction. " Gen. St 1878, c. 65, § 37,

providing for the transfer to the district court of

actions before a justice of the peace in which

title to real estate is involved, relates to civil ac

tions and proceedings exclusively. Overruling

State v. Cotton, 12 N. W. 529, 29 Minn. 187.—

State v. Sweeney, 21 N. W. 847, 83 Minn. 23.

Disqualification.

33. Under Gen. St. c. 64, § 4, and c. 65, 5 4, pro

viding that a Justice of the peace shall not sit

in a case in which ho is directly or indirectly

Interested, a justice of the peace cannot Issue a

search-warrant for his own property : and. where

the fact that he hai done so appears on the face

of the warrant itself, it will be no protection to

the officer acting under it—Jordan v Henry, 22

Minn. 245.

IL Duties and Liabilities.

Liability on official bond.

34. A justice of the peace has no authority to

receive a deposit of money in lieu of a recognizance

for the appearance of a prisoner held for examina

tion before him, and his refusal to return such de

posit is not a breach of bis official duty, for which

his sureties are liable, though he is liable to an ac

tion to recover the same.—Cressov v. Glerman, 7

Minn. 398, (Gil. 316.)

Moneys collected—Demand.

85. A justice of the peace is not liable for fail

ing to pay over money collected, or withholding

information in regard to a judgment recovered be

fore him, until after demand for such money, and

request for such information.—State v. Coon, 14

Minn. 456, (Gil. 840.)

Misconduct.

3C. It is not the official duty of a justice of

the peace to advise parties in regard to selling

their judgments, and misbehavior iu office cannot

be predicated upon corrupt advice in such mat

ters.—State v. Coon, 14 Minn. 45(3, (Gil. 340.)

Distinguished In State v. Wedge, 24 Mian. 151.

HI. Procedure.

Summons—Leaving blanks.

37. Under Gen. St. Minn. 1866, o. 65, § 10, pro

viding that a summons issued by a justice of the

peace "shall be entirely filled up, and have n*.

blank, either in date or otherwise, at the time of

its delivery to an officer to be executed, " a sum

mons issued with a blank as to the return-day is

absolutely void, and its service and return alter

the blank is filled by another person confer no

Jurisdiction.—Craighead v. Martin, 25 Minn. 41.

Change of venue—Civil cases.

38. Under Laws Minn. 1849, p. 19, a justice of

the peace has no right to transfer a cause to an

other justice upon an affidavit of partiality or

prejudice, but only on affidavit, filed before issue

Joined, that the Justice is a material witness, or

where it was proved that he is near of kin to

plaintiff. Tho remeay for errors from partiality

or prejudice is by appeal or certiorari.—Cooper

v. Brewster, 1 Minn. 94, (Gil. 73.)

39. Rpv. St. art. 4, c. 69, § 65, relating to jus

tices* courts, provides that change of venue may

be had "at any time bofore trial shall have com

menced. " Held, that neither the settlement of

the pleadings, nor the argument of a motion to

dissolve an attachment, is a commencement of

tho trial, and that an application for a change,

of venue before the commencement of a trial on

the merits is in time.—Curtis v. Moore, 3 Minn.

2?, (Gil. 7.)

40. Where a case is transferred from one jus

tice of the peace to an adjoining Justice, the or
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dering of the transfer must appear in tho docket

of the justice from whom the transfer is made as

required by Gen. St. Minn. 1866, c. 65, § 18; and

in i's absence neither the subsequent appearance

of the parties before the justice, to whom it is

sent, nor recitals in his docket, will confer Ju

risdiction upon such justice.—Rahillv v. Lane,

15 Minn. 447, (Gil. 360;) McGinty v. Warner, 17

Minn. 41, (Gil. 23.)

Kahllly v. I.one, 15 Minn. 447. (Gil. 860.) Is modified In
Anderson v. Hanson, In N. \V. 429, 28 Minn. 408.

41. The entry in the docket of a Justice of the

peace, relating to the transfer of a cause to an

other justice, was as follows: "Defendant made

affidavit that he could not safely proceed to trial

before the undersigned, and asked change of

venue. The court granted tho change, and sent

the cause before P. Bliss, Esq., of the city of

Owatonna, at 1 p. M. " Held, that this was a suf

ficient order for such transfer.—McGinty v. War

ner, 17 Minn. 41. (Gil. 23.)

42. On a change of vnnue in a Justice's court,

the transcript stated that defendant made affi

davit that he could not safely proceed to trial be

fore "the undersigned," and asked for a change

of venue. The justice certified that the papers

transmitted with the transcript of his docket

were all there were in the case, but no affidavit

for the change was received by the Justice to

whom they were so transmitted. Held, that

diminution of the record, and not want of Juris

diction, was shown, and, the change having been

made at defendant's request, it was to be pre

sumed, as against him, that the affidavit was

sufficient, until the contrary appeared.—McGinty

v. Warner, 17 Minn. 41, (Gil. 23.)

48. When a Justice, on defendant's motion,

dismisses a case brought before him by change of

venue, because the certificate of the Justice trans

mitting the case was insufficient to confer Jurisdic

tion, he has no power to give judgment for costs

against the plaintiff, although the latter ap

peared generally before him.—McGinty v. War

ner, 17 Minn. 41, (Gil. 23.)

Criminal cases.

44. Where, in a criminal case, before a Justice

of the peace, a change of venue is taken to an

adjoining justice, and no time for the appearance

of the parties before the justice to whom the

transfer is made is stated, the effect is to require

them to appear forthwith. — State v. Bliss, 21

Minn. 458.

45. In a criminal case, before a Justice of the

peace, a change of venue was taken, and the Jus

tice transmitted all the papers and a certified

copy of all the proceedings before him, including

an entry of the affidavit of defendant for trans

fer, filing, and granting of the prayer, and the

name of the justice to whom the transfer was

directed. Held, that such matters, being such

as would properly appear in the docket, would

be presumed to be transcripts therefrom. —State

v. Bliss, 21 Minn. 458.

Adjournments—Power of justice.

46. Pub. St. Minn. c. 59, § 37, which provides

that a justice of the peace may, upon the applica

tion of either party, if sufficient cause be shown

upon oath, adjourn the case, etc., does not au

thorize an adjournment by a Justice upon his

own motion.—School-Dist. No. 7 v. Thompson, 5

Minn. 280, (Gil. 221.)

47. Where, In a justice's court, on the return-

day of a summons, plaintiff appeared and filed

his complaint, and defendant did not appear, on

affidavit of plaintiff's attorney that he "had a

subpoena for, but was unable to procure the at

tendance of, a material witness, and could not

safely proceed to trial without such witness," an

adjournment was granted. Held, that such affi

davit was insufficient, and that an adjournment

thereon amounted to a discontinuance.—School-

Dist. No. 7 v. Thompson. 5 Minn. 280, (Gil. 221.)

48. A Justice to whose court a change of venue

was ordered made an entry in his docket that the

prosecuting attorney, being sworn, "says that he

asks for acontinuance of this cause on the ground

that a material witness is absent, and that the

said witness has been duly subpoenaed," and

had appeared before the former justice, and up

on being notified to appear at the new place of

trial stated that he would be present there. The

entry then proceeded to set out statements made

by the witness in respect to the subject-matter of

a prosecution. Held sufficient to authorize a

first adjournment for more than one day without

operating as a discontinuance. —State r. Bliss,

21 Minn. 458.

49. Where the opposite party consents to an ad

journment of a case in a justice's court for more

than a week, the affidavit required by Gen. St. c.

65, § 34, to obtain an adjournment to a day later

than ODe week, maybe dispensed with.—O'Brien

V. Pomroy, 22 Minn. 130.

50. Where a justice has adjourned a cause,

and entered the adjournment in his docket, he

cannot afterwards, without the consent of par

ties, change the day of adjournment.—Wardlow

v. Besser, 3 Minn. 317, (Gil. 223.)

On request and consent—Effect.

51. A consent to an adjournment of a cause in

a justice's court does not carry with it a consent

to file pleadings therein after the expiration of a

week from the time of the return of the summons.

—Holgate v. Krcome, 8 Minn. 243, (Gil. 209;!

Hottice t. Litcherding, 14 Minn. 142, (Gil. 110.;

52. Where, in an action in a justice's court,

the complaint is filed on the return-day of the

summons, and defendant, omitting to plead, con

sents to an adjournment for more than a week,

"the pleadings are closed, " within Uen. St. o.

65, § 34, authorizing an adjournment in such case,

and defendant's right to answer is gone.—

O'Brien v. Pomroy, 22 Minn. 130.

53. Defendant, in an action in a justice's

court, without answering, took an adjournment

for a week, at which time an amended verified

complaint was filed, then took a change of venue,

and subsequently took another adjournment, and

venire for a Jury. Held, that he was thereby

precluded from objecting to the jurisdiction of

the court on the ground that the complaint filed

on the return-day was unverified, and the ad

journment then granted irregular.—Burt v. Bailey,

21 Minn. 408.
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54. Neltner request for, nor consent to, an

adjournment in a justice's court is an implied

recognition of the validity of an uuverilied plead

ing.—Thompson v. Killian, 25 Minn. 111.

55. In a Justice's court, upon the return day,

defendant liled an unverified answer to a veri

fied complaint, setting up a counter-claim exceed

ing plaintiff's demand. No reply was put in,

and adjournment, on motion of defendant and by

consent of plaintiff, was had. On the adjourned

day defendant failed to appear, and judgment was

rendered for plaintiff on proofs submitted for

amountof hisclaim. Held, that the failureof the

plaintiff to object to the want of verification of the

complaint at the time itwas filed, and his consent

to an adjournment, was not a waiver of his right

to object to it on that ground. Oilpili.an*, C. J.,

dissenting.—Thompson v. Killian, 25 Alinn. 111.

Distinguishing Taylor v. J1ish.1I. 1 Minn. 226, (Oil. 186.)

56. In an action in a justice's court, which,

without pleadings, had, by consent, been ad-

iowned from the 1st to the 10th, a written stipu-

alion by the parties made on the Tth, and filed

on the 9th, that the cause be adjourned from the

10th to the 14th, waives the objection that the

Justice lost jurisdiction by an adjournment for

more than a week wtthoutpleadings.—Johnson

v. Hagberg, (Minn.) 50 N. W. 1037.

57. Where plaintiff, In an action in a justice's

court, appears and files his complaint on the re

turn-day, but defendant does not appear, the

justice does not lose jurisdiction by holding the

case open until the second day thereafter to ena

ble plaintiff to make his proofs.—Gillett v.

Truax, 8 N. W. 767, 27 Minn. 528.

58. A justice entered In his docket: "By con

sent of parties, the case is adjourned till Mon

day, September 23, 1873, at 1 o'clock in the aft

ernoon. " Held, that such entry was sufficient,

without showing the place of adjournment, it

being presumed that proceedings would be re

sumed at the place from which the adjournment

was made.—Anderson v. Southern M. R Co., 21

Minn. 30.

Fleadings—Time.

59. Under Comp. St. Minn. c. 59, $ 24. providing

that pleadings in a justice's court "must" take

place on the return-day of the summons, "or at such

time thereafter, not exceeding one week, " as the

justice may appoint, the justice has no power to re

ceive pleadings after one week from the return

day.—Holgate v. Broome, 8 Minn. 243, (Gil. 209.)

60. Gen. St. Minn. 1866, c. 65, 5 21, prescribing

the time when pleadings are to take place in a jus

tice's court, is imperative, and, unless complied

with, the justice loses his jurisdiction.—Matties v.

Litcherding, 14 Minn. 142, (Gil. 110.)

61. Oral pleadings made before a justice within

one week after the return-day of the summons, and

on the adjourned day, are in time, under Gen. St.

Minn. 1878, c. 65, $ 23.—Rauen v. Burg. (Minn.) 37

N. W. 946.
38 Minn. 389.

Sufficiency.

62. Pleadings in justices' courts are to be con

■trued with great liberality, and. where an answer

clearly indicates the defense, it must be consid

ered sufficient.—McGrath v. O'Brien, (Minn.) 43

N. W. 486.
42 Minn. 13.

63. A complaint in a Justice's court averred

that, by the terms of an express contract between

plaintiff and dofendant, defendant ordered of

plaintiff certain lumber, to be delivered at a

place named, and agreed to pny for the same;

that plaintiff delivered 400 leet of a specified

kind, at*25 per 1.000 feet, with $3 20 for haul

ing same, amounting to $13.20; that the lumber

defivered was that ordered, an.! thr amounts
specified were due and unpaid. Held sufficient

to sustain a judgment.— Johnson v. Knoblauch,

14 Minn. 16, (Gil. 4.)

64. An account headed "Rodney Parker to Au

gust Taylor, Dr., " containing items of debit and

credit footed up, and balance struck, subscribed

by plaintiff, and sworn to before the Justice, with

whom it was filed as plaintiff's complaint, is

sufficient as a complaint after judgment.—Taylor

v. Parker, 17 Minn. 469, (Gil. 447.)

65. The complaint in an action before a justice

of the peace, made orally by plaintiff, alleged,

as entered by the justice in his docket, "that the

defendant is indebted to him in the sum of CI. 50

for services to defendant in looking up title to

property in the fall of 1883. " Held, that it suffi

ciently stated a cause of action.—Guthrie v. Ol

son, 21 N. W. 557, 32 Minn. 465.

66. Defects in pleading and adjournment in a

justice's court may, as to parties, be waived.—

Burt v. Bailey, 21 Minn. 403.

Necessity of reply.

67. In an action before a Justice of the peace

the answer alleged a set off, no reply being in

terposed. Held, that the set-off must be taken

as admitted, and evidenc3 to contradict it was

incompetent; and the fact that neither complaint

nor answer was properly verified made no differ

ence, there having been no objection made in the

court below on that ground.—Taylor v. Bissell,

1 Minn. 225, (Gil. 186.)

Distinguished in Thompson v. Killian. 25 Minn. 113.

68. Under Pub. St. Minn, c, 59, §§ 25, 29, 33,

relating to pleadings in a justice's court, nothing

is admitted in an answer by failure to reply, ex

cept a countor-claiui. —Walker v. McDonald, 5

Minn. 455, (Gil. 368.)

Verification.

69. Where the parties fail to object that the

pleadings before a justice are not verified as re

quired by law, and proceed to trial thereon, they

will be deemed to have all the effect they could

have if verified.—Tavlor v. Bissell, 1 Minn. 223,

(Gil. 186.)

70. An unverified answer to a verified com

slain t in a justice's court is a nullity, and must

be treated as such, unless plaintiff does some

thing by which he recognizes its validity as a

pleading —Thompson v. Killian, 25 Minn. 111.

Filing.

71. The omission of a justice to file the plead

ings in a cause is a mere irregularity, not affect
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ing the jurisdiction.--Barber v. Kennedy, 18

Minn. 216, (Gil. 196.)

Amendment—Filing note sued on.

T3. In an action in a Justice's court on a prom

issory note the complaint was defective in tail

ing to state that defendant made the note, and

that plaintiff was the owner or holder; but upon

the trial, defendant having withdrawn his an-

swor, plaintiff, without objection, introduced in

evidence, and filed with the justice, a note from

defendant to plaintiff, corresponding to the de

scription of Iheone set out in the complaint.

Held, that the filing of the note might be treated

as an amendment, under Gen. St. 1S66, c. 65, $ 33,

permitting amendments during trial to supply

omissions in the allegations, and a sufficient com

pliance with section 28, requiring plaintiff to de

liver the instrument sued on to tnecourt—Royce

v. Gray, 21 Minn. 829.

Custody of jury.

73. The oath required by Gen. St Minn. 1866,

c. 65, 8 56, to be administered to the officer in

whose charge a jury in a Justice's court retires,

may be waived for the parties, and will be

deemed waived if omitted, and no objection is

made at the time.—Robert v. Brooks, 23 Minn.

138.

74. Where a Justice's docket recites that a

Jury ratired under charge of a constable, were

sworn, returned into court, etc., it will be pre

sumed that they were duly kept toeether, agreed,

and delivered their verdict in due form.—Clague

y. Hodgson, 16 Minn. 329, (Gil. 291.)

Docket.
75. Failure of the Justice's docket to show ap

pearance of parties, that fact appearing other

wise in the record, is mere irregularity, not

affecting his judgment. —Tyrrell v. Jones, 18

Minn. 312, (Gil. 281.)

76. Where written pleadings are filed in a Jus

tice's court an omission of the Justice to state in

his docket the nature of plaintiff's claim will not

affect the validity of the Judgment.—Fayson v.

Everett, 12 Minn. 216, (Gil. 137.)

77. Gen. St. Minn. 1886, c 65, does not re

quire the justice's docket to contain the veriti-

cations of the pleadings. — Tyrrell v. Jones,

18 Minn. 312, (Gil. 281.)

78. It Is not necessary that a Justioe's docket

should show affirmatively the verification of a

complaint filed in his court.—Burt. v. Bailey, 21

Minn. 403.

79. The affl lavit for change of venue in a Jus

tice's court need not be set forth in the docket

either verbatim or in substance. —MeGinty v.

Warner, 17 Minn. 41, (Gil. 23.)

80. Informalit ies and inaccuracies in the dock

ets of justices of the peace are to be disregarded

if the meaning is ascertainable, and conformable

to law.—MeGinty v. Warner, 17 Minn. 41, (Gil.

23.)

Judgment—In civil cases.

81. In an action before a Justice of the peace a

defendant waives nothing by failure to appear;

and to sustain a judgment by default, plaintiff

must show a strict compliance with the statute.

—School Dist No. 7 v. Thompson, 6 Minn. 280,

(Gil. 221.)

82. A judgment based upon a verdict rendered

in a justice's court, on consent of the parties, by

a majority of the jury, cannot be sustained where

the defeated party's consent was given in igno

rance of the fact, known to his opponent, that

the majority was against him. —Snow v. Hardy,

3 Minn. 77, (Gil. 35.)

83. The entry of judgment in a justico's docket

showed the amount of costs as "30.05," without

any dollar-mark. The items in the margin footed

up to the amount of $30.65. Held sufficient to sus

tain the Judgment.—Fayson v. Everett, 12 Minn.

210, (Gil. 137.)

84. In a oase where a Justice has Jurisdiction,

the same presumptions prevail as to the regular

ity of proceedings therein as in the ca*'- of

courts of record.—Clague v. Hodgson, 16 Minn.

829, (Gil. 291.)

85. A judgment of a justice of the peace can

not be collaterally attacked on the ground that it

was for an amount exceeding the sum demanded

in the complaint—GiUett v. Truax, 8 N. W. 767,

27 Minn. 628.

In criminal cases.

86. It is proper for a justice to sign a Judgment

entered by him in his docket, but not essential to

its validity in the absence of statutory require

ment—State v. Bliss, 21 Minn. 458.

87. Where, in a criminal case, before a Jus

tice of the peace, it appears from the docket en

tries that the'proper recognizance had been given,

notice of appeal served, proof thereof made, and

appeal allowed, the burden of proof is on the

partv seeking to contradict such entry to show

its falsity.—State v. Christensen, 21 Minn. 500.

88. Under Gen. St. Minn. 1878, c. 65, 5 171,
providing that a Justice of the peace shall enter

judgment for the fine and costs against a defend

ant convicted in a criminal case, and may com

mit him until the judgment is satisfied, a com

mitment may be issued by the Justico at any time

before the payment of the fine, except during the

pendency of an appeal.—In re Shaw, 16 N. W.

461, 31 Minn. 44.

Justifiable Homicide.

See Hsmlclde, 24-27.

Justification.

Of assault see Assault and Battery, 6, 19-21.

libel, see Libel and Slander, 32-41.

trespass, see Trespass, 6.
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Killing Stock.

Bee Railroad Companies, 230-281.

Knife Falls Boom Corporation.

See Constitutional Law, 75; Logs and Logging,

80, 81.

Knowledge.

By testator of contents of will, see Wills, 23.

Denial of, see Pleading, 83-88.

Evidence of, see Evidence, 883-390.

Juror's knowledge of facts, see Trial, 130.

Of danger, see Matter and Servant, 113-138;

NegWjence, 5S-63.

experts, see Evidence, 157-176.

falsity of representations, see Djcelt, 11-13.

L.

Labor.

See Master and Servant; Work and Labor.

Laches.

See Eqxiity, 74-81.

Failure to assert title, as against adverse claim,

see Adverse Claim, 22.

In actionfor

Relief against judgment, see Judgment, 374.

Specific performance, see Specific Performance,

71-77.

In action to

Quiet title, see Quieting Title, 15.

Redeem from mortgage, see Mortgages, 443-453.

Set aside foreclosure sale, see Mortgages, 290,

291.

In reviving action, see Abatement and Revival,

36-28.

Lakes.

Inland lakes not navigable waters of United States,

see Maritime Liens.

LANDLORD AND TENANT.

I. The Relation, 1-4.

II. Rights ant> Liabilities, 5-11.

III. Leases, 12-35.

IV. Assignment and Subletting, 86-47.

V. Tenancies from Year to Yeah, 48-54.

VI. Tenancies from Month to Month, 55.

VII. Tenancies at Will, 56-53.

VIII. Rent, 59-76.

IX. Recovery op Possession, 77-95.

X. Renting on Shares, 96-93.

Action for use and occupation, see Use and Occu

pation.

Counterclaim in action for rent, see Counter

claim and Set-Off, 12.

Lease with privilege of purchase, see Mort

gages, 8.

Mortgage of landlord's Interest in crop of land

rented on shares, see Chattel Mortgages, 4.

Right to fixtures, see Fixtures, 5-7.

I. The Relation.

When relation exists.

1. A company owning land, on which they were

operating quarries, erected buildings thereon, de

signed as boarding-houses for their employes.

They made a contract with plaintiff to "run*

these houses, he to furnish them with necessary

furniture, bedding, etc., board the company's men

for (4.50 per week each, and pay the company a

monthly rent for the houses. The mode of pay

ment was that the company deducted each man's

board bill out of his wages, and paid it over to

plaintiff, less the amount due them for rent. The

number of men employed by the company varied

at different times, and they neither agreed to fur

nish plaintiff any particular number of boarders,

nor that all their employes should board with him.

Plaintiff was to give his time and personal at

tention to the supervision of the houses. Held,

that this was a lease of the houses, and created

the relation of landlord and tenant, and not of

master and servant, and therefore the possession

of the houses was in plaintiff, and a subsequent

agreement, securing the company for advances to

plaintiff, but so as not to interfere with the effi

cient management of the houses, and containing

certain terms and conditions on which plaintiff

would have a right to continue the business, did

not change that relation.—Lightbody v. Truelsen,

(Minn.) 40 N. W. 67.
39 Minn. 310.

2. Where a religious society employs a pastor

under an agreement by which he Is to receive for

his services as such a certain cash salary, and the

use of a parsonage as a residence, the contract is

one personal to himself, and is terminated by oper

ation of law at his death, and his personal repre

sentative has no right to the possession of the par
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Bonage after his decease. His occupancy, being

connected with, and in consideration of, his serv

ices as pastor, does not create the conventional re

lation of landlord and tenant.—East Norway Lake

N. E. Lutheran Church v. Froislie, (Minn.) 85 N.

W. 260.

37 Minn. 447.

8. Evidence that defendant occupied leased

premises for a time with the consent of the lessee,

and while the lease was a subsisting one, is not of

itself sufficient to show the relation of landlord

and tenant between the lessor and defendant, so

as to entitle the lessor to maintain an action for

rent.—Crosby v. Uorne & Dana Co., (Minn.) 47 N.

W. 717.

45 Minn. 249.

Attornment.

4. The ancient common-law doctrine of attorn

ment by tenants is not in force in Minnesota.—

Jones v. Rigby, (Minn.) 43 N. W. 390.

41 Minn. 530.

II. Rights ant Liabilities.

Estoppel to deny landlord's title.

5. In an action for rent, where there has been

no eviction, a tenant cannot dispute his landlord's

title.—Allen v. Chatfield. 8 Minn. 435. (Gil. 380.)

C. As against a stranger, a tenant is not es

topped from denying his landlord's title.—Cole v.

Maxfield, 13 Minn. 335. (Gil. 220.*

7. A person who has leased certain premises

situated in the bed of the Mississippi river, and

as such paid rent therefor, cannot, in an action

by his landlord to recover possession, avail him

self of the abstract rights of the public as a de

fense, and controvert the landlord's titleorright

of possession by claiming that the river is a free,

navigable stream, and the premises constitute

an unlawful obstruction to navigation.—St. An

thony Falls Water-Power Co. v. Morrison, 13

Minn. 249, (Gil. 163.)

8. Where a lessee takes possession of premises

under a lease, and pays the rent for a portion of

the term as provided by the lease, he cannot aft

erwards, while remaining in possession under the

lease, refuse to pay rent afterwards accruing, on

the ground that he was the owner of tho premises

when the lease was made, and that the lessor had

no title thereto.—Morrison v. Bassett, 2 N. W.

851, 26 Minn. 335.

Repairs.

9. In the absence of astipulation in the lease,

• lessor cannot enter on the leased premises dur

ing the term to make repairs, though such repairs

are necessary from the unsafe condition of the

premises ; and, where the right is reserved in the

lease to enter and make certain repairs at a cer

tain time during the term, the lessor cannot do

so at any other time.—Goebel v. Hough, 3 Jf. W.

847. 26 Minn. 252.

10 Plaintiff leased and occupied the lower

story of defendant's building, separate rooms in

the second-story of which were occupied by

other tenants, it did not appear that any of the

tenants had control of the roof, or were charged

with the duty of repairing it, or that there was

any covenant or agreement to repair by either

party to any of the leases under which the sev

eral tenements in the building were occupied.

The roof having become defective and out of re

pair, water during rain-storms leaked through

into plaintiff's premises, and damaged his goods.

Held, that defendant was not liable for such

damage, either upon an implied covenant to re

pair the roof, or upon the principle that he, as

the owner of the upper portion of the building,

was bound so to use his own property as not to

injure plaintiff.—Krueger v. Farrant, 13 N. W.

158, 29 Minn. 385.

Injury to third person from defects.

11. Defendant, a water-power company, owned

certain land, through which a canal for the pas

sage of water was constructed, and over which

canal a platform was built for the driving of

teams, and as a general passage-way. Tho mill-

sites on each side of the canal were leased, and

with the lease a right of way over such canal

was also granted. Held, that defendant, owner

of the canal, wus liable for damages resulting

from the defective condition of the platform;

and that a tenant was not, though the platform

where the injury occurred was constructed by a

former subtenant of such tenant—Nash v. Min

neapolis Mill Co.. 34 Minn. 501.

HL Leases.

Execution.

13. A lease for a term not exceeding three years

need not be executed in the presence of two wit

nesses, as required by Comp. St. Minn. c. 35, $ S, of

"deeds" of land or any interest in land, as they

are taken out of the operation thereof by Id. S 30,

which provides that "conveyances, "as used in the

chapter, shall not be construed to embrace leases

for a term not exceeding three years. — Chandler

v. Kent, 8 Minn. 524, (GiL 467.)

Parties.

13. The rule which subjects a new lease taken

by a tenant under an old lease to the rights of

a person entitled to the benefits of the old lease

cannot be applied where there is no evidence

that the property described in the second is the

same as, or any part of, that described in the first

lease.—Day v. Minneapolis Mill Co., 23 Minn.

334.

Covenants and conditions in general.

14. A printed form of a leaso contained a cov

enant not to sublet without the lessor's written

consent, and following this were conditions, one

of which reserved the right to re-enter in case of

subletting without the lessor's consent Parties

who prepared a lease upon such form erased the

clause containing the covenant, but left that con

taining the condition unchanged. Held, that the

erasure of the covenant did not raise an inference

that they intended the condition to be of no effect.

—Pond v. Holbrook, 20 N. W. 232, 33 Minn. 291.

Description of premises. ,

15. A lease of a building eo nomine Is a lease of

the land on which the building stands.—Lanpher

v.Glenn, (Minn.) 33 N. W. 10.

87 Minn. 4.
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16. A lease described the property let as "the

two-story (and rear basement) frame stores, and

dwellings overhead, situated on the westerly side

of Jackson street, * * * being a portion of the

east half of the north-west quarter of section

thirty-one," "together with the appurtenances

thereof. " Held, that the lease covered the entire

building, and passed an interest in the land.—

Laiipher v. Glenn, 33 N. W. 10, 37 Minn. 4.

Condition of premises.
17. On a lease of stores, which contains provis

ions for finishing and fitting up the premises, in

cluding the basement, in whicb the lessee pro

poses to store goods, there is no implied cove

nant that the stores are provided with drainage

facilities, or that they are suitable for the les

see's business. —Wilkinson v. Clauson, 12 N. W.

147, 29 Minn. 91.
IS. In negotiations for a lease of stores then

being built, the lessor recommended them to the

lessee as suitable for his business, and stated

that there was an excellent sewer connected

with the stores, which would make the premises

clean. Such a sewer had been constructed with

ordinary care by the lessor, and both parties be

lieved it sufficient, though it was not exairined

by the lessee. The lease contained no stipula

tions on the subject. Although the sewer was

safe and sufficient in ordinary storms, it proved

insufficient in a heavy rain-storm of exceptional

severity, and the premises were flooded, and the

lessee's goods greatly damaged. Held, that

the lessor's statement must be considered as the

expression of his opinion and judgment, and proof

thereof did not sustain a rharge of fraud.—

Wilkinson v. Clauson, 12 N. W. 147, 29 Minn. 91.

Use of premises.
19. A lease specified that the lessees should

keep the premises "clean," and also that they

should not be occupied for a saloon or meat mar

ket. Held, that the agreement to keep the prem

ises clean was not qualified by an implied right on

the part of the lessees to use the premises for any

purpose, however foul in itself, excepting only

those occupations mentioned, and that the agree

ment was broken by using the premises for an un

dcrtaking establishment and morgue, and keeping

dead bodies therein in an offensive condition.—

Clementson v. Gleason, 30 N. W. 400, 36 Minn. 102.

20. Defendant leased certain premises on condi

tion that he should at all times keep a certain stair

way and area—part of the leased premises—open,

clean, and free from rubbish. For several months

after default therein plaintiff received rent month

ly in advance, up to the first of the last month,

when the lease expired, unless extended by a

right reserved to defendant so to do. Defendant

during the last month continued to violate the con

dition, and, on refusal to comply, was notified bv

plaintiff that the lease should not be extended.

Held, that the condition, being a continuing one,

was waived only as to past breaches by acceptance

of rent by plaintiff, who was not thereby precluded

from taking advantage of the forfeiture resulting

from a subsequent or continued breach.—Gluck v.

Elkan, 30 N. W. 446, 36 Minn. 80.

Agreement to keep insured.
21. In a lease of a building, commencing April

15th, one of the conditious was that the lessees

should, as soon as April 18th, procure for the

benefit of the owner "an insurance thereon in

some responsible company, and keep the same in

sured during their term. " April 20th the prop

erty was destroyed by fire. Held, that the in

surance contemplated was an insurance against

fire, and that the neglect of the lessees to procure

the insurance sooner than April 18th did not ex

cuse them from failure to keep the property in

sured thereafter, and that they were liable for

the damages sustained by reason of thei r failure.

Rhone v. Gale, 12 Minn. 54, (Gil. 25.)

Injury to or destruction of premises.

22. A lease provided that if at any time during

tbe term the demised premises "shoul 1 be rendered

partially untenantable by fire or the el jments, " but.

the business of the lessee could still be conducted
therein while being repaired, the lessor should re

pair thesame as soon as practicable, the occupancy

of the lessee to continue during such repairs, and

for such occupancy he should pay the fair value

until the repairs were completed, and thereafter

the rent stipulated in the lease, as if no such dis

turbance had occurred. During the term the base

ment of the building became so wet and unhealthy

as to be untenantable by reason of springs of wat er

Eercolating and oozing through and under the

asement walls. Held, that the basement was not

rendered untenantable "by the elements" within

the meaning of the lease, which refers only tc some

sudden, unusual, or unexpected action of the ele

ments, as floods, tornadoes, and the like, occurring

during the term, and not to the natural and ordi

nary results of au efficient cause existing at the

time of the demise.—Harris v. Corliss, Chapman

& Drake, (Minn.) 41 N. W. 940.
40 Minn. 106.

2.1. At common law, and in Minnesota prior to

the act of 1883, a covenant in a lease of land for a

term was not terminated by destruction by Are of

the buildings on the land, unless so provided in

the lease.—Lanpher v. Glenn, (Minn.) 33 N. W. 10*

37 Minn. 4.
24. Gen. St. Minn., Supp. 1S88, o. 75, § 38o, releas

ing tenants from further liability for rent in case

the premises are rendered untenantable by fire,

etc., does not terminate the lease of a tenant who

resumes occupancy after repairs, and continues to

pay rent, which is accepted by the landlord with

out objection. — Boston-Block Co. v. Bufflngton

(Minn.) 40 N. W. 361.
89 Minn. 385.

Covenant to pay taxes, etc.
25. vv nere a lease contains a covenant to pay all

taxes and assessments, and the lessor conveys all

his interest in the land with general warranty and

covenant against incumbrances, at a time when

the taxes, as between grantor and grantee, have

become a lien on the land, such lessor may, there

after, pay the taxes, in performance of his cove

nant against incumbrances, and then recover them

from the lessceor his assignee.—Wills v. Summers.

(Minn.) 47 N. W. 463.
45 Minn. 90.

26. Where, by the terms of a lease, the lessee

assumes to pay "all taxes, levies, or assessments

on the premises during the continuance of the

lease, " he is liable for taxes and assessments

which have been "duly levied, charged, and con-
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Armed" during the term, though they may be

payable thereafter.—Craig 7. Bummers, (Minn.)

49 N. W. 743.

47 Minn. 189.

Covenant for renewal.

27. A lease of land gave the lessee the right to

a renewal "unless the party of the first part

wishes the piece of land for building purposes."

Held, that this was a covenant binding upon the

grantee of the lessor, and that it reserved to such

grantee the right to decline to renew the lease

if he desired to use the land for building pur

poses.—Leppla v. Mackey, 10 N. W. 470, 31 Minn.

Parol evidence to vary terms.

28. in an action to recover rent under the terms

of a written lease, evidence that the lessor made

an oral agreement prior to the execution of the

lease to introduce gas and water into the prem

ises, and failed to do so, is inadmissible where

there is no covenant to that effect in the lease.—

McLean v. Nicol, (Minn.) 45 N. W. 15.

43 Minn. 169.

Surrender—Termination.

29. A surrender of a lease, and leasehold cs -

tate thereby created, can take place only by mut

ual agreement between lessor and lessee, or

some act by the party against whom it is claimed,-

inconsistent with the continuance of the term,

and the validity of which he is estopped from

denying.—Nelson v. Thompson, 23 Minn. 508.

80. Upon an offer to surrender leasehold prem

ises before the expiration of the term, the agent

of the landlord received and retained the key to

the premises, stipulating, however, that tin

lessee should oe held liable for the rent until an

other tenant was procured. Held a conditional

acceptance only, to take effect as a surrender

when another tenant was procured, and that no

surrender by operation of law could be predi

cated upon such facts. —Nelson v. Thompson, 23

Minn. 508.

81. A lease of a water privilege and mill -site

provided that it should "continue for the term of

Ave years, " and the yearly value should bo ap

praised for another period of five years, and, if

the lessee should elect not to pay such sum, the

value of the improvements to be appraised, and

the lessor to pay the value so appraised, "which

shall terminate this lease. " It also provided for

the like appraisal at the end of 10 and 15 years,

respectively, the lease to. terminate at the end of

20 years, upon payment to the lessee of the ap

praised value of the improvements. Each party

was to appoint one appraiser, and on disagree

ment they were to appoint a third. At the expi

ration of 15 years, the lessee elected not to pay

the appraised rental for another term, and ap

praisers were appointed to tlx the value of the

improvements, but could not agree after the ap

pointment of the third appraiser. Held, that

the lease did not terminate until the appraise

ment and payment of the value of the improve

ments.—Cahill v. Eastman, 18 Minn. 824, (Oil.

292.)

32. The owner of leased property informed the

lessees that he wished to erect a building on the

leased premises for his own use. The lessees

made no objection to the entry by the owner, anfl

they and their assignee paid the rent reserved

for several months after such entry. Held, that

there was a surrender of the portion of tho prem

ises upon which the owner entered.—Smith v.

Pendergast, 3 N. W. 978, 26 Minn. 818.

33. In an action for rent it appeared that de

fendants were tenants from year to year, the ten

ancy commencing October 1, 1876, the rent being

payable monthly in advance. On March 6, 1877,

defendants gave notice to plaintiff that they

would vacate the leased premises on April 1,

1877. During March plaintiff took several per

sons to the premises and offered to rent to tbem,

asking defendants, if they were going to move

out, whether they could not do so by March 15th,

as well as on April 1st. On April 6th defend

ants moved all their effects from the premises,

except some oats and a safe, which they moved

four days later. When defendants vacated the

premises plaintiff told them that he would look

to them for rent for the rest of the term. On be

ing asked for rent after they had moved out every

thing except the oats and safe, defendants in

quired of plaintiff how much he was going to

charge them for leaving the oats there, and were

told the same as before. They refused to pay,

and plaintiff told them that, if they did not move

the oats, he would have them shoveled out.

Held not a surrender of the lease.—Dayton v.

Craik, 1 N. W. 813, 26 Minn. 133.

34. On a question of surrender of a lease the

evidence was that one of the lessees brought the

keys of the premises to the lessor's agent, and

left them on the table, stating that they had

abandoned the premises because they were un

tenantable. Tho evidence was conflicting as to

whether the agent accepted the keys, hut ho tes

tified that he refused to do so. Held, that a find

ing by the court that there was no surrender and

acceptance was Justified.—Lucy v. Wilkins, 28

N. W. 861, 83 Minn. 441.

85. In February, 1877, R., to secure payment

of certain promissory notes, executed to plaintiff

a mortgage of land, and on the next day executed

to him a lease of the same laud, plaintiff agree

ing to pay thereon as rent the proceeds which

should arise from the farming of the premises

during the term, or that might be realized by

subletting; the same to be applied to the pay

ment of any advances to It. to farm the land, and

of the interest and principal of the mortgage. In

March, 1879, plaintiff sublet the premises for the

season, and it was agreed that the title to the

wheat grown thereon was to be in plaintiff, and

the subletting was renewed on the same terms

for the season of 1880. Wheat raised on the prem

ises during the latter season was mortgaged by

K. to defendant. During 1878 and 1879 plaintiff

had made advances to R. to enable him to farm

the land, no part of which was repaid, and in

February, 1881, the mortgage of 1887 was fore

closed by a sale of the mortgaged premises to

plaintiff, for the full amount of the debt thereby

secured. Held, that such foreclosure did not,

at least until the time of redemption from the

sale had expired, terminate the relations of lessor

and lessee, and sublessor and sublessee, between

plaintiff and R, nor take away plaintiff's author

ity to enforce his rights under the lease and sub
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lease, among them his right to the wheat, as se

curity for his advances, as well as for the prin

cipal and interest of the mortgage debt; that

the lease to plaintiff was not void, as without

consideration, being made in consideration of

what was equivalent to an agreement by plain

tiff to pay rent; and that it was properly record

ed as a lease, not as a chattel mortgage.—Chad-

bourn v. Rahilly, 25 N. W. 638. 84 Minn. 346.

v IV. Assignment and Subletting.

Assignment — What constitutes, and

effect.

36. Whenever a lessee grants or transfers the

whole term for which the premises were leased

to him, leaving no reversionary interest in him

self, it amounts to an assignment of the lease,

though the instrument is in form a sublease,

And reserves rent and a right of re-entry, for a

breach of any of its conditions.—Craig v. Sum

mers, (Minn.) 49 N. W. 742.

47 Minn. 189.

37. A lease for six months contained a clause:

"A continuance of this lease for the term of one

year, at the same rate, to be at the option of the

party of tbe first part," (the lessor, i After the

six months expired, the lessees indorsed an assign

ment of all their right, title, and interest there

in, and under sucb assignment, and the words

"this assignment satisfactory," the lessor and as

signee signed their names. Held, in the absence

of a showing of fraud or other matter in avoid

ance of the contract, that such writings were

conclusive as to tbe continuance of the lease and

assignment to the assigneo named.—Cutler v.

Whitcher, 21 Minn. 373.

Bights and liabilities of assignee.

38. Covenants in a lease to pay rent and taxes

on the demised premises run with the land, and

an assignee of a lease, by accepting possession un

der the assignment, in the absence of stipulations

to the contrary, assumes the liubility for obliga

tions maturing, by virtue of such covenants, while

he holds the estate.—Trask v. Graham, (Minn.) 50

K. W. 917.

47 Minn. 571.

39. A covenant of warranty in an assignment

of a lease, which is limited to the right, title, and

interest of the assignor, does not include a liabil

ity for accruing rent and taxes.—Trask v. Gra

ham, (Minn.) 50 N. W. 917.

47 Minn. 571.

40. Since the covenant to pay rent runs with

the laud, the assignee of a lease under which the

rent is payable quarterly, who takes possession

during a quarter, becomes liable for the whole

quarter's rent, in the absence of a stipulation to

the contrary; and. haviog paid tbe same, he can

not recover from the assignor the rent for the time

between the assignment and the beginning of the

quarter.—Trask v. Graham, (Minn.) 50 N. W. 917.

47 Minn. 571.

41. Since a covenant in a lease to pay taxes runs

with the land, an assignee of the lease, in the ab

sence of a stipulation to the contrary, where the

covenant is general, assumes the liability for taxes

which do not become delinquent until after the as

signment, though they may have become payable

before the date of the assignment, and may be for

the year which ended before such date. —Trask v.

Graham, (Minn.) 50 N. W. 917.

47 Minn. 571.

42. Where a lease of real estate contains a cov

enant to pay the taxes assessed upon the premises

during the continuance of the lease, an assignee

thereof in possession is bound by the covenant to

pay them, and if paid by the lessor he may recover

the same, after they become due, of such assignee.

—Wills v. Summers. (Minn.) 47 N. W. 463.

45 Minn. 90.

Subletting—Bight to sublet.

43. A tenant for years, If unrestrained by cov

enant, may assign his interest in or sublet the

£remises.—Gould v. Eagle Creek School-Disk, 8

[inn. 427, (Gil 382.)

44. A., being the owner of certain land, agreed

with B. that he should cultivate a portion of it on

shares for one year, and have the use of certain

rooms in tbe house situated on the lands for the

same term. Held that, as to the rooms in the

house, B. was a tenant for years, and might sublet

the same, if he desired, for the purposes of a school.

—Gould v. Eagle Creek School-Dist., 8 Minn. 427,

(Gil. 832.)

What constitutes.

45. A lease of lands abutting on a publlo street

provided that the lessee should not sublet without

the lessor's written consent, but contained no oth

er restriction as to the use of the premises. Held,

that it was not a subletting for the lessee to per

mit a railroad company to lay its tracks on the adja

cent half of the street, and also to lay tracks on the

leased premises, partly for the convenience of the

lessee, so as to entitle the lessor to re-enter; but

such permission is a mere license. — State v. tit.

Paul, M. & M. R. Co., U N. W. SO, 28 Minn. 488.

Liabilities of sublessee.

4fi. A sublessee is bound by whatever affect

ing his title is found in the principal lease, al

though the lease is not recorded, and he has in

fact no notice of its contents.—Stees v. Krauz

90 N. W. 241, 32 Minn. 313.

47. A covenant In a lease against a certain use

of the premises by the lessee, "his heirs, admin

istrators, or assigns," is binding on a sublessee,

as in the nature of a condition affecting the es

tate granted, restricting and limiting the rights

of the lessees. — Stees v. Kranz, 20 N. W. 841. 33

Minn. 313.

V. Tenancies from Year to Year.

Creation and existence, generally.

4S. Tenancies from year to year will be held

.o still exist, in the absence of any express pro

vision of statute abolishing them, or any pro

vision from which sucb result can be claimed to

be implied, other thau Gen. St. Minn. c. 45, {1,

dividing estates in land into estates of inherit

ances, estates for life, estates for years, estates

at will and bv sufferance; and chapter 75. J 40,
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providing thai all estates' at will may be deter

mined on three months' notice; and chapter 84,

S 11. governing summary proceedings for posses
sion by a landlord, which authorizes the remedy,

where the tenant is not in arrears, only when

the tenant holds over after the termination of the
period for which the premises were demised, and

where a tenant at will holds over after notice to

quit.—Hunter v. Frost, (Minn.) 49 N. W. 327.

47 Minn. 1.

Effeot of holding over to continue terms

of lease.

49. Where one who holds under a lease for a

year, with rent payable monthly, holds over after

the expiration of his term, he becomes a tenant

from vear to year at the election of the landlord,

and this though he may have given notice before

the term expired that he did not want the premises

another year.—Smith v. Bell, (Minn.) 47 N. W.

2ti3.
44 Minn. 524.

60. Where a landlord permits a tenant to re

main in possession after the expiration of a lease,

receiving rent quarterly for more than a year,

the law presumes the tenancy to be one from

year to year, upon the terms of the original de

mise, subject to all the conditions and covenants

of the original lease, so far as they am applica

ble to the new order of things.—Gardner v

Board County Com'rs Dakota County, 21 Minu

33.

51. An offer by a landlord, made after the ex

piration of the term of a written lease, to grant

a new lease, and conditional agreement on the

part of the tenant to accept such offer, do not

constitute an agreement for a new lease, pre

venting the application of the terms and condi

tions of the old lease to a tenancy from year to

year, created by the tenant remaining in pos

session and the landlord receiving rent.—Gard

ner v. Board County Com'rs Dakota County, 21

Minn. 33.

52. A condition In a lease by which, apon the

happening of a certain event, the tenant was to

be permitted to vacate and surrender the prem

ises,, is applicable to a tenancy from year to year,

created by f"e tenant remaining in possession

after the teimination of the original term.—

Gardner v. Board County Com'rs Dakota County,

21 Minn. 33.

58. Where a tenant, holding over «fter his

lease, remains in possession after notice from

the landlord that greater rent than that stipu

lated in the lease will be required, he will b«.

deemed to ha\s assented to such increase, and

to that extent the old lease will not apply.—

Gardner v. Board County Com'rs Dakota County.

21 Minn. 33.

Notice to terminate.

54. Gen. St. Minn. c. 75, J 40, providing for

the determination of estates at will on three

months' notice, applies to tenancies from year to

year, except that, in the case of a tenancy from

year to year, the notice to quit must still termi

nate at the end of a year.—Hunter v. Frost,

(Minn.) 49 N. W. 327.

47 Minn. 1.

VI. Tenancies from Month to Month.

Notice to quit.

55. In a tenancy from month to month, the

term commencing on the first day of the month, a

notice to quit may be valid, although it requires-

the tenant to quit on the last day of the month,

instead of the first day of the following month.—

Petsch v. Biggs, 18 N. W. 101, 31 Minn. 392.

VII. Tenancies at Will.

What constitute.

56. Where a lease fixes no term for the ten

ancy, the lessee is a tenant at will, and author

ized to terminate his tenancy by three month's

notice, as provided by Gen. St. Minn. 1866, a 75,

S 21.—Sanford v. Johnson, 24 Minn. 172.

57. A wife's land was leased to a tenant, who

was notified that his lien would not be extended on

the old terms. The leasing of the premises was

intrusted by the wife to her husband as her agent,

and he leased to the tenant for a year at an in

creased rent. The tenant refused to accept a lease

tendered by the wife. At the end of his first

term, he paid a month's rent in advance, at the

rate fixed in the lease made by the husband. The

wife received the money, but it did not appear

that she had notice of that lease. Held, that the

acceptance of the month's rent did not create a

tenancy on the terms fixed in the lease made by

the husband, nor a tenancy from year to year, but

a tenancy at will only.—Fall v. Moore, (Minn.) 48-

N. W. 404.
45 Minn. 515. 517.

Termination—Surrender.

58. An agreement between a landlord and his

tenant at will for a termination of the tenancy

by a surrender by the tenant and acceptance

thereof by the landlord on a day earlier than the

date on which the tenancy could be terminated

by either party without the consent of the other

is valid; the reciprocal surrenderor rights con

stituting a consideration on each side.—Engelsv.

Mitchell, 14 N. W. 510, 30 Minn. 122.

VIU. Rent.

Liability of lessee, generally.

59. A verbal promise by a lessor made without

consideration to accept from a lessee in possession

a less rent than is reserved by the lease is nudum

pactum, and cannot be enforced.—Wharton v.

Anderson, 9 N. W. 860, 28 Minn. 301.

Time of payment.

60. The lessees of a mill agreed to pay $200 a

month rent, and to keep the mill in good repair,

unless tho cost of repairs should exceed $35, in

which case the rent of the mill was to be stopped

until the repairs were made. Held, that such

agreement did not change the times fixed for the

monthly payments, but merely lessened the

amounts due at such times, if repairs in excess

of 135 became necessary. — Hall v. Smith, 16

Minn. 58, (Uil. 46.)

61. A lease pro tided that the tenant should

pay as rent the sum of $40 per month for and dur
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Ing the term of the lease, and on failure to make

the payments as therein provided the landlord

should have a right ot re-entry, without working

a forfeiture of rents to be paid. Held, that the

rents were payable monthly, and not at the end

of the term.—Gibbens v. Thompson, 21 Minn.

398.

Abatement.

62. The landlord agreed to furnish certain

bolting for the repair of a mill, which was to

be put in by the lessees. Landlord and lessees

consulted together as to the quantity required,

which, being ascertained, the landlord furnished.

There was a mistake in measurement, causing a

deficiency in the amount of bolting required,

which was not discovered until after the lessees

made default in the payment of rent. Held, that

such deficiency was no ground for abatement of

the rent.—Hall v. Smith. 16 Minn. 68, (Gil. 46.)

Injury or destruction of premises by

elements.

63. Under Laws Minn. 1883, o. 100, which

provides that the lessee of a building Is uot

bound to pay rent after its destruction or injury

by the elements without any fault or neglect on

his part, and which permits him in such a case

to quit and surrender the leased premises, the

lessee must surrender the premises before he is

absolved from liabilitv for future rent.—Roach

v. Peterson, (Minn.) 50*N. W. 80.

47 Minn. 291.

64. When the leasehold premises become un

tenantable the lessee must promptly, and within

a reasonable time, elect whether he will retain

his lease, or terminate it by surrendering pos

session, under Laws 1883, c. 100, providing that

the lessee of a building which shall without his

fault become untenantable shall not b€ liable

for rent, and may thereupon quit, and surrender

possession; and, having once made bis election,

he cannot afterwards change it.—Roach v. Pe

terson, (Minn.) 60 N. W. 601.

47 Minn. 462.

66. Where a tonant remains In possession and

occupies premises for two months and a half aft

er ihey are partially destroyed by fire, and for

one month after the lessor has substantially re

paired the injuries, he will be deemed to have

elected to retain his lease.—Roach v. Peterson,

(Minn.) 60 N. W. 601.

47 Minn. 462.

66. In an action for rent, the tenant, who

claims to be relieved from liability by the de

struction of the promises, under Laws Minn. 1883,

c. 100, § 1, must show in his answer that he is

within the terms of the act, which releases him

from liability only where the destruction of the

premises is not owing to his own fault or neg

lect, and where he has terminated tho relation

of landlord and tenant by a surrender of the

Drcmises.—Roach v. Petorson, (Minn.) 60 N.

47 Minn. 291.

Liability of guarantor.

67. Tho assignment of a lease by the lessee, with

the assont of the lessor, does not affect or impair

the liability of the lessoe on his covenants to pay

the rent, and hence will not release his guarantor

from liability for a default in the payment of rent

subsequent to such assignment.—Oswald v. Frat-

enburgh, (Minn.) 31 N. W. 173.

36 Minn. 270.

Action for rent.

68. Under Gen. St. Minn. 1878, c. 66. § 36, pro

viding that "persons severally liable upon the

same obligation or instrument, * * * includ

ing sureties on the same instrument, may all or
any of them be included in the same action, " an

absolute guarantor by indorsement on a lease of

the payment of rent according to its terms may

be joined as defendant with the tenant in nn ac

tion for the rent. Following Hammel v. Beards-

ley, 17 N. W. 858, 81 Minn. 314.—Lucy v. Wil-

kins, 21 N. W. 849, 33 Minn. 2L

69. Where a tenant under a lease for three

years occupies the leased premises for more than

two years, he cannot set up as a defense to an ac

tion for rent for the balance of the term that he

was induced to enter into the contract by the false

representations of plaintiff. — Bell v. Baker,

(Minn.) 44 N. W. 676.

43 Minn. 86.

70. Where a lessor wrongfully enters on the

leased premises during the term, for the purpose

of making repairs, the lessee is entitled, in an

action for rent, to damages caused by the inter

ruption of his business, to be ascertained by

showing the profits of the business during a rea

sonable period preceding the Interruption.—

Goebel v. Hough, 2 N. W. 847, 26 Minn. 262.

71. The complaint in an action for rent against
lessees and their surety alleged that the lessees

vacated the premises, and that immediately

thereafter the lessor notified the surety of the

fact, and that a month's rent was due and un

paid, and tendered him possession of the prem

ises, and demanded of him payment of the rent.

Held, that this did not amount to an admission

of a surrender and acceptance thereof.—Lucy v.

Wilkins, 23 N. W. 861, 33 Minn. 441.

72. In an action for rent, the defense was
fraud, in connection with the leasing of the

premises, in representations by the lessor as to

tbe sufficiency of a sewer, which proved insuffi

cient on the occurrence of a heavy rain, causing

damage to the lessee's goods. Held, that evi

dence as to the size and manner of construction

of the sewer, and the advice of an expert about

it, wereT>roper on the questions of plaintiff's

good faith and due care, and that evidence as to

the nature of the storm in question was proper

to show how the promises were affected by it,

but that evidence of subsequent storms, which

were not complained of, was immaterial.—Wil

kinson v. Clauson, 12 N. W. 147, 29 Minn. 91.

Distress.

73. Prior to Laws 1877, c. 140, abolishing dis
tress for rent, the landlord's common-law right

of distress for rent, as modified by 2 Wm. & M

c 5, allowing property distrained to be sold,

ex sted in Minnesota.—Dutcher v. Culver, 24

Minn. D84.

74. Rent, for the purpose of distress, was suffi

ciently certain if it was capable of being reduced

\
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to a certainty by computation. —Dutcher v. Culver,

24 Minn. 584.

75. When the right of distress existed In

Minnesota, a landlord did not waive the same by

accepting a conveyance, in trust for creditors, of

the property distrained, prior to the distraint.—

Dutcher v. Culver, 34 Minn. 584.

76. Prior to the abolition of distress for rent

in Minnesota, tenants in commonshould havedis-

trained severally, but their joinder in distress

was a mere irregularity in procedure, covered by

11 Geo. II. c. 19, providing that any unlawful

act in the taking of a distress shall not render

the distress unlawful, or the parties trespassers

ab initio.—Dutcher v. Culver, 24 Minn. 584.

IX. Recovery op Possession.

When proceedings maintainable.

77. It is not essential, under Gen. St. Minn. 1878,

c. 84, i 11, providing for ejectment of over hold

ing tenants, that the possession of the defendant

be maintained by force and strong hand, to entitle

recovery of possession of premises held contrary

to the conditions of a lease.—Gluck v. Elkan, SO N.

W. 446, 36 Minn. 80.

78. Defendants, as tenants of a certain mill,

were in default in paying rent, and in the per

formance of certain special agreements in the

contract of leasing as to repairs and improve

ments. Held, that the fact that the contract con

tained no provision for re-entry could not be

urged as an objection to a judgment awarding

the possession of the premises to the landlord in

case of defendants' failure to perform the spe

cial obligations of tho contract other than the

payment of rent — Hall v. Smith, 16 Minn. 58,

(Gil. 46.)

79. In the provision of Gen. St. Minn. 1878, c.

84, $ 12, as amended by Laws 1881, Kx. Sess., c.

9, relating to the issue of writs of resiitution,

that in an action on a written lease executed by

both parties thereto, "against a tenant holding

over after the expiration of said lease, " restitu

tion of the premises shall be made forthwith,

the expiration of the time expressed in the lease

as the term thereof is intended, and restitution

cannot be made upon a claim that the lease has

expired by reason of a breach of a covenant giv

ing the lessor a right of re-entry.—State v. Burr,

13 N. W. 676, 29 Minn. 432.

80. Gen. St. Minn. 1878, o. 84, $ 11, provides for

proceedings to recover possession of leased prem

ises from a tenant holding over after rent has bo-

come due according to the lease, bection 12, as

amended by Laws 1b81, provides that no restitution

shall be made under the chapter where the tenant

has held quiet possession for more than three

years after the determination of his leasehold es

tate. Held, that proceedings under the statute

may be instituted against a defaulting tenant at

any time during the pendency of the lease, wheth

er "the lease contains a re-entry clause or not.—

Suchaneck v. Smith, (Minn.) 47 N. W. 397.

45 Minn. 26.

By whom maintainable.

81. Under Gen. St. Minu. 1878, o. 84, | 11,

giving a remedy for unlawful detainer of lands

or tenements against a tenant holding over to

"the party entitled to possession, " such a pro

ceeding may be maintained by a lessee from the

owner entitled to the possession under his lease.

—Burton v. Kohebeck, 15 N. W. 678, 80 Minn. 393.

Demand.

82. A lease for a term of years at a stipulated

rent, payable quarterly, with a covenant for pay

ment by the lessee of all taxes and assessments,

contained a' clause that if any installment of rent

should not, with the interest accruing thereon, be

paid without demand within 30 days afterthe same

should become due and payable, or at any time

thereafter if demanded, or if default should be

made in any of the covenants contained in the

lease, it should be lawful for the lessor to re-enter,

etc. Held, that demand was necessary, as a con

dition of right to re-enter for non- paym'ent of rent,

but it need not be on the due day ; but for breach

of covenant to pay the taxes the landlord had a

right to re-enter without demand.—Byrane v.

Rogers, 8 Minn. 281, (Gil. 247.)

83. Under Gen. St. 1866, o. 84, g 11, which

gives tho landlord the right to proceed in forcible

entry and detainer against a tenant who "holds
over • * * after any rent becomes due," it is

not necessary that the landlord shall have first

demanded payment of the rent accrued in order

to maintain the action.—Spooner v. French, 23

Minn. 37.

Jurisdiction.

84. In proceedings under Gen. St. Minn. 1878,

o. 84, § 11, to recover rented premises detained

after the expiration of the term, a claim by the

tenant that he continues in possession under a

lease from the landlord for a further term not

yet expired does not involve the title, so as to

prevent a trial of the claim by a court not having

jurisdiction to try causes involving title to real

estate.—Judd v. Arnold, 18 N. W. 151, 81 Minn.

430.

S3. The jurisdiction and power of the munici

pal court of St. Paul in proceedings for unlawful

detainer under Gen. St. Minn. 1878, c. 84, § 11,

being the same as those conferred on justices of

the peace by Gen. St. c. 84, and the proceedings

being required to be the same, an agreement for

leasing, void under the statute of frauds, is not a

defense, though there has been a part perform

ance of such agreement by the tenant, without a

decree of a competent court enforcing the agree

ment; and the insertion in the answer of such

matter, requiring affirmative equitable relief, is

no ground for certifying the case to the district

court.—Potsch v. Biggs, 18 N. W. 101, 31 Minn.

392.

Defenses.

86. In an action to recover the possession of

leased premises, on the ground of non-payment of

rent, au overdue note of the landlord, held by the

tenant, is not an equity, within Gen. St. Minn.

1866, c. 66, § 79, subd. 3, unless it is shown that

there is no adequate remedy at law; nor is it a

counter-claim, under subdivision 1 or 2 of section

80 of that chapter.—Barker v. Walbridge, 14 Minn.

469, (Gil. 85L)

DtsUnffuished In Wallrich T. Hall, 19 Minn. 38a, (Gil
3.15.)
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Parties.

87. In an action under Gen. St. Minn. 1878, c.

84, $ 11, to recover rented premises detained
after the expiration of the term, all who are in

possession under the tenant may be Joined with

him as defendants. —Jadd v. Arnold, 18 N. W.

151, 31 Minn. 430.

88. Gen. St. Minn. 1878, e. 84, $ 11, providing

for proceedings as for an unlawful and forcible

detainer by a landlord against his tonant wrong

fully holding over, and also against the person

holding possession of the demised premises un

der such tenant, contemplates that tho proceed

ings should be taken against an under-tenant

when he is in possession under a lease from the

tenant; and such under-tenant cannot lawfully

be dispossessed by such proceedings, to which he

is not made a party. The action may proceed

jointly against the original tenant and any and

all under-tenants.—Bagley v. Sternberg, 26 N.

W. 602, 84 Minn. 470.

Complaint.

89. In an action under Gen. St. Minn. 1878, a

84, § 11, against a tenant holding over after the

determination of his tenancy, the complaint need

not expressly allege that plaintiff is entitled to

the possession, or that ho is tbe owner of the

premises, if the facts stated show tho right to be

in him.—Engels v. Mitchell, 14 N. W. 610, 30

Minn. 122.

90. The complaint in an action under Gen. St.

Minn. 1878, c. 84, J 11, against a tcnaut holtt-

ing over, stated that the tenancy was originally

a tenancy at will; that the parties agreed that

defendant should vacate the premises and sur

render them on or before a certain future day

fixed; and that plaintiff should discharge him

from all further obligations under the lease, and

accept the surrender. Held, that this showed

that the tenancy was changed to one for a fixed

term, so that no notice to quit was necessary, as

required by the statute for the determination of a

tenancy at will, previous to such action.—Eugels

V. Mitchell, 14 N. W. 510, 80 Minn. 122.

Evidence—Sufficiency.

91. An action by a landlord against a tenant

tinder the statute relating to forcible entries and

unlawful detainers cannot be sustained upon evi

dence alone of a lease of all the lessor's "interest"

In the land.—Chandler v. Kent, 8 Minn. 524, (Gil.
jay \

92. Where the sworn complaint in an action

Tinder the statute relating to forcible entries and

unlawful detainers by a landlord against a tenant

alleges a notice to quit, and refusal, which is not

denied, proof of such facts is not jurisdictional.—

Chandler v. Kent, 8 Minn. 536, (Gil. 479.)

Judgment—Right to remove fixtures.

93. By the terms of a lease, the lessee was to

have the right, at the expiration of his term, to

remove all buildings erected by him on the leased

premises. Nearly four months after the expira

tion of the tenancy, summary proceedings were

instituted against the tenant, and Judgment re

covered. The judgment not being enforced, the

tenant remained in possession a month longer,

when he attempted to remove a small frame

dwelling-house erected during the term. Held,

that the facts did not justify an instruction that

the tenant's right of removal had not been for

feited—Smith v. Park, 16 N. W. 490, 81 Minn.

Appeal.

94. An appeal lies from tho district court to the

supreme court in a proceeding under Gen. St,

Minn. 1866, c. 84, to recover possession of demised

premises for non-payment of the rent, as in any

other action originally commenced in a justice

court.—Barker v. Walbridge, 14 Minn. 469, (Gil.

351.)

95. Gen. St. Minn. 1878, c. 84, provides that a

landlord, after any rent becomes due, may bring

an action for the recovery of the possession of the

demised premises, but does not provide that the

commencement of such an action shall work a for

feiture of the lease. The statute further provides

that in case the lessee appeals he is entitled to a

stay of proceedings on giving a bond conditioned for

the payment of all rent, and other damages accru

ing during the pendency of the appeal. A lessor

brought an action under the statute against one in

possession of the demised premises, under a lease

which contained no provision for a re-entry for a

breach of the covenant to pay rent. The lessee

appealed to the district court from a judgment

against him, giving the stay appeal-bond required

by statute. Hi hi. that a crop of grain sown by the

lessee, and harvested and removed by him while

still in possession, after the commencement of the

action, but before judgment in the district court

against him, belonged to him.—Woodcock v. Carl

son, (Minn.) 43 N. W. 479.

41 Minn. 543.

X. Rbntixo on Shares.

What constitutes—Title to crops.

96. Plaintiff entered into a contract with one

L.. by which he employed L. to cultivate his

(plaintiff's) farm during a certain time, and agreed

to give L. , as compensation, one-half of the crops

raised on the land, all the crops raised to be

laintiff's. Held, that the contract was one of

iring, and the exclusive property in the crops

remained in plaintiff until he set apart L. 's share.

—Porter v. Chandler, 7 N. W. 142, 27 Minn. 301.

Division of crops.

97. A provision in a lease that the crops shall

not be removed until divided, "with the written

consent" of the landlord, may be waived by a di

vision agreed on orally.—Smith v. Roberts, (Minn.)

46 N. W. 336.

43 Minn. 842.

Action for conversion of crops.

98. Where a farm is rented for a share of the

crops, tbe landlord and tenant are tenants in

common of tbe crop raised by tho tenant, and the

taking and retention of possession thereof by

either will not entitle the other to an action for

conversion, unless the property be actually de

stroyed or converted.—Strong v. Colter, 13 Minn.

P
h
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LARCENY.

I. What Constitutes, 1-9.

II. Indictment, 10-34.

III. Evidence, 2.V35.

IV. Instructions, 36.

V. Vbkdict, 37-41.

Accessories to, see Criminal Law, 18-15.

Issue of search-warrant, see Search- Warrant.

L What Constitutes.

Intent.

1. An intent to convert the property taken to

one's own use is not necessary to constitute lar

ceny. A felonious intent to convert it to the use

of anv person other than the owner is sufficient.

-State v. Wellman, 35 N. W. 395, 84 Minn. 331.

By false token

3. To constitute the crime of larceny by false

token, within the meaning of Pen. Code Minn.

$ 415, whore the false token is a written instru

ment, it need not be such as, if genuine, would be

of logal validity.—State v. Henn, (Minn.) 40 N. W.

664.
39 Minn. 464.

Of illuminating gas.

3. Illuminating gas may be the subject of

larceny.—State v. Wellman, 35 N. W. 395, 34

Minn. 221.

Of goods taken by consent of bailee.

4. Feloniously obtaining goods from one hav-

ingsimplythe custodyof thef»ooJs as the servant

of the owner, though by the consent of such serv

ant, may involve such trespass as to make the

party so obtaining them guilty of larceny.—State

v.^McCartay, 17 Minn. 76, (Gil. 64.)

By bailee.

5. Where defendant, to whom rugs are Intrusted

to sell for cash, or on installments, or to return

them within seven days, is to have a commission

on the sales, but sells two rugs, and uses the

monej to leave the state, having sent the balance

of the goods to the place to which he went, to a

fictitious address, the jurv are warranted in con

victing him of larceny.—State y. Fisher, (Minn.)

87 N. W. 94S.

88 Minn. 378.

Of money given in change.

6. Defendant, in crossing a ferry with ,

horse and buggy, inquired the ferriage, and, be

ing informed, asked the ferry man if he could

change a $."> bill. The ferry man counted out the

change, placed it in the buggy in front of de

fendant, just as the boat touched the shore, and

then stepped back to teuU his boat, when defend

ant drove off with the money, without having

0-iven the 15 bill to the ferryman. Held, that if

he did so with felonious intent ho was guilty C*

larceny.—State v. Anderson, 25 Minn. 66.

Lost property.

7. A finder of lost property cannot be con

victed of the larceny thereof without showing

that he cither knew who the owner was, had

v. 1m. dig.—35

means of immediately ascertaining the owner,

or had reason to believe that the owner could be

found, and that he appropriated the property

with a felonious intention.—State v. Levy, 23

Minn. 104.

8. Under Pen. Code Minn. § 425, to render the

finder of lost property guilty of larceny in appro

priating it to his own use, it is necessary that he

found it "under circumstances which gave him

knowledge or means of inquiry as to the true

owner. "—State v. Boyd, (Minn.) 33 N. W. 780.

36 Minn. 538.

9. It is not necessary that he actually knew

who the owner was, but he must, at the time of

the finding, have such means of inquiry on the

subject as to give him reason to believe that, with

reasonable effort on his part, the owner will be

found—State v. Boyd, 32 N. W. 780, 36 Minn.

538.

IX Indictment.

Charging the offense.

10. An indictment accusing defendants "of

the crime of burglary, committed as follows,"

but stating facts constituting the crime of simple

larceny, is good for the latter offense.—State v.

Coon, 18 Minn. 618, (Gil. 464.)

1L In an indictment defendant was "accused
* • * of the crime of larceny, committed as fol

lows, " and facts were set forth showing embez

zlement and fraudulent conversion by defendant

to his own use of money, the property of his em

ployer. Held, that this was proper, under Gen.

St. 1866, c. 95, jj 23, making such embezzlement

and fraudulent conversion larceny.—State v.

New, 23 Minn. 76.

12. When, In an indictment for larceny. It is

explicitly charged that defendant feloniously

took, stole, and carried personal property away

from another person, alleged to be tho owner,

the intent to deprive the true owner thereof is

sufficiently alleged.—State v. Hackctt, (Minn.)

50 N. W. 4TZ.
47 Minn. 425.

13. The common-law form of indictment for

larceny is proper for the class of cases first spec

ified in Pen. Code. J 415, subd. 1, making it lar

ceny if any person "takes" property "from the

possession of thetruo owner, or of any other per

son," with intent to deprive or defraud the true

owner thereof.—State v. Friend, (Minn.) 50 N.

W. 693.

47 Minn. 449.

14. An indictment for larceny under Pen. Code

Minn. J 415, which provides for several distinct

acts or ways by which a person may commit or be

guilty of larceny, some of which were not larceny

at common law, should charge the act constituting

the alleged larceny so as to inform the accused in

which one of these different ways he is charged

with having committed the offense.—State v. Henn,

(Minn.) 40 N. W. 564.

89 Minn. 464.

15. Gen. St. Minn. 1S78, e. 95, 5 36, declaring

guilty of larceny whoever steals "any railroad

passenger ticket or tickets, prepared for sale to
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passengers, previous to or after the sale thereof,

being the personal property of any railroad com

pany, "etc. . having been framed to meet the case

of an appropriation of tickets sold by a railroad

company tc a passenger, and taken up by a con

ductor so as again to become the property of the

company, there is no repugnancy in the statute,

or in an indictment which su' stantiallv pursue?

it.—State v. Brin, 16 N. W. 4J6. 30 Minn. 533.

16. An indictment for the larceny of ware

house receipts alleged to have been issued by a

certain railroad company is sufficient without al

leging that the company had legal authority un

der its charter to issue such receipts.—State v.

Loomis, 8 N. W. 758, 37 Minn. 631.

Description of property.

17. An indictment for larceny described a

part of the property stolen as "divers bank-bills,

amounting in tho whole to the sum of five hun

dred dollars, and of the value of five hundred

dollars," without stating that a more particular

description of the bills was unknown to the grand

jury. Held, that such description was bad for

want of certainty, and that evidence in regard to

such bills was inadmissible; but, as the indict

ment sufficiently described other property stolen,

it was not demurrable.—State v. Hn.cklcy, 4

Minn. 345, (Gil. 361.)

Distinguished In State r. Taunt, 16 Minn. 111. (Gil. 101.)

18. An indictment for 'arceny described the
property stolen us "divots and sundry genuine

and current treasury notes, of different denomi

nations, issued by the treasury department of the

United States, and divers and sundry genuine

and current hank-notes, of different denomina

tions, issued by different and sundry national

banks organized under tho laws of the United

States; all of which treasury notes and bank

notes amounted to the sum of, and were of the

value or, two hundred and fifty dollars, and were

the property of one Joseph Swythyman, a more

particular description of which treasury notes

and bank notes, or any or either of them, is to

the grand jury unknown. " Held sufficient, oven

without an averment of inability to give a more

particular description.—State v. Taunt, 16 Minn.

109, (Gil. 99.)

DistlnKnlsblnK State v. Hinckley. 4 Minn. MS. (Oil. Ml.)

19. Tho averment in an indictment for larceny

that a more particular description of the property

stolon is to the grand jurv unknown is not trav

ersable.—State v. Taunt, 16 Minn. 109, (Gil. 99.)

30. A warrant for larceny described the prop

erty stolen as "four dollars and sixty cents, law

ful cioney of the United States of America, of the

following denomiiiHtions, to-wit: one two dollar

bill, two one dollar bills, and one fifty -cent

scrip, aud one ten-cent scrip, the property of tho

complainant." Held, sufficient as to description

and value of the property.—State v. Anderson,

2"> Minn 06.

21. An indirtmeut for larceny of railroad

tickets described them as "divers and sundry

geuuine railroad passenger tickets, prepared for

sale to passengers, and, after the salo thereof,

the personal property of, and issued by, " a cer

tain railroad corporation nameJ. and proceeded

u> allege that a more particular description of

any of them, or their number, was to the grand

jury unknown. Held, that this was sufficiently

definite. Following State v. Taunt, 16 Minn. 10:5,

(Gil. 99,) and State v. Hinckley, 4 Minn. 345,

(Oil. 261.)—State v. Brin, 16 N. W. 40B, 00 Minn.

532.

22. In an Indictment for larceny, a descrip

tion of the property stolen as "one mare, the

property of W., of the value," etc., is sufficient.

-State v. Friend, (Minn.) 50 N. W. 692.

47 Minn. 449.

Conclusion.

33. It is not necessary to the validity of an

indictment for simple larceny that it conclude,

"against the form of the statute."— State v.

Coon, 18 Minn. 618, (Gil. 464.)

Variance.

24. An indictment charged the larceny of "gen-

nine United States legal tender notes, genuine

national bank-bills, current as money." Held,

that it was sustained by proof of stealing a cer

tain amount in 5, 10, and 30 dollar bills, national

bank-bills, and United States bills, legal tender.—

State v. Beebe, 17 Minn. 341, (Gil. 218.)

IIL Evidence.

Admissibility.

25. On the trial of an indictment for larceny

of clothing, the prosecution cannot, fur the pur

pose of discrediting oneof defendant's witnesses,

prove a larceny by the accused of clothing not

charged in the indictment. — Hoberg v. State, 3

Minn. 262, (Gil. 181.)

36. Upon a trial for larceny, evidence as to a

finding of a jury in a civil action upon the ques

tion of ownership of the property is not. compe

tent.—State v. Hogard, 12 Minn. 393, (Gil. 191.)

27. An admission by defendant, on trial for

larceny, made some months after the property

came into his possession, that he thought the

property was that of the prosecuting witness, is

admissible.—State v. Hogard, 13 Minn. 283. (Gil.

Sufficiency—In general.

28. Defenc c and another entered a shop in the

night-time by unfastening the back door. A small

sum of monev—from 55 cents to five dollars,—had

been left in the drawer. The shop-keeper, return

ing, saw the men in the shop, ono standing near

tho money-drawer. When they ran out, he pur

sued them and caught defendant. Upon returning

from the police station, he found the money-drawer

empty. Held sufficient to sustain a conviction for

larceny in the second degree, under Pen. Code

Minn. $ 418.—State v. Summers, (Minn.) 37 N. W.

461.
38 Minn. 334.

39. On an indictment for larceny, where there

Is evidence that one B. conspired with defendant

to steal tho goods, the good faith of a pretended

sale of them to defendant by B., without the au

thority of the owner, is a question for the jury.—

State v. Colwell, (Mmn.) 45 N. W. 847.

43 Minn. 37*



1093 1034LARCENY, IIL-V.—LEASE.

Sufficiency—Possession of stolen prop

erty.

30. On trial of an Indictment for larceny,

?ecent possession of the property stolen is proper

evidence to go to the jury upon the question of

guilt; and the fact that, such possession is open

and undisguised will not explain the same, nor

will the presumption arising therefrom beentire-

ly rebutted by evidence of good character. It is

for the jury to determine the relative weight of

each part of the evidence.—State v. Hogard, 12

Minn. 293, (Gil. 191.)

81. Evidence showing possession by defendant

of stolen property shortly after the theft, conflict

ing and unreasonable statements as to how he

acquired it, an attempt by him to dispose of it at

a pawn shop, and his flight, leaving the prop

erty in the possession of the pawn broker undis

posed of, to avoid an expected arrest, is suffi

cient proof that he stole the property.—Stato v.

Johnson, 21 N. W. 843, 33 Minn. 34.

32. Stolen property was found in the possession

of the accused 11 months after the larceny. He had

made changes in it, rendering its identification

more difficult, and had made false and contradic

tory statements as to how ho acquired it. Held,

that the evidence was sufficient to sustain a convic

tion for larceny —State v. Miller, (Minn.) 48 N.W.

101.
45 Minn. 521.

33. The possession of stolen property 11 months

after the larceny may be considered in connection

with other facts tending to criminate the accused,

and it would be misleading to chargo that the pos

session "is not sufficiently recent to warrant a

verdict of guilty. "—State v. Miller, (Minn.) 48 N.

W. 401.

45 Minn. 521.

34. Upon a prosecution for larceny the only evi

dence of the defendant's guilt was proof of his pos

session of the property about a month after it was

stolen, while the defendant proved by three wit

nesses that he purchased the same, showing time,

place, and amount paid. He also called a witness

who testified that his reputation for honesty was

good. Held, that a verdict of guilty was mani

festly against the evidence, and will be set aside.

—State v. Miller, 10 Minn. 313, (Gil. 246.)

Testimony of accused.

35. At a trial for larceny of illuminating gas,

committed by connecting with a piece of lead

pipe the two arms of the service pipe at the place

whore the meter had been detached, the evidence

showed that defendant was an inmate of the

house, that he had purchased the piece of pipe,

and that shortly afterwards the burning of gas

in the house was resumed. He testified on his

own behalf, admitted purchasing the pipj for the

purposo for which it was used, but said that he

concluded it would not bo a prudent thing to do,

and that he then threw the pipe in the cellar-

way, and never saw it afterwards until ho saw

it in court; and on cross-examination he made an

evasive and equivocal attempt to deny that he

noticed the gas burning in the house, of which

he was a regular inmate. Held, that his excul

patory testimony might be discredited, and a

conviction, being warranted by the other evi

dence, should be sustained on appeal. —State v.

Wellman, 25 N. W. b95, 34 Minn. 221.

IV. Instructions.

Invading province of jury.

86. In a trial for larceny of money, there being

competent evidence tending to show that the

money was, in whole or in part, bank or treasury

notes, an instruction was given "that, if tne jury

believed the evidence of the witnesses, the pros

ecution had produced evidence of the description

of the money alleged to have been stolen suffi

cient to sustain a conviction under the indict

ment, if the jury were satisfied beyond a reason

able doubt that the defendant took the said

money with intent to steal it." Held, that, this

did not encroach on the province of the jury.—

State v. Taunt, 16 Minn. 109, (Gil. 99.)

V. Vkudict.

Sufficiency—Value of property.

37. Upon an indictment alleging larceny from

the person, defendant may be convicted of simple

larceny.—State v. Eno, 8 Minn. 220, (GiL 190.)

88. On an indictment charging the larceny of

articles of the aggregate value of over $100. a ver

diet finding defendants guilty of "grand larceny,"

but not specifying the value of the property

stolen, is indefinite and void, and no judgment

cau be rendered thoreou.—State v. Coon, lb Minn.

518, (Gil. 464.)

89. An indictment by which defendant was

"accused * * * of the crime of larceny" set

forth facts showing an embezzlement, under Gen.

St. 188 !, c. 95, $ 23, declaring such embezzlement

to be "larceny. " The verdict found defendant

guilty, and the value of the property embezzled

to be $40. Held proper and consistent.—State v.

Now, 22 Minn. 76.

Effect of general verdict.

40. Whore an indictment charges defendant

with stealing certain articles, of specified values,

a general verdict of guilty is a finding that he stole

all of the articles, and that they were of the val

ues specified.—State v. Colwell, (Minn.) 45 N. W.

847
43 Minn. 378.

41. An indictment in the accusing part charged

defendant with larceny, and in the specifications

described it as larceny from the person, and a gen

eral verdict.of guilty was rendered. Held that, if

the evidence showed simple larceny only, the

court might properly order a nolle prosequi as to

larceny from the person, and allow the verdict to

stand as a conviction for simple larceny, and on

appeal the case would be remanded for such pur

pose.—State v. Eno, 8 Minn, 220, (Gil. 190.)

■Lateral Support.

See Adjoining Land-Owners.

Lease.

See Landlord and Teiumt-

Agreements for, see Frauds, Statute of, 51-63.
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Of prison shops, see State Prison.

railroads, see Railroad Companies, 91-100,

158, 150.

state lands, see Public Lands, 112-114.

Validity of oral lease, see Frauds, Statute of, 7, 8,

47, 48.

Leave.

To sue, see Sheriffs and Constables, 57.

Legacy.

See Will*.

Legal Tender.

See Tender, 2-4.

Legislature.

Powers, see Constitutional Law, 29-35.

Legitimacy.

See Bastardy.

Letters.

As evidence, see Evidence, 62, 63, 249.
Of administration, see Executors and Adminis

trators, 1-12.

Levy.

Of attachment, see Attachment, 43-57.

execution, see Execution, 84-51.

taxes, see Taxation, 43-59.

Lex Loci.

See Conflict of Laws.

LIBEL AND SLANDER.

I. What Actionable, 1-81.

II. Pmvileged Communications, 82-41.

III. Damaoes, 42-54.

IV. Actions, 55-96.

V. Slander op Title, 97, 98.

Effect of retraction, see Constitutional Law, 175.

Statute regulating actions against newspapers,

see Constitutional Law, 76.

L, What Actionable.

In general.

I. To sustain an action of slander, it tnuBt ap

pear that tho slanderous words charged carry up

on their face an open and direct imputation of

crime, or that in themselves, or by reference to

circumstances, they are capable of the offensive

meaning attributed to them, and that the defend

ant in fact used them in that sense; and, whether

actionable in themselves or not, if it appear from

other circumstances that they were not used by

defendant or understood by by-standers in tho in

jurious sense, the action cannot be maintained.—

McCarly v. Barrett, 12 Minn. 4U4, (Gil. 3'JS.)

2. In construing an alleged libel the natural

and ordinary meaning must be given to the

words used, unless tho par'.y expressly alleges

lhat a different meaning was intended.—Stewart

v. Wilson, 23 Minn. 449.

8. To sustain a civil action for slander it is

not necessary that the alleged slanderous words

should have been spoken with intent to slander,

and should have been so understood by the hear

ers.—Shull v. Raymond, 23 Minn. 66.

Words imputing crime.

4. Words may be actionable per se, although

they do not necessarily hear a criminal import,

if, in their ordinary acceptation, they would

naturally and presumably bo undorstood by the

hearers as a charge of crime. —Stroebel v.

Wheney, 18 N. W. 98, 31 Minn. 384.

5. Words charging another with having

"stolen" the speaker's property are actionable per

se.—St, Martin v. Dcsuoyer, 1 Minn. 156, (Gil.

131.)

6. A charge that "You robbed the town of S.

You are a public robber, " is not per se slanderous,

as it does not necessarily imply a crime, as rob-

berv cannot be committed against a town.—Mc

Carty v. Barrett, 12 Minn. 494, (GIL 398.)

7. An advertisement in a newspaper described

certain property as stolen, and stated lhat the thief

was believed to be W. Held libelous per se.—

Simmons v. Holster, 13 Minn. 249, (Gil. 232.)

8. In an action for libel for a publication

stating that plaintiff had "disappeared with some

of his employer's funds, and the police had been

notiried, " it appeared that, while plaiutift had

left the service of his employer, having in his

possession and retaining about $20 collected by

him on account of his employer, it had been pre

viously understood that be was to discontinue his

service at that time; that he did not abscond,

but remained in the vicinity, and on each of the

two days prior to the publication had interviews

with his employer, but that the employer had in

formed the police authorities that plaintiff had

gone away with some of his funds, and inquired

as to how' be could recover the money; and that

the facts as published were communicated to de

fendant's reporter. It also appeared that, when

plaintiff left his employment, nn amount was

due him for wages larger than that retained by

him, and there was conflicting evidence as to

whether the retention of tho money by him was

with t he consent of an agent of his employer, ami

as part payment of his wages. Held, that tfce

Jury were justified in ascribing to the article the

meaning that plaiutift had absconded with funds

of his employer, under circumstances rendering

him criminally responsible, and that the pub

lished statement was untrue.—Malloryv. Pioueer

Press Co., 26 N. W. 904, 34 Minn. 521.

9. A complaint for libel charged that defend

ant published the false, malicious, and defama

tory words of plaintiff following, that is to say:

"Said letters and others were stolen from the de

ponent (meaning defendant) some time during

the past six years, and have been prepared ana

kept as a means for the extortion of money from
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and otherwise injuring his said partner, W. D.

Hurlbut. " Held, iu the absence of an allega

tion of other facts, going to show that the mean

ing intended was that plaintiff had stolen said

letters, or had used them for purposes of extor

tion or injury, that such words were not libel

ous.—Smith v. Coe. 23 Minn. 276.

10. To say of plaintiff that he "sent two loads

of his store goods to the Black Hills with his mule

teams, and started a store there, and then set fire

to and bui ned h s store building to get the insur

ance," is actionable per se.—West v. Hanraban, 10

N. W. 415, 2b Minn. 283.

11. The complaint in an action for libel al

leged the publication of what purported to be u

duly verified answer by defendant, W. , to a com

plaint in another action, with thecomment: "As

W. has sworn to this answer, there is a good

chance for the 'deacon' to bring a complaint

against him for perjury. Wehave not the slight

est doubt but there is a great deal of perjury in

these numerous cases, and it ought to bo shown

up. We havo no idea, however, that W. is

tainted with it in the slightest." There was no

innuendo or averment showing any reference to

plaintiff, other than the general averment charg

ing the whole article as a libel published of and

concerning plaintiff. Held, that the publication

could not bj construed as imputing to plaintiff

the crime of perjury.—Stewart v. Wilson, 23

Miua. 449.

12. The words "he has sworn falsely in the

case with my brother, " are not actionable per

se, as they do not necessarily imply that the false

swearing was willfully false, and therefore do

not necessarily impute the crime of perjury.—

Schmidt v. Wilnerick, 12 N. W. 448, 29 Minn.

13. Words charging an unmarried female with

Incontinence are actionable per ne, fornication

being, by statute, punishable by fine or impris

onment. -Reitan v. Uoebel, 22 N. W. 291, 33

Minn. 151.

Words affecting official or professional

character or standing.

14 An action will lie for the publication of

words which directly tend to prejudice or injure

one in his office, profession, trade, or_business.—

Williams v. Davenport, 44 i\. VV. 311, 42 Miuu. 393;

Lotto v. Same, 44 N. VV. 311, 42 Minn. 395.

15. Words charging corruption, incapacity, or

want of integrity, spoken of an officer holding a

lucrative office, and in reference to his official

character or action, are actionable per se.—(Jove

v. Blcthen, 21 Minn. 80.

16. A complaint In an action of slander,

charged, with proper Innuendoes, that defendant

spoke of plaintiff as justice of the peace: "(Jove

perjured himself in deciding the suit of Wh t-

comb against me, * * » and I will be d—d if

I will believe him under oath, lor he has decided

against me contrary to all law and evidence, and

it is the (i—d d—dest erroneous decision I ever

saw a justice give, and it was a d—d outrage,

and it was done for spite. " Held, that such

words charged plaintiff with a violation of his

official oath, and with a corrupt, malicious de

cision against defendant, and were actionable per

se.—Gove v. Blethen, 21 Minn. SO.

16a. A printed publication charging a public
officer with culpable neglect of his official duties

from improper motives is libelous per se.—Lar-

rabee v. Minnesota Tribune Co., 30 N. W. 462, 36

Minn. 141.

17. Defamatory words falsely spoken or writ

ten of a physician, imputing negligence to him in

his profession, are actionable per se. Prejudice

to him, and malice on the part of the defamer,

are implied in law.—Pratt v. Pioneer Press Co.,

13 N. W. 830, 20 N. W. 87, 32 Minn. 217.

18. A publication in a newspaper, stating that

a physician allowed the decomposing body of a

dead infant to remain several days in the same

room with the sick mother, charges him with

culpable neglect in his professional conduct, and

is actionable per se, notwithstanding it relates

to but a single case.—Pratt v. Pioneer Press Co.,

28 N. W. 708, 35 Minn. 251.

19. Defendant attached together several pine

chips and pieces of wooden barrel staves, to which

he affixed a notice, stating that the annexed speci

mens were found under a window-sill of his build

ing, of which plaintiff was architect and superin

tendent; and that plaintiff would doubtless bo

leased to labor and serve others as faithfully and

onestly as he did defendant. Held, that the jury

would be justified in inferring that defendant

meant to charge plaintiff with dishonesty, unfaith

fulness, and incompetency in his profession.—Den

nis v. Johnson. 44 N. W. 68, 42 Minn. 301.

Words exposing one to public contempt.

20. Publications calculated to expose one to

ubllc contempt or ridicule, by charging that he

as been chastised for improper couuuot towards

women, are libelous, although they involve no

imputation of crime, and arc actionable without

a special allegation of damages.—Holstou v.

Boyle, 49 N. W. 203, 46 Minn. 432.

Words imputing insolvency or financial

embarrassment.

21. A letter in reference to a person in the spe

cial capacity of a merchant, which on its face

necessarily and clearly imputes to him, if not

actual insolvency, at least financial embarrass

ment and doubtful credit, is actionable per se.—

Newell v. How, 17 N. W. 383, 31 Minn. 235.

22. Letters inquiring as to the Indebtedness of

a merchant and in reference to his financial

standing, but containing no assertion on its face

derogatory to him, are not actionable per se, and

are not made so by the fact that confidence is

exacted and promised. To make them uction-

able, extrinsic facts must be alloged, which,

coupled with the language published, affect its

construction, and show that it conveys a de

famatory meaning. Allegations that the contents

of the letters were false, andtnat defendant knew

it, and wrote them with malicious intent to in

jure plaintiff, do not aid the pleading in this

respact.—Newell v. How, 17 N. W. 383, 31 Minn.

235.

23. In an action for libel the evidence showed

that defendant caused to be inserted in the reports

P
h

P
h



LIBEL AND SLANDEH, I., II.
1103

1099

of a "commercial agency "a statement injuriously

affecting plaintiff's financial standing; that the

statement was circulated among its members; that

it was false and defamatory, calculated to injure

plaintiff in his business and credit. Held suf

ficient to sustain a verdict for plaintiff.—Lowry v.

Vedder, (Minn.) 42 N. W. 543
40 Minn. 475.

84. A placard placed on a table belonging to

and standing upon the sidewalk in front of a

place of business of a firm engaged in the furni

ture business contained the words: "This was

taken back from W., as he would not pay for it.

For sale at a bargain. " And another >vas placed

about two feet distant, containing the words:

"Moral: Beware of dead beats." Held, that it

was a question for the jury to determine, in view

of the circumstances, whether the placards were

libelous.—Woodiing v. Knickerbocker, 17 N. W.

887, 31 Minn. 268.
Distinguished In Dnlnth Chamber of Commerce v.

Koowlton. 44 N. W. 8. ■!.' Minn. 232.

26. The words "Wanted, E B. Z., M. D., to

pay a drug-bill, " are not libelous on their face,

but they may become libelous from the circum

stances under which they are published. Follow

ing Woodiing v. Knickerbocker, 17 N. W. 887,

81 Minn. 268.—Zier v. Hoflin, 21 N. W. 862, 83

Minn. 66.

26. It is not libelous to publish of a professional

man "that he has removed his office to his house

to save expense. "—Stewart v. Minnesota Tribune

Co., (Minn.) 41 N. W. 457.*
40 Minn. 101.

Publication of libel—Who responsible.

27. Where one without authority, or color of

authority, publishes a libel in the nume of anoth

er, who has no knowledge of tuch publication un

til after it is made, mere silence and neglect to

disclaim, oil the part of him in whose name it is so

published, will not make him liable in damages

therefor.—Simmons v. Holster, 18 Minn. 249, (Gil.

232.)

23. An item published In a newspaper, defam

atory of plaintiff, was cut from the paper, pasted

on a postal-card, and sent through the post-olHce

to a lady to whom plaintiff was engagod to be

married. Held, that defendant, who published

the libel, and procured its insertion in the news

paper, was responsible for the sending of the

postal-card, even if that were the act of a third

person, if the jury should find that it was a nat

ural consequence of the publication in the news

paper.—Zier v. Hoflin, 21 N. W. 812, 33 Minn. 66.

29. One authorizing an Item to be published

In a newspaper, without directing in what part

of it, is responsible for its insertion by the pub

lisher in any part of the newspaper, where such

publication is defamatory.—Zier v. Hoflin, 21 N.

W. 862, 33 Minn. 66.

80. Placards offering for sale a piece of furni

ture were placed on it while standing in front of

the shop of defendants, who were dealers in fur

niture, and who owned the article. Held, that a

member of the firm not shown to have had any

thing to do with, or any knowledge of, such

placards was not liable for a libel contained

therein; but that, as to other members of the

firm, there being evidence that one of them either

placed, or incited others to place, nil the pla
cards on the tabic, and that the other was pros

cut and saw the placards, and acquiesced in his

partner's refusal to remove them when requested,

it was a question for the jury whether they au

thorized or permitted the libel.— Woodiing v.

Knickerbocker, 17 N. W. 3S7, 31 Minn. 268.

31. A corporation aggregate, established for the

publication of a newspaper, may be guiltv of a

libel.—AId rich v. Press Priuting Co., 9 Minn. 133,

(Gil. 123. i

XL Privileged Communications.

What privileged—Good faith.
82. Defendant cannot claim that statements

charged as slanderous were privileged, unless it

appears that they were made in the discharge

of a public or private duty, or for the protection

of his interest in matters involved; were rele

vant and proper In tnat connection, uttered in

good faith, and in the belief that they were

true.—Quinn v. Scott, 22 Minn. 456.

83. In an action for slanderously charging

a Justice with corruptly discharging a horse-

thief, defendant claimed that the words in ques

tion were spoken 10 others interested in bringing

the thief to trial before unother justice, and

were therefore privileged communications. Heitf,

that defendant could not avail himself of such

defense, unless it should appear that the state

ments were uttered in good faith, and in the

honest belief that they wero true.— (Juinn v.

Scott, 22 Minn. 456.

84. A publication by a citizen and tax-payer of

a certain city in a newspaper published in said

city that it appeared by certaiu official reports that

plaintiff, who was treasurer of said city, and was

a candidate for re-election at the time of such pub

lication, had failed to account for some of the city

funds which came into his hands as such treasurer,

if made in good faith, is privileged.—Marks v.

Baker, 9 N. W. 678, 28 Minn. 162.

85. Libelous assertions by a public journal

about a candidate for public office are not privi

leged or <i>tnnl privileged communications. —Al-

drich v. Press Printing Co., 9 Minn. 133, (Oil. 123.)

86. The publication In a newspaper of a state

ment importing a charge of embezzlement cannot

be justified as privileged merely because marie in

cooJ faith as an item of news —Mai lory v. Pioneer

Press Co., 28 N. W. 904, 34 Minn. 5al.

Truth of accusation.

37. The truth, when relied upon in justification

of a libel, must, to constitute a complete defense,

be as broad as the defamatory accusation, save

so far as the publication is denied.—Palmer t.

Smith. 21 Minn. 410: Thompson v. Pioneer

Press Co., 33 N. W. 856, 37 Minn. 285.

Si. A libel consisted of several different state-

I ments, oach of which amounted to u declaration

I that plaintiff, by desertion and neglect, had caused
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the death of his wife. Held, that the libel con

tained but one substantial charge, the death of

the wife from neglect and desertion, and, being

therefore indivisible, defendant coulbVnot justify

two of those statements by averring their trutb

without denying the publication of the remainder

of the libol.—Palmer v. Smith, 21 Minn. 419.

39. A slanderous charge of corruption or

criminal misconduct in oftlce, on tho part of a

Justice of the peace, is not sustained by proof of

gross incompetency, or of a grossly erroneous

decision, uuaccompaniod by evidence of a corrupt

or dishonest motive.—tjuinn v. Scott, 22 Minn.

456.

Malice—Provocation.

40. In an action for causing to be inserted In the

reports of a " commercial agency" a false and de

famatory statement injuriously affecting plain

tiff's credit, the defense of privileged communica

tion is of no avail when the evidence shows that

the statement was made maliciously, and with a

view to subserve defendant's own private pur

poses.—Lowry v. Vedder, 42 N. W.~S42, 40

Minu. 475.

41. The fact that an article alleged to be libelous

was published in explanation of and in reply to a

false article published by plaintiff concerning de

fendants cannot be pleaded in justification.—

Stewart v. Minnesota Tribune Co., (Minn.) 42 N.

W. 787.

41 Minn. 71.

III. Damages.

Mitigation—In general.

42. Facts and circumstances actually existing,

sufficient to create a belief in the truth of slan

derous charges, cannot, if they were unknown

to defendant, or, if known, not relied upon, be

urged in mitigation.—Quinn v. Scott, 22 Minn.

450.

43. Where the libel complained of was the pub

lication by defendant, a citizen and lax-payer of a

certain city, in a newspaper published in said city,

of a communication staling that it appeared by

certain official reports that plaintiff, who was city

treasurer, and was a candidate for re-election at

the time of such publication, had failed to account

for some of the city funds coming into his hands

as such treasurer, defendant may testify, in miti

gation of damages, that he believed the official re

ports to be true, and that his object in making the

publication was only to call attention to the dis

crepancy; Gen. St. Minn. 1878, c. 66, J 116, provid

ing that defendant in an action for libel may "al

lege both the truth of the matter charged as de

famatory and any mitigating circumstances to

reduce the amount of damages; and, whether he

proves the justification or not, he may give in evi

dence the mitigating circumstances. "—Marks v.

Baker, 9 N. W. 678, 28 Minn. 16a.

44. Where the libel charges culpable neglect of

official duty by a public officer, evidence in mitiga

tion of damages that it was the general opinion

and common talk of the community that the offi

cer was guilty of such neglect of duty, unless it

had come to the knowledge of and was believed in

and relied on by defendant in making the publica

tion, is not admissible.—Larrabee v. Minnesota

Tribune Co., 30 N. W. 462. 36 Minn. 141.

Prior publication by another.

45. In an action of libel, the fact of prior

publication in other nowspapers of the same

matter may, if properly pleaded, be shown in

mitigation of damages, as tending to show that

defenuant reasonably believed them to be true.

—Hewitt v. Pioneer I'ross Co., 23 Minn. 178.

Provocation.

46. Matter in mitigation, to the effect that the

article complained of was published in correction

and explanation of a false and malicious article

published by plaintiff concerning defendants, and

that the alleged libel was published on the even

ing of the same day on which defendants heard of

the article of plaintiff, and in a temporary heat of

passion, was improperly stricken from the an

swer.—Stewart v. Minnesota Tribune Co., (Minn.)

42 N. W. 787.

41 Minn. 71.

47. In an action for slander it appeared that

plaintiff had attacked defendant with abusive

and provoking languago in the afternoon, and

renewed the quarrel in the evening of the same

day, at which time the defamatory words were

alleged to have been spoken. Held, that the

provocation in the afternoon, of which that in

the evening was but a continuance, was suffi

ciently direct and immediate to be shown in

mitigation of damages.—Warner v. Lockerby, 18

N. W. 145, 821, 31 Minn. 421.

48. The fact that the publication was induced by

passion caused by a previous provoking publication

of plaintiff (irrelevant to the subject or the libel)

will not be considered in mitigation of damages

where there has been time for hot blood to cooL

An answer alleging such a provoking publication

the day previous to the libel in question was prop

erly stricken out, the two publications being inde

pendent transactions in no way relevant to each

other, and there being no averment as to the time

when this publication came to the knowledge of

the defendant.—Quimby v. Minnesota Tribune Co.,

(Minn.) 38 N. W. 623.
38 Minn. 528.

Retraction.

49. Under Gen. Laws Minn. 1887, e. 191, regu

lating actious for libel, and providing that, be

fore suit for the publication of a libel in a news

paper, notice shall be sen-ed on tho publisher,

and if the article was published in good faith,

and its falsity is duo to mistake, and a full and

fair retraction of any statement alleged to be

erroneous is made, as provided, the plaintiff

shall recover only actual damages, mere belief in

the truth of the publication is not necessarily

enough to constitute "good faith" on the part of

the publisher. Thero must bo an absence of neg

ligence, as well as improper motives, in making

tho publication. It must have been honestly

made, in the boliof of its truth, on reasonable

grounds, after the exercise of such means to

verify its truth as would be taken by a mau of

ordinary prudence under like circumstances.—

Allen v. Pioneer Press Co., 41 N. W. 936, 40

Minn. 117.
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50. The question of good fnith on the part of

the publisher is one for the jury.—Allen v. Pio

neer Press Co., 41 N. W. 930, 40 Minn. 117.

51. It is not necessary, in order to recover

"actual" damages, to allege service of the notice

upon the publishers of tho newspaper. — Clera-

ontson v. Minnesota Tribune Co., 47 N. W. 781,

45 Minn. 303.

Excessive damages.

62. In slander for words actionable per se the

measure of damages is to be determined by the

Jury, and damages are not excessive unless the

sum assessed be so excessively large and dis

proportionate as to warrant the inference that in

making up their verdict they were swayed by

passion, prejudice, preference, partiality, or cor

ruption.— St. Martin v. Desuoyor, 1 Minn. 156,

(Gil. 131.)

53. In an action for slander, in repeatedly ac

cusing of adultery a married woman, who was

about to become a mother, and had been sepa

rated from her husband, the Jury found in favor

of plaintiff for $4,0(K). Held, that the verdict

should not be set aside as excessive, there being

no apparent excuse for the slander.—Blakeman

v. Blakeman, IS N. W. 103, 31 Miun. 396.

54. The action of the trial court in setting aside,

as excessive, a verdict of $5,000 in an action for

libel, will not bo disturbed, although there was

nothing in the course of the trial calculated to im-

Jroperly affect the minds of the jurors.—Dennis v.

ohnson, (Minn.) 44 N. W. 68.

42 Minn. 301.

IV. Acrioxs.

Notice to retract before action.

55. Tho notice to retract requires by Laws

Minn. 1S*>9. c. 131, against the publisherof a news
paper, to be served beforo commencing an action

for libel, may bo served elsewhere than at the

office whero the newspaper is published. —Hol-

ston v. Bovle, (Minn.) 49 N. W. 20:t.

46 Minn. 43.'.

Pleading—Complaint.

56. Where matter averred as libelous requires

a resort to extrinsic facts to make it applicable

to plaintiff, such extrinsic facts must bo averred.

— Smith v. Coo, 22 Minn. 276; Stewart v. Wilson.

23 Minn. 449.

57. Tn an action by a justice, for slanderous

words spoken of him in connection with a case

pending beforo him as suc h justice, a formal aver

ment of Jurisdiction of the justice need not be

made, if it appears to exist from tho fact stated.

—Gove v. Blethcn, 21 Miun. 80.

58. A complaint.in an action of slander, charged

that tho slanderous words were spoken of and

concerning the plaintiff in the execution of his

said office as Justice of the peace, and of and con

cerning a decision the plaintiff had then recently

made, in a suit beforo him as such Justice of the

peace, wherein one O. C. Whitcomb was plain

tiff, and the said defendant was defendant, etc.

Held sufficient to import that the plaiutiff was

a Justice of tho peace, had jurisdiction of tho ac

tion mentioned therein, and had made the decis

ion referred toas such justice —Gove v. Blethen.

21 Minn. 80.

59. A complaint in an action for slander is

sufficient where it alleges that "defendant, in

tho presence and hearing of S. and a number of

other persons, maliciously spoke of and concern

ing the plaintiff herein tho false and defama

tory words following: ' You had better go and

pay for that overcoat you stole; ' whereby the

plaintiff was injured, " etc.—Warner v. Locker-

by, 8 N. W. 879, 28 Minn. 28.

60. Where the libelous charge is contained in an

article published in a newspaper, the complaint

need set out only so much of the article as con

tains the libel.—isletheu v. Stewart, (Minn.) 43 N.

W. 932.

41 Minn. 205.

61. Whero the language is libelous, and fairly

susceptible of the meaning claimed for it by the

plaintiff, it is proper to aver in the complaint the

meaning thereof as intended by defendant in pub

lishing the charge, and as understood by those who

read it. And such averments may be treated as

substantive allegations of fact.—Petsch v. St. Paul

Dispatch Printing Co., 41 N. W. 1084, 40 Minn. 291 ;

I.endergast v. Sanm 41 N. W. 1036, 40 Minn. 883.

62. In an action for a libel written In the Ger

man lauguage, the literal translation showed the

alle^:ed libel to consist of a writing stating that

plaintiff had procured 8700, which did not "come

out of the air;" and the complaint alleged that

the phrase was commonly used by German-

speaking people when charging another with

theft or embezzlement, and that such was tho

universal understanding of all persons conver

sant withthat language. Held, thatthecomplaiut

stated a good cause of action, sinco language

harmless on its faco may be shown by proper

averment to have been used and understood tn

a covert sense.—Glatz v. Thein, (Minn.) 50 N.

W. 127.

47 Minn. 278.

63. Whero words amount to a libelous charge

against some person, but it is left uncertain as to

the apnlication thereof to plaintiff such aDDli-

cation may bo shown by proof of extrinsic facts,

and under Gen. St. Minn. 1878, c. 66, S 115, it is not

necessary to allege them in the complaint,—Petsch

v. St Paul Dispatch Printing Co., 41 N. W. 10S4, 40

Minn. 291; Prendergast v. Same, 41 N. W. 1036, 40

Minn. 295.

64. The language of an alleged libel, as plead

ed, plainly showed on its face that it was used

of and concerning plaintiff in his official charac

tcr of county treasurer. Held, that an express

averment that it was so used was not necessary.

—Stoll v. Houde, 25 N. W. (S3, 34 Minn. 193.

65. In an action against a nowspaper for libel

consisting in the publication of a news item

wheroin an unnamed woman was indirectly

charged with being a procuress, the complaint is

fatally defective in omitting to allege that plain

tiff is the unnamed woman referred to in the arti

cle. —Carlson v. Minnesota Tribune Co.. (Miun 1
50 H W. 229. v '

47 Minn. 387.



1105
hogLIBEL AND SLANDER, IV.

66. The complaint in an action for libel, after

setting out several alleged libels as separate and

distinct causes of action, in conclusion alleged

generally that the contents of each and all of

them were false, and that defendant knew it,

and that he wrote them through ill-will and mal

ice, with Intent to injure the good name, fame,

and credit of plaintiff. Held, that the refer

ence to the several causes of action was sufficient

to mako these allegations applicable to each of

them.—Newell v. How, 17 N. W. 383, 31 Minn.

235.

B7. A complaint set forth a libel as follows:

"Sorry to hear it. We learn that the doors of a

prominent Democrat in Chatfield have been shut

against Father Hemphill, professed editor of the

Democrat;" thereby intending, etc. "Cause petit

larceny, viz., taking a few spoons, at one time,

and, at another, a few children's diapers from

tho clothes line;" thereby intending, etc. "You

should not be too hard on him, [meaning this

plaintiff,] major, for tho first oflense;" thereby

intending, etc. Held, that the complaint suffi

ciently indicated the words within quotation

marks as the libelous words relied on. —Hemp

hill v. Holley, 4 Minn. 833, (Gil. 166.)

Answer.

68. The complaint in an action for libel al

leged that plaintiff was an attorney at law, and

that he was charged in tho publication com

plained of with being a "shyster, " thereby mean

ing that he was guilty of dishonest practices in

his profession. Held, that the issue mado by

an answer denying that plaintiff was an attor

ney at law was material, as the word "shyster" is

capable of having reference to the professional

character and standing of a lawyer. —Gribble v.

Pioneer Press (Jo., 25 N. W. 710. 34 Minu. 342.

69. An article alleged to be libelous described

plaintiff as a "tax-title shark. " There was nothing

In the complaint by way of inducement to show

that there was anything defamatory in such

charge. Held, that allegations in the answer, by

way of justification, that plaintiff had the reputa

tion of purchasing lands at tax sales, and had pur

chased largely at such sales, were properly strick

en out as irrelevant.—Stewart v. Minnesota Trib

une Co., (Minn.) 42 N. W. 787.

41 Minn. 71.

70. Onder Gen. St. Minn. 1878, c. 66, $ 98, pro

viding that a party "may set forth by answer as

many defenses and counter-claims as he has, " a

defendant in an action for slander may, in an an

swer denying the allegation to the complaint, set

up matters in mitigation of damages, as these are

not inconsistent.—Warner v. Lockerby, 18 N. W.

145, 821, 31 Minn. 421.

71. Where a complaint for libel sets forth, as

the libel complained of, a part of a newspaper

article, the answer cannot set forth the remain

der of the article unless it modifies or explains

the part set forth in the complaint so as to give

it a meaning not libelous, or less libelous than

it has standing alone. If the answer sets forth

the remainder of the article, and it in no way

affects the meaning of what is set fortn in the

complaint, it mav be stricken out on motion.—

Olson v. Journal Printing Co., (Minn.) 50 N.

W. 80.

47 Minn. 300.

72. Where plaintiff specifically alleges h'.s

good reputation in his complaint in an action for

libel, which would have been presumed without

averment, and concerning which the burden of

pleading and proof would ordinarily rest on de

fendant, defendant may raise an issue thereon

by a mere denial in his answer.—Dennis v. John

bou. (Minu.) 49 N. W. 383.

47 Minn. 56.

73. Where defendant, in an action for libel,

admits the publication, and attempts to justify,

he is estopped from denying that the complaint

does not sufficiently allege publication.—Hemp

hill v. Holley, 4 Minn. 233, (Gil. 166.)

Variance.

74. Evidence of slanderous words spoken in the
third person will not sustain an allegation ol

words spoken in the second person.—McCarty v.

Barrett, 12 Minn. 494, (Gil. 898.)

Evidence—Uttering or publishing.

75. In an action for slander, defendant's plea

of guilty to a criminal charge based on substan

tially, though not literally, the same language as

that set forth in the complaint, is admissible to

prove the uttering of the words by defendant.—

Wischstadt v. Wischstadt, (Minn.) 50 N. W. 225.

47 Minn. 358.

76. In proving the publication or a newspaper,

in an action for libel, it is not necessary to pro

duce a copy actually published; but the witness

may, on production of a copy not published, tes

tify that copies similar were published.—Simmons

V. Holster, 13 Minn. 249, (Gil. 232.)

77. In an action for libel against newspaper

advertisers, not the proprietors, copies of a differ

ent newspaper, containing an advertisement simi

lar in some respects to that in question, are not

admissible in the absence of evidence connecting

defendants therewith. — Simmons v. Holster, 13

Minn. 249, (Gil. 232.)

Meaning of words.

78. In an action for a libel, expressed in ordinary

language, witnesses should not be allowed to tes

tify as to the meaning which they understood the

libel to convey, or that they understood it to apply

to the plaintiff an offensive term found in the ar

ticle.—Gribble v. Pioneer Press Co., (Minn.) 34 N.

W. 30.

37 Minn. 277.

DiHtlDKalehlng Blakeman v. Blakeman, 18 N. W. 103. 31
Minn. 88«.

79. In an action for a slander, not made in di

rect terms, but by equivocal expressions, insinu

ations, gestures; etc., witnesses who heard and

saw them may state what they understood by

them, and to whom they understood them to be

applied.—Blakeman v. Blakeman, 18 N. W. 108,

81 Minn. 396.

Distinguished In Gribble v. Pioneer Press Co.. 84 N. W.

31. 87 Minn. 278.
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80. Evidence Is admissible, in an action of

slander, that a word or phrase in the alleged de

famatory words, in a foreign language, was used

and understood in a sense different from its defi

nition by lexicographers.— Blakeman v. Blake-
man, 18 N. W. ins, 31 Minn. 396.

Evidence—Malice.

81. If libelous words are such as are actionable

per se, a malicious intent in so publishing them is

an inference of law; but, if the circumstances of

publication are such as to repel the inference and

exclude the liability of the defendant, except for

actual malice, the burden of proving malice is on

the plaintiff.—Simmons v. Holster, 13 Minn. 249,

(Gil. 23a.)

Justification or mitigation.

82. In an action for libel charging the commis

sion of a crime, evidence is not admissible on the

part of defendant that, after the time of writing

and mailing the libel for publication, plaintiff was

reputed to be guilty of the crime in question.—

Simmons v. Holster, 13 Minn. 249, (Oil. 232.)

83. In an action for slander in charging plain

tiff with larceny, evidence of his general bad

refutation for honesty and Integrity is compe

tent.—Warner v. Loukerby, 18 N. W. 145, 821, 31

Minn. 421.

84. In an action for libel, in that defendant

published that plaintiff was dishonest in his

business, specific acts of dishonesty, not pleaded,

are not admissible in evidence as proof of plain

tiff's general reputation for dishonesty.—Dennis

V. Johnson, (Minn.) 49 N. W. 383.

47 Minn. 56.

85. Where the libel complained of was the pub

lication by defendant, a citizen and tax-payer of a

certain city, in a newspaper, of a communication

that it appeared by certain official reports that

plaintiff, who was treasurer of said city, and was

a candidate for re-election at the time of such pub

lication, had failed to account for some of the city

funds which had come into his hands as such

treasurer, defendant may testify, as bearing on

the question of good faith, that be believed the

official reports to be true, and that his object in

publishing the communication was to call atten

tion to the discrepancy.—Marks v. Baker, 9 N. W.

678, 28 Minn. 162.

86. A verdict in a former action by S. against

plaintiff for libel is not competent evidence in a

suit by plaintiff for having been charged with being

guilty of libel, as to the truth or falsity of the

charge. —Stewart v. Minnesota Tribune Co., (Minn.)

42 N. W. 787.

41 Minn. 71.

Other publications.

87. In an action for libel, evidence of other

publications by defendant containing substan

tially the same imputation on plaintiff as that

sued upon, whether mads before^>r after the lat

ter, or even after suit brought upon it, is admis

sible to show actual malice in the publication

prosecuted for, and to enhance the damages. —

Gribble v. Pioneer Press Co., 25 N. W. 710, 34

Minn. 342; Larrabee v. Minnesota Tribune Co.,

30 N. W. 462, 86 Minn. 141.

88. In an action for slander, proof of other

slanderous words of similar import, and amount

ing to a continuance of the same slander, at least

if uttered before the commencement of the ao

tion, may be admitted as evidence of malice. —

Reitan v. Goebel, 22 N. W. 291, 33 Minn. 151.

Damages.

89. In an action for libel for publishing in a

newspaper a statement charging plaintiff with

embezzlement, his testimony as to how many

customers he had may be admissible, although

special damages are not pleaded, as within the

rule allowing proof of such facts as the vocation

and position in life of plaintiff, as bearing on

the question of general damages.—Mallory v.

Pioneer Press Co., 20 N. W. 904, 34 Minn. 521.

90. In an action for libel, where no special

damage is alleged, it is error to receive proof

that the libel had prevented the plaintiff's ap

pointment to an office.—Holston v. Boyle, (Minn.)

49 N. W. 203.

46 Minn. 433.

Questions for jury—Instructions.

91. Where the words charged as slanderous

were so spoken as to leave it doubtful whether

or not it was the intention of tha speaker to

charge the plaintiff with crime, the question of

intent is properly left to the jury.—St. Martin v.

Desnoyer, 1 Minn. 150, (Gil. 131.)

92. In an action of slander it Is for the court to

say whether a given state of facts constitutes a

cause of action; but the speaking, the intention,

and the existence of facts are for the jury to de

termine, from all the concomitant circumstances.

—McCarty v. Barrett, 12 Minn. 494, (Gil. 3J8.)

93. Although words alleged as slander are am

biguous, and their sense uncertain, if they are

capable of the defamatory meaning charged, and

there is evidence tending to show that they were

spoken of the plaintiff, it is for the Jury' to de

termine, upon all the circumstances, whether

they were applied to plaintiff, and whether they

were used in such deramatory sense. —Blakeman

v. Blakeman, 18 N. W. 103, 31 Minn. 396.

94. In a civil action for libel, where the words

published are clearly libelous on their face, being

unambiguous and incapable of an innocent mean

ing, it is both the right and the duty of the court

to instruct the jury, as a matter of law, that they

are defamatory.—Smith v. Stewart, (Minn.) 42 N.

W. 5i*5.

41 Minn. 7.

New trial.

95. It seems that the rule that a new trial will

not be granted in an action for defamation be

cause a verdict fordefendant should have been for

plaintiff for nominal damages should not be ex

tended to cases where some rule of law has been

violated in the admission or rejection of ovi-

dence, or in expounding the law to the jury. So

held on motion for a reargument on the ground

of a misapplication of the rule; the court being

of opinion that the rule need not be invoked, as

no substantial error appeared to have been com

mitted by the trial court.—Warner v. .Lockerby,

18 N. W. 145, 821, 31 Minn. 421.
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Appeal—Exceptions.

1)6 Where, in an action for libel, several other

publications by defendant, some admissible to show

actual malice, others not, are given in evidence

without objection, and, the attention of the trial

judge not being called to the difference, he charges

the jury, in general terms, that it may considei'the

publications in evidence on the question of malice,

an exception which does not cull attention to the

difference is too general.—Larrabee v. Minnesota

Tribune Co., 30 N. W. 462. 36 Minn. 141.

V. Slander of Title.

Nature of action—Pleading.

97. When the complaint in an action to carrel a

mortgage, on the ground that it is a cloud on plain

tiff's title, does not state facts sufficient to entitle

plaintiff to the relief demanded, it cannot be sus

tained as an action for the slander of plaintiff's ti

tle, unless it alleges that defendant's claim that

the mortgage is valid was not made in good faith.

—Walton v. Perkins, 10 N. W. 434, 23 Minn. 413.

!!8. A complaint alleged that plaintiff owned

a race-horse, which was lor sale; that defend

ant maliciously published in a newspaper that

the horse was 21 years old, when he was not more

than 12 years old, as defendant well knew, there

by intending to hinder the sale of the horse by

plaintiff; that atsaid time plaintiff had "a chance

to sell, and was negotiating a sale" of the horse

for $1,000, and but for said false publication

would have sold him for that sum; and that,

solely because of said false publication, "plain

tiff lost the chance to sell sa d horse, tho negotia

tions * * * were broken off, " and no one

would pay for the horse more than $500: and al

leged damages in the sum of $503. Held, that the

action was in the nature of an action for slander

of title; that special damages were of the gist of

the action; and that, therefore, the complaint

was defective for failure to allege and show loss

of sale of the horse to some particular person.—

Wilson v. Dubois, 29 N. W. 68, 36 Minn. 471.

LICENSE.

I. Between Individuals, 1-8.

II. Fkom the Government, 4-6.

I. Between Individuals.

Right to fixtures, see Fixture*, 8-10.

To sell or use patented invention, see Patent* for

Inventions, 4-7.

What constitutes.

1. An owner of land, in pursuance of pre

vious negotiations with members of a religious

association, executed a deed of the land for a

church building, which on its face purported to

convey the lands to members of the association

upon a trust which was invalid under the stat

ute. The members of such association, acting

on its behalf, took possession under the deed, and

in good faith proceeded to erect a church buila-

ing thereon, with the knowledge and approval of

the owner of the land, and thereafl.oi continued

iu possession thereof for upwards of 10 vears

with his acquiescence. Held, that the building

was erected under the license and by the author

ity of the owner of the land, and that the asso

ciation or persons acting under its authority

should not be restrained by injunction from re

moving the church building to another site, to-

be used for the same purpose, and under the-

same denominational control.—Little v. Will-

ford, 17 H. W. 282, 81 Minn. 173.

Revocation.

2. An owner of land orally promised and!

agreed with defendants that, if they would erect

a good custom mill at a certain point, he would

give them the privilege of (lowing his land so

long as they would maintain such mill, and they,

relying upon such promise and agreement, and

in part induced thereby, erected a dam ana

made large expenditures on their own land ad

joining. Held, that the agreement amounted to-

a license only, and was revocable, even after ex

ecution. —Johnson v. Skillman, 12 N. W. 149, 2»

Minn. 95.

8. The owner of land may revoke a parol

license, to maintain a drain across it, and proceed

to use his land as though the drain were not there,

without giving notice to the licensee.—Wilson v.

St. Paul, M. & M. Ry. Co., (Minn.) 42 N. W. 600.

41 Minn. 56.

TJ. From the Government.

By municipal corporations, see Municipal Corpo

ration", 10-13.

Of auctioneers, see Municipal Corporation*, 51.

employment office, see Municipal Corpora

tions, 53.

hawkers and peddlers, see Hawkers and Ped

dlers; Municipal Corporations, 30-36, 52.

insurance companies, see Insurance, 189, 190.

teachers, see Sclwols and Schnol-Districtn, 42-

50.

To sell intoxicating liquors, see Intoxicating Liq

uors, 9-39.

For business—Employment agencies.

4. The business of employment agencies is a

proper subject of police regulation by the state.

—Moore v. City of Minneapolis, (Minn.) 45 N. W.

719.

43 Minn. 418.

5. The city council of the city of Minneapolis-

having been empowered by Sp. Laws Minn. 1881,

c. 7ti, subd. 4, as amended by Sp. Laws 1883, c. 3, to

license and regulate that business, and an ordi

nance having been adopted requiring licenses for

the prosecution of that business, and prescribing

regulations concerning It, a subsequent general

law, (Gen. Laws 1885, c. 205,) requiring licenses to

be procured by those conducting agencies for the

employment of men, did not by implication repeal

the special act.—Moore v. City of Minneapolis,

(Minn.) 45 N. W. 719.

43 Minn. 418.

Fees.

6. Whenever a municipal corporation is author

ized to regulate a subject, and to require those who

do any act to obtain a license or permit, it may

charge the person procuring the same a reasona
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tole foe to cover the labor and expense of Issuing

*uch license or permit.—City of St. Paul v. Dow

<Minn.) 32 N. W. 860.

87 Minn. 20.

LIENS.

See, also, Maritime Liens; Mechanics' Liens;

Pledge.

Determination of claims to liens upon real estate,

see Adverse Claim. 14-21.

Of attachment, see Attachment, 46-57.

attorneys, see Attorney and Client, 29-88.

carrier for freight, see Carriers, 64 ; United

States.

chattel mortgages, see Chattel Mortgages, 83-

87.

corporation on stock, see Corporations, 107.

creditors on real estate of decedent, see Exec-

vtors and Administrators, !I4, 95.

defeated purchaser at tax sale for taxes, see

Taxation, 275-280, 294-801.

execution, see Execution, 34-51.

judgment, see Judgment, 170-175.

livery stable keeper, see Livery Slable Keen

erh.

loggers, see Logs and Logging, 1-6.

mortgage, see Mortgages, 41-81.

pledge, see Pledge, 4, 5.

seller of goods, see Sale. 141.

state for taxes, see Taxation, 85.

vendor of land, see Vendor and Purchaser,

119-129.

warehouseman for carrier's charges, see Ware

housemen, 5.

On crops for seed, see Chattel Mortgages, 5.

Right of creditor having lieu to redeem from fore

closure, see Mirrtgagex. 330-388.

of lienoras against officer levying attachment,

see Sheriffs and Constables, 16.

When attaches—Selection.

1. A vendor of lands took security on 50 acres

of wheat to be raised on the land sold. More

than 50 acres wero under cultivation. Held,

that his lien did not attach until selection was

made, and notice given the vendee. —Prentice v.

Nutter, 25 Minn. 484.

For seed-grain.

2. Gen. St. Minn. 1878, o. 89, §5 21, 22, pro
vides that "any person who desires to secure

a loau or purchase of sowing seed at any time,

may, at the time of receiving such seed, give a

note or contract for the samo, " and that such

uote or contract shall be filed, and shall consti

tute a lien on the crop grown from such seed.

Held, that no lien can be acquired where the

teed for which the note or contract is given is

furnished after the note, etc., is given.—Kelly

v. Seely, 7 N. W. 821, 27 Minn. 3S5.

lIlHtimtnlshed In Nash V. Drowsier. 41 N. W. 106, 39
Minn. tJti-SM.

3. Where the seed grain described In a seed-

<rrain note is actually and in good faith furnished

to the maker for seeding purposes, and a portion

of the seed is subsequently sold or otherwise ap-

Iiropriated by him, and not "sown upon the land des-

gnated, that fact will not defeat the lien of the

seller, under the Minnesota statute, for the price

of that portion of such seed-grain actually sown

upon the land, upon the crop grown therefrom.—

Nash v. Brewster, (Minn.) 41 N. W 105.

39 Minn. 530.
Distinguishing Kelly v. Seely, 7 N. W. 821. 27 Minn. 3S5.

4. A tenant agreed to take of tho landlord seed
wheat then on the premises, and to give other

grain in exchange. After he had sown, he was

unable to deliver on his part, and then gave a

"seed-grain" note, dated back to the time he re

ceived i he wheat. Held, that the lien of the note

was subject to that of a prior mortgage on the

crop.—Smith v. Roberts, (Minn.) 46 N. W. 336.

48 Minn. 342.

5. Under Gen. St. Minn. 1873, c. 89, S§ 21, 23, no

Hen Is created by an instrument purporting to be

a seed grain note, whero the terms of the statute

are not complied with, and the crop upon which

the lien is claimed Is not grown from seed actually

furnished by the partv receiving tho note.—Wal

lace v. Palmer, 30 N. W. 445, 80 Minn. 128.

8. A mortgagee of wheal entitled to the imme

diate possession of the same for the purpose of

foreclosure, who, in good faith, permits the mort

gagor to retain a portion of the mortgaged wheat

for seed, and takes a "seed grain" note therefor,

may avail himself of Gen. St. Minn. 1878, c. 89,

5 21, providing that a party who furnishes seed to

another, and takes a note therefor, may have a lien

for such note on the crop raised from such seed.—

Warder-Bushnell & Glessner Co. v. Minnesota &-

D. E. Co., 46 N. W. 773, 44 Minn. 390; O'Brien v.

Findeisen, (Minn.) 50 N. W. 1035.

7. The Minnesota statute authorizes toe holder

of a sood-grain note, upon condition broken, to take

possession of the crop, and the holder thereof may

enforce his lien as against the holder of a subordi

nate lien thereon who has taken possession, and

may maintain an action against him for the con

version thereof.—Nash v. Brewster, 41 N. W

105, 39 Minn. 530.

For wages.

8. Laws Minn. 1878, c. 80, (Gen. St. 1878, o.

90, §8 22-20,) entitled "An act for tho better pro
tection of the wages of mechanics, clerks, la

borers, and others, " and which provided for a lien

for the wages of the persons mentioned for six

months preceding the death or insolvency of their

employers, or tho sale and transfer, "by execu

tors or otherwise," of the "works, manufactory,

or business, or other property connected there

with in carrying on said business," extending to

such works, manufactory, business, etc., was not

intended to secure to laborers on a farm a lien

for their wages upon the crops raised.—Schilling

v. Carter, 2S N. W. 658, 35 Minn. 287.

9. Gen. St. Minn. 1878, c. 90, § 22, gives clerks,

etc., a lien for wages on the property of their

employers, provided such claim is filed in the

same manner that mechanics' liens are required

to be Hlod, within one mouth after the same be

comes due. Section 23 provides that in case of

executions against the property of the employer

it shall be lawful for such clerk, etc., to give no

tice to tho officers executing such writs at any

time before a sale thereunder and such officers
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shall pay the amount of the claim out of the pro

ceeds of the sale. Held, that no lien is acquired

on the proceeds of an execution by giving the

uotieo mentioned in section 23, unless the claim

ia filed as required by section 22.—Kruse v.

Thompson. 4 N. W. U14, 26 Minn. 424.

Sale of property by lienholder.

10. A sale of personal property by a mere lien-

holder is tortious, and operates as a forfeiture of

his lien. The lien itself may be assigned, but

only in strict subordination to the rights of the

owner. In such case the only benefit derived by

a purchaser is a protection against trespass or

replevin in the ceplt, where there is an actual

delivery. If there is no delivery, the purchase

affords no protection whatever.—Coit v. Waples,

1 Minn. 134, (Gil. 110.)

Life-Estate.

See Descent and Distribution; Dower; Estates,

3-5.

Conveyance by deed, see Deed, 86.

Liability of life-tenant for waste, see Waste, 1.

Life Insurance.

See Insurance.

LIMITATION OF ACTIONS.

I. When Statute is Applicable, 1-23.

II. Running op the Statute, 24-46.

III. Disabilities and Exceptions, 47-69.

IV. Acknowledgment, 60-74.

V. Pleading and Practice, 75-88.

See, also, A dversc Possess Ion; Equity, 74-81.

Against assignee in bankruptcy, see Bankruptcy,

13-15.

— executors, etc., see Executors and Adminis

trators, 130-132.

— municipal corporations, see Municipal Cor

porations, 319. 3:20.

By heirs to recover land sold by guardian, see

Guardian and Ward, 46-48.

receiver of insolvent, see Insolvency, 71.

Constitutionality of change in period of limitation,

see C'< institutional Law, 86, 87, 98.

Creation of easements, see Easements, 8.

Creditors' suit, see Creditors' Suit, 1.

For accounting by partner, see Partnership, 59.

causing death, see Death by Wrongful Act, 4.

deposit in bank, see Banks and Banking, 6.

Law of place, see Conflict of Laivs, 8, 9.

Limitation by agreement on warranty of goods

sold, see Sale, 102.

of lien of judgment, see Execution, 8.

of time for bringing new action after dismiss

al, see Practice in Civil Cases, 20.of time for presenting claim against dece

dents estate, see Executors and Administra

tors, 58-62.

On bonds with coupons for Interest, see Bonds,

10.

Pleading statute, see Pleading, 46.

Proceedings to foreclose mortgage by advertise

ment, see Mortgages, 1S5, 186.

to sell land for nonpayment of taxes, see

Taxation, 93, 94.

to sell real estate of decedent, see Executor*

and Administrators, 97-104.

to try tax title, see Taxation, 259-267.

Redemption from foreclosure sale, see Mortgages,

403-411.

—— from mortgage, see Mortgages, 44S-453.from tax sale, see Taxation, 178-181.

L When Statute is Applicable.

Rules of construction.

1. A limitation statute will not be applied to

a case not clearly within its provisions. Cuses

within the reason, but not within the words,

will be considered as omitted cases. —Baker v.

Kelley, 11 Minn. 480, (Gil. 358.)

2. The legislature cannot, by its enactment,

compel one in possession and uninterrupted en

joyment of property to commence an action to

vindicate his rights and determine adverse

claims.—Baker v. Kelley, 11 Minn. 480, (Gil. 358.)

Pre-existing causes of action.

8. The limitation law of 1849, which fixed

the time within which an action upon ajudgment

of another state should bo brought at six years,

and that of 1851, which fixed it at ten years,

were both applicable to causes of action existing^

prior to their passage, and have a retrospective

operation.—Holcombe v. Tracy, 2 Minn. 241, (Gil.

201.)

4. A statute of limitations affects only the

remedy, and every action must be governed by the

law in force when the suit is brought.—Cook v.

Kendall, 13 Minn. 324, (Gil. 297.)

5. In an action commenced in 1887, to enforce

an implied trust in realty, the legal title to which

was alleged to have been wrongfully conveyed by

patent from the United States to defendant's

grantor in violation of the prior vested rights of

plaintiff's ancestor, the complaint alleged that

plaintiff's ancestor entered the land under the pre

emption law in September, 1858; that in October,

1858, a patent was wrongfully, and without notice

to said ancestor, issued to defendant's grantor;

that at the time of issuing said patent plaintiff's

ancestor was in actual possession of the land, and

his pre-emption claim a subsisting entry on the

records of the land department, and that it was

not canceled until 1881 ; that he was given no hear

ing or opportunity to appeal in the matter of issu

ing the patent, or canceling his entry, "and when

the matter came to his knowledge he was advised

by his attorney that he had no remedy after the

issuance of the patent by the department, and has

ever since rested upon that information, but that

he has, at no time, been disturbed by adverse pos

session thereof, until within six years last past. "

Held, that the action was barred by the statute of

limitation, (Gen. St. Minn. 1878, c. 66, 8 6, subd. 7,)

which, although not passed till 1877, is applicable

to pre-existing causes of action.—Burkv. Western

Land Ass'n, (Minn.) 42 N. W. 479.

40 Minn. 506.

Distinguishing Baker v. Kelley. 11 Minn. 480. (Oil. KS.>



1115
111G

LIMITATIOX OF ACTIONS, I.

Eepeal or amendment of statutes.

6. Where a statute ol limitations has once

commenced to run against a cause of action, any

subsequent change or amendment of the statute,

as to the time limited, will apply to such cause

of action, except where by express terms or rea

sonable intendment the statute otherwise di

rects, provided a reasonable time be granted iu

which an action may be brought. Time that

has expired under the old law is to be deemed

part of the limitation prescribed by the new.

Holcombe v. Tracy, 2 Minn. 241, (Gil. 201.)

,. 7: st- Wis- 1839, pp. 261, 263, §§ 22, 20,
limiting the time for commencing an action on

a judgment to 20 years, continued in force in

Minnesota until amended by Act Minn. Terr

Oct. 81, 1849, which reduced the time of limita

tion to 6 years; Rev. St. Miun. c. 70, § 5, which

went into effect September 1, 1851, prescribed a

limitation of 10 years for such actions. Held,

in an action upon a judgment recovered in 1840,

that the time which has run under former stat

utes was to be computed as a part of the 10 years

—Holcombe v. Tracy, 2 Minn. 241, (Gil. 201.)

8. Where the time limited for bringing an ac

tion has expired, under the statute then in force,

the right of action is not revived by repeal of such

statute.—Stine v. Bennett, 13 Minn. 153, (Gil. 188.)

9. The three-year limitation prescribed by

Gen. St. Minn. 1866, o. 11, jf 154, in an action to

test the validity of a tax proceeding, was repealed

by Laws 1874, o. 1, $ 168, and in a case where the

three years had not elapsed at the time of the

passage of the last named statute, the only lim

itation applicable is that afforded by the general

statute of limitations.—Lambert v. Slingerland,

25 Minn. 457; Langemoe v. Same, Id.

10. Where the lien of a mechanic or material

man accrued under Gen. St. Minn. 1878, c. 90, the

two-years time allowed by that statute within

which the claimant may bring his action to en

force and foreclosa his lien was not cut down or

affected by the passage of Gen. Laws 1889, c. 200,

which allows only one year for the institution of

such actions. — Nvstrom v. London & N. W.

American Mortg. Co.. 4!) N. W. 394. 47 Minn.

.31; Same v. Hamm. 49 N. W. 394, 47 Minn. 33.

Actions relating to real estate.

11. Gen. St. Minn. 1366, c. 57, 5 46, providing

that an action for the recovery of real estate,

sold by an executor or administrator, shall be

commenced within five years alter the sale, does

not require a party desiring to avail himself of

such limitation to establish a valid sale. —Spen

cer v. Sheehan, 19 Minn. 338, (Gil. 292.)

12. Since the limitation to an action in equity

to remove and enjoin the erection and mainte

nance of a dam, on the ground that it is an ex

isting nuisance and interferes with plaintiff's

rights of property, is not specifically provided

for in Pub. St. Minn. c. 60, such action must,

under the general provisions of section 12 of that

chapter, be brought within 10 years from the

erection of such dam.—Eastman v. St. Anthony

Falls Water-Power Co., 12 Minn. 137, (Oil. 77;)

Cook v. Kendall, 13 Minn. 324, (Gil. 297;)

Thornton v. Webb, 13 Minn. 498, (Gil. 457.)

13. The statute does not run against the rights of

reversioners pending an intervening life-estate.—

Lindley v. Groff, (Minn.) 34 N. W. 26.

87 Minn. 33S.

Actions of foreclosure.

14. An action to foroclose a mortgage Is not
an action on a contruct, within the meaning of

Pub. St. Minn. c. 60, $ 8, which provides that

actions upon contracts or other obligations, ex

press or implied, shall be brought within six

years after the cause of action accrued.—Ozmun

r. Reynolds, 11 Minn. 459, (Gil. 341.)

15 Where, in an a"tion of foreclosure, the

plaintiff seeks to obtain a personal judgment

against the mortgagor for the debt, as well as a

decree of foreclosure, the 6-year limitation pre

scribed by Gen. St. Minn. c. 66, $ 6, for actions on

contract or other obligations, and not the 15-year

limitation prescribed by section 11 of the same

chapter, for actions to foreclose mortgages, ap

plies, so far as the action is one for a personal

judgment.—Slingerland v. Sherer, (Minn.) 49 N.

W. 237.

46 Minn. 422.

16. The owner of land gave two mortgages
thereon, and then conveyed the same to A. The

first mortgage was foreclosed, the Bale leaving a

surplus, which was paid, on demand, to A. Eight

years afterwards the junior mortgagee brought an

action to enforce his mortgage as to such surplus,

and compel A. to pay over the same. Held, that

the action was in the nature of one for money had

and received, and barred by lapse of time. Mc

Millan, J., dissenting, on the ground that the ac

tion was in the nature of an action to foreclose,

and not barred for 20 years.—Ayer v. Stewart, 14

Minn. 97, (GiL 68.)

17. A foreclosure by advertisement In 185S was

defective and invalid, by reason of an insufficient

publication of the notice of sale. The purchaser

at the sale, or his assigns, went into possession

of the mortgaged premises in 1883, and has ever

slnce continued in possession. Held that, in an

action of ejectment brought in 1889 by one claim

ing under the mortgagor by conveyance subse

quent to the mortgage, the right to recover be-

jause of the defective publication of the notice of

sale is barred by Gen. Laws Minn. 1883, c. 112, re

quiring the action questioning the validity of the

sale to be brought within five years. —Russell v.

H. C. Akeley Lumber Co., (Minn.) 48 N. W. 8.

45 Minn. 876.

Actions on contracts.

18. Under Gen. St. Minn. 1866, a 66, tit. 2, J

6, providing that limitation for "an action upon

a contract or other obligation, express or im

plied, "an action for an accounting between part

ners must be brought within six years from il. i

time the cause of action accrues.—McClung v.

Capehart, 24 Minn. 17.

19. An action to compel specific performance of

a contract for the sale of land comes within Gen.

St. Minn. 1578, c. 66, § 6, limiting actions upon con

tracts to six years.—Lewis v. Prendergast, (Minn.)

89 N. W. 802.

39 Minn. 301.

20. A stage company was compelled to pay

damages for loss of life of a passenger caused
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by the breach of a contract with the owners of

a ferry to transport a stage safely across a river.

Held, that the limitation of an action by the

stage company against the ferry owners was

that of six years, prescribed for actions on con

tract, (Gen. St. 18tS6, c. 66, $ 6, ) ana not the lim

itation of two years, for actions to recover dam

ages for death" caused bv the wrongful act of

another, (Gen. St. 1866, c 77, J 2. ) -Blakeley v.

Le Due, 23 Minn. 476.

Actions for relief for fraud.

21. Plaintiff intrusted defendantwith money tc

be loaned for her and in her name, and, in Vio

lation of his instructions, ho mixed it with money

of his own, and loaned it as his own, paying her

interest for several years. Hi'td. that such appro

priation without plaintiff's consent, whether de

fendant intended to perpetrate a fraud or not, was

a fraud in law, and an action to recover the money

might be held "an action for relief on the ground

of fraud, " within Pub. St. Minn. p. 451, § 5, subd.

6. providing that such action may be commenced

wiihin six years of the discovery of the fraud.—

Cock v. Van Etten, 12 Minn. 523, (Gil. 431.)

22. An action to set aside deeds of real estate,

as obtained by threats, intimidation, and undue

influence, is an action for relief on the ground of

fraud, within the meaning of the statute of lim

itations, and therefore barred by lapse of 6 years,

and not an action for the recovery of real prop

erty, which may be commenced within 20 years,

notwithstanding the Judgment demanded i., that

the deeds be set aside, and that the property be

adjudged and the possession awarded.—McMillan

v. Cheeny, 16 N. W. 404, 80 Minn. 519.

Actions by municipal corporations.

23. Under Laws Minn. 18S1, (Ex. Sess.) c 24,

amending Gen. St. Minn. 1S7S, c. 06, tit. 2, $ 25,

which provides that the limitations cf actions pre

scribed by this title "shall apply to municipal and

all other corporations with like power and effect,

as the same apply to natural persons, " the statute

of limitations runs against actions by a municipal

corporation, whether it sues in a "sovereign capac
ity" or in a proprietary capacity.—Citv of St.

Paul v. Chicago, M. & St. P. Rv. Co., 48 N. W. 17,

45 Minn. 3s7; St. Paul, M. & M. Ry. Co. v. City of

Minneapolis, 48 N. W. 22, 45 Minn. 400.

II. Running of the Statute.

Accrual of cause of action—Money re

ceived.

24. A married woman, domiciled with her

husband in Minnesota, inherited from her father

in a foreign country property which was con

verted into money, and transmitted to the hus

band, who, with his wife's knowledge, received

and kept the money, treating and claiming it as

his own. Held, that an actiou by the wife to

reco ver the money as her separate property was

barred by limitation as to all money received by

him more than six years before the action, but

not as to money received by him within that

time, although more than six years had passed

since the estate was adminis'ered.—Muus v.

Muus, 12 N. W. 343, 29 Minn. 115.

Accrual of cause of action—Installments

of salary.

25. In an action for installments of salary,

where the statute of limitations has run against

some of the installments, the defense should be

allowed as to those.—Wood v. Cullou, 13 Minn.

894. (Gil. 365.)

Accounts.

26. Where each party has an account against

the other, consisting of various items, and run

ning through many years without any settlement,

the account is "mutual" and "open and current,"

within Gen. St. Minn. 1866, c. 66, g 9, providing

that in such case the statute only runs from the

last item.—Taylor v. Parker, 17 Minn. 469, (Gil.

447.)

27. An account showing on one side items for

goods sold and delivered at different dates, and

payments made by the purchaser on the other side,

is not a mutual, open, current account, within the

meaning of the statute of limitations; and its oper

ation is not suspended, as respects the earlier

items of the account, until the date of the last item

proved therein.—Cousins v. St. Paul, M. & M. Ry.

Co., (Minn.) 45 N. W. 429.
43 Minn. 219.

28. Where, after dissolution, the partners con

tinue closing up the business, receiving and pay

ing out money, the statute of limitations, upon a

cause of action for an accounting, runs from the

date of the last item.—McClung v. Capehart, 24

Minn. 17.

Interest coupons.

29. Interest coupons on bonds are not barred

by the statute of limitations until the principal

debt is also barred.—Cushnmn v Board of County

Com'rs Carver County, 19 Minn. 295, (Gil. 252.)

Guaranty.

SO. Upon a sale of genuine land-warrants, guar

antied in all respects genuine, and receivable at

the general land-office of the United States, but

which were rejected by the commissioner of the

land-office for the reason that the assignments un

der which the guarantor held were forged, the

right of action on such guaranty accrues on the

rejection by the commissioner, and the statute of

limitations commenced to run from that time.—

Johnson v. Gilnllan, 8 Minn. 395, (Gil. 852.)

Liability of principal to surety.

31. A cause of action on behalf of a surety on a

note, who pays the note for his principal, accrues

at the date of such payment, and the statute of lim

itations commences'to run from that time i rrespect-

ive of the cause of action on the note.—Barnsback

v. Reiner, 8 Minn. 59, (Gil. 37.)

Liability of stockholders.

32. The right of action In favor of creditors

of a corporation against the holders of "bonus"

stock therein, to enforce payment thereof, does

not accrue until the corporation becomes insolv

ent, and the statute of limitations does not com

mence to run until then.—llospes v. Northwestern

Manuf'g & Car Co., (Minn.) 50 N. W. 1117.
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Accrual of cause of action — Damages

for erection, etc., of mill-dam.

83. The period of two years prescribed by Pub.
St. Minn. c. 129, § 17, within which an action for

damages caused by the erection and maintenance of

a mill diim must be brought, commences to run from

the time when the damage is occasioned, and not

from the time of the erection of the dam.—Thorn

ton v. Turner, 11 Minn. 836, (Gil. 237.)

34. Under Gen. St Minn. 1878, c. 81, $ 17, pro-
riding that "no action for damages occasioned by

the erection and maintenance of a mill-dam shall

be sustained unless such action is brought with

in two years from the erection of such dam, " the

statute does not commence to run until damages

have resulted from the erection and maintenance

of the dam ; and the limitation of an action for

permanently increasing the height of a dam is

not affected by the fact that damages had previ

ously been caused by temporary and casual ad

ditions to the dam, made at one time and removed

at another, so that they did not become a part of

the permauent structure.—Hempstead v. Cargill,

(Minn.) 48 N. W. 558.

46 Minn. 118.

Fraud—Notice.

85. The limitation of an action against one oc
cupying a fiduciary relation, for a fraudulent

conversion of moneys in his hands, commences to

run from the discovery of the fraud, or notice of

such facts as would, if investigated, lead to such

discovery.—Board County Com'rs Mower County

T. Smith, 22 Minn. 97.

36. Constructive notice, from the record of a
deed, of facts constituting a fraudulent transac

tion, is not sufficient to set in operation the stat

ute of limitations against an action for relief

from the fraud.—Berkey v. Judd, 22 Minn. 287.

87. An action to remove a cloud on title is not
barred by tho general statute of limitations, where

the relief is sought on the ground of fraud.—Baus-

msn v. Kelley, 36 N. W. 333, 3S Minn. 197; San

born v. Trustees of Hamline University, 30 N.

\V. 33S, 38 Minn. 211.

Speeiflo performance.

88. Where an attorney in fact for minor own
ers of land scrip makes a contract to convey the

land when located, the statute of limitations

does not begin to run against a suit for specific

performance as soon as the land is located, but

it oulybeginsto run when the minors attain their

majority, from which time the attorney may pro

cure a valid conveyance of the land.—Thompson

V. Myrick, 20 Minn. 205, (Gil. 184.)

39. The vendee's right of action for specific per
formance accrues on the date fixed by the contract

for the payment of the purchase money, and the

delivery of the deed, although he did not then of

fer performance, or demand performance on part

of the vendor.—1a-wis v. Prendergast, (Minn.) 89

N. W. 802.

39 Minn. 801.Trusts.

40. An agrecmentwas made by which P. was to
purchase limber lands located by G., and to hold

them for three years. He was then to sell so

much of the land as was necessary to reimburse

him, and to convey one-balf of the residue to G.

The land was accordingly purchased, and P. exe

cuted a written acknowledgment that he held the

land under the contract. Held, that the statute

did not begin to run against G.'s right of action,

under tho contract, after the three years, as P.

occupied the relation of a trustee.—Smith v. Glo

ver, (Minn.) 46 N. W. 406.

44 Minn. 260.

41. Under Gen. St Minn. 1878, c. 66, $ 6, subds.

6, 7, providing that actions to enforce trusts shall
be brought within six years, and that in cases of

fraud the cause of action is not deemed to have

accrued until the discovery of the fraud, the stat

ute does not begin to run against tho right of the

heirs to charge an adm'nistrator as trustee of

land purchased by him for his own benefit under

foreclosure instituted by him as administrator,

until the discovery of the fact that he thus pur

chased it, he having had the sale nominally made

to another.—Lewis v. Welch, (Minn.) 48 N. W.

608.

47 Minn. 193.

Demand.

42. Where a loan by the terms thereof is to bo-
come due and payable, with interest, whenever the

lender should demand the same, the statute of lim

itations does not begin to run until a demand is

made. — Brown v. Brown, 11 N. W. 64, 28 Minn.

501.

43. As an agent employed to collect and re
mit, after deducting his charges, is liable to an

action by his principal for tho money, without

demand, if he neglects to remit within a reason

able time after collection the statute of limita

tions then begins to run against such action,

notwithstanding the ignorance of the principal

of the collection, if there was no fraudulent con

cealment by the agent—Mast v. Easton, 22 K.

W. 253, 88 Minn. 161.

Leave to sue.

44. The statute of limitations does not begin

to run against an action ou the bond of an exec

utor or administrator by a creditor, or next of

kin, under Gen. St. Minn. 1866, c. 55. until per

mission to bring such action, authorized by sec

tion 6, has been granted such person.—Wood v.

Myrick, 16 Minn. 494, (Gil. 447.)

N. W. 191, M
Minn?ltt». In Lltcnfleld T- McDonald,

45. The statute of limitations against an ac-
t on oy a creditor upon an administrator's bond

begins to run only arter demand made, and leave

to sue is granted. Wood v. Myrick, 16 Minn.

494, (Gil. 447,) followed.—Lanier v. Irvine, 24
Minn. 116.

Limited In Litclifleld v. McDonald. 2» N. W. l»t. IS
Minn. 169.

46. The leave required by Gen. St Minn. 1878,
c. 78, SS 1-3, to be obtained before bringing ac

tion on an official bond, is no part of the cause

of action, and the statute of limitations com

mences to run from the same time as if no such
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leave were required.—Litchfield v. McDonald,

28 N. W. 191, 35 Minn. 167.

Umltintr Wood v. My rick. 18 Minn. 4»t. (GIL 447,) and
Lanier v. Irvine, 24 Minn. 116.

III. Disabilities and Exceptions.

Death of party—Delay in appointing

administrator.

47. Gen. St. Minn. c. 66, § 18, provides that, "if

a party against whom an action may be brought

dies before the expi.'ation of the time limited for

the commencement thereof, and the cause of action

survives, an action may be commenced against his

representatives after the expiration of that time,

and within one year after the issuing of letters

testamentary or of administration. " Held, that

this does not apply to a suit to foreclose a mort

gage, and delay in appointing an administrator is

no excuse for failure to bring the suit in apt time.

—Hill v. Townley, (Minn.) 47 N. W. 653.

45 Minn. 167.

Absence from the state.

48. Under Gen. St Minn. 1866, c, 66, J IS, pro

viding that on a cause of action accruing against

a person while he is out of the state, action may

be begun thereafter within the time limited after

his return to the state, the statute of limitations

cannot begin to run in favor of such party until

he comes within the state.—Hoyt r. McNeil, 13

Minn. 390, (Gil. 36:.)

49. Under Gen. St Minn. 1866. c. 68, $ 15, which

provides, with respect to the limitation of actions,

that if, after cause of action accrued, defendant

departs from and resides without the state, the

time of his absence is not part of the time limited

for the commencement of the action, an action may

be maintained against one of several partners,

who has so departed and remained without the

state, though the action be barred as to the other

partners, who remained within the state.—Town

V. Washburn, 14 Minn. 263, (GiL 199.)

DistlnKnishlnpr Fet« v. Clark. 7 Minn. 217, (Gil. 159;)
Whitney v. Uecse, 11 Minn. 188, (Gil. 87.)

50. The departure from and residence out of

the state, referred to by Gen. St. Minn. 1866. c.

66, S 15, suspending the operation of the statute

of limitations, must be an actual and bona fide

change of domicile and place of abode, and not a

mere temporary or occasional absence.— Venable

V. Paulding, 19 Minn. 408, (Gil. 423.)

51. The facts that, during a portion of the time

of the absence from the state of Minnesota of de

fendant, previously domiciled therein, he was a

paymaster in the United States army, and as

such was officially registered, carried on the

rolls, and designated in the army register as ap

pointed from Minnesota, are irrelevant on the

question of a change of his domicile.—Venable

v. Paulding, 19 Minn. 488, (Gil. 422.)

52. The fact that a former law partner of de

fendant, after defendant's departure from the

state, appropriated defendant's library, furniture,

and effects in Minnesota, rendering no account

therefor, is no evidence of a change of a domicile

on defendant's part, such as will suspend the

operation of the statute of limitations.—Venable

V. Paulding, 19 Minn. 488, (Gil. 422.)

V.lM.DIG.—36

53. Gen. St 1866, c. 66, § 15, which suspends

the running of the statute of limitations "if,

when a cause of action accrues against a person,

he is out of the state, " is applicable to an action

to foreclose a mortgage.— whalley v. Eldridgo,

24 Minn. 358.

54. Where a vendor of real estate leaves the

state before the purchase money is paid and a

deed executed, the vendee's failure to tender

the purchase money during such absence does

not affect his right to call for specific perform

ance by lie vendor, under Gen. St. 1866, c. 66, §

15, which provides that "if, when the cause of

action accrues against a person, he is out of the

state, the action may be commenced within the

time herein limited after his return to the state."

—Gill v. .Bradley, 21 Minn. 15.

55. Gen. St Minn. 1878, c. 66, $ 15, which pro

vides that "if, when the cause of action accrues

against a person, he is out of the state, the action

may be commenced within the times limited after

his return to the state, " docs not apply to actions

for the recovery of real estate held ad versely by

defendant, which action, under section 4, must be

commenced within 20 years after the disseisin.—

City of St. Paul v. Chicago, M. & St. P. Ry. Co.,

48 N. W. 17, 45 Minn. 387; St. Paul, M. & M. Ry.

Co. v. City of Minneapolis, 48 N. W. 22, 45 Minn.

400.

Non-residents.

56. Acts Minn. 1887, c. 69, requires that actions

for the foreclosure of mortgages shall be com

menced within 15 years after the cause of action

accrues, " and said 15 years shall not be enlarged

or extended by reason of any non-residence. "

Held that, as to non-residents, the time limited is

a reasonable period, and the statute is accordingly

valid as to them.—Hill v. Townley, (Minn.) 47 N.

W. 653.
45 Minn. 167.

57. The purchaser of land on a foreclosure of a

first mortgage being a non-resident the statute of

limitations does not run against a suit to redeem by

a second mortgagee not a party to the first action.—

Foster v. Trowbridge, (Minn.) 46 N. W. 350.

44 Minn. 290.

58. A first mortgagee, havingpurchased the land

at foreclosure sale, may again sue to foreclose as

against a second mortgagee not a party to the first

suit, and, if the latter is a non-resident the statute

of limitations will be suspended as in other cases.

—Foster v. Trowbridge, (Minn.) 46 N. W. 350.

44 Minn. 290.

Ignorance of cause of action.

59. No exception in favor of those who may be

Ignorant of the existence of the cause of action

is provided by the statute of limitations, except

where relief is sought on the ground of fraud.—

Mast v. Kaston, 22 N. W. 253. 33 Minn. 161.

IV. Acknowledgment.

Sufficiency—In general.

60. The statute of limitations is one of repose,

and, when it has once run against a debt it re

mains in force until the debtor renounces its pro-
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tection. There must be either a promise to pay or

an unqualified acknowledgment of the debt from

which such promise can be clearly inferred. Such

promise mu9t be clearly proven, and if conditional

is ineffectual unless tho conditions are complied

with.—McNab v. Stewart, 12 Minn. 407, (Gil. 391.)

61. A general acknowledgment of indebtedness

to a person holding three promissory notes against

the writer, but not mentioning any of the notes, is

not evidence of a promise to pay any one of them,

and does not take them out of the statute.—Smith

y. Moulton, 12 Minn. 852, (Gil. 229.)

62. Defendants, being indebted to plaintiffs on

two promissory notes of different dates and

amounts, given for distinct and separate accounts,

gave them a writing, as follows: "You are here

by authorized to compromise with H. for his ac

ceptance for three hundred and ninety-four dollars

and ninety-four cents, which you hold aa collateral

on our debt. We hereby agree that the balance of

said draft and interest shall be charged against

us. " Held, that this is not such an acknowledgment

as would take either or both of the notes out of the

statute of limitations, as it did not appear to which

of the debts it referred.—Whitney v. Reese, 11

Minn. 138, (Gil. 87.)

68. A debtor purchased and paid for a wagon

for plaintiff, stating that it was for a man he

owed, whereupon the wagon was delivored to

plaintiff. Held, not such an acknowledgment

that moro was due to plaintiff, or promise to pay

any residue of the debt that might remain due,

as would take it out of the statute of limitations.

Following Brisbin v. Farmer, 16 Minn. 215, (Gil.

187.)—Chadwick v. Cornish, 1 N. W. 55, 26 Minn.

28.

64. Letters relied upon as a renewal of the

obligation of a debt barred by the statute of lim

itations appeared to be intended to excuse its

non-payment, and suggested a possible future

compromise, but contained no express promise,

unless in the words, "I will try to do a portion

of it, " and containod nothing indicating an in

tention to renew the obligation to pay. Held,

that they did not revive the debt. —Denny v. Mar-

rett, 13 S. W. 148, 29 Minn. 361.

Acknowledgment in writing.

65. The records of a school-district showed

that at a certain district meeting a creditor, in

response to a motion of the meeting, submitted a

proposition in writing, agreeing to accept a cer

tain sum in full satisfaction of his claim against

the district, and upon a vote by ballot a majority

voted to accept the proposition, and at a subse

quent meeting it was voted that the directors be

directed to draw the money in tho county treas

ury, and pay it to the creditor, to apply on the

indebtedness. Held, that such action was both

an acknowledgment and promise sufficient to take

such claim out of the statute of limitations; that

the record thereof was a sufficient memorandum

in writing, within the statute; and that the ac

tion of the district could not be rescinded, so as

to bring theclaim again within the statute. —San

born v. School-Dist. No. 10, Rice County, 12 Minn.

17, (Gil. 1.)
DiBllncHlshinfr Bobbins v. School District No. 1, 10

iiiuu. 340, (Gil. 2(8.)

66. Under Gen. St. Minn. 1878, o. 66, $ 24, provid

ing that no acknowledgment or promise shall toll

the statute unless contained in some writing;,

signed by the party to be charged, no promise can

be inferred from the fact that, when presented

with a statement of account, defendant asserted

thathe had paid Sin on it for which he had not been

credited, for which plaintiff then gave him credit.

If such payment had been made, the burden would

be on plaintiff to show that it had been made with

in six vears.—Erpelding v. Ludwig, (Minn.) 40 N.

W. 829.*
89 Minn. 518.

67. An indorsement made and signed by tho

debtor on a promissory note, after it has become

barred by the statute of limitations, in these words,

"I hereby acknowledge the indebtedness of this

note, " takes the note out of the operation of the

statute.—Drake v. Sigafoos, (Minn.) 40 N. W. 257.*

39 Minn. 867.

Part payment.

68. Under Gen. St Minn. 1866, o. 66, | 24,
providing that no acknowledgment or promise

shall be sufficient to take a caso out of the oper

ation of the provisions for limitation of actions

unless in writing, but that this "shall not alter

the effect of any payment of principal or inter

est, " a part payment, to affect the operation of

the statute of limitations, must be made under cir

cumstances that would warrant a Jury in inferring

a promise to pay tho balanco.—Brisbiu v. Farmer,

16 Minn. 215, (Gil. 187.)

69. Payment of part of a Judgment in full sat

lsfaction of the whole will not operate to take an

action thereon out of the operation of the statute

of limitations.— Brisbin v. Farmer, 10 Minn. 215,

(Gil. 187.)

70. A judgment was recovered in 1S57, and a

partial payment thereof made in 1S65. An action

on the judgment was brought in 1869. The period

of limitation for such an action was, under Comp.

St. Minn. c. 60, § 24, 10 years from tho dale of

the last payment, but tbis provision was repealed

by the revision of the statutes, taking effect in

1806, with a provision (Gen. St. 1806, c. LSI, $ 4.'

that such repeal should not affect any right ac

cruing, accrued, or established when it took ef

fect: und the provisions relating to limitations

(c. 06, § 24) required an acknowledgment in writ

ing to take a caso out of the operation of the

statute, but declared that "this section snail not

alter the effect of any payment of principal or

interest." Held, that the action on the judgment

was barred by Gen. St. c. 00, g 24, plaintiff hav

ing no such vested right in tho prolongation of

the time in which his action might have been

brought, by reason of the partial payment, u

might not be abrogated by the legislature.—

Brisbin v. Farmer, 16 Minn. 215, (Gil. 187.)

71. Where the condition of a loan on real es

tate security is that it may stand as long as the

borrower desires, upon keeping up tho pavmeuts

of the annual interest, each annual payment

operates as a renewal of the agreement, keepin;

alive the right of foreclosure aud redemption, as

against the statute of limitations; the statute in

either case running from the date of the last

payment. —Fisk v. Stewart. 24 Minn. 97.
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72. Under Comp. St. Minn. c. 60, 5 24, providing

that whenever any payment of interest shall be

made in any existing contract, whether it be bond

or other evidence of indebtedness, after the same

becomes due, "the limitation shall commence from

the time the last payment was made, " a payment

of interest on a bond, before it is barred, made by

one joint obligor, revives the debt as to his co-

obligors, although the one so paying is the princi

pal debtor, and the others his sureties, and the

payment is made without ttieir knowledge or con

sent.—Whitaker v. Rice, 9 Minn. 13, (Gil. 1.)

Ovnrraled by amendment of the statute by the revision

ol 18^6. WUloughby v. Irish, 27 N. W. 379. 1W Minn. 66.

78. A partial payment upon a promissory note,

made by one of the joint makers thereof, and in

dorsed "upon it before the note is barred by the

statute of limitations, does not prevent the run

ning of the statute as to the other makers.—

Willoughby v. Irish, 27 N. W. 3:U, 35 Minn. 63.

Overrating Whitaker v. Rice, 9 Minn. 13, (Gil. 1.)

Indorsement of part payment

74. Under Gen. St. Minn. 1878, o. 73, S 90, pro

viding that -'an indorsement of money received

on any promissory note which appears to have been

made when it was against the interest of the holder

to make it is prima facie evidence of the facts

therein contained," in order that such an indorse

ment may operate to prevent the bar of the stat

ute of limitations, the fact that the indorsement

was made when it was against the interest of

the holder of the note to make it must appear

by extrinsic evidence; that fact cannot be in

ferred from the indorsement itself. —Young v.

Perkins, 12 H. W. 515, 29 Minn. 173.

V. Pleading and Practice.

Complaint showing cause of action

barred.

75. Where It appears on the face of the com

plaint that the cause of action is barred by the

statute of limitations, demurrer will lio, or the ob

jection may be made on a writ of error to a judg

ment bv default.—Kennedy v. Williams, 11 Minn.

314, (Gil. ill).)

76. A complaint In an action upon a promissory

note, showing that more than six years have

elapsed since it became due, but alleging a pay

ment without showing when it was mado, does not

show on its face that the cause is barred by the

statute of limitations; for such payment may have

been made at a date late enough to save the stat

ute.—Kennedy V.Williams, 11 Minn. 314, (Gil. 219.)

77. Where It clearly appears from the com

plaint that the statute of limitations has run

against a claim sued upon, demurrer will lio on

the ground that the complaint does not state a

cause of action, and the objection may be taken

after judgment. McMillan, J., dissenting.—Mc

Ardle v. McArdle, 12 Minn. 98, (Gil. 53.)

78. To sustain an objection to the complaint

taken by demurrer or for the first time after

judgment, that it appears on its face that the

cause of action is barred, the complaiut must

conclusively show that it is barred.—McArdle v.

McArdle, 12 Minn. 08, (Gil. 53;) Trebby v.

Simmons, 38 N. W. G03,* 38 Minn. 508.

79. An averment that the cause of action ac

crued "on or about" a day named, beyond the

period, is insufficient to show that the claim is

barred—McArdle v. McArdle, 12 Minn. 98, (Gil.

53.:) Hoag v. Mendenhall, 19 Miun. 3U5, (Gil.

liS9.)

80. A complaint in an action commenced Sep

tember, 1865, alleging that a portion of a dam

was erected by S. prior to July 1, 1856; that the

other portion was erected by defendant subse

quently to that time, and that ever since 1857

the dam has caused the water to flow back over

plaintiff's land,—does not make it clearly appear

that 10 years had elapsed since the cause of ac

tion accrued; and it Is not demurrable on the

ground that it shows on its face that the action

is barred.—Eastman v. St. Anthony Falls Water-

Power Co., 12 Minn. 137, (Gil. 77.)

81. If a complaint show on its face that the ac

tion is barred, alleging no facts taking the case

out of the statute, a demurrer will lie.—Humphrey

v. Carpenter, (Minn.) 39 N. W. 67.

89 Minn. 115.

Amendment of complaint.

82. In anaaction for breach of covenants in a

deed the complaint set forth all the covenants,

and a paramount title to and possession of a strip

200 feet wide across the granted land in a rail

road corporation by grant from congress. By an

amended complaint it was alleged both that the

grant of congress conveyed the title to the rail

road company of a strip 400 feet wide, and that

it granted perpetual easement therein for right

of way. Held, that the amended complaint did

not set forth a new cause of action which would

be barred by the running of the statute of limit

ations subsequent to the filing of the original

complaint.—Bruns v. Schreiber, (Minn.) 51 N.

W. 120.

Complaint anticipating defense of lim

itation.

83. It is proper to allege in the complaint facts

which will take the cause of action out of the

operation of the statute of limitations Hoyt v.

McNeill, 13 Minn. 390, (Gil. 3ii2.)

84. When a complaint upon a note which ma

tured more than six years before the commence

ment of the action avers that partial payments

have been mado within six years, the defense

of limitation is not available under a demurrer.

—Daveuport v. Short, 17 Minn. 24, (GIL b.)

Pleading the statute.

85. Where it does not clearly appear from the

complaint that the statute of limitations has run

against the cause of action therein set out, such

defense must be set nut by wav of answer.—Dav

euport v. Short, 17 Minn. 24, (Gil. 8.)

86. A plea of the statute of limitations need
not negative the exceptions to the application of

the statute —McMillan v. Cheeny, 10 N. W. 404,

30 Minn. 519.

Inconsistent defenses.

87. A defense of partial payment "in full satis

faction" of a claim cannot be taken as an admis
sion of the existence of a larger indebtedness, and
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Is therefore not Inconsistent with a defense of the

statute of limitations.—Conway v. Wharton, 13

Minn. 158, (GiL 145.)

Findings.

88. In an action commenced June 4, 1870, upon

a note dated September 11, 185H, payable on de

mand, the statute of limitations was set up as a

defense. The referee found that there was a

payment of $3.75 September 24, 1862, indorsed by

plaintiff September 4. 1863; that since Septem

ber 24, 1862, up to and on June 29, 1865, defend

ant paid $51.10, in differentsums, of which $44.00

was indorsed on said note in October, 1865; that

the amount of the note, principal and interest,

was $375.17; that defendant had paid of that

amount $54.85; and that the balance due on the

amount was $250.33. Jhid to amount to a find

ing that there had been a payment made by de

fendant upon such note within six years before

suit brought. — Downer v. Read, it Miun. 493,

(Gil. 470.)

Limited Partnership.

See Partnership, 99. ,

Liquidated Damages.

See Damage*, 11-13.

Liquor Selling.

See Intoxicating Liquors.

LIS PENDENS.

Abatement by other action pending, see Abate

ment and Revival, 1-13.

Pleas in abatement, see Pleading, 59-01.

Notice—Who bound.

1. The filing of a notice of lis pendens Is no

tice only to person acquiring rights pendente

lite, or after Judgment.—Bennett v. Hotchkiss, 20

Minn. 105, (Oil. 148.)

2. A notice of lis pendens does not bind a

grantee in a deed which was delivered before,

but not recorded until after, such notice was

filed, for his rights were fixed before the com

mencement of the action. —Johnson v. Robinson,

20 Minn. 170, (Gil. 153.)

8. A bond was given by the owner of land to

secure the conveyance of the same upon pay

ment of the purchase money. A Judgment credit

or of the obligee filed a creditors' bill against

him, caused a notice of lis pendens to be re

corded, and subsequently procured a final decree

adjudging that such bond was bold in trust by the

obligee as far as it was needed for the payment

of the creditor's Judgment. Held, that the ob

ligor, In the absence of all notice ot the creditor's

■uit, could lawfully procure the bond to be can

celed on default by the obligee in the payment

of the purchase money, for bis Interest was ac

quired prior to the suit, and he was consequent

ly unaffected by the lis penrlens.—Bennett v.

Hotchkis3, 20 Minn. IBS, (Gil. 148.)

Purchasers pendente lite.

4. One who becomes an incumbrancer dur

ing the pendency of an action for specific per

formance of a contract to convey land, stands in

no better position than a voluntary purchaser, and

is bound by the decree, though not made a party

to the suit.—Steele v. Taylor, 1 Minn. 274, (Gil.

210.)

6. At common law, one purchasing real estate

pendente lite is bound by the result of the action.

—Jorgenson v. Minneapolis & St. L. Ry. Co., 25

Minn. 206.

6. Gen. St. Minn. 1878, o. 75, S 84, which

authorizes either party to an action affecting

real estate to file a notice of the pendency of

such action, and provides that "from the time of

filing such notice, and from such time only, the

pendency of the action shall be notice to purchas

ers and incumbrancers of the rights and equities

of the parties filing such notice to the real

property," abrogates the common-law rule that a

purchaser of real estate pendente lite is bound

by the result of the action.—Jorgenson v. Minne

apolis & St. L. Ry. Co., 25 Minn. 206.

Distinguishing Arper v. Bate. 8 Minn. 108. (Oil. S3.)

LITERARY PROPERTY.

See, also. Copyright.

Levy of execution on unpublished work, see Exe

cution, 47, 48.

Rights of author.

The rights of the author of unpublished

manuscript are exclusive as against the world,

and no one has a right to publish or take copies

of it without his consent. —Banker v. Caldwell,

3 Mil a. 94. (Gil. 46.)

LIVERY STABLE KEEPERS.

Lien—Priorities.

1. The lien for his just and reasonable charges,

secured by sections 16, 17, c. 90, Gen. St. Minn.

1878, and chapter 81, Laws 1885, to a person who

keeps horses at the request of the owner, or lawful

possessor thereof, takes precedence of a chattel

mortgage executed before such keeping. This rule

applied against a mortgagee in a case in which

the request for keeping was made by the mort

gagor, whowas in lawful possession o/the horses

kept.—Smith v. Stevens, (Minn.) 81 N. W. 55.

86 Minn. 30&

Distinguished In Meyer v. Berlandi, 40 N. W. Bis, St
Minn. 444.

How lost.

2. The lien given by Gen. St Minn. 1S78, c

90, $ 17, to bailees of personal property for charges

for keeping the same depends on the possession of

the property ; so that if a stableman entitled to •

lien on certain horses voluntarily, and without res

ervation, delivers them to the owner's assignee

for the benefit of creditors, his lien is gone.—

Ferriss v. Schreiner, (Minn.) 44 N. W. 10S3

43 Minn. 148.
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Local Assessments.

See Municipal Corporations, 341-306.

LOGS AND LOGGING.

Damages for conversion of logs, see Damages, 65-

70.

Liability of boom owners as garnishees of logs,

see Garnishment, 5, 6.

Rafting logs, see Navigable Waters, 1-3, 5, 6.

Lien for labor in cutting, etc.

1. Laws Minn. 1S76, c. 89, (Gen. St. 1878, 0.

82, JS 63-77,) which gives a lien on logs and tim

ber to any person performing manual labor on or

about them, declares in section 14 that "this act

is intended only for the protection of laborers for

hire, and shall not inure to the benefit of any per

son interested in contracting, cutting, hauling,

banking, or driving logs by the thousand. " Held,

that the benefit ol the lien is confined to persons

performing manual labor for hire, and the last

clause of section 14 should be read, "any person

interested in contracting for cutting, " etc.—King

v. Kelly, 25 Minn. 622.

2. Gen. 8t Minn. 1878, c. 32, 8 63, provides that

"any person who may do or perform any manual

labor in cutting, banking, driving, " etc.j any logs

or timber, shall have a lien thereon for such serv

ices. Held that, where a man and his team are

employed, at a gross price for both, to haul or bank

logs, his lien on the logs extends to the use of the

team, although the emuloyer may afterwards put

them to work separately, on different parts of the

work.—Martin v. Wakefield, (Minn.) 13 N. W. 806.

ii Minn. 176.

8. Where the whole of the services are per

formed under one contract of employment in get

ting out a single lot of logs, two different marks,

however, being put on different portions of them,

according to their grade or quality, the laborer

may claim and enforce his lien for his entire serv

ices upon that part bearing one of these marks.—

Martin v. Wakefield, (Minn.) 43 N. W. 966.

42 Minn. 176.

4. Under Gen. St. Minn. 1878, c. 82, $ 64,

requiring that, to preserve a lien on logs tor

labor in cutting, driving, etc., such logs, a

statement shall be filed "under oath by claim

ant, or some one in his behalf, " if such state

ment is made by another than the claimant,

the outh should state that it is dono by his au

thority.—Griffin v. Chadbourne, 19 K. W. 647,

32 Minn. 126; Heigh v. fcianie, Id.

6. If an assignment of a lien on logs is not

filed for record in the surveyor general's office,

as required by Gen. St. Minn. 1878, c. 32, 8 75,

the assignee cannot enforce the lien. —Griffin v.

Chadbourne, 19 N. W. 647, 32 Minn. 136; Heigh

v. Same, Id.

6. As the statute giving a lien on logs for

labor in cutting, driving, etc., them (Gen. St.

Minn. 187S, c. 32, §ji 03-77; provides for the en

forcement of the lien by attachment, such stat

utory remedy is exclusive, and the lien cannot be

enforced unless the logs are attached as provided.

—Griffin v. Chadbourne, 19 N. W. 647, 32 Minn.

126; Heigh v. Same, Id.

Driving intermingled logs—Compensa

tion and lien.

7. One undertaking to float logs In the Mis

sissippi river or any of its tributaries does so

subject to the common right of other log-owners

to a like use of the stream, and to the risk of his

logs being intermingled with others, and also

subject to the risk of their being transported

beyond the intended place of destination, unless

suitablo precautions are taken, or provisions

are made for separating and stopping them;

and where logs belonging to one person are so

intermingled with those of others that they can

not conveniently be separated till they reach a

particular place, such other owners may drive

them with their own logs to such place, and

may recover the reasonable compensation there

for allowed under such circumstances by Gen.

St. Minn. 1878, c. 32, ji 78, although the owner

required his logs to be left at an intermediate

point. -Chesley v. De Graff, 29 N. W. 167, 35

Minn. 415.

8. Plaintiffs and defendant, having agreed to

drive their logs in common, abandoned the drive

before itwas completed. Plaintiffs subsequently

requested defendant to return with them and

finish the drive, but he refused, and plaintiffs

drove their own logs to their destination, and in

doing so drove also some of defendant's logs, so

intermingled with their own that they could not

be conveniently separated. Held, that they were

entitled to compensation therefor from defendant,

under Gen. St. Minn. 1878, c. 32, $ 78, providing

for such compensation; as that statute applies

when the logs of different owners have become

intermingled by consent or contract, as well as

where they are intermingled by the wrongful

conductor the owner.—Walker v. Bean, 26 N.

W. 232, 34 Minn. 427.

9. Pursuant to a contract between plaintiffs

and defendant for a Joint drive of their inter

mingled logs in a certain river to the Mississippi

river, they engaged in such drive, but before it

was completed defendant abandoned the drive,

and plaintiff then drove the intermingled logs to

the first point at which they could be conven

iently separated. Held, that under Gen. St.

Minn. 1878, c. 32, § 78, giving to a person driving

logs of another, intermingled with his own, to a

point where they oan be conveniently separated,

a right to a reasonable compensation therefor

from the owner of such other logs, plaintiffs

were entitled to compensation from defendant

for driving his logs from the point at which he

abandoned Ihe drive; but that they could not re

cover under the statute for driving the logs be

fore defendant abandoned them, although defend

ant did not furnish his full quota of men; the

cause of action therefor being upon the contract.

—Beard v. Clarke, 29 N. W. 142, 85 Minn. 324.

10. A person who assumes the right, under

Gen. St. Minn. 1878, c. 32, J 78, to drive the logs

of another intermingled with his own, is bound,

in selecting the time for driving them, and in all

the particulars in which the rights of such other

person are involved, to exercise good faith, or
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dinary care, and prudent management. He Is lia

ble for such care and skill as legally attach to the

position of bailee and agent.—Beard v. Clarke,

29 N. W. 142, 35 Minn. 334.

11. The right to compensation, under Gen. St.

Minn. lb"», c. 32, § 78, lor driving logs of another

Intermixed with those of the person driving them,

Is not affected by the fact that at the time the

stream had not in its natural state sufficient water

to float logs, and that to float them it was neces

sary to let into the stream water accumulated in

artificial dams.—Merriman v. Bowen, 23 N. W.

843, 33 Minn. 455; Board v. Clarke, 29 N. W. 142,

85 Minn. 324,

12. Under Gen. St. Minn. 1878, c. 32, $ 78, pro

viding that any person floating logs in any

stream, who shall be hindered or obstructed in

so doing, by logs of another, may drive such logs

with his own to some point where they can be con

veniently separated, and shall be entitled to rea

sonable compensation therefor, it is not neces

sary, to constitute a hindrance or obstruction

within the meaning of the statute, that the logs

of such other person should have come in actual

contact with those of the person driving them

and claiming compensation therefor.—Anderson

v. Maloy, 19 N. W. 387, 32 Minn. 76.

13. in an action for compensation under Gen.

St. Minn. 1878, c. 32, § 73, for driving logs of de

fendant intermingled with those of plaintiff,

plaintiff's evidence was that he drove the logs

within the limits of a boom company, whose

charter required it to take control of all logs

coming within its limits, and assort and separate

them. Held, that this was sufficient to justify

a finding that he had complied with the statute

in driving the logs to a point where they could

be convenientlv separated.—Osborne v. C. N.

Kelson Lumber Co., 22 K. W. 540, 33 Minn. 285.

14. Under Gen. St Minn. 1878, o. 82, $ 78, giv

ing a right to compensation for driving logs of

another intermingled with those of the partydriv-

ing them together, the owner of logs so inter

mingled may b» liable for such compensation

without notice given to him by the person driv

ing them ; no notico boing required by the stat

ute.—Osborne v. C K. Kelson Lumber Co., 22 K.

W. 540, 88 Minn. 285.

15. The compensation allowed by Gen. St.

Minn. 1878, c. 32, § 78, to a person driving logs

of another intermingled with his own, is to be

measured by the value of the labor performed in

driving the logs of such other person, not by the

value of the benefit thereby conferred on the latter.

—Osborne v. C. K. Kelson Lumber Co., 22 N. W.

540, 33 Minn. 285.

16. A custom to troat as gratuitous the driv

ing of intermingled logs cannot affect the right

to compensation therefor given by Gen. St. Winn.

1878, c. 82, § 78, and is no defense to an action

therefrr. —Osborne v. C. K. Kelson Lumber Co. ,

22 K. TV. 540, 33 Minn. 285.

17. The lien given by Gen. St Minn. 1878, o.

82, $ 78, for compensation for services of log-

owners in driving logs of another intermingled

with their own to a point where they can con

veniently be separated, is limited to the amount

claimed in the account therefor filed with the

surveyor general pursuant to the statute. —Ches-

ley v. De Graff, 29 N. W. 167, 35 Minn. 415.

18. fn an action to recover compensation given

by statute (Gen. St. Minn. 1878, c. 32, § 78) for

driving logs of defendant intermingled with those

of plaintiffs, a portion of the answer, alleging

as a defense that plaintiff did not drive all the

intermingled logs of defendant, was stricken

out; but the court found on the evidence that

the fact was substantially as alleged in the an

swer, and that plaintiff's action had been in ac

cordance with the request of defendant BeUi,

that defendant was not prejudiced by the strik

ing out of such part of his answer.—Osborne v.

C. K. Kelson Lumber Co., 22 K. W. 540, 33 Minn.

285.

19. Gen. St. Minn. 1878, c. 82, S 78, provides that

one who, in driving logs, is hindered by those of

another, or whose logs become inseparably inter

mingled with those of another, may drive the ob

structing or intermingled logs, and recover com

pensation therefor. Held, that where plaintiff's

logs became intermingled with those of defendant,

and t he logs lay together in one mass, but plaintiff

simply got defendant's logs out of his way, though

in so doing he drove a portion of them for a consider

able distance, he could not recover compensation

under the statutes.—Miller v. Cbatterton, (Minn.)

18 K. W. 1109.

46 Minn. 338.

Improvement of navigation — Tolls for

driving.

20. Under Sp. Laws Minn. 1875, o. 48, requir

ing a corporation therein named to receive all

lops floated down the St. Louis river to a given

point, and drive them thence through certain

limits in the river, and authorizing special tolls

to be charged on logs so driven, the obligation to

drive and the right to charge tolls exist in the

case of logs which accidentally escape from booms

1 above such limits in a freshet, and which -were

not intended to be so driven, as wel 1 as in any

other.—St. Louis Dalles Imp. Co. v. Kelson Lum

ber Co., (Minn.) 44 K. W. 1080.

43 Minn. 130.

21. Sp. Laws Minn. 1875, o. 48, reciting the

formation of a corporation to improve the naviga

tion of the St. Louis river, required that corpora

tion to complete within three years its improve

ments for the purpose of making the river between

certain points navigable for driving saw-logs, and

authorized it after that time to receive all logs at

the upper point, and drive them through the speci

fied limits, and to charge a special toll for such

services. Held, that the condition upon which

the right to charge tolls was granted was suffi

ciently definite to make such grant effectual. —St.

Louis Dalles Imp. Co. v. Kelson Lumber Co.

(Minn.) 44 K. W. 1080.
43 Minn. 130.

Sluice-dams.

22. A dam across a stream, which does not

obstruct the passage of logs, lumber, or timber,

erected and maintained by the owner upon his

own land, without license, is not prohibited by

Gen. St. Minn. 1866, c. 32, and a contract with

such owner for the sluicing of logs over such
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dam is valid. Such license is needed to enable

hira to collect tolls from those with whom he

has no contract—Lamprey v. Nelson, 24 Minn.

304.

23. A license to construct and maintain a dam

across a river for sluicing logs was granted for

one year by county commissioners to M. , under

(jen. St. Minn. 1806, o. 32, upon due notice of ap

plication and filing a bond approved by the com

missioners, as required by the statute. The dam

was not constructed within the year, and M. ap

plied without notice for a renewal of the license,

which was granted, but the bond tendered by

him was never approved. Two years later he

again applied, without notico, for ronewal of the

license, which was granted for six years, a

firoper bond being filed and approved. The last

icense purported to be an original rather than a

renewal. No dam was in existence at the time

the last license was granted. Held that, had

there been an existing dam constructed under the

former license, such license would be construed

as a renewal, and valid, but, there being no

such dam in existence, the license must be re

garded as an original, and therefore void, be

cause granted without notice of the application.

— Lamprey v. Nelson, 24 Minn. 804.

24. Under Gen. St Minn. 1878, o. 89, tit. 8,

authorizing county commissioners to grant a

license for the construction of a sluice-dam

across a stream, upon taking a bond from the

licensee to construct and maintain such dam for

the purpose of sluicing logs, etc., and to facil

it ate the driving of the same, "and with such

further special conditions relating to the con

struction and operation of such dams as the case

requires, " the commissioners had no authority

to take a bond from the licensee, requiring him

to coniuct logs, etc., through the sluiceway, that

being no part of the "operation" of the dam,

within the meaning of the statute; and such a

condition is void, and gives no right of action

to third parties for its non-performance.—An

derson v. Munch, 13 N. W. 192, 29 Minn. 414.

25. Under Sp. Laws Minn. 1881, o. 223, authoriz

ing the board of county commissioners of a cer

tain county to grant licenses to maintain sluice-

dams to persons applying therefor, "upon being

satisfied, " among other things, "that the appli

cants are proper persons, " etc. , and requiring

notice of such application to be given and pub

lished, the board is to exercise a discretion in

the matter, and its authority to license is limited

to those specially selected, and the power cannot

be delegated to those licensed tosubstitute others

in their place by the grant of a license to them

and their assigns.—Mille Lacs Imp. Co. v. Bas-

sett, 20 N. W. 303, 82 Minn. 375.

Injuries by log-jams—To dams.

26. Plaintiff was authorized by acts of legisla

ture to construct a dam across the Mississippi riv

er, the consent of congress being given by Acts

Cong. 1883-85, c. 231, containing the proviso "that

the works be constructed so as to provide for the

free passage of saw-logs and rafts, and, when nec

essary, to permit the passage of boats." Held,

that it was plaintiff's duty to do what might be

necessary to protect its dam from the consequences

of jams of logs floating down the river, caused by

the slack-water which the dam created. If to pre

vent such jams, and protect the dam, it was neces

sary to employ men to get the logs past the slack-

water, it was for plaintiff to employ them.—St

Cloud Water-Power & Mill Co. v. Mississippi & K.

R. Boom Co., (Minn.) 45 N. W. 714.

43 Minn. 380.

Obstructing stream.

27. Gen. St. Minn. 1878, o. 82, $ 78, allowing

one who. in the driving of his logs, is obstructed

by thoso of another, to drive the obstructing logs

and to recover compensation therefor, does not

take away the common-law right of action for in

juries resulting from wrongfully causing, or neg

lecting to remove, an obstruction in the stream, as

by logs negligently allowed to become or to remain

jammed therein.—Miller v. Chatterton, (Minn.) 48

N. W. 1109.

46 Minn. 833.

28. To sustain a recovery under the common

law against defendant for allowing his logs to be

come jammed in a river, thereby obstructing plain

tiff in the driving of his Ions, the findings of the

court must show that the defendant's conduct in

temporarily "abandoning" his logs in a jam was

negligent or otherwise wrongful.—Miller v. Chat

terton, (Minn.) 48 N. W. 1109.

46 Minn. 333.
•

Contracts for rafting.

29. Defendants, having about 1,500,000 feet of

logs carried over the falls of St. Anthony by a

freshet, and scattered along the river as far as

Lake Pepin, entered into a contract with plain

tiff rafting company to gather and raft the same,

defendants agreeing to pay plaintiff for gather

ing and rafting the logs of defendants $3 for each

1,000 feetso rafted; 25 cents per 1,000 feet of said

1,500,000 to be paid at the execution of the con

tract, and the balance of the $3 for each 1,000

feet of logs rafted and delivered. The contract

permitted plaintiff to sell any of defendant's logs,

delivering a like number to defendants. Held,

that defendants were not bound to pay for rafting

logs delivered to them in excess of the actual

number of defendants' logs which came to plain

tiff's hands, though less than 1,500,000 feet.—

Mississippi Rafting Co. v. Ankeny, 13 Minn. 17,

(Gil. L)

Boom companies—Duties and liabilities.

30. The provisions of Sp. Laws Minn. 1872, o.

106, as amended by Sp. Laws 1878, c. 73, author

izing the Knife Falls Boom Corporation to pro

vide booms in the St. Louis river, within speci

fied limits, including Knife falls, to receive and

take entire control of all logs and timber coming

withing the limits, and to boom, scale, and de

liver them to the proper owners,—those required

to be delivered above Knife falls to bo delivered

as directed by the surveyor general, and those

required to be turned over Knife falls to be de

livered by turning them over said falls,—and au

thorizing the company to collect Doomage on the

logs so turned over, as well as those delivered

above the falls, does not violate the constitu

tional provisions making navigable rivers "com

mon highways, and forever free" to the inhabit

ants of the state and all other citizens of the

United States, "without any tax, duty, impost,
or toll therefor," notwithstanding tho works of
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the company erected and operated under the act

are of no benefit to persons desiring to float logs

below the falls, but operate as a detriment by

delaying their logs. Even if the St. Louis river

is protected by said constitutional provisions, toe

only navigation of which it is susceptible being

the floating of loose logs, it remains a common

highway for that purpose, as the fact docs not

deprive any one of such use of it, but regulates

the use for the common benefit, so as to improve

it for such purpose; and the charge of boomage

is not for the use of the river, bat to compensate

the company for its outlay in erecting and main

taining its works, and for its care and control

over the logs within its chartered limits, as im

provement of and aids to the use of the river. —

Osborne v. Knife Falls Boom Co., 21 N. W. 704,

82 Minn. 412.

81. A boom company, incorporated and au

thorized, within specified limits of a river which

is navigable only by floating loose logs therein,

to receive and take entire control of all logs and

timber coming within such limits, and boom,

scale, and deliver them to the proper owners,

and to collect boomage on the logs so delivered,

is a quasi public cor] .oration, in the maintenance

and operation of whose works the public have an

interest; and an injunction should not be al

lowed against it, at the suit of individual own

ers of logs, alleging injuries to them by, the

maintenance and operation of the works.—Os

borne v. Knife Falls Boom Co., 21 N. W. 704, 82

Minn. 412.

82. Under the provisions of Sp. Laws Minn.

1867, c. 134, as amended by Sp. Laws 1!>77, c. 175,

requiring the Mississippi & Rum River Boom

Company to conduct logs which it is to turn over

the Falls of St. Anthony west of the pier at the

head of the dam, below the suspension bridge,

referred to in section 14 of the act, but that "said

company shall do no other acl or thing in respect

thereto, " no additional duty was imposed on the

company in respect to such logs by reason of the

fact that it afterwards became necessary, in con

sequence of the action of the United States gov

ernment, that logs should pass over the falls

through a sluice provided for the purpose.—Mis

sissippi & R. R. Boom Co. v. Prince, 24 N. W.

8G1, 84 Minn. 79.

33. The degree of care over logs of others in its

possession required of a boom company is that

which an ordinarily prudent man, in charge of his

own property, would exerciss; and where logs, in

charge of the company, are not delivered to the

owner on demand, the company, to discharge it

self from liability for negligence, must prove that

it used such care.—Chesley v. Mississippi & R. R.

Boom Co., 88 N. W. 789, 39 Minn. 88.

84. It appeared that a single boom company re-

wived and handled all the logs coming down the

M. river to M., and that the usages of such com-

f>anv in collecting boomage were well known to

umbermen operating on the river. Held, in an

action upon a contract, by which plaintiff sold to

defendant at M. a quantity of logs to be handled

and scaled by such boom company, that under the

issue as to whether it was plaintiff's or defendant's

duty to pay the boom charges, evidence of the gen

eral usage at M. was proper.—Clarke v. Hail &

Ducey Lumber Co., 42 N. W. 785, 41 Minn. 105. I

Property in logs—Personalty.

85. Logs cut from the land by one who Is the

owner of the soil thereby become personal prop

erty.—Berthold v Holnian, 12 Minn. 885, (Oil.

221.)

Logs not marked.

86. Gen. St. Minn. 1S66, c. 83, $ 23, providing

that logs cut or coming into the state on Lake St.

Croix, above Stillwater, unmarked, or the mark of

which is unrecorded, shall not, in favor of the per

son cutting the same, or claiming to be the owner,

be decreed to be his property, in any court within

the state, in any proceeding for any purpose, does

not apply to logs on the land and in the actual pos

session of the owner.—Plummer v. Mold, 14 Mum.

532, (Gil. 403.)

87. Gen. St. 1878, c. 83, 5 27, providing
that logs, the marks of which are not recorded

as prescribed, or which do not bear any dis

tinctive mark, shall not be recognized as the

property of the person who has cut or who

claims to be the owner thereof, in tho courts, in

any action or proceeding, does not affect the title

of the owner of logs or his power to dispose

thereof, where it is not shown that the logs were

not in the actual possession and control of the

owner, or that they were so situated as to be

liable to become intermingled with other logs. —

Stanchfield v. Sartelle, 29 N. W. 145, 35 Minn.

429.

88. Gen. St. Minn. 1878, c. 32, $ 19, provid

ing that "no sale or transfer of any log-mark

* * * shall be legal and binding except be

tween the parties thereto, unless such sale, " etc,

Is in writing and recorded, doas not forbid a per

son claiming a log mark under a verbal transfer

from recovering the logs so marked from a mere

trespasser.—Gaslin v. Bridgman, 4 N. W. 1111,

28 Minn. 442.

Contracts for purchase—Scaling.

39. A stipulation in a contract for the sale of

logs, that they shall be scaled by the surveyor

general of logs, or his deputy, "whose decision

shall be final," is not invalid, because it gives a

different effect to such sale from that prescribed

by Gen. St Minn. 1866, c. 32, $ 11, which makes

it only prima facie evidence of the measure

ments contained in it—Leighton v. Grant, 20

Minn. 845, (Gil. 298.)

40. Defendants agreed with plaintiff for the

purchase of a cortain quantity of logs running

in the river, defendants to select and take the

logs into their boom, where they were to be scaled

by a person named, an order authorizing such

scaling being given. Held, that it was defend

ants' duty to have the logs scaled as soon as they

were in tho boom, and, on their failure to have

the same done within a reasonable timo, could

not avail themselves of the fact of their not hav

ing been scaled by such person. —Gaslin Pin-

ncy, 24 Minn. 822.

Measurement—Scale bills.

41. Under Laws Minn. 1883, c. 138, J 2, author

izing tho appointment by a corporation formed

under the act of persons to examine weights,

scales, and measures, and to weigh, gauge, or

inspect flour, grain, produce, etc., and makit
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the certificate of such person as to the quality,

quantity, grade, or condition of any such arti

cle, etc., evidence between the buyer and seller,

and binding upon the members of the corpora

tion, a person so appointed maybe authorized by

the corporation to measure or scale logs afloat,

and his certificate of such measurement or scalo

will then be evidence between the members of

the corporation, and others assenti"g thereto, in

the manner prescribed in the act. This does not

conflict with the provisions of the General Stat

utes for the appointment of surveyors general to

scale logs, and making their scale bills evi

dence. — State v. Lumberman's Board of Ex

change, 23 N. W. 838, 33 Minn. 471.

42. Scale bills purporting to be a scale of

logs in the private mill-booms of the party for

whom they are made, in the form in common use,

upon the survey of logs coming into such booms,

to ascertain the marks and quantity thereof, and

not upon a sale or transfer of the logs, included,

in separate columns, the marks of the logs, the

number, and the quantity in feet of each mark,

and also indicated time and place. Held that, as

no scale mark by the surveyor general need be

placed in bills of logs scaled at the request of

parties requiring it for such purpose, under Gen.

St. Minn. 1878, c. 82, $ 15, certified copies of

such bills from the records of the surveyor gen

eral were competent evidence to show posses

sion by the party for whom they were made of

logs bearing the mark of another.—Clark v. C.

N. Nelson Lumber Co., 25 N. W. 628, 34 Minn.

289.

43. Where logs were purchased, to be scaled "on

the bank " by the surveyor general, and the scale-

bill, as returned, shows on its face that part of the

logs were "averaged," the presumption is that

they were not actually surveyed, but estimated.—

Pratt v. Ducey, (Minn.) 88 N. W. 611.

38 Minn. 517.

44. Where logs were purchased to be scaled on

the bank, the scale bill was properly rejected as

evidence as respects logs that were "averaged,"

and the court was warranted in receiving in evi

dence an authorized resurvey in the boom of all

the logs so purchased, the amount thereof being

in excess of the amount of the logs actual ly scaled,

as appearing by the first-named scale bill.—Pratt

v. Ducey, 38 N. W. 611, 38 Minn. 517.

Fees.

45. A surveyor general, who surveys and

scales logs turned out of a boom, (Gen. St. Minn.

1878, c. 82, S ) and receives his fees therefor,

and then of his own motion places on the logs the

scale-mark of the person to whom they are deliv

ered, and makes a record thereof, and delivers a

copy to such person, is not entitled to recover

from such person an additional fee for the sams

survey and scaling, though a usage existed under

which such further scaling was made.—Lovejoy

v. Itaska Lumber Co., (Minn.) 48 N. W. 911.
40 Minn. 216.

Lost Goods.

Larceny by finder, see Larceny, 7-9.

Lost Instruments.

Loss of certificate of stock, see Corporations, 113.

of note, see Negotiable Instruments, 168.

Proof of lost deed, see Deed, 105-107.

LOTTERIES.

What are.

1. " Cl nbs " of 40 persons each were formed by a

merchant tailor for the disposition of suits of

clothing, each of the stipulated value of $40, by

lot, under nominal contracts of purchase, the

price to be paid in weekly installments of (1

each, such payments entitling the holders of

tickets to participate in weekly drawings by lot,

with the chance of securing a suit at any draw

ing, without further additional payments. Held

a lottery, within Pen. Code, $ 282, defining a

"lottery" to be a scheme for the distribution of

property by chance among persons who have

paid, or agreed to pay, a valuable consideration

for the chance, whether called a "lottery,"

"raffle, " or "gift enterprise, " or by some other

name.—State v. Moren, (Minn.) 61 N. W. 618.

2. A provision in such contract that each

member of the club should eventually receive a

suit of clothes, when he should have paid $40, if

not previously drawn, or that he might with

draw at any time, and receive "the value of

money paid in on said contract in merchant tail

oring, " does not make the scheme any the less a

lottery.—Bute v. Moren, (Minn.) 51 N. W. 618.

Lunatic.

See Insanity.
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M.

MAIMING.

What constitutes—Intent.

1. [n a prosecution for maiming, under Pen.

Code Minn. 8 177, the injury must be willfully In

flicted, "with the intent to injure, disfigure, or

disable ; " but the " intent " is to be presumed from

the act of maiming, unless the contrary appears.—

State Hair, (Minn.) 84 N. W. 893.

87 Minn. 851.

2. The "intent" referred to in Pen. Code Minn.

1 177, may be defined to be the purpose at the time

to do, without lawful authority or necessity, that

which the statute forbids ; and the words " intent

to injure" refer to injuries of the same class speci

fied In the statute, or such as might reasonably

be expected to he dangerous, or result in serious

bodily harm.—State v. Hair, 34 X. W. 8D3, 37

Minn. 351.

Evidence.

8. Complaining witness' testimony that defend

ant threw him down, and kicked him in the face

and eye, which was destroyed, coupled with the

corroborating testimony of other parties, the facts

of former malice and angry feeling at the time be

ing conclusively shown, and defendant admitting

that he threw complaining witness down twice,

and struck him while on the ground, causing the

injury, held sufficient to go to the jury.—State v.

Hair, (Minn.) 34 N. W. 893.

37 Minn. 351.

Malice.

See Homicide, 1-10, 64-59; Libel and Slander, 40,

41 ; Malicious Prosecution, 9-17, 25-82, 84.

MALICIOUS MISCHIEF.

What constitutes.

1. Under Rev. St Minn. o. 101, $ 39, which

provides that every person who shall willfully

kill any beast of another shall bo punished*,

etc., the killing of a dog is not indictable, a dog

having no value in law.—United States v. Gideon,

1 Minn. 292, (Gil. 226.)

2. Pen. Code Minn. $ 476, making it criminal to

displace, remove, or destroy "a rail, sleeper,

switch, bridge, viaduct, culvert, embankment, or

structure appertaining to or connected with a rail

way, " is not applicable to the cutting of a fence

along a railroad track by defendant to facilitate

the driving of stock from one part of his farm to

another.—State v. Walsh, (Minn.) 45 N. W. 721.

43 Minn. 444.

Indictment.

8. Under Rev. St Minn. c. 101, $ 89, which

provides that a person who maliciously kills the

beast of another, shall be punished, etc., an in

dictment for killing a dog should aver its value,

and also malice against the owner. —United States

7. Gideon, 1 Minn. 292, (GiL 226.)

MALICIOUS PROSECUTION.

Counterclaim for malicious prosecution of other

actions for same cause, see Counterclaim and

Set- Off, 16.

Liability of judge, see Judge, 12.

Of civil actions.

1. An action may be maintained for the prose

cution of a civil suit maliciously and without prob

able cause, even though there was no interfer

ence with the person or property of the defendant

—MePherson v. Runyon, (Minn.) 43 N. W. 3U2.

41 Minn. 534.

Distinguishing Rylte v. Nelson. 1 N. W. 811,
105, and Word v. Anderberg. 80 N. W. 8»0, 3«

2. An action may be maintained for the ma

licious prosecution of an action of replevin, al

though plaintiff recovered in the replevin suit the
damages suffered from the taking and detention of

his goods.—MePherson v. Runyon, (Minn.) 43 N.

W 892.

41 Minn. 524.

8. Unless a civil prosecution be malicious and

without probable cause, the r^.nedy of a person

injured by it is confined to his right to costs and

to an action upon any attachment or otber indem

nity bond given in the proceedings.—Burton v.

St Paul. M. & M. Ry. Co., 22 S. W. 300, 33

Minn. 189.

Of criminal charge.

4. A complaint in a criminal ease, made before

a proper tribunal, upon which a warrant, regular

upon its face, is issued, and party arrested, will

sustain an action against the complainant for ma

licious prosecution, although it was not subscribed

by him.—Chapman v. Dodd, 10 Minn. 350, (QU.

277.)

5. A complaint for a criminal offense, If a war

rant be procured upon it, and the party accused

be arrested, may be a basis for an action for ma

licious prosecution, although the specific facta

stated in such complaint do not show the offense

to have been committed.— Potter v. Gierlson

(Minn.) 84 N. W. 746.

87 Minn. 8S6.

6. An action for damages will lie for mali

ciously, and without probable cause, procuring

the issuance and ezocution of a warrant to search

plaintiff's premises for goods alleged to have L„

stolen.—Olson v. Tvete, (Minn.) 48 N. W. 914.

46 Minn. 225.

7. In an action for damages for maliciously

suing out a warrant to search plaintiff's prem

ises for property alleged to have been stolen,
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piaintin snows prima fade a cause of action by

proof that upon search the property was not found,

that the return of the warrant so showed, and

that for a long time he had borne a good reputa

tion in the community for honestv and integrity.

—Olson v. Tvete, (Minn. ) 48 N. W. 914.

46 Minn. 225.

Termination of proceeding.

8. A criminal prosecution before a Justice of

the peace was never brought to trial, and on the

failure of the complainant to appear and prose

cute, after notice to do so, the justico formally

discharged the accused. Held, that the accused

might maintain an action for malicious prosecu

tion, although he had not been acquitted of the

offense charged, he having had no opportunity to

controvert the facts alleged against him.—Swens-

gaard v. Davis, 23 N. W. 643, 33 Minn. 368.

Malice—Want of probable cause.

9. Malice in instituting a criminal prosecution

may be inferred from want of probable cause.—

Chapman v. Dodd, 10 Minn. 350, (Gil. 277.)

10. Probable cause is a reasonable ground for

suspicion, supported by circumstances sufficiently

strong in themselves to warrant a cautious man

In the belief that the person accused is guilty of

the offense with which he is charged.—Cole v.

Curtis, 16 Minn. 182, (Gil. 161.)

11. In an action for malicious prosecution, an

Instruction to the Jury on the subject of probable

cause, that the prosecutor must have acted " i mpar-

tially, reasonably, and without prejudice," goes

too far. It is enough if he acted with such a de

gree of impartiality, reasonableness, and free

dom from prejudice as can fairly be expected of

a man of ordinary prudence and caution, acting

without malice. Following Cole v. Curtis, 16

Minn. 1S2, (Gil. 161.)—Casey v. Sevatson, 16 N.

W. 407, 30 Minn. 516.

12. Evidence that certain persons had told de

fendant that they believed that plaintiff had com

mitted the crime does not tend to justify the pros

ecution.—Norrel v. Vogel, (Minn.) 38 N. W. 705.

39 Minn. 107.

Advice of counsel.

13. If a party, before instituting criminal pro

ceedings, consults counsel, and does not state to

counsel all the facts within his knowledge, orifhe

misrepresents the case, or does not act bona fide

under the advice received, or does not himself

believe tho accused is guilty of the crime charged,

he is not protected by the advice given. —Cole v.

Curtis, 16 Minn. 182, (Gil. 161.)

14. Defendant, in an action for malicious prose

cution, requested an instruction that, if defendant

relied upon the advice ol counsel, he had prob

able cause, omitting all reference to the question

of his good faith, in so acting. Held, that such

request was properly refused, and the court did

not err in modifying the same so as to require

a finding that he acted in good faith upon such

advice.—Cole v. Curtis, 16 Minn. 182, (Gil. 161.)

15. It appearing that certain personal property

had been stolen from the defendant, and that com

petent legal counsel and the county attorney ad

vised the defendant that there was probable cause-

tor the prosecution of the plaintiff after the sup

posed facts had been stated to them, embracing an

affidavit of a confessed accomplice, alleging cir

cumstantially that the plaintiff participated in the:

larceny, with other affidavits of a corroborative

nature, held, that the case showed probable cause,

and that a verdict against the defendant could not.

be sustained.—Moore v. Northern Pao. R. Co.,

(Minn.) 33 N. W. 334.

87 Minn. 147.

16. Plaintiff, before the prosecution, requested

defendant to examine the supposed stolen prop

erty in his possession, which defendant refused to-

do. He did not state this fact when he sought le

gal advice as to the prosecution. Held, that he

was not exempt from liability.—Norrel v. Vogel,

(Minn.) 38 N. W. 705.*

39 MinD. 107.

17. The members of a village council are not

liable for malicious prosecution where they at

tempt to enforce a villnjre ordinance in good"

fnith, upon the advice of the attorney general of

the state, to whom a statement of all of the facts-

has been made, though the chapter under which

the village is incorporated had, before the advice

was given, boon d-?clar.'d unconstitutional in a

proceeding affecting another village incorporated

under the same law.—Gilbertson v. Fuller, 42
N. W. 203,• 40 Minn. 413.

Pleading.

18. Where the answer in an action for mali

cious prosecution states that the prosecution wn*

instituted on the advico of the county attorney

after a statement of facts to him, it does not con

stitute new matter requiring a reply to put it li>

issue.—Olson v. Tvete, (Minn.) 48 N. W. 914.

46 Minn. 225.

Variance.

19. In an action for malicious prosecution, the

complaint alleged a prosecution for larceny, and

defendant objected to the introduction in evi

dence of entries in the justice's docket showing

proceedings on a search-warrant, on the ground

of variance. The docket of the Justice showed

the institution of a complaint for larceny, infor

mation for and proceedings on a search-warrant,

and the discharge of the accused. Held, that

the proceedings on the charge of larceny and on

the search-warrants were parts of the samo pros

ecution, and that there was no variance.—Cole

v. Curtis, 16 Minn. 182, (Gil. 101.)

20. The complaint in an action for malicious-

prosecution alleged that upon examination before

a justice upon defendant's criminal complaint

against plaintiff "the defendant did not appear to-

support his said complaint, and upon such exami

nation the said justice adjudged that the plaintiff

was not guilty of such offense, and that there was

no probable cause for charging him therewith, and

fully acquitted him thereof. " The record of the

justice showed "that complainant did not appear,

and as there was no witness for the prosecution-

the case was dismissed, and the prisoner was dis

charged. " Held that, as the justice could only

bind over or discharge the defendant, the discharge

was equivalent to an acquittal, and hence the

proof sustained the allegation.—Chapman v. Dodd,.

10 Minn. 350, (Gil. 277.)
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Evidence—Admissibility in general.

31. The reasons of the Justice for discharging

-the defendant, in a criminal charge, are immate

rial in a subsequent action for malicious prosecu

tion, and incompetent to impeach his judgment.

—Chapman v. Dodd, 10 Minn. 350, (Oil. 277.)

22. Depositions taken by a Justice of the peace

in a criminal examination before him are not part

■of his record, and are inadmissible on cross-exam

ination in an action for malicious prosecution,

where neither the examination of the deponents

nor these depositions had been referred to on the

examination in chief.—Chapman v. Dodd, 10 Minn.

3M, (Gil. 377.)

23. In an action for malicious prosecution
defendant may, for the purpose of disproving

malice, testify directly as to his motive or belief

in instituting the prosecution.—Garrett v. Mann-

heimer. 24 Minn. IBS.

24. The provision of Gen. St. Minn. 1878, c.

4)5, § 157, for an entry by a justice of the peace

in his docket that the complaint in a criminal

case before him was malicious, and without prob

able cause, being intended only to impose the

costs of such proceeding on the complaint, does

not make such certificate of the justice admissi

ble in evidence in an action for the malicious

-prosecution of such proceeding.—Casey v. Sevat-

son, 16 N. W. 407, 30 Minn. 516.

Of malice and want of probable

cause.

25. Express malice on the part of defendant, in

un action for malicious prosecution, may be shown

by conversations and declarations on the part of

*iich defendant, hud about the time of the prose

cution.—Chapman v. Dodd, 10 Minn. 850, (Gil. 277.)

26. Mere discharge of a defendant by a magis

trate, for want of prosecution, is not evidence of

want of probable cause. — Chapman v. Dodd, 10

Minn. 350, (Gil. 277.)

27. Where, upon the examination of a criminal

charge before a magistrate, the complainant is the

only witness for the prosecution, and testifies pos

itively that he witnessed the offense, a discharge

of the defendant is jirim/i fitcic evidence of want

of probable cause; and the fact that witnesses are

called for the defense will not affect such dis

charge, as evidence of such want of probable

cause.—Chapman v. Dodd, 10 Minn. 350, (Gil. 277.)

28. Where the facts upon which a criminal
■prosecution is founded are not within the per

sonal knowledge of the prosecutor, and where

witnesses for the defense, including defendant,

may bo examined upon the preliminary exami

nation, a discharge of defendant by the examin

ing magistrate upon such examination will not

be prima /aeieevidenee of want of probable cause

in an action for malicious prosecution based upon

each proceedings.— Cole v. Curtis, 16 Minn. 1S2,

(Gil. 161.)

29. In an action for malicious prosecution the

exclusion of evidence of defendant's activity in

publishing the fact of plaintiff's arrest, as tend

ing to show malice, is not prejudicial error where

the court instructs that iao law implies malice

from a want ofprobable cause.—Smith v.

(Minn.) 44 N. W. 792.

42 Minn. 516.

30. Where the alleged malicious prosecution

was for an alleged fraudulent disposal of mort

gaged chattels, the fact that the accused (plaintiff)

had a large amount of property may be shown, as

bearing upon the question whether the defendant

had reasonable ground to believe that the plaintiff

had disposed of the mortgaged property with

fraudulent intent.—Reisan v. Mott, (Minn.) 43 N.

W. 691.

42 Minn. 49.

81. In an action for malicious prosecution,

plaintiff may, for the purpose of showing want of

probable cause, give evidence of the existence of

such open and notorious exculpatory facts as to

him (plaintiff) as might have been ascertained

by defendant before instituting the prosecution.

—Tabert v. Cooley, (Minn.) 49 N. W. 124.

46 Minn. 366.

Affecting damages.

82. In an action for a malicious prosecution, the

condition of the plaintiff's family is not to be

shown, for the purpose of affecting the amount ot

general damages.—Heisan r. Mott, (Minn.) 43 N.

W. 691.

42 Minn. 49.

83. In an action for malicious prosecutiou de

fendant's wealth may be shown to enhance puni

tive damages.— Peck v. Small, 29 >\ W. 69, 83

Minn. 465.

Questions for jury—Malice.

31. It appeared that there was a dispute about

the ownersnip of certain horses delivered to plain

tiff by defendant on a contract of sale, under which

plaiutiff claimed the right to hold them ; that a

small part of the purchase money had been paid;

that defendant had takeu the horses from plaintiff

by force; that plaintiff retook them, and was ar

rested by defendant for larceny; and that the

county attorney told defendant that there was no

ground for a criminal charge of larceny, but that

he acted on advice of other counsel. Defendant

testified that he did not think plaintiff was a horse

thief ; that he locked the horses in the barn, and

saw plaintiff pull the door open ; that he did not

call what he did stealing; that when he made the

complaint he supposed plaintiff had stolen them ;

and that he did not make it maliciously. Held,

that the question of malice was for the jury.—

Bartlett v. Hawley, (Minn.) 37 N. W. 5S0.

88 Minn. 303.

Probable cause.

85. What facts will constitute probable cause

in an action for malicious prosecution is a ques

tion for the court; whether they exist, for the

jury; and, when in controversy, they should be

submitted to the jury under proper instructions

as to what will constitute probable cause.—Cole

v. Curtis, 16 Minn. 182, (Gil. 161.)

86. Whother a party, in acting upon the advice

of counsel in instituting criminal proceedings, act

ed in goood faitn, is a question for the jury.—Cole

V. Curtis, 16 Minn. 182, (Gil. 161.)

87. In an action for malicious prosecution, it

is for the court to determine whether a state of



1145 H4t>MALICIOUS PROSECUTION—MALPRACTICE.

facts, over which there is no controversy, con

stitutes probable cause, warranting the prosecu

tion on which the action is based.—Moore v.

Northern Pac. R. Co., 33 N. W. 334,* 37 Minn.
147; Gilbertson v. Fuller, 43 N. W. 203, • 40 Minn.

88. Although the question whether particular

facts constitute probable cause for a prosecution

alleged to be malicious is a question exclusively

for the court, the question what facts exist in a

particular case, where there is a dispute in ref

erence to them, is a question exclusively for the

jury; and, where the facts are in controversy,

the subject of probable cause should be left to the

jury for specific findings of fact, or with instruc
tions from the court as to what facts will const! ■

tute probable cause.—Burton v. St. Paul, M. &

M. Ry. Co., 22 N. W. 300, 33 Minn. 189.

Instructions.

89. In an action for malicious prosecution, th«

facts as to probable cause being in controversy,

tbe court properly refused to charge that, "if the

Jury believe the testimony and evidence produced

by defendant, the facts thereby proved show

probable cause;" if defendants believed their

evidence established certain facts, they should

have stated them, and requested an instruction

that, if the jury found such facts to be proved,

they would constitute prooable cause.—Cole v.

Curtis, 16 Minn. 182, (Gil. 161.)

40. In an action for the malicious prosecution

of plaintiff for an alleged violation of the election

laws in receiving the vote of a stranger after it

had been challenged, it is not error to charge that

defendant was justified in making the accusation

if he heard the challenge, and believed plaintiff

heard it, where the court further instructs cor

rectly as to what constitutes probable cause.—

Smith v. Maben, (Minn.) 44 N. W. 792.

42 Minn. 516.

Damages.

41. In an action for malicious prosecution, the

question of damages is one for the jury, and their

verdict will not be disturbed where no passion,

prejudice, or improper motive is shown.—Chap

man v. Dodd, 10 Minn. 350, (Gil. 277.)

42. In an action for malicious prosecution by

attachment oi plaintiff's property, plaintiff can

not recover as lor a conversion of the goods at

tached.—Burton v. St, Paul, M. & M. Ry. Co.,

22 iV. W. 300, 33 Minn. 189.

43. In an action by partners for damages from

the issue of an attachment against them mali

ciously, and without probable cause, evidence of

the disposition subsequently of the partnership

propertyj including the appointment of areceiver

thereof, in a suit for dissolution of the partner

ship, and the loss and shrinkage in the assets on

the receiver's sale, is not admissible, as such

damages are too remote.—Cochrane v. Quacken

bush, 13 N. W. 154, 29 Minn. 876.

Verdict.

44. The complaint in an action for malicious

prosecution alleged that plaintiff had incurred an

expenditure of $150 in his defense thereto, and

had been subjected to great annoyance, anguish

oi mind, etc. The verdict was: "We, the jury

in the above entitled cause, find for the plaintiff

$150. Damage, one cent. " Held, that this was-

sufflciently certain to sustain a Judgment for

plaintiff for $150.—Leftwich v. Day. 21 N. W.

731, 33 Minn. 512.

Appeal—Joint defendants.

45. Where, in an action for malicious prose

cution against two defendants, they appear and

answer jointly, a joint exception to an instruc

tion to the Jury, good as to one, but erroneous as-

to the other, will not avail. The one as to whonv

it is erroneous should except specially.—Cole v.

Curtis, 16 Minn. 182, (Gil. 161.)

Abuse of process.

46. A complaint alleged that defendant mali

ciously and fraudulently procured an officer to

make a false return of service of a summons, and

upon sue! i false return entered judgment by de

fault against defendant therein, caused execution

to be issued, and bis personal property to be levied

on. The proof, failing to establish malice or fraud,

showed that the officer's return was in fact false,

and that plaintiff in the action caused judgment to-

be entered and execution to be issued; that the

judgment was subsequently set aside; and that,

after *,he judgment was thus vacated, the officer, in

obedience to the execution, levied on the property of

defendant in the writ. Held, that the judgment

plaintiff was liable.—Farmer Crosby, (Minn.)

45 N. W. S66.

43 Minn. 459.

47. Where a warrant is issued to an officer In a-

criminal prosecution, the person making the com

plaint is not liable for an act of the officer, unau

thorized by the warrant, unless he is shown to have

otherwise aided or authorized such wrongful act.

—Bartlett v. Hawley, 37 N. W. 580, 38 Minn.

MALPRACTICE.

Damages, see Damages, 88.

What constitutes.

1. In the absence of special contract a physi

cian is liable only for failure to exercise reason

able diligence and skill in his profession, and in.

an action for malpractice want of such skill and

caro must be shown, and that injury resulted

therefrom.—Getchell v. Hill, 21 Minn. 464.

Right of action of husband.

2. A husband may recover damages for the

loss of service of his wife caused by malpractice

and negligence of a physician, under a general

allegation and claim of damages, without spe

cially pleading such damage. —Stone v. Evans, 20"

N. W. 149, 32 Minn. 343.

Pleading and proof.

8. A complaint in an action for malpractice

alleged that by reason of defendant's negligence

in the treatment of plaintiff's fractured limb it

became necessary to amputate it, and that by

reason of the said negligence the plaintiff suf

fered pain and anguish. Held, that this limits

defeudant's liability to neglect causing loss of
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the limb, and no recovery can be had for pain |

or anguish if such loss was not caused by bis neg

ligence.—Jacobs v. Cross, 19 Minn. 533, (Gil.

454.)

4. On a complaint for malpractice, charging

negligence and want of skill in treating a fract

cred limb, by reason of which the same had to

be amputated, evidence of the manner in which

«uch amputation was performed is not competent;

no lack of care or skill in that respect being

charged.—Jacobs v. Cross, 19 Minn. 523, (Oil.

454.)

Evidence—Medical experts.

6. In determining the relative value of the evi

dence of medical experts in an action for surgical

malpractice, the jury are to consider their profes

sional knowledge and experience, freedom from

liias, and the reasons they are able to give for

their conclusions.—Bennison v. Walbank, (Minn.)

87 N. W. 447.

3S Minn. 313.

6. Where the evidence is conflicting as to the

facts upon which the opinions of expert witnesses

are based, and where the opinions of such wit

nesses, upon a given state of facts in the case,

materially differ, it is for the jury to determine,

and their fiuding is conclusive. — Bennison v.

Walbank, 37 N. W. 447, 38 Minn. 313.

Instructions.

7. In an action against a surgeon for malprac

tice in the treatment of a broken limb, there was

evidence going to show that it was treated by oth

er surgeons, and also negligence on the part of

plaintiff. On a question of damages, the court

charged that the jury must take it) to consideration

all the pain and suffering that plaintiff sustained

or was subjected to resulting from the injury, over

and above what he would have sustained had it

been treated with ordinary surgical skill; also,

such damages as he might sustain by reason of his

future inability to use such limb; and, in estimat

ing such damages, they were to take into consid

eration his present and future condition as com

pared with what it would have been had the limb

been treated with ord inary skill. Held that, as the

charge related only to a rule of damages, and not

of liability, and could govern the jury only after

all questions of negligence had been determined in

plaintiff's favor, it did not ignore negligence of

otters, or contributory negligence of plaintiff, and

was correct.—Chamberlain v. Porter, 9 Minn. 260,

(GiL 244.)

Damages.

8. In an action against a surgeon for malprac

tice, the amount of the damages plaintiff is enti

tled to is to be determined by the jury from the

facts and circumstances of the case, and are not

confined to the expense incurred by the party in

being cured.—Chamberlain v. Porter, 9 Minn. 260,

(Gil. 244.)

9. In an action against a surgeon for damages

resulting from malpractice, the court charged the

jury that they were to form their opinion and ar

rive at theirestimate of damages by taking into

consideration all the facts and circumstances of

the case. Held, that the fact that evidence of the

plaintiff's family and business circumstances had

been admitted without objection did not render

such charge improper.—Chamberlain v. Porter, 9

Minn. 260, (GiL 244.)

Review.

10. Where, in an action for malpractice in

setting a broken arm, there is a conflict io the

testimony of experts, and no such preponderance

as to enable the court to say that the Jury did

not give that kind of testimony due considera

tion, their verdict will not be disturbed. —Getch-

ell v. Lindley, 24 Minn. 265.

MANDAMUS.

I. When Granted, 1-25.

II. Procedure, 2C-49.

Appeal from order allowing, see Appeal and Er

ror, 152.

Jury trial, see Constitutional Law, 148.

To compel attorney general to bring suit to dis

solve corporation, see Corporation*, 171.

issue of certificate to practice medicine,

see Physicians and Surgeon*, 1.

enforce regulations of railroad commissioners,

see Railroad Companies, 19, 20.

governor, see Constitutional Law, 20-23.

secretary of state, see Constitutional Lntp, 87.

state auditor, see Constitutional Law, 38.

I. When Granted.

Jurisdiction.

1. Under Const. Minn. art. 6, J 2, which

provides that no trial by jury can be had in tus

supreme court, that court cannot proceed by an

alternative writ of mandamus, as defendant in

such cose is, if he demand it, entitled to trial

by jury.—Harkins v. Board Bup'rs Scott County,

2 Minn. 342, (Gil. 294.)

Overruled in State v. Borr, S N. W. 899, 28 Minn. 41. by
reason of change In the statutes.

2. The jurisdiction of the supreme court to

grant writs of mandamus is not affected by Laws

Minn. 1S62, c. IS, taking away, in terms, the right

to try an issue of fact raised in mandamus pro

ceedings, or to order a trial of such issue bv a jury-

—Crowell v. Lambert, 10 Minn. 369, (Gil. 295.)

3. Under Const. Minn. art. 6, J 2, providing

that the supreme court shall have original juris

diction in mandamus proceedings "as may be pre

scribed by law, "the legislature may confer and reg

ulate jurisdiction in such cases.—State v. Town of

Lake, 10 N. W. 17, 28 Minn. 363.

4.Gen. Laws Minn. 1S87, c. 10, ( 8, providing

that mandamus may be issued by any judge of

the supreme court, or of any of the district courts

of the state, to compel compliance with the act,

vests the supreme court (concurrently with the

district court) with original jurisdiction of all pro

ceedings by nuindamns for such purpose.—State

v. Minneapolis E. Ry. Co., (Minn.) 41 N. W. 4C3.

40 Minn. 156.

5. Gen. St. Minn. 1878, c. 80, § 13, giving

the Bi'pieme court original concurrent jurisdic

tion with the distinct courts in cases of
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reus, was amended, by act of March 7, 1881, "so

as to read as follows, the section as so amended

being in language and substance wholly different

from the original. It also contained a proviso

that the act should not be construed so as to

divest the supreme court of jurisdiction in any

suit or proceeding then pending therein, and other

provisions for such pending cases. Held, that

the act of 1881 took away the jurisdiction given

to the supreme court by said section 13, except

in cases pending at its passage.—State v. Burr,

8 N. W. 899, 28 Minn. 40.

Overruling Harkinn v. Board Sup'rs Scott Coonty, 2
Minn. 342, (Gil. 294,) by reason ot change In the statutes.

Remedy at law, etc.

6. A mandamus will not lie where a party

has a specific remedy at law, or an adequate

remedy equivalent thereto.—Baker v. Marshall,

15 Minn. 177, (Gil. 136.)

7. For the issue of shares of stock in a bridge

corporation to a wrongful claimant thereof the

rightful claimant has an adequate remedy at

law for damages, and mandamus will not lie

to compel the issue of the stock to him.—Baker

v. Marshall, 15 Minn. 177, (Gil. 186.)

8. Where a specific duty is Imposed upon a

corporation, either by its charter or a general

statute, in terms or by fair reasonable construc

tion, and there is no ether specific or adequate

remedy, mandamus will lie to compel its per

formance.— State v. Southern Minn. It. Co., 18

Minn. 40, (Gil. 21..'

To courts and judicial officers.

9. Where a motion for a new trial is heard

and decided on a statement of the case, which the

parties have stipulated to be correct, and pre

sented to the trial Judge to be approved and cer

tified, the judge thereby approves such case, and

mandamus will lie to compel him to certify it

as of the date when it was presented to him to

be certified.—State v. Cor, 2 N. W. 404, 26 Minn.

814.

10. A mandamus should not be granted to

compel a judge to allow and sottle a proposed

case, alleged to have been erroneously settled by

him, until aftera regular application to the court

or judge for a resettlement.—State v. McDonald,

14 N. W. 459, 80 Minn. 98.

11. Under (ien. St. Minn. 1S78, o. 11, § 80, provid

ing that the court which tries proceedings to en

force payment of taxes on real estate may certify

to the supreme court a statement of facts and its

decision only "if, in its opinion, the point is of

great public importance, or likely to occur fre

quently, "mandtimvR will not lie to compel it to so

ctrtify.—State v. Webber. (County of Brown v.

Winona & St. P. Land Co.,) 37 N. W. 949, 38

Minn. 397.

12 On an application for a mandamus to the

judge of a district court to compel him to insert

in u proposed statement of a case on appeal cer

tain matters, part of the case having been stricken

out by him on the settlement thereof, the affi

davit did not set forth a copy of the proposed

statement of the case, nor show what it was; and

there was a variance between the statement re

quired by the alternative writ to be inserted in

the settled case, and that which the affidavit

showed had been stricken out. Held, that the

alternative writ should be quashed.—State v.

McDonald, 18 N. W. 671, 29 Minn. 440.

To compel delivery of certificate of

election or possession of office, books,

records, etc.

13. While the court has no power to determine

the right of a party to a seat in the legislature, it

can determine the right to a certificate of elec

tion to such seat, and compel by mandamus th«

issuance of such certificate to the party entitled

to the same.—O'Ferrall v. Colby, 2 Minn. ISO,

(Gil. 148;) Bryant v. Same, Id.

14. Under the Minnesota township act of 1858,
(Laws 1858, art. 20, c. 75,) which makes the

register of deeds the proper permanent custodian

of all books, records, and accounts of the board

of supervisors, subject to the right of such board

to demand and receive them when desired, in

the performance of their duties, where the reg

ister, on proper demand of the board, refuses to

deliver such books and accounts, a mandamus

will be granted to compel such delivery.—

Board Sup'rs Ramsey County v. Heenan, 2 Minn.

830, (Gil. 281.)

15. Mandamus Is the proper remedy to compel

delivery of the books and records of an office to

one to whom a certificate of election has issued,

though an election contest may be pending.—

Crowell v. Lambert, 10 Minn. 369, (Gil. 295.)

Distinguished In State v. Williams, 25 Minn. 342.

16. Mandamus will not lie to try the title to

an office except in a case where no other remedy

is provided. —State v. Sherwood, 15 Minn. 221,

(Gil. 172;) State v. Churchill, 15 Minn. 455,

(Gil. 369.)

17. In mandamus by one holding a certificate

of election to an office, and who has taken the

necossary oath, against one holding by appoint

ment until bis successor is elected and qualifiod,

to compel delivery of official books and records,

the eligibility of the relator to the office will not

be tried.—State v. Sherwood, 15 Minn. 221, (GiL

172.)

Distinguished In State v. Williams. 25 Minn. 343.

18. A county treasurer during his term of

office was elected a member of the legislature,

ana entered on the duties of this office. The

county commissioners, deeming that there was

a vacancy in the office of treasurer, under Const.

Minn. art. 4, § 9, which prohibits a senator or

representative from holding any office under the

state, appointed another person treasurer, who

applied for a mandamits to compel the former

incumbent to deliver lo him the insignia of office.

Held, that this involves the title to the office,

and mandamus will not lie.—State v. Williams,

25 Minn. 340.

Distinguishing Crowell t. Lambert. 10 Minn. 3C9, (Gil.
285;) State v. Sherwood, 15 Minn. 221. (GU. 172.)

19. Where, in an application for mandamus

to compel the delivery of the books and insignia

of an office, it appears that the relief prayed can
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Dot be granted without an Inquiry into, and de

termination of, the right to the office of a de

facto incumbent, the writ will be denied, for

quo warranto is in such case the proper remedy.

—State v. Williams, 25 Minn. 840.

To officers of state prison.

20. Where the highest bidder for the right to

take a lease of the state-prison shops and

grounds refuses to sign a lease because be ob

jected to certain conditions therein, which were

properly inserted, mandamus will not lie to

compel the execution of a lease to such bidder.—

State v.Reed, 8 N. W. 708, 27 Minn. 45b.

To county treasurer.

21. Mandamus will not lie to compel a county

treasurer to certify that all taxes are paid when

taxes remain unpaid, although the same are ille

gal. Smith v. Schroeder, 15 Minn. 35, (Gil. 18,)

commented upon.—State T. Nelson, (Minn.) 42

N. W. 548, 41 Minn. 25.

To municipal officers.

22. Where a demand against a municipal cor

poration has been duly audited, allowed, and

ordered paid, and the mayor refuses to perform

the purely ministerial act of signing a proper or

der for payment of such demand, he may be

compelled to do so by writ of mandamus, under

the provision of Gen. St. Minn. 1878, o. 80, J 2,

that mandamus may issue to any person to

compel the performance of an act which the law

specially enjoins as a duty resulting from an

office.—State v. Ames, 18 N. W. 277, 81 Minn.

440.

23. A writ of mandamus should not be granted

to compel the exercise of an official act, sougbt

only as a means of procuring payment from a

city treasury without legal authority.—State v.

Hill, 20 N. W. 196, 32 Minn. 275.

To railroad corporation.

24. Mandamus proceedings may be prosecuted

to determine the mode in which a railroad shall be

required to restore a street, and to compel it to

perform its duty, though the city council has not

yet changed the established grade of the street to

conform to the level which relator asserts should

be adopted. — State v. Minneapolis & St. L. Ry.

Co., (Minn.) 89 N. W. 153.

39 Minn. 219.

25. The manner in which the duty of restoring

the streets should be performed being uncertain,

the mandate of the court may properly be specific

in that regard.—State v. Minneapolis & St. L.

Ry. Co., 30 N. W. 153, 39 Minn. 219.

II. Procedure.

Parties.

26. In mandamus to enforce a purely public

duty, not due the government as such, any private

person may move as relator. Any citizen of the

county may file an information to compel the reg

ister of deeds or auditor to keep his office at the

county-seat. He need not precede his application

by a demand on the officer to perform such publio

duty.—State v. Weld, (Minn.) 40 N. W. 501.

39 Minn. 426.

27. Any private citizen may file an information

for a writ of mandamus to comoel an assessor to

proceed with the assessment of property. Follow

ing State v. Weld, 40 N. W. 661.—State T. Archi

bald. (Minn.) 45 N. W. 608.

43 Minn. 828.

28. In mandamtis to a railroad to bridge its

tracks where they cross a street, it is proper to al

low an amendment of the Information and alter

native writ, to bring in as a party another railroad

claiming some interest in one of the tracks in

question.—State v. Minneapolis & St. L. Ry. Co.,

(Minn.) 39 N. W. 153.

39 Minn. 219.

29. The fact that it was necessary, to accomplish

the purposes proposed, that another company

should also bridge its tracks, is not fatal to the pro

ceeding against defendant company, the former

company having been in fact required to construct

the bridges over its tracks.—State v. Minneapolis

& St. L. Ry. Co., 39 N. W. 153, 39 Minn. 219.

Demand.

80. Mandamus will not issne to compel a pub

lic officer to do an official act until a demand hap

been made upon him to do it.—-State v. Davis.

17 Minn. 429, (Gil. 406;) State v. Schaack, 10

N. W. 22, 28 Minn. 358.

31. Mandamus will not lie by the holder of a

school -district order to compel the treasurer of

the school-district to demand and receive from

the county treasurer the money in his hands due

the district, where the only demand upon such

treasurer was to pay the order of the district. A

demand that he collect the money due the dis

trict is essential.—State T. Davis, 17 Minn. 429.

(OU. 408.J

Pleading.

82. Upon an application for mandamus

against an official body, it must appear that that

body has an existence, and that the act is one that

it can lawfully perform.—Clark v. Buchanan, 3

Minn. 346, (Gil. 298.)

33. Under the provision of the charter of tha

city of Minneapolis, (Sp. Laws Minn. 1881, c.

76,) subchapter 11, J 10, that "this city charter

shall be a public act, and need not be pleaded

nor proved in any case, " in a proceeding for a

mandamus to compel the mayor to sign an order
for payment of a claim against the city it is not

necessary to plead specially the provisions of the

charter making it his duty to sign such order.—

State v. Ames, 18 N. W. 277, 81 Minn. 440.

84. In a writ of mandamus to compel the

mayor of a city to sign an order for the payment

of a claim against the city, it was alleged that

the payment was "duly authorized" by the city

council. Held, that this was sufficient, without

setting out the details or the proceedings of the

council.—State v. Ames, 18 N. W. 277, 31 Minn.

440.

85. Where a petition for a writ of mandamus

to compel town supervisors to rebuild a bridge

only alleges that it is important to the public to

have a bridge at the place in question, that the su

pervisors have refused to rebuild it, and that th«

funds in their handB applicable to the repair of
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roads and bridges are sufficient to rebuild this onp

but does not allege that such funds are not needed

for other purposes, there is no sufficient showing

that the refusal cannot be justified on grounds of

discretion, and the writ will not issue.—State v

Board of Sup'rs, (Minn.) 47 N. W. 163.

44 Minn. 549.

36. In mandamus proceedings to compel the

delivery of the seal, records, etc., of an office to

which relator has been elected, a denial in the

answer of knowledge or information sufficient to

form a belief as to whether relator has received

a certificate of election, raises an issue, and will

not be stricken out as sham.—State v. Sherwood,

15 Minn. 2BI, (Gil. 172.)

37. In a mandamus proceeding by an assignee,

to compel the issuance of certain municipal bonds

voted in aid of the construction of a railway,

the writ recited that the ordinance sought to be

enforced was duly passed by the supervisors and

ratified by the legal voters'of the town. Held,

that portions of the answer thereto, alleging

thai, to induce the passage and ratification of

such ordinance, the railway company promised

to erect its shops at said town, should be stricken

out as irrelevant and redundant.—State v. City

Of Lake City, 25 Minn. 404.

38. Allegations in such answer, charging that

the passage of such ordinance by said authorities

was procured by corruption of the supervisors of

such town, wore not irrelevant or redundant,

and should not be stricken out—State v. City of

Lake City, 25 Minn. 404.

Evidence.

89. Gen. St. Minn. 187S, c. 66, £ 112, providing

that, "in all actions brought by or against a cor

poration, it shall not be necessary to prove on

the trial of the cause the existence of such cor

poration, unless the defendant shall in his an

swer expressly aver that the plaintiff or defend

ant is not a corporation," applies to a proceeding

by mandamus, where the writ alleges that the

relator is a corporation.—State v. Ames, 18 JJ

W. 277, 31 Minn. 440.

Trial.

40. Where two railroads cross the same streets

so near together as to suggest the necessity, if

either system of tracks should be bridged, that the

bridge be made continuous ovor the tracks of both

companies, it is proper to require separate man-

damns proceedings against the two companies to

be tried together.—Suite v. Minneapolis & St. L.

Ry. Co., (Minn.) 39 N. W. 153.

39 Minn. 219.

Alternative writ.

41. An alternative mandamus, which recites

that relator has been elected to a certain office,

duly qualified, and received a certificate of elec

tion, and that his predecessor, whose term has

expired, is in possession of the records of such

office, which he refuses on demand to deliver to

relator, is sufficient, under Kev. St. Minn. 1866,

e. 80, tit. 1, § 4, which requires the writ to state

concisely the facts showing the obligation of de

fendant to perform the act in question.—State v.

Sherwood, 15 Minn. 221, (Gil. 172.)

V.lM.DIG.—87

Peremptory writ—Notice ofapplication.

42. The rule of the supreme court which pro

vides that, on application for a peremptory writ

of mandamus, notice of the application must bo

given to defendant, will be adhered to in all

cases save where the duty sought to be enforced

is very clear, and public or private rights will

be jeopardized bv delay. —Harkins v. Board Sup'rs

Scott County, 2 Minn. 342, (Gil. 294.)

43. Under the rule of the supreme court which

provides that notice of an application for a per

emptory writ of mandamus must be given to

the defendant, on an application without notice

the moving papers must bo so full and explicit

us to cut off every possibility of a valid excuse

being made for refusal to do the act sought to

he enforced.—Harkins v. Board Sup'rs Scott

County, 2 Minn. 342, (Gil. 294;) Harkins v. Sen-

ccrbox, 2 Minn. 344, (Gil. 297.)

44. The granting of a peremptory writ of man

damus in the first instance should only be upon

a state af unquestionable facts, leaving no room

for doubt as to the right to compel the perform

ance of the act sought to be compelled, and where

it is manifest that no valid excuse for non-per

formance can be given ; and, ordinarily, only upon

notice to the party against whom it is issued.—

Home Ins. Co. v. Scheffcr, 12 Minn. 3S2, (Gil. 261.)

45. The fact that the denial of a peremptory

writ in the first instance would involve great

hardship is no ground for its granting without

notice to respondent, where a clear and incontro

vertible case is not presented.—Home Ins. Co. v.

Scheffer, 12 Minn. 3S2, (Gil. 261.)

Granting after hearing.

46. On an application for a peremptory man

damus to compel the county commissioners to open

a road, the answer denied the filing of the field-

notes and plat, as required by Sp. Laws Minn.

1S03, c. 54, which provides that the location shall

bo complete on filing such notes and plat. Held,

that since the location of the road was disputed

the writ must be denied.—Warner v. Commission

ers Hennepin County, 9 Minn. 139, (Gil. 130.)

47. The peremptory writ need not precisely fol

low the alternative writ, in matters of detad.

Upon the hearing the court may grant the relief in

any form consistent with the case made by the

complaint, presented and embraced within the is

sues.—State v. Weld, (Minn.) 40 N. W. 501.

39 Minn. 420.

48. In proceedings for a writ of mandamus to

compel an assessor to proceed with the assessment

of property, pending the litigation, and before a

determination was reached below, the right and

power to make the assessment had terminated.

Held, that an order directing the issue of a per

emptory mandamus should be reversed, as the

writ should never bo granted where it would prove

unavailing.—State v. Archibald, (Minn.) 45 N. W.

606.

43 Minn. 328.

Record of proceedings in supreme

court.

49. Under Laws Minn. 1881, c. 40, providing

that the supreme court shall transmit the record
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in mavdamus proceedings pending therein "to

the district court of the proper county, " (held bv

analogy to Gen. St. Minn. 1878, c. 66, $ 49, to mean

the county in which defendants or one of them re

side,) a town is a resident of the county in which

it is situated.—State v. Town of Lake, 10 N. W.

IT, 28 Minn. 362.

Mankato, City of.

Licensing auctioneers, see Municipal Corpora

tion*, 51.
Municipal court, see Statures, 12.
Ordinances, see Municipal Corporations, 17.

Manslaughter.

See Homicide, 15-28.

Manufacturing Company.

Bee Corporatiotis, 2, 66, 136-138, 157.

Maps.

Evidence of dedication, see Dedication, 11.

On question of boundary, see BouncUiries, 10-12.

Referred to in deed, see Deed, 26-29.

MARITIME LIENS.

Enforcement, see Constitutional Law, 166, 167.

Inland lakes—Jurisdiction.

Gen. St. Minn. 1878, c. S3, creates liens for

supplies, etc., furnished boats and vessels, and au

thorizes actions to enforce the same. By Act Cong,

(judiciary act of 1879) exclusive jurisdiction of

maritime claims is conferred on the United States

district courts, except where they can be enforced

by common-law remedies. Held, that inland lakes

lying within the limits of the state are not navi

gable waters of the United States, and suits to en

force liens for supplies furnished boats on such

lakes are not suits to enforce maritime claims, and

the state court has jurisdiction.—Stapp v. The

Clyde, 45 N. W. 430, 43 Minn. 192.

Markets.

Reiegulation by city ordinances, see Municipal

Corporations, 80-33.

MARRIAGE.

See, also. Adultery; Blaamu; Breach of Mar

riage Promise; Divorce; Husband and Wife.

Proof of promise, see Seduction, 15-18.

Validity—Solemnization.

I. Under Gen. St. Minn. 1866, c. 61. § 1,
wnich declares that "marriage is a civil con

tract, " no formal solemnization or ceremony is

essential to give validity to a marriage.—State

v. Worthingham, 23 Minn. 523.

Validity — Removal of lawful impedi

ment.

2. Where a connection is unlawful in its In

ception, because of t"me legal impediment to

marriage, slight circumstances may and ought. In

a doubtful case, to be availed of, to show that

its character was thereafter changed to a lawful

union.—State v. Worthingham, 23 Minn. 528.

Indian customs.

3. An Indian tribe within the state, recognized

as such by the United States government, is to be

considered as a separate community or people, ca

pable of managing its own affairs, including the do

mestic relations, and those persons belonging to

the tribe who are recognized by the custom and

laws of the tribe as married persons must be so

treated by the courts, and the children of such

marriages cannot be regarded as illegitimate.—Earl

V. Godley, (Minn.) 44 N. W. 254.

42 Minn. 361.Absence of former husband or wife.

4. UnderGen. St Minn. 1878, c. 62, 5 1, provid

ing that where a person whose husband or wife

has been absent for five successive years without

being known to such person to be living during

that time, marries during the life-time of such hus

band or wife, the marriage is valid to the time of a

decree annulling it, made by a court with jurisdic

tion in such matters, in an action for the purpose,

and having the proper parties before it, the validity

of such marriage cannot be assailed collaterally.—

Charles v. Charles, (Minn.) 42 N. W. 9lfc">.

41 Minn. 301.

Presumption.

5. Every reasonable presumption of law Is

to be allowed in favor of marriage, and legiti

macy of children, as against concub'oage and il

legitimacy.—State v. Worihingham, 28 Minn.

528.

6. The presumption that a cohabitation illuai

.n its origin remains such during its continuance

is one of fact for the jury, and not of law.—State

v. Worthingham, 23 Minn. 528.

Proof.

7. The fact of marriage may be proved by the

testimony of the husband or wife, under Gen. St.

Minn. 1866. c. 78, i 89, allowing the admissions

of either to be shown in proof of the marriage.—

Leighton v. Sheldon, 16 Minn. 243, (Gil. 214?)

8. Where the statute makes the record of a

certificate of marriage presumptive evidence of

the marriage, and there is no evidence to remove

the presumption, it is not prejudicial error to de

cline to instruct the jurv that it is only presump

tive.—State v. Brecht, 42 N. W. 002, 41 Minn.

50.

Annulment.

9. Nullity of a marriage cannot be decreed be

cause the wife, otherwise sane and able to under

stand the nature and obligations of the contract,

was at the time a kleptomaniac.—Lewis v. Lewis,

(Minn.) 46 N. W. 323.

44 Minn. 124.

10. A marriage 1b not avoided for fraud, by <

cealment of the fact that the wife was at the time
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a kleptomaniac—Lewis v. Lewis, (Mian.) 46 N.

VV. 83 i.

44 Minn. 134.

Married Women.

See Husband and Wife.

Marshaling Assets.

See Equity, 11-13.

Master. %

la chancery, see Equity, 88.

Of vessel, see Shipping, 5.

MASTER AND SERVANT.

1. The Relation, 1-10.

II. Wages, 11-17.
III. Mastek's Liability for Torts of Servant,

18-24.

IV. Negligence of Master, 25-71.

V. Negligence of Vice Principal, 72-75.

VI. Negligence of Fellow-Servants, 76-111.

VII. Assumption of Risk—Contributory Neg

ligence, 112-184.

See, also. Principal and Ayent.

Employment of minor, see Infancy, 5, 6.

Implied contract for services, see Wi/rk and La

bor.

Liability of carriers for acts of servants, see

Curriers, 109, 110, 127-142.

Oral agreements, see Frauds, Statute of, 10.

I. The Relation.

Contract of employment.

1. Where two persons are jointly Interested in

the earnings and navigation of a Bteam bout, it

will be presumed, in the absence of anything to

the contrary, that the employes engaged in its

management are the servants of both, and thai the

employment of such servants by one is by the au

thority, expressed or implied, of the other.—Mc-

Mahon v. Davidson, 12 Minn. 857, (Gil. 333.)

2. After an oral contract for service had been

partly performed, a written agreement was exe

cuted, specifying the term of service, including

the past as well as the future time, and stating the

compensation. Held, that the written agreement

should be deemed to embody the contract relating

to the past as well as to the future service.—Blon-

dcl v. Le Vescontc, (Minn.) 42 N. W. 644.

41 Minn. 35.

Discharge—What constitutes.

3. Where a teacher is told by his employer

that their relationship had better be discontinued

immediately, and thereupon, no work being as

signed to him, leaves, tie is discharged.—Bennett

v. Morton, (Minn.) 48 N. W. 678.

46 Minn. 113.

Discharge — Action for breach of con

tract.

4. Where one employed under a special con

tract is discharged without cause, a demand that

the employer provide work is unnecessary to

entitle him to recover for breach of contract.—

Mackubin v. Clarkson, 5 Minn. 247, (Gil. I'JS.)

5. Whore a contract for employment of a per

son in a particular business, as long as he may

elect to serve, is broken by the employer, if the

employe has not fixed by his election the period of

service he cannot recover substantial damages.—

Bolles v. Sachs, 83 N. W. 862. 37 Minn. 815.

6. Where a contract of employment for a

year is terminated by breach on the part of the

employer, and the employe remains ready and

willing to perform, he is presumptively entitled

to recover as damages the stipulated yearly sal

ary, with interest; aud if the employe obtains

other employment and compensation, inconsist

ent with his engagement under the contract, such

employment is affirmative matter in recoupment

for defendant to allege and prove in an action

aeainst the employer for breach of tne contract.

—Horu v. Western Land Ass'n, 22 Minn. 233.

7. Where an employe, hired for a specified

time at a specified compensation, and discharged

before the expiration of the term of his employ

ment, brings an action for the entire compensation

agreed to be paid, the employer may, in mitigation

of damages, show that after such discharge, and

before the expiration of the period of such employ

ment, such employe was engaged in other busiuess.

—Williams v. Anderson, U Minn. 50, (Gil. 30.)

8. Where an employe engaged for a definite

term is discharged before the expiration thereof,

he is entitled to recover as damages the amount of

the wages agreed on, subject to a reduction for

compensation earned, or which he had an oppor

tunity to earn, in otheremployment during the re

mainder of the term.—Bennett v. Morton, (Minn.)

48 N. W. 678.

46 Minn. 118.

Liability of servant to master for neg

ligence.

9. Defendant, as an employe of plaintiffs, be

came liable to them for negligently failing to de

mand payment of a note in their hands for collec

tion, by reason of which the indorser was dis

charged and collection made impossible. In set

tlement with the owner of such note, plaintiffs

surrendered a note of his for a less amount held by

them, and paid the balance in cash. Held that, in

their claim against defendant, it was properly re

garded as so much cash.—Bidweil v. Madison, 10

Minn. 13, (Gil. 1.)

10. Plaintiffs and defendant were partners,

with the agreement that, at the end of the term,

defendant might, if he saw fit, elect to be a part

ner or salaried employe. iicMthat, having chosen

the latter, he thereby assumed all the liabilities

attendant upon that relation, and therefore was

liable to plaintiffs for loss sustained by them, re

sulting from his neglect to demand payment of a

note left with the firm for collection, whereby the

indorser was discharged; and the fact that the

firm, after such negligence, paid his salary, does

not chungo that liability.—Bidweil v. Madison, 10

Minn. 13, (Gil. 1.)
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II. Wages.

Bight to compensation and amount.

11. An employe who was hired from month to

month, at a stipulated salary payable at the end

of each month, whose duty was to collect and re

ceive the moneys of his employer, habitually, and

during all of the several months that he re

mained in the service, embezzled the moneys of

his employer which came into his bands in the

course of his employment. Held, that he was

not entitled to recover anything for his services;

the contract for each month being an entire one,

and he failing to perform his contract for any one

month by reason of such embezzlements.—Peterson

v. Mayer. (Minn.) 4!) N. W. 245.

46 Minn. 468.

12. Where plaintiff performs services for de

fendant under a contract by which the compensa

tion was to be determined by defendant, after the

services should be performed, at such amount as,

under all the circumstances, defendant should con

sider right and proper, plaintiff cannot, in the ab

sence of fraud or bad faith on the part of defend

ant, recover more than the amount so determined,

though the trial court finds that such amount is

considerably less than the reasonable value of

Slainiiff's services.—Butler v. Winona Mill Co., 9

. W. 097, 28 Minn. 205.

13. Pending negotiations for the employment

of plaintiff by defendants, he rendered services to

them of the nature contemplated, but no agree

ment as to terms was arrived at between them.

Held, that plaintiff could recover the reasonable

value of the services so rendered while in expec

tation of an agreement for employment.—McKee

v. Vincent, 24 N. W. 253, 33 Minn. 508.

14. Plaintiff, being in defendants' employ un

der a contract for an entire month for a certain

sum, left their service on the 23d day of the

month, and remained away for four days with

out excuse, and against defendants' objection,

and on his return they refused to permit him to

re-enter their service. Held, that ho could re

cover nothing for the portion of the month dur

ing which he had worked.—Nelichka v. Esterly,

12 N. W. 457, 29 Minn. 146.

15. Where, upon an express contract of em

ployment, the emoloye is discharged after partial

performance, without Just cause, he may sue for

the value of labor performed.—Mackubin v.

Clarkson, 5 Minn. 247, (GIL 193.)

Action for wages.

16. In an action for wages, where the amount

of the wages agreed on is in dispute, the fact

that plaintiff, about the time of the hiring to

defendant, offered to work for a third person at the

price which defendant contends was agreed on, is

immaterial.—Holes v. Mintzer, 6 N. W. 8<8, 27

Minn. 31.

17. In an action for services rendered, proof of

the wages received by another employe of defend

ant is not admissible as evidence of tho value of

plaintiff's services. —Beurer v. Horse. 18 N. W.

283, 81 Minn. 479.

III. Master's Liability for Torts ot Servant.

Negligence.

18. Scctionmen in the employ of a railway

company, and engaged in repairing the rail

road track, under charge of a foreman, having

quit work at noon to eat their dinners, which

they carried with them, kindled a tire on the

right of way of the railroad company, for the

purpose of warming their food, and, on resuming

work, left tho lire unextinguished, and it after

wards spread to plaintiff's land and destroyed

his property. It did not appear that the railroad

company was boarding the men, or that it was

under any duty to prepare their meals, or that

the kindling of "afire for such purpose was known

to or authorized by it. Neither did it appear

that the men had any supervision over the right

of way, or that it was their duty to extinguish

fires thereon. Held, that the railroad company

was not liable to plaintiff for the damage, as the

men, in kindling the fire, were not acting in the

course of or within the scope of their employ

ment, but tho act was their own personal act;

and it was not material that the section foreman,

under whose charge tho men were, assisted in

or directed the act—Morier v. St. Paul, M. 4

M. Hy. Co., 17 N. W. 932, 31 Minn. 351.

nistinnrnlshed in Mulvetaili v. Hates. 17 X. W. OQU. U
Minn. S<S.

19. The owner of an express wagon employed

a servant to drive it. intrusting it to him gen

erally, with authority to secure such business as

he could, and drive wherever it might be neces

sary to go, either to receive or deliver articles

which he might be employed to transport

While thus employed, the servant, after deliver

ing a trunk, went a block and a half in a direc

tion away from his return route and got a load

of poles for himself, and, while taking them to

his home, negligently drove over and injured a

child. Held, that the master was liable for the

injury, the purpose for which the servant was

using the wagon being within the purposes for

which it was intrusted to him. Tho fact that it

was his own property that he was carrying was

immaterial.—Mulvehill v. Bates, 17 N. W. 959.

31 Minn. 3G4.

DlatlnKiiishinpr Morler v. St. r.ml.M S M. Ity.Co.. IT S.
W. 95'.!. 31 Mlun. 351.

20. Defendant's grain elevator was operated

by machinery moved by horse-power in an ad

joining "power-house. " The place was attractive

to children, and they were permitted to frequent

it. The employe in charge of the machinery and

power-house, on the day in question, having no

tice of the presence of plaintiff's intestate, a bov

six years old, hitched the horse to the lever, and

started the power while the boy was sitting on

the wheel, exposed to danger from uncovered

machinery, and then left the premises, with no

one in charge. Soon after, in getting off the

wheel, the boy was caught under the "tumbling-

rod," and killed. Held negligence, for which

the master was liable.— Gunderson v. North

western Elevator Co., (Minn.) 49 N. W. 694.

47 Minn. 161.

21. Where an employer sent his servant to do

certain grubbing, to facilitate which he set a fire,

the master is liable for damages caused by th«
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negligence of the servant in such work.—Ellegard

V. Acklund, (Minn.) 45 N. W. 715.

43 Minn. 352.

22. Whether the net of a drug cWk in selling

poison without labeling it was negligence on com

mon-law principles, or was made so by the Min

nesota statutes, the doctrine of agency applies,

and the druggist is liable for the clerk's negligence

committed in the course of his employment, and

resulting in injury to the purchaser of the poison.

—Osborne v. McMasters, (Minn.) 41 N. W. 543.

40 Minn. 103.

Assault by servant.

23. The proprietor of a saloon is liable for the

negligence of his bar-keeper in forcibly ejecting

one in an intoxicated and helpless condition.—

Brazil v. Peterson, (Minn.) 48 N. W. 331.

44 Minn. 212.

Trespass.

24. Defendant employed a servant to drive his

team, (it not appearing whether tho employer

made provision of hay for servant to feed the

team,) and the servant, without express authority

from tho defendant, took, by trespass, plaintiff's

hay, and fed it to the team. Held, that it was with

in the line of the servant's employment, and de

fendant is liable for the trespass.—Pot'jlni v. Saun

ders, (Minn.) 35 N. W. 370.

87 Minn. 517.

IV. Negligence of Master.

Relation of parties.

85. If a steam-boat be navigated by or for a

person, he will be liable for injuries caused by the

negligence of her employes, though he does not

hire, control, or discharge them, nor have power

to do so, and though he be neither the owner of

the boat in whole or in part.—Fay v. Davidson, 13

Minn. 523, (Gil. 401.)

26. Parties jointly owning and navigating a

boat, the boiler of which explodes through the neg

ligent act of the engineer, are jointly and sever

ally liable, in an action of tort, for injuries result

ing from such explosion.—Fay v. Davidson, 13

Minu. 523, (Gil. 401.)

27. D. was the owner of one steam-boat; R. of

another. It was agreed between them that if,

during the season, the earnings of one boat should,

after deducting running expenses, exceed those of

the other, the surplus should be equally divided

between the owners. Held, that this arrange

ment did not constitute them partners, or make

one owner liable for the wrongful or negligent acts

of the employes of the other.—Fay v. Davidson. 13

Minn. i23, (Gil. 491.)

2S. Plaintiff was injured by means of a defect

ive step-ladder on one of defendant's freight cars.

He was not at the time in the service of defendant,

but of another company, which was then using tho

car in its own business. The car had been sent

over tho road of the latter company, which con

nects with defendant's, consigned to a point in an

other state; but, on its return, was transferred be

yond the point where it should have been returned

to defendant, and was loaded with freight for a

point on the connecting road. Held, that defend

ant owed no duty to plaintiff in respect to tho

condition of the car, growing out of contract or

otherwise.—Sawyer v. Minneapolis & St. L. Ry.

Co., (Minn.) 35 N. W 671.

38 Minn. 103.

Dlstlnmilstied In Moon v. Northern Pac. E. Co., 48 N.
W. 881, 46 Mlun. 110.

29. Where a car is transferred from one rail

way company to another, and it is out of repair

when transferred, the company transferring the

car is liable for the injuries sustained by a brake-

man of the company receiving it in consequence

of the defect in the car.—Moon v. Northern Pac.

R. Co., (Minn.) 43 N. W. 670.

46 Minn. 106.

DistlntrumhlnK Sawyer v. Minneapolis & St. L. Ry. Co.,
35 N. W. liTl. 38 Minn. 103.

Scope of employment.

80. A railway company, engaged In general re

pairs of its railroad, maybe liable to a brake-

man injured by reason of the bad condition of

the track. Tho duty of the master and the as

sumption of risk by the servant are the same in

case of an employment to make repairs as in any

other employment. —Madden v. Minneapolis & St,

L. Ry. Co., 20 N. W. 317, 32 Minn. 303.

31. Plaintiff and his fellow-workmen were car

ried to and from work on defendant's construction

train. On being brought back to camp, plaintiff

was informed he need not go back to work that

day. He asked permission to go back on the train,

and get his coat, which was granted. Hc/d, that

he was not a trespasser on the train, but was prop

erly there in the line of his employment.—Rosen-

baum v. St. Paul & D. Ry. Co., (Minn.) Z6 N. W.

447.

33 Minn. 173.

Defective or dangerous machinery, tools,

or appliances—In general.

32. A master is liable in damages to a servant

Injured by defective machinery, where the servant

neither knew nor ousht to have known that such

machinery was defective, and his negligence did

not otherwise contribute to the injury.—Le Clair

v. First Div. St. P. & P. R Co., 20 Minn. 9,

(Gil. L)

83. Plaintiff was employed with others to oper

ate a pile-driver, under a foreman. The apparatus

was new. The cable by which the hammer was

operated was a three-quarter-inch wire rope, run

ning from the top of the structure down and under

a drum-shaped pulley, having projecting flanges

to prevent tho rope slipping off. This pulley, re

volving on a horizontal axis, had too great a rota-y

motion on a perpendicular axis or swivel, for the

purpose of allowing a change in the direction of

the line when necessary. This and other defects

in the adjustment would cause a slack in the rope,

allowing it to get out of place, which the employes,

including the plaintiff, were directed to watch and

put back in place. This was partially remedied

by temporary appliances. The wires composing

the rope had become broken or ragged from cut

ting across the flanges of the drum. On the after

noon of the second day, the engineer stopped the

engine for a few moments, and tho plaintiff, seeing

the rope out of place, took hold of it to replace it.
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when the engine started up, and, the ragged wire

catching his mitten, his hand was drawn between

the rope and drum, crushing it so as to render am

putation necessary. Held, the jury were justified

in finding that defendant was chargeable with

neglect of its duty to provide safe appliances, and

that plaintiff did not voluntarily assume the pecul

iar risk.—Steen v. St. Paul & D. R. Co., (Minn.)

84 N. W. 113.
87 Minn. 810.

84. In an action for the death of plaintiff's in-

testate it was shown that he was killed by the fall

of a derrick in a stone quarrv, by which, at the

time, power was being applied to a stone, appar

ently loosened, to see if it was really loose, and

there was evidence that this was a proper and cus

tomary use of the derrick, and that the derrick

was defective. Held, that the evidence warranted

a verdict for plaintiff, though defendant, his mas

ter, testified that he had forbidden his servants to

hook the derrick to anything that was fast.—

Sather v. Ness, (Minn.) 46 N. W. SOJ.

44 Minn. 443.

85. It is not negligence per ne as between mas-

tor and servant to omit to cover or protect a buzz-

saw, but the question depends on the circumstan

ces of each case, the nature of the service, the de

gree of exposure, and notice thereof to the servant.

—Carroll v. Williston, (Minn.) 4b N. W. 352.

44 Minn. 287.

86. The duty of the master to see to It that the

machinery furnished for the use of his servants is

reasonably safe does not require hin. to attend to

the proper regulation of those parts which neces

sarily have to be adjusted in the course of the use,

and with regard to the particular work to be done,

and the adjustment of which is incident to the or

dinary use of the machine.—Eicheler v. St. Paul

Furniture Co., (Minn.) 41 N. W. 975*
40 Minn. 263.

87. The petition alleged that defendant, en

gaged in soiling lumber, caused, by its servants,

a pile of lumber to be constructed about 20 feet

high, providing a means of ascent to the top of

the pile by extending boards out from the pile in

the form of steps; and that "carelessly and negli

gently, " at a place about six feet from the ground,

it used a board for such purpose which was weak

and defective, etc. It was further alleged that

plaintiff, in the employ of defendant, in attempt

ing to ascend the pile of lumber, was injured in

consequence of the defective board. Held, that

the complaint was sufficient, on demurrer, to show

defendant's negligence, and its responsibility

therefor to plaintiff.—Fraser v. Red River Lum

ber Co., (Minn.) 44 N. W. 878.
43 Minn. 520.

Dlntlnmilahed In Jennings v. Iron U.i v Co.. 49 N. w.

68(1, 47 Mum. 114.

88. It is not incumbent on a master, who has

caused a scaffold to be erected, on which planks,

suitable in quantity and quality, are laid to walk

upon in the customary manner, without being

fastened, to see to it that these planks are ad

justed and in proper place at all times, and a

servant at work on the scafTold, who could have

noticed the displacement of one of the planks,

cannot recover for injuries sustained by a fall

resulting from such displacement.—Jennings v.

Iron Bay Co., (Minn.) 49 N. W. 685.

47 Minn. 111.

Dlstlnfrnlshlnc; Kelly v. Erie Telefrraph A Telephone
Co.. 25 N. W. 70B. 84 Minn. 821. and Praaar v. Iled River

Lumber Co.. 44 N. W. 878. 42 Minn. 520.

E9. An elevator was operated by weights at

tached to iron rods by which they were suspended

and kept in place. One of the wciehts became de

tached, fell through the top of the elevator car,

and injured a servant employed to operate it

Held, that negligence could not be presumed

from the accident — Davidson v. Davidson,

(Minn.) 48 N. W. 560.

46 Minn. 117.

40. In an action against a master for the death

of his servant, the evidence tended to show that

defendant set a drilling machine, operated by

the aid of pulleys and a belt connecting with >

main dtiving shaft, so '.'lose to a "face" coupling

on the shaft that when the belt jumped from the

pulley, which sometimes occurred, and dropped

on the shaft in contact with the coupling, it was

liable to be caught by uncovered nuts and ends

of bolts on the lace of the coupling, and then be

wound around the shaft. The belt came off the

pulley, and while a servant employed for the

purpose was putting it back, a stick flew from

some unexplained source, and came between the

belt and pulley, causing the belt to fly off, and, in

its movements, to catch deceased, who was stand

ing near, and injured him so that he died. There

was no evidence that the coming off of the belt,

though it might injure the machinery, could be

reasonably expected to endanger the life or limb

of the employes, and it seemed that the flying

stick was the proximate cause of its coming off.

Held, that defendant was not negligent.—Free-

berg v. St. Paul Plow- Works, (Minn.) 50 N. W.

1026.

41. In an action asrainst a railroad company

by a locomotive flremau for personal injuries

caused by the furnace door of an engine being

blown open, and lire thrown into the cab, plain

tiff contended that the accident was caused by the

negligence of tho engineer in allowing the eo-

gine to "work water, " so that tho water, with

the smoke and oil from tho cylinders, clogged op

the netting of the smoke stack so as to prevent

the exhaust from escaping, thus forcing it into

the lurnace with such force as to blow open the

door. The evidence, which was mostly expert

and opinion evidence, showed that there was a

probability that the accident might have been so

caused, but that it was mere conjecture, and

that it might have, and had before, occurred from

other causes. Held, that a verdict for plaintiC

could not be sustained. —Orth v. St. Paul M £

M. Ry. Co., (Minn.) 50 N. W. 363.

47 Minn. 3S4.

Defective railroad tracks, cars, and ap

pliances.

42. In an action against a railroad company for

injuries to an employe, caused by a wash-out oti th»

track, the court charged that "it "is the duty of thost

who use hazardous agencies and instrumentalities

to control them carefully, and to adopt every ordi

nary known and usually approved invention tolet
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sen the danger, and to guard against every ordi

nary, probable, danger by means such as ordinary

prudence would suggest or dictate. Railroad com

panies are bound to take notice of the topography

of the country along their lines of road, and to

take notice of the climate in which their roads are,

and of the storms and floods that annually oc

cur in those localities, and make all necessary

guards against danger caused by ordinary and

usually severe storms of the locality where the

road is located. It was the duty of the defendant

to so construct its road as to make it reasonably

safe, and to guard against wash-outs, land-slides,

and obstructions which endanger the lives of the

passengers and employes passing over the same;

and any neglect of the defendant in that behalf

would make it liable to the plaintiff, if such neglect

caused the injury. It was also the duty of the de

fendant to keep its road in suitable and safe repair,

and keep and maintain suitable ditches and cul

verts, at suitable and proper places, and to carry

off the surplus water running down upon the track

or road of the defendant company ; and the neglect

of the defendant to perform that duty, if such

neglect was the cause of the accident, will make

the defendant liable." Held, that Buch charge

was erroneous, as requiring too high a degree of

care, though the court also charged that the de

gree of care required of defendant was "due and

ordinary care, " "reasonable care, " and "ordinary

prudence "—Gates v. Southern Minn. Ry. Co., 9 N.

W. 579, 28 Minn. 110.

43. In an action for damages resulting to a sec

tion hand by being thrown from a hand-car, owing

to the breaking of a defective handle, when the

evidence shows that the handle was unsafe for the

purpose to which it was applied, and that it was

the duty of the foreman who had the car in chargo

to see that it was kept in repair and furnished with

new handles, it is for the jury to determine whether

proper care bad been used by the defendant in

fuarding against accidents from defects in the

andle.—Anderson v. Minnesota & N. W. R. Co.,

(Minn.) 41 N. W. 104.
89 Minn. 538.

44. An electric street railway company, using

the "Sprague" motor, cannot be held liable for

accidents resulting from the fact that it did not

adopt and provide on its cars a "resistance coil, "

where it is not shown that at the time of the ac

cident such a device had been discovered, or

that, if discovered, its practical utility had been

demonstrated, though it may appear that five or

six months after the accident such device was

provided bv the company on all its cars.— Lori-

mcr v. St. Paul City Ry. Co., (Minn.) 51 N. W.

125.

45. Plaintiff's intestate, who had been employed

for about two weeks in defendant's yard, where

were numerous tracks and constantly moving

trains, was killed by coming in contact with a sig

nal post while ascending the outside ladder of a

box-car. The post was four feet from the rail.

There was evidence tending to show that the post

was too near the cars to be practically safe for

operatives, unless aware of the danger. Held,

that the question of defendant's negligence in lo

cating and maintaining the post was for the jury.
—Johnson v. St. Paul, M. & M. Ry. Co., (Minn.) 44

N. W. 8S4.

43 Minn. 53.

46. It Is the duty of a railway company to cover

culverts on the line of its road in its yards, and

within a reasonable distance of switches, wherever

it would naturally be anticipated that brakemen in

the proper discharge of their duties would be apt

to go in making couplings. Whether a certain

culvert should have been covered is a question for

the jury.—Franklin v. Winona & St. P. R. Co.,

(Minn.) 34 N. W. 898.

87 Minn. 409.

47. Plaintiff was in the employ of defendant

loading and unloading cars. The manager of de

fendant company requested p aintift to come and

help him couple some empty cars. Plaintiff went

in between the cars to do the coupling, when a

loaded car came down against the empty ones, shov

ing them together, by reason of which plaintiff's

hand was caught between the cars and injured.

There was nothing to show that the loaded car was

moved by defendant's orders. Held, that this was

not sufficient, in an action by the employe for dam

ages, to charge the defendant with negligence.—

Anderson v. Sowle Elevator Co., (Minn.) oG N. W.

&S2.
87 Minn. 539.

48. Plaintiff was a brakeman engaged In coup

ling coal cars as fast as they were weighed and

pushed or "kicked" by the locomotive over the

scales, and down an incline upon a trestle, on

which plaintiff was standing, and coupling as fast

as the cars were pushed down. Plaintiff was used

to the business, but was working in that place for

the first time that day, and had been so engaged

for two or three hours. At the time of the injury

he was proceeding behind the last car, preparing

to couple the succeeding one, when he observed

one coming from the scales more rapidly than

usual. He turned back to get out of the way, and

fell through the opening in the trestle-work, was

overtaken by the car and dragged along several

feet, and in the emergency put out his hand to

save himself, and it was caught and injured. He

had refused to couple the cars twice before, be

cause they were coming too fast. Held, that the

mere fact that the car came down the incline at a

higher rate of speed than usual was not evidence

of negligence, in the absence of further facts as to

the management of the train, or any evidence that

with reasonable diligence the cars could be

"kicked" over the scales at a uniform or lower

rato of speed.—Woods v. St. Paul & D. R. Co.,

(Minn.) 40 N. W. 510.
39 Minn. 435.

49. Plaintiff, employed as brakeman by defend

ant, was injured while coupling a passenger en

gine with a freight-car. It appeared that plain

tiff performed the sorvice required of him in

such a manner that he would not have been in

jured if the engine had been supplied with the

ordinary draft-iron used on freight trains: but it

appeared that the draft iron used was one de

signed for passenger trains, with which plaintiff

was not acquainted, having had but little experi

ence, and having been employed only on freight

trains. Nor had plaintiff received any instruc

tions as to coupling under such circumstances.

Held, that a verdict for plaintiff would not be dis

turbed—Hungerford v. Chicago, M. & St. P. Ry.

Co., (Minn.) 43 N. W. 321.
41 Minn. 444.
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50. In an action for Injuries to plaintiff, a brake-

man, caused by the negligence of the engineer in

backing against a car which plaintiff was coup

ling, the evidence for plaintiff showed that the en

gine with one car attached was backed towards

the car to be coupled; that when it was within

two feet the engine stopped; that the engineei

knew that there was only two feel space, within

which plaintiff had gone to couple the cars, and

that the engine should not have been started again

without further signals from the brakeman ; thai

the engine backed suddenly, and plaintiff's hand

was crushed. Defendant's evidence was that the

engineer was signaled byanother brakeman to move

ahead ; that he moved slowly, and the cars came to

gether with little force in the usual manner. There

was evidence of a number of experiments in car

coupling showing that the accident could not have

resulted from the engineer's carelessness. Held,

that a verdict for plaintiff was sustained by the

evidence.—Stewart v. St. Paul, M. & M. Ry. Co.,

(Minn.) 45 N. W. 431.
43 Minn. 368.

51. In an action against a railroad company for

the death of a brakeman, who was run over while

attempting to uncouple cars, plaintiff's theory was

that the death was caused by deceased's stepping

into a hole on the track between the rails, which

defendant negligently failed to fill up. The hole

was from one and a half to three or four inches

deep und a foot across the top, and was shaped

like a saucer. It was near the place where de

ceased went between the cars when last seen, and

about 11 feet from where his body was found.

There was evidence of the appearencc of a foot

print in the depression, but this was not discov

ered until after four men had come to the place.

The cars were being shoved backwards just as de

ceased went between them, and there was no di

rect evidence as to the cause of his falling. Held,

that the theory that the accident was caused by de

ceased's stepping into the hole rested upon mere

conjecture, and was not so probable as to justify a

verdict to that effect, and a verdict was properly

directed foi defendant. — Ellison v. Truesdale,

IMinn.) 51 N. W 918

Defective means of conveyance.

52. The plaintiff was sent by a railroad com

pany to repair a wrecked caboose on the line of

Its road. It was extremely cold, and a village

9 miles away was the nearest point at which he

could get food and shelter. He was not provided

with food or sufficient clothing for exposure to

such weather. The company knew this, and that

he relied on its sending for him in the evening.

It did not do so, and ho walked to tho village.

By the exposure he contracted rheumatism, and

was permanently injured. Held, that he was

not guilty of contributory negligence; that the

company was negligent; and whether the injury

was the proximate result was for the jury.—Schu-

mukcr v. St. Paul & D. R. Co., (Minn.) 48 N. W.

K".
46 Minn. 89.

53. In an action against a railroad company

for injuries sustained by plaintiff, a section

hand, in falling from a hand car, the complaint

alleged that plaintiff's injuries were caused by

negligence in overloading the hand-car. The ev

idence showed that the loremau of the section

gang had loaded on the car, as had been custom

ary, 10 men, with their dinner pails and tools,

plaintiff making no objection. On tho car's be

ing stopped to make way for a train, plaintiff

was pushed off. There was no testimony that

the car was overloaded, or that plaintiff was

pushed off because of the number of men on the

car. Held, that it was error to refuse to charge

that there was no evidence of negligence in over

loading the car.—Steffenson v. Chicago, M. & St.

P. Ry. Co., (Minn.) 51 N. W. 610.

Knowledge or notice of defects.

54. Notice to a railway company that cars on

passing over a certain place in its track had a
••jumping" or "jarring" motion would not tend to

prove notice to it of a latent internal sean. in a rail

at that place which subsequently caused ihe rail to

split and break, there being no evidence that the

uneven motion of tho cars was caused by, or even

suggestive of, the latent defect in the rail.—James

v. Northern Pac. R. Co., (Miuu.) 43 N. W. 783.

46 Minn. 168.

55. For drawing down to its proper position a

heavy spring in a locomotive, a railroad company

provided a jack-screw and chain. The spring was

unusually strong, and the chain broke withoutap-

parent cause, and an employe was injured by the

recoil of tut! spring. The chain bad broken before

when used for the same purpose. Held sufficient

evidence of negligence.—lvrogstad v. Northern

Pac R Co., (Minn.) 4i N. W. 40'J.

46 Minn. 13.

50. In an action against a railway company

for injuries to a brakeman in its employ, alleged

to have been caused by the coupling attachment

of a car being out of repair, it appeared that the

car did not belong to defendant, but was a car

of another company in defendant's possession

and use, which had been in defendant's yard

about a week, and out of repair. HeUl that, as

to defects discoverable on reasonable inspection,

defendant was answerable to its employes for the

same degree of caro and diligence in the manage

ment and use of such car as in case of its own

cars undor like circumstances; that the jury were

warranted in finding, from the length of time the

car had boon in its possession, that defendant

was chargeable with notice of its condition, and

with negligence in suffering ittoremaiu in disre

pair; and that defendant was responsible for the

negligence of its car inspector in failing to dis

cover the defect in the car, which was readily

discernible upon proper inspection. —Fay v. Min

neapolis & Su L. Ry. Co., 15 N. W. 241, 30 Miun.

231.

57. Liability for injuries to plaintiff resulting

from his foot being caught by a splinter on the in

side of defendant's railroad track is not established,

unless it is shown that the defendant had notice

of the defect, or that in the exercise of reasonable

care the defendant should have known it, or should

have apprehended it, and that it was dangerous.—

Doyle v. St. Paul, M. & M. Ry. Co., (Minn.) 43 N.

W. 7S7.

42 Minn. 79.

Warning of danger to employe.

5S. Independently of rules of a railway compa

ny, the law would imply a duty to give a signal of
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the movement of a locomotive to a switchman who

was upon the track in the performance of bis du

ties.—Sobieski v. St. Paul & D. R. Co., 43 N. W.

863, 41 Minn. 169.

59. Where a crew of men are working on a con

struction train hauling earth, and it is the custom

for them, when the train is loaded, to ride to the

place where the earth 13 to be unloaded, and it is

also the custom before starting the train for the

engineer to ring the bell as a signal, the jury may

find it negligence for him to start without ringing

the bell.—Moran v. Eastern By. Co. of Minnesota,

(Minn.) 50 N. W. 930.

60. <~)n the issue as to the making of a noise,

such as *he ringing of a bell on a locomotive en

gine, the testimony of a witness that he did not

hear it rung is of itself, as against direct and posi

tive testimony that it was rung, no evidence that

it did not ring; but taken in connection with evi

dence showing that he could, and probably would,

have heard it, had it rung, it is sufficient to war

rant the jury in finding that it did not ring.—Mo

ran v. Eastern Ry. Co. of Minnesota, (Minn.) 50

N. W. 930.

■61. Plaintiff, employed in defendant's saw-mill,

Performed work which brought him upon a plat-

orm frequently made dangerous by reason of

heavy timbers which came down upon it from the

saws above with great velocity and at irregular

intervals. Defendant had practiced the custom

of warning the men upon the platform of the com

ing of these timbers by means of a signal, usually

given by a man or boy standing at the head of the

slide or chute through which the timbers were

sent. Plaintiff was injured by a timber so de

scending, the customary signal having been omit

ted. Held, that defendant was negligent.—An

derson v. Northern Mill Co., (Minn.) 44 N. W 815.

43 Minn. 424.

Minor employes.

62. The act of the master in setting a minor

servant to do a more dangerous class of work

than that for which he was employed is not per

se negligence on the part of the master.—Ander

son v. Morrison, 32 Minn. 274.

63. Plaintiff, a boy of about 14 years, and with

out experience in the use of machinery, was em

ployed by defendant to feed a "wool -machine."

The machine was constructed with a platform, at

the rear of which were two small smooth wooden

rollers. The fullers were only about one-eighth of

an inch apart, and revolved when the machine was

in operation. Plaintiff pushed the wool along the

platform until it came in contact with the rollers.

The latter drew the wool in between them until it

came in contact with spikes in a cylinder placed

immediately behind the rollers. W hile so engaged,

plaintiff's hand came in contact with the surface

of the rollers, which quickly drew it through until

it came into contact with the cylinder. Held, that

the question whether plaintiff should have been

informed of such danger wa > for the jury.—Kail-

len v. Northwestern Bedding Co., (Minn.) 48 N. W.

779.

46 Minn. 187.

Action—Pleading.

64. A complaint charging the company only with

negligence in the movement of a particular train

without warning, doe3 not involve, as a cause of

action, the neglect of the company to establish

general regulations for the conduct of its servants

in such cases.—Connelly v. Minneapolis E. Ry. Co. ,

(Minn.) 35 N. W. 582.
S3 Minn. 80.

65. Where plaintiff claims that he was run

over, while coupling cars for defendant, through

his foot being caught in a splinter on the inside of

the railroad track, he cannot recover for the neg

ligence of defendant in allowing freight to pro

ject over the end of one of the cars, as he was not

injured thereby.—Doyle v. St. Paul, M. & M. Ry.

Co., (Minn.) 43 N. W 767.
42 Minn. 79.

Evidence.

66. In an action by a switchman for injuries re

ceived by being run down by defendant's locomo

tive, parol proot that defendant's rules required

the engine bell to be rung was properly received,

it not appearing that there was a better kind of

proof of such regulation. — Sobieski v. St. Paul &

D. R. Co.. (Minn.) 42 N. W. 863.
41 Minn. 169.

67 The question being whether the plaintiff's

foot was caught by a splinter on the inside of de

fendant's railroad track or rail, and as to whether

the defendant is chargeable with negligence there

for, danger from such cause not being self-evident,

it is competent for the defendant to show by ex

perienced witnesses that such accidents have been

unknown.—Doyle v. St. Paul, M. & M. Ry. Co.,

(Minn.) 43 N. W. 787.

42 Minn. 79.

68. Proof of a general custom as to the running

of extra trains is competent, as affecting the ques

tion whether it is negligence to so ODerate them.—

Larson v. St. Paul, M. & M. Ry. Co., (Minn.) 45

N. W. 722.

43 Minn. 423.

69. The issue being as to whether the conduct

of a railroad compauy in the use of partially worn

rails for side tracks at a railway station is negli

gence, proof may be made that the conduct in ques

tion is in accordance with the general custom of

other railroad companies under like circumstances.

—Doyle v. St. Paul, M. & M. Ry. Co., (Minn.) 43

N. W. 787.
42 Minn. 79.

Question for jury.

70. In an action to recover for the death of

plaintiff's intestate by the breaking of a derrick

with which he was working, the question as to

whether the derrick was defective, or the accident

was caused by the intestate's using it improperly,

should be left to the jury.—Sather v. Ness, (Minn )

44 N. W. 128.

42 Minn. 379.

71. Where, in a suit for personal Injuries. It ap

pears that the accident was caused by a defect in

the brake staff, which was cracked where it turned

in a socket, the question of defendant's negligence

is for the jury, notwithstanding the defect was

hidden.—Moon v. Northern Pac. R. Co., (Minn.)

48 N. W. 679.

46 Minn. 106.
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V. Negliqenxe of Vice Principal.

Liability of master—For what acts and

omissions.

72. Negligence on the part of inspectors, em

ployed by railway companies to inspect cars on

their arrival in a transfer yard, in tailing prop

erly to discharge that duty, by reason of which

another employe was injured in attempting to

couple a damaged car without notice of its can-

dition, is the negligence of the companies.—Fay

v. Minneapolis & St. L. Ry. Co., 15 N. W. 341,

80 Minn. 231 ; Tiorney v. Bame, 23 N. W. 229, 33

Minn. 811; Maey v. St. Paul & D. Ry. Co., 28

N. W. 249, 35 Minn. 200.
Tlerney v. Minneapolis * St. L. Ky. Co., 23 N. W. 232.

83 Minn. 315, distinguishes, on this point, Drymnla v.

Thompson. 1 N. W. lib, 21! Minn. 40.

73. Plaintiff, while in the oroploy of a tele

graph company, and at work at tho top of one of

Its telegraph poles, was injured by the falling of

a pole. The duty of seeing that the poles were

set deep enough in the ground to be safe was in

trusted by the company to a foreman, and plain

tiff had nothing to do with that part of the work,

except when, in particular instances, he was so

directed by the foreman. Held, that negligence

of the foreman in setting the poles was, as be

tween plaintiff and the company, negligence of

the company.—Kelly v. Erie Tel. & Tel. Co., 25

N. W. 70*5, 34 Minn. 831.

Distinguished In Jennings t. Iron Bay Co.. 49 N. W.

886, 47 Minn. 114.

74. Plaintiff, employed by a railroad company

about its tracks in spiking rails and shoveling,

was directed by tbo road-master and the foreman

of the gang in which he was working to assist in

the moving of ashes from a depot building which

had been partially destroyed by fire; and he was

afterwards directed by tho foreman to go up

stairs, where others were working under another

foreman, not an employe of the railroad com

pany, who directed plaintiff to shovel ashes.

While thus engaged, the floor gave way, and

plaintiff was injured. Held, that the road-master

and foreman of tho company represented it, so

that their negligence in sending plaintiff to the

place of danger was its negligence.— Cook v. St,

Paul, M. & M. Ry. Co., 24 N. W. 811, 84 Minn. 45.

Distinguished In Lindvall v. Woods. 42 N. W. 1022, 41

Minn. 217.

How pleaded.

75. The complaint in an action against a rail

way company alleged that plaintiff's intestate,

while in the employ of defendant and engaged in

working on its railway track, was killed by de

fendant negligently running its snow-plow, with

engine attached, over him, without warning.

Held that, under these allegations, plaintiff might

show that the accident was caused directly by

the culpable negligence of defendant, or its su

perior or managing officers, and not alone by the

negligent act of a fellow-servant.—Larson v. St.

Paul, M. & M. Ry. Co., 20 N. W. 004, 84 Minn.

477; Olson v. Same, 26 N. W. 605, 34 Minn.

477.

VI. Negligence of Fellow-Skiivaxts.

Who are fellow-servants — In general.

76. Two steam-boats, run for the joint profit of

the owners, were going up the Mississippi river,

side by side, when the boiler of one explodad,

causing an injury to a deck-hand on the other.

Held, that tho employes on the one boat were

not fellow-servants with those on the otner boat,

within the rule exempting the master from lia

bility for injuries to a servant caused by the neg

ligence of his co-servant.—Connolly v. David

son, 15 Minn. 519, (Gil. 428.)

77. Defendants were engaged in grading a lino

of railroad. The work was done by cutting down

one part, and with the material making a fill in an

other part adjacent. The material was conveyed

from the cut to the fill in dirt-cars. In the dump

tnese cars were run on a track laid on a temporary

trestle, constructed with materials furnished on
the ground by defendants; and, as the dump was

tilled, this trestle was from time to time extended.

Part of the men worked in the cut, otbers drove

the teams which drew the cars, others unloaded

the cars and shoveled on the dump, and another,

one .1.. framod the beuts and built the trestle, b"*

aU wcix) subject to be called, on the orders of th.

foreman, from one part of the work to another.

A foreman was in charge of the work, and gave

all the orders to tho men, where to work, and what

to do. He also hired and discharged men in the

work. On the occasion in quest.on, it being de

sired to raiso additional bents, and lengthen the

trestle, he called upon plaintiff and one P. to as

sist J. While plaintiff. P., and the foreman were

on the trestle, attempting to shove out two string

ers to reach the new bent, tho trestle, not beine

properly braced, fell, and plaintiff was injured.

Held, that all those engaged in tho different de

partments of this work (including the construc

tion of the trestle) were fellow-sorvanta : that the

trestle was not a structure furnished by the de

fendants for their employes to work on, but was

itself a part of the construction of the road, and a

part of the work which they themselves were em

ployed to perform.—Lindvall v. Woods, (Minn I

43 N. W. 1020.
41 Minn. 212.

78. In the matter of building the trestle, the

foreman was a fellow-servant with tho workmen

under him. It is not the rank of an employe, or

his authority over other employes, but the nature

of the duty or service he performs, which deter

mines whether ho is a vice-principal or a fellow-

servant.—Lindvall v. Woods, (Minn.) 42 H".W. 1030.

41 Minn. 212.

Distitiitulshlnir Oook v. St. Panl, M. A M. Ry. Co.. 24 5.
W. 311, St Minn. 45.

79. Plaintiff was employed by a city In excavat

ing a trench for laying water-pipes. It. was the

duty of other laborers, working in connection witfc

plaintiff, to put in wooden curbing as the work ci

excavation progressed, and, as the laborers saw tbe

need of it, to prevent the earth falling into the

trench. Held, that such laborers were fellow-

servants with plaintiff, for whose negligence is

putting in tho curbing the city was not respon

sible.—Bergquist v. City of Minneapolis, (Minn.)

44 N. W. 530.
42 Minn. 471.

80. Lumber was piled in a mill-yard with boarfis

projecting at intervals to be used as steps. The

lumber contained enough sound boards for th»;

purpose, and the pilers were competent, but ther

i negligently projected as a step an unsound and



1173 1174MASTER AND SERVANT, VI.

unsafe board. The plaintiff was employed to scale

the lumber, and was injured by the breaking of

that board. Held, that the negligence was that

of a fellow-servant, and the plaintiff could not re

cover.—Fraser v. Red River Lumber Co., (Minn.)

47 N. W. 7S5, 4") Minn. 235.

$1. Where the general work in which several

servants are engaged includes the construction

or preparation of the appliances with which

they are to work, as where, in erecting a build

ing, they construct the scaffold, they are fellow-

servants, in respect to the negligence of one of

them in constructing such appliances, as well r,s

In respect to negligence in doing any other of

their work.—Marsh v. Herman, (Minn.) 50 N.

W. 611.
47 Miun. 537.

Employes of railway company.

88. Where the line of travel between two points

1r partly by rail and partly by steam- boat, sup

plied by separate companies, each of which sells

tickets with coupons attached for travel over the

line of the other, and makes separate freight

charges, the servants of the one are not fellow-

servants with those of the other so as to prevent

either from recovering for damages caused by

the negligence of the other.—Carroll v. Minne

sota Val. R. Co., 13 Minn. 80, (Oil. 18.)

83. Sectionmcn employed by a railroad com-

Eany, whose duty it is, under their foreman, to

eep their s. c ion of the track in repair, are the

fellow-servants of the road-master, whose duty

it is to keep tbe track along tho entire line in or

der, and who has authority for that purpose over

the sectionmcn, the manner of doing the work

being left to his Judgment, unless otherwise di

rected by the superintendent, but who has no au

thority to employ or discharge men or to provide

tools, etc.; and the railroad company is not liable

for injuries to a sectionman caused by tho negli

gence of the road-master.—Brown v. Winona &

3t P. R. Co., « N. W. 484, 27 Minn. 162.

84. The foreman of a gang of section or track

men, engaged in the discharge of his ordinary du

ties in the course of his employment, is a fellow-

servant with them.—Olson v. St. Paul, M. & M.

Ry. Co., (Minn.) 35 N. W. 860*
88 Minn. 117.

85. A sectionman, engaged in repairing the

track of a railroad, and those engaged in running

trains on it, are fellow-servants, in the same gen

eral employment, within the meaning of the rule

exempting the master from liability for injuries to

the servant caused by the negligence of a fellow-

servaut.—Foster v. Minnesota Cent. Ry. Co., 14

Minn. 300, (Oil. 277.)

86. A section foreman, who is charged with

keeping in repair a portion of defendants' rail

road track, is not the fellow servant of a brake-

man on a train running on such road, and defend

ants are liable for the negligence of the foreman

in not keeping the track in proper condition,

whereby such brakeman is injured while in the

gjrformance of his duties as such. —Thompson v.

rymala, 1 N. W. 255, 26 Minn. 40.

DlstliDrolHhed In HtiKbet v. Winona ft St. P. R.Co.,6 N.
W. RBI. 27 Minn. 18*. and T|. rncy v. Minneapolis ft St. L.
Ry. Co.. 28 N. W. 231'. 83 Minn. 816.

87. A brakeman in the employ of a railway

company was engagod in moving damaged cars

in its yard to tho place of repair, under the di

rection of a foreman, who was subject to the or

dcrs of a yard-master and division superintend

ent. Held that, as respected risks arisinR from

the acts and omissions of such foreman in the

course of such employment, he was tho fellow-

servant of the brakeman.—Frakcr v. St. Paul, M.

& M. Ry. Co., 10 N. W. 349, 32 Minn. 54.

88. In an action against a railroad company for

the death of plaintiff's intestate, who was run

over, while on a hand-car, by one of defendant's

trains in the night-time, the negligence charged,

which was failure to light the head-light with

which tho engine was properly provided, is that

of a fellow-servant, and plaintiff cannot recover.

—Collins v. St. Paul & S. C. R Co., 14 N. W. 60,

30 Minn. 81.

89. A railroad company is not responsible to its

section or track men for the negligence of the en

gineer or brakeman of a train, they being fellow-

servants.—Connellv v. Minneapolis E. Ry Co.,

(Minn.) 35 N. W. 582*

38 Minn. 80.

90. An ordinary railway station agent, pre

sumed, in the absence of controlling evidence to

the contrary, to have general charge of the tracks

at and about his station, is, a» respects such

charge, the fellow-servant of an engineer in the

employ of the same company, and engaged in

running a locomotive upon any of such tracks, so-

that the railway company is not liable to such

an engineer for injuries which he may receive in

consequence of the negligence of the station agent

in leaving cars standing on the main track.—

Brown v. Minneapolis & St L. Ry. Co., 13 N.

W. 834, 81 Minn. 653.

91. A baggage-master on a passenger train,

of a railway company and a switch-tender in the

employ of the same company are fellow-servants,

within tne rule exempting the master from lia

bility for an injury to one servant from negli

gence of another engaged in the common service.

Following Brown v. Railway Co., 18 N. W. 834.

81 Minn. 553.—Roberts v. Chicago, St. P., M. at

O. Ry. Co., 22 N. W. 389, 83 Minn. 218.

92. The foreman at a round-house of a rail

road is a fellow-servant of a machinist's helper

working tinder him. Mitchf.i.i., J., dissent

ing.—Gonsior v. Minneapolis & St. ii. Ry. Co.,

31 N. W. 515, 36 Minn. 385.

Liability of employers in general.

93. While it is a general rule that the master is

not liable to a servant for injury resulting from

negligence of a co-servant engaged in the common

business, yet, if he is at fault in selecting or re

taining servants, or employing unsafe machinery,

he is responsible for all injuries to servants in con

sequence thereof, though the fault of a co-servant

contributed to the injury.—McMahon v. Davidson,

12 Minn. 357, (Oil. 232.)

94. Iu an action by a servant against a master

for injuries resulting from the negligcnco of an

incompetent fellow-servant, the incompetency

of the fellow servant, shown to exist at the time
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of his employment, is prima facie evidence of

the negligence of the master, and the burden is

on the master to disprove such negligence.—Cran-

dall v. Mcllrath, 24 Minn. 127.

95. In an action bj a servant ngainst his mas

ter for personal injuries resulting from the neg

ligence of a fellow-servant, the jury found a gen

eral verdict for the plaintiff, and the following

answers to questions submitted to them: "First.

'Was the negligence of the defendant the cause

of the injury to the plaintiff in this case!' An

swer. 'Yes.' Second. 'If yes, state how and in

what respect the defendant was negligent.' A.

'By tne defendant employing Mr. Johnson engine

dispatcher, believing him incompetent.'" held,

that the two answers, taken togethor, involved

a finding that the servant causing the. injury was

unfit, and were not inconsistent with the general

verdict—Crand'iU v. Mcllrath, 24 Minn. 127.

96. Plaintiff, a deck-hand on defendant's steam

boat, was injured by an explosion of its boiler

while racing. Held, that defendant was prima

fnclc liable, under 5 U. S. St. at Large, p. 306, 5 18,

making the fact of such bursting prima facie evi

dence of negligence; that the officers in charge of

the boat were not fellow-servants with plaintiff;

and that it would not be presumed that the acci

dent was caused by the willful misconduct of such

■officers, so as to relieve defendant from liability.—

McMahon v. Davidson, 13 Minn. 857, (Gil. 232.)

97. A master, guilty of no personal negligence

or misconduct, is not responsible to a servant for

injuries resulting from the carelessness, negli

gence, or misconduct of a fellow-servant in the

same general business, though indifferent branch

es or departments.—Foster v. Minnesota Cent. Ry.

Co., 14 Minn. 860, (Gil. 277.)

9S. The removal of damaged cars to a repair

track is necessarily incident to the business of a

railway company, and it is not inconsistent with

the proper discharge of its duty to its employes,

in providing regulations and arrangements for

the transfer of such cars, that an employo assist

ing in such service should, through accident, or

tno negligent act or omission of the fellow-serv

ant, be misled or misdirected, so as to mistake

a damaged car for a sound car.—Fraker v. St-

Paul, M. & M. Ry. Co., 19 N. W. 349, 83 Minn.

54.

99- In the absence of any proof as to the exist

ence or sufficiency of regulations by a railway

company for the transfer of damaged cars to a

place of repair, or of any usage equivalent there

to, it cannot be presumed, in an action by an em

ploye injured while engaged in the removal of

such cars, that the railway company is in de

fault; nor will it be presumed that such regula

tions or precautions were insufficient because a

fellow-servant in charge of the work as foreman

Jailed to do his dutv.- Fraker v. St. Paul, M. &

M. Ry. Co., 19 N. W. 349, 32 Minn. 54.

100. A master furnishing unsafe machinery to

a servant for use is not relieved from liability for

injury to another servant thereby, by the negli

gence in its use of the servant to whom it was

furnished.—Ransier v. Minneapolis & St. L. Ry.

Co., 20 K. W. 332, !S Minn. 331.

| 101. If the negligence of a master combines with

negligence of a fellow-servant, and the two con

tribute to the injury of another servant, the mus

ter Is liable.—Franklin v. Winona & St. P. R. Co.,

(Minn.) 34 N. W. 69S.

37 Minn. 409.

102. Where a tool that is obviously defective is

selected by a servant for certain work, though

like tools in proper condition were furnished,

which he might have used had he chosen to do

so, the master is not liable to another servant

working with him for injuries due to such de

fective tool, as such injuries result from the neg

ligence of a fellow-servant.—Hefferen v. North

ern Pac. It. Co., 48 N. W. 1, 45 Minn. 471.

103. A band-car used by section hands in de

fendant's employ was stopped 300 feet distant

from a locomotive standing on defendant's track,

and the tnen were set to work on the t rack. Soon

after, the locomotive was seen backing down on

the hand car, and the foreman ordered the men

to remove it from the track; and, while they

were engaged in the effort, it was struck by the

locomotive, injuring one of the men. Held, in

an action for such injuries, that a finding that

the engineer was negligent was warranted by ev

idence showing that he gave no signal, either of

warning or to clear the track of obstructions, be

fore he begun to back the engine, and that his

view of the track to the point where the hand

car was stationed and the men were at work was

unobstructed. —Britton v. Northern Pac. R. Co.,

(Minn.) 50 N. W. 231.

47 Minn. 340.

Statutory liability of railroads.

104. Gen. Laws Minn. 18S7, c. 13. making; rail

road companies liable to an employe for injuries

caused by the negligence of a co-employe, applies

only to those employes engaged in operating rail

roads, and so exposed to the peculiar dangers at

tending that business.—Lavallee v. St. Paul, M. &

M. Ry. Co., (Minn.) 41 N. W. 974.

40 Minn. 249.

Distinguished in Smith v. St. Paul & I). It. Co.,44 N. W.
150. 44 Minn. lis.

105. Plaintiff was employed by defendant rail

road company in repairing a draw-bridge on its

road. The draw was open, and being left unfast

ened by the negligence of one of plaintiff's fellow

servants it was blown shut and injured plaintiff.

Uen. Laws Minn. 1&87, c. 13, makes railroads liable

to an employo for injuries caused by the negligence

of a fellow-servant. Held, that this statute applies

only to hazards peculiar to the operation of rail

roads, am! hence plaintiff cannot recover. Follow

ing Lavallee v. Railroad Co., 41 N. W. 974.—John

son v. St. Paul & D. Ry. Co., (Minn.) 45 N. W. l&i.

43 Minn. 222.

Dlstlnirnlahnd In Smith v. St. Pan! & D. R. Co.. 46 N. W.
1C0, 44 MlDll. 19.

106. The defendant had operated its line of rail

road from Chicago to St. Paul about six months,

when plaintiff was injured by the negligence of a

co-employe while operating an engine hauling cars

on a temporary track, for the purpose of filling in

low-land for a yard at St. Paul. Ueb), that defend

ant could not claim the benefit of Laws Minn. lSt>~,

c. 18, S 1, exempting a new road, or part thereof,

not open to public travel or use, from liability to
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an employe lor injuries sustained through the neg

ligence of a co-employe.—Schneider v. Chicago, B.

& N. R. Co., (Minn.) 43 N. W. 783.

42 Minn. 68.

107. Work done in constructing a yard with

•racks in it, to be used as a part of a railroad al

ready open to the public, is not the construction of

'a new road, or any part thereof," within the

meaning of Laws 1887, c. 13, declaring a railroad

company liable for damages sustained by a serv

ant, without contributory negligence on his part,

by reason of the negligence of any other servant,

except where tho damages are sustained by him
••while engaged in the construction of a new road,

or any part thereof, not open to public travel or

use. " Schneider v. Railroad Co., 42 Minn. 68, 43

N. W. 783, followed.—Moran v. Eastern Ry. Co. of

Minnesota, (Minn.) 50 N. W. 930.

103. Under Gen. Laws Minn. 1887, c, 13, making

railroad companies liab.'o to one servant for in

juries by the negligence of another, a sectionman

struck by an engine while taking a hand-car from

the track, may recover for the negligence of an

engineer in following the car too closelv.—Smith

v. St. Paul & D. R. Co., (Minn.) 46 N. W". 14'J.

44 Minn. 17.

DIstlnaniRhlnpt LaTallee v. St. Paul. M. A M. Ry.Co.,41
K. W. i'74. 40 Minn. 249. nn<l Johnson v. St. Paul * D. R.

Co.. 45 N. W. 1M, 48 Minn. 222.

109. Under Laws Minn. 1887, c. 18, making rail

road companies liable to servants injured by the

negligence of fellow-servants, a railroad section

hand whose duties require the use of a hand-car,

and who is injured through the negligence of a

fellow-servant in operating it, may recover from

the railroad company.—Steffenson v. Chicago, M.

& St. P. Ry. Co., (Minn.) 47 N. W. 1068.

45 Minn. 355.

110. A crew of sectionmen, of which plaintiff

was one, was engaged in loading railroad iron

from the ground upon a flat-car, when some of the

crew negligently let one of the iron rails fall

upon plaintiff's arm. Held, that the injury was

not the result of any danger peculiar to or direct

ly connected with the uso and operation of the

railroad, and hence not within the provisions of

Laws Minn. 1887, c. 13, making railroad companies

liable to an employe for injuries caused by the

negligence of a co-employe.—Pearson v. Chicago,

M. & St. P. Ry. Co., (Minn.) 49 N. W. 302.

47 Minn. 9.

111. A railroad company operating a line com

posed of the lines of several different companies

is within the provisions of Laws 1887, c. 13, de

claring that every railroad corporation "owning

or operating" a railroad shall be liable to a serv

ant for the negligence of his fellow-servants, ex

cept where the servant sustaining damages by

reason of such negligence is at the time engaged

in the construction of a new road.—Moran v. East

ern Ry. Co. of Minnesota, (Minn.) 50 N. W. 930.

VII. Assumption of Risk—Contributory Neg

ligence.

Knowledge of danger—Nature of work

in general.

112. One who enters the service of another, and

continues therein with full knowledge of the

manner in which his employer conducts the busi

ness, without making any objection to the em

ployer, or promise on the part of the employer to

change the mode of doing business, assumes all

the risks naturally incident to doing business ii>

that way, although it is unsafe.—Hughes v. Wi

nona & St. P. R. Co., 6 N. W. 553,27 Minn. 137.

DIstlnKnlnhed In Sherman v. Chicago, M. * St. P. By.
Co.. 25 N. W. 59S, 34 Minn. 260.

113. Plaintiff had been in defendant's employ

in loading and unloading freight from and to de

fendant's warehouse for four years. While en

gaged with others in moving a mill-stone from

the warehouse to a freight-car, the stone, owing

to its peculiar shape, and the unevenness of the-

warehouse floor, fell on plaintiff, causing the in

juries complained of. Held, that the dangers in

such case were apparent, and plaintiff assumed

the risk.—Walsh v. St. Paul & D. R. Co., 8 N.

W. 145, 27 Minn. 867.

114. Plaintiff, in defendant's employ, was or

dered by defendant's foreman to wheel earth in

a wheelbarrow along a path two or three feet

wide, on one side of which was a precipitous ex

cavation, and on the other side a bank of earth in

some places overhanging the path. It being

spring, the frost coming out of the eartn in the

bank made it more than usually liable to break

away and fall; and, as plaintiff was passing

along the path in the course of his work, part of

the earth in the bank fell upou him, throwing

him into the excavation and injuring him. Plain

tiff had worked in the same place from one to two

weeks before the accident, was of mature years,

and of ordinary capacity. Held, that be must be

presumed to have known of the danger, as well

as the foreman, and must be taken to have as

sumed the risk. —Olson v. McMullen, 24 N. W.

818. 84 Minn. 94.

115. An employe, who was engaged in digging

and removing earth from a nearly perpendicular

bank of earth, assumed the risk of such employ

ment, and the employer was not liable where the

bank fell on and injured him.—Pederson v. City of

Rushford, (Minn.) 42 N. W. 1063.

41 Minn. 289.

Dangerous machinery and appli

ances.

116. In an action for Injuries to an employe re

sulting from defective machinery, where the de

fense is contributory ncpligence, in that he had

full knowledge of the dpfects, an instruction

that if a servant knows of the defective condition

of machinery, and does not notify the proper

person thereof, he cannot subsequently recover

for the negligence of the master, is sufficiently

favorable to the master.—Lo Clair v. First Div.

St P. & P. R. Co., 20 Minn. 9, (Gil. 1.)

117. The servant is bound to exercise care on

his part to avoid danger and accident commensu

rate with the risks to which he is subjected in his

employment; and such defects in an instrument

which he is frequently using as are obvious to

the senses, or with reasonable diligence ought to

be discovered or known by him, he will be held

to take the risk of.—Anderson v. Minnesota &

N. W.' R. Co., 41 N. W. 104, 39 Minn. 523.
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118. A servant does not take upon himself risks

incident to the use of unsafe machinery by con

tinuing to use it without objection after knowl

edge of its defective character or condition, un

less he also understood, or by the exercise of or

dinary observation ought to have understood, the

isks to which he was exposed by its use. —Rus

sell v. Minneapolis & St. L. Ry. Co., 30 N. W.

147, 83 Minn. 230; Cook v. St. Paul, M. & M. Ry.

Co., 24 N. W. 811, 34 Minn. 45; Wuot.illa v. Du-

luth Lumber Co., 83 N. W. 551,» 37 MiDn. 153.

Distinguished In Quick T. Minnesota Iron Co., 60 N. W.

145,47 Mlun.3ttf.SM.

119. Although it be negligence on the part of the

master to leave dangerous machinery uncovered,

yet the servant is not necessarily guiltv of con

tributory negligence because he works in the vi

cinity of it, knowing its condition.—Wuotilla v.

Duluth Lumber Co., (Minn.) 33 N. W. KV

37 Minn. 153.

Dlxtlnirulshed In Quick T. Minnesota Iron Co., 60 N. W.

216. 47 Minn. SB3.

120. Plaintiff's hand was crushed under a roller,

which he had seen worked for a long time, and

had worked himself for a month. The danger

was apparent to the senses, and no skill beyond

thai possessed by plaintiff was necessary to avoid

it. Held, that he could not recover.— Berger v.

St. Paul, M. & M. Ry. Co., (Minn.) 33 N. WV 814*

99 Minn. 78.

121. Plaintiff, while operating planing-ma- '

chine, to which the power was applied by a large |

belt, the motion of which was very rapid, was i

injured by the breaking of the belt. Ho was

familiar with such machinery, and knew that the

fastening of the belt had become insecure, so

that it was liable to break apart, and called the

foreman's attention to it. but the latter declined

to repair It, and told plaintiff to go on with the

use of the machine. Held, that plaintiff assumed

the risk and canuot recover for his Injury.—An

derson v. H. C. Akeley Lumber Co., (Minn.) 49
N. W. 004. i \ /

47 Minn. 138.

133. No recovery can be had for the death of a

miner, who, after working for two or three

weeks at the bottom of a shaft, was struck, while

crossing it, by a "cage" or elevator which ran

noiselessly up and down the shaft, and was used

for the hoisting of dirt, machinery, etc., since

he assumed the risk of this danger, which was

manifest to the senses, and could have been as

certained by a prudent use of them.— Quick v.

Minnesota Iron Co., (Minn.) 60 N. W. 244.

47 Minn. 361.

Ulstlngulahlnfr Russell r. Minneapolis 4k St. L. Rr. Co.,
to N. W. 117. X2 Minn. 230; Conk v. St. Paul. M. & M. Rt.
Jo.. 24 N. W. 811, 31 Minn 45; and Wuotilla v. Dulutb
Lumber Co.. 83 N. W. 551, 87 Minn. 153.

Knowledge of danger — Operation of

railways.

123. In an action for Injuries causing the death

of an employe of a railroad company by being

struck and knocked from the top of a freighVcar,

while in the performance of his duties, by ashed

which had been constructed by defendant over its

trucks, it appeared that decedent had been em

ployed at the place in question for more than a

year; that he had been seen to stoop when he

passed under the shed; and that he bad warned

others of the danger. After the accident, when

asked if he did not know the shed was there, he

said, "Yes, but I did not think of it at the time."

Held, that plaintiff could not recover.—Clark v.

St. Paul & 8. C. R. Co., 9 N. W. 581, 38 Minn. 128.

134. A brakeman, who had been in the employ

of a railroad company but three or four days,

and who was previously a stranger to the local

ity, while descending fromamoving freight train

by a side ladder was swept off the car by a tres

tle standing 14W inches from the side of the

car, and killed. Held, that the questions whether

defendant was negligent in permitting the tres

tle to be so near the 'rack, and whether the brake-

man knew the danger, or bad such reason to ap

prehend the existence of it, that he was to be

presumed negligent in not having informed him

self of it, and as to contributory negligence on

his part in other respects, were for the Jury.—

Robel v. Chicago, M. & St. P. Ry. Co. , 27 N. W.

305, 35 Minn. 84.

125. A person employed as a brakeman on a sec

tion of four miles of railroad, and notified that

there were stone piles beside the road, and so near

to it that a person on the side of a car passing them

would be struck, is to be deemed to have assumed

the risk from that cause, although the precise lo

cation of the stone piles was not stated to him.—

Smith v. Winona & St. P. R. Co., (Minn.) 43 N.

W. 90S.

42 Minn. 87.

136. Plaintiff's intestate, who had been employed

for about two weeks in defendant's yard, where

were numerous tracks and constantly moviug

trains, was killed by coming In contact with a sig

nal post while ascending the outside ladder of a

box-car. The signal post was between two tracks,

about four feet from the rail. Held, that it could

not be said, as a matter of law, that the intestate

was guilty of contributory nogligence in not ob

serving that the post was so near the cars as to be

dangerouB, and in not appreciating and avoiding

the danger—Johuson v. St. Paul, M. & M. Ry. Co..

(Minn.) 44 N. W. 884.

43 Minn. 53.

137. In an action for the death of an engineer

caused by a broken switch rail, evidence is not ad

missible to show that the rail was too light to sup

port the rolling stock in use on the road, in the ab

sence of evidence that the deceased knew of sui-h

defect, as that was not one of the risks which the

engineer must be deemed to have assumed.—Clapp

v. Minneapolis & St. L. Ry. Co., 39 N. W. 340 30

Minn. 6.

128. In an action for damages by a section hand,

caused by being thrown from a hand car, owing to

the breaking of a defective handle, the evidence

showed that plaintiff who was a track laborer, had

worked on the car the spring and fall before the

accident, which occurred in May, but was absent

during the winter; that he was under tho super

vision of the foreman, whose duty it was to attend

to the car and its repair, and it did not appear that

plaintiff worked more with one handle than anoth

er, nor that it was his duty to inspect and repair

the same. Plaintiff denied that he had any notice

of the defect, and it did not appear that he knew
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of the extra nails that had been used to fasten the

handle, or that it had been turned and refastened

while he was working with the car. Held, that

the evidence sustained the verdict in plaintiff's fa

vor on the issues of defendant's negligence and

plaintiff's contributory negligence. Oilfillan, C.

J, and Mitchkll, J., dissenting. — Anderson v.

Minnesota &. N. W. R. Co., (Minn.) 41 N. W. 104.

B9 Minn. 523.

139. Without evidence of the fact, the conductor

of a railway freight train is not presumed to be

under the duty of inspecting the cars and ma

chinery of his train, or chargeable with negli

gence in respect to a defect discernible upon in

spection.—Kansier v. Minneapolis & St. L. Ry.

U>., 20 N. W. 832, 32 Minn. bbl.

130. The common practice of railroad companies

of coupling two engines together, tender to ten

der, for the purpose of removing snow from the

track, being well known to all railroad employes,

and one which locomotive engineers are fre

quently called on to engage In, the dangers jici-

dent to such use of two engines, assuming that

the railroad company is not negligent in regard

to keeping the tiack and appurtenances in proper

order, must be held to have been assumed by an

engineer as included in the ordinary risks of his

employment. —Morse v. Minneapolis & St. L.

Ry. Co., 18 N. W. 358, 30 Minn. 465.

131. Where it is the established practice and one

of the rules of a railway company to run special or

irregular trains at any time, without notice in ad

vance to station agents or section-men, who are re

quired to govern themselves accordingly, and it

appears that an engine with snow-plow is a train

of that class, sending out such a train over the

road, in a storm, without such notice, was not

negligence, but the attendant risk1* to track-men

are among those assumed, if they are informed of

the rule, or if, from their observation and knowl

edge of the practice of the company in running

such trains, they knew, or ought to have known, by

ordinary intelligence and prudence, that such a

train might be expected.—Olson v. St. Paul, M. &

M. Ry. Co., (Minn.) 35 N. W. S66.*

38 Minn. 117.

Distinguished In Oleson v. Chicago. B. & X. R. Co., 38
N. W. 354. 88 Minn. 413.

132. A sectlonman who has worked more than

three months on the track of a railroad, where

about one-third of the trains passing over the

same were extra trains, not running on schedule

time, is chargeable with notice of the practice to

run such trains, and assumes the risk incident

thereto.—Larson v. St. Paul, M. & M. Ry. Co.,

(Minn.) 45 N. W. 722.

43 Minn. 423.

133. A brakeman In the employ of a railway

company, injured while coupling' cars by hand,

is not chargeable with contributory negligence

for disobedience of a rule of the company prohib

iting coupling by hand, where it is not shown

that such rule was published so as to bring it to

his knowledge, or that ho was ever put upon in

quiry as to its existence, and it appears that the

usual method of coupling cars by the employes of

the company was by hand, with the knowledge

and acquiescence of plaintiff's superiors.—Fay v.

Minneapolis & St L. Ry. Co., 15 N. W. 241, 30

Minn. 231.

Distinguished In Fraker v. St. Paul. M. & M. Ry. Co.,
18 N. W.852, 32Minn.SU.

134. A brakeman in the employ of a railway

company, while engaged in removing damaged

cars in its yard to a place of repair, was injured

by reason of a damaged car having been taken

for a sound one. Held that, if there was any

regulation of the company or usage existing,

known to him, under which It was his duty with

others to remove such cars, he must be aeemed

to have undertaken and continued in the employ

ment subject to all the risks incident to that

duty. Distinguishing Fay v. Railway Co., 15 N.

W". 241, 30 Minn. 231.—Fraker v. St. Paul, M. &

M. Ry. Co., 19 N. W. 349, 32 Minn. 54.

133. An employe of a railroad company, who
... i >rUs on the tracks for several hours at a place

where ties are piled near the tracks, assumes

the risk of their preventing his getting out of

the way of a train.—Bengston v. Chicago, St. P.,

M. & O. Ry. Co., 'Minn.) 50 N. W. 631.

47 Minn. 486.

136. Plaintiff was employed as brakeman on a

train of logging-cars, operated on a short rail

way, with ordinary locomotive engines. The

cars were built very low, and the draw-bars

thereof, used for coupling, wero so much lower

than that of the engine that when the engine

was backed up to a car tho draw-bar of the

car passed under that of the engine, and there

was nothing to prevent the tender from colliding

with the body of the car, unless the engineer was

careful to stop it in time. The facts were well

known to plaintiff, who was injured while at

tempting to couple the engine to a car, by the

engineer's backing tha tender against the car.

Held, that plaintiff assumed the risk of this

condition of the cars and engine, and of the neg

ligence of the engineer.—McLaren v. Williston.

(Minn.) 51 W. W. 873.

137. Where an employe of a railroad company

at work in its yard knows that the company is

accustomed to run engines in the yard at a

greater speed than is allowed by law, and he

continues in the company's employ, he assumes

the risks to which he is thereby subjected.—

Bengston v. Chicago, St. P., M. & O. Ry. Co.,

(Minn.) 50 N. W. 531.

47 Minn. 4S6.

13S. The mere supposition or "general under

standing" of its employes is not competent evi

dence of the existence of a rule of a railway com

pany.—James v. Northern Pac. R. Co., (Minn.) 43

N. W. 783.

46 Minn. 168.

Reliance on judgment of master.

139. A complaint alleged thai, while plaintiff

and others where assisting defendant with teams

In moving a building, defendant directed them

to drive the horses attached to the building

through a passage between rows of trees; that

the space between the trees was too small to pass

through with safety; that defendant told them

that said space was SO feet wide, while, as a

matter of fact, it did not exceed 21 feet in width.
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and the building was 18 feet wide; that plaintiff

did not know but that said space was large

enough for the purpose; and that he drove with

due care until the teams and building were in tho

space between the rows of trees, when, on ac

count of the space being too narrow, the building

became lodged in the trees, and jammed plaintiff

against one of them, thereby breaking one of his

legs. Held, that no cause of action was stated.

Regarding the case in the view most favorable

to plaintiff, as a case of the relation of master

and servant, no breach of duty on the part of de

fendant was shown, as, for anytbing that ap

peared, plaintiff relied on his own estimate of

the space, and not that of defendant. —Jorgensen

V. Smith, 19 N. W. 888, 38 Minn. 79.

140. A servant was injured while removing rub

bish from under a circular saw. In a suit against

the master for negligence in not casing the saw,

the evidence warranted, if it did not require, a

finding that the servant's duties were simple, and

that he could do the work deliberately, and in his

own way, with the danger constantly before his

eyes. Held, that it was misleading to charge that,

in the absence of anything to put him on inquiry,

the servant may assume that the master has done

his dutv, and rely on his superior judgment.—Car

roll v. Williston,* (Minn.) 46 N. W. 35a.

44 Minn. 287.

141. A hand car used by section hands in de

fendant's employ was stopped 300 feet distant

from a locomotive standing on defendant's track,

and the men were set to work on the track. Boon

after, the locomotive was discovered slowly back

ing down towards the hand-car; being 200 feet

distant therefrom when first seen by the men.

The foreman immediately ordered the removal of

the car by the men, and one of them was injured

in a collision between it and the locomotive while

obeying such order. Held, in an action for such

injuries, that the question whether or not plain

tiff was guilty of contributory negligence in as

sisting in the removal of the car in pursuance of

the foreman's orders was one for the jury, and

their finding in plaintiff's favor would not be

disturbed.—Britton v. Northern Pac. R. Co.,

(Minn.) 50 N. W. 231.

4T Minn. 340.

Reliance on warning of danger.

143. Plaintiff, employed In defendant's mill,

worked upon a platform made dangerous by reason

of heavy timbers coming down upon it with great

velocity, and at irregular intervals. Defendant

had been in the custom of giving warning of the

approach of the timbers by means of a signal

usually given by some one standing at the head of

the chute through which the timbers were sent.

Held, that plaintiff was not negligent in wholly

relying upon such signal being given.—Anderson

T. Northern Mill Co., (Minn.) 41 N. W. 315.

4a Minn. 424.

Reliance on master's promise to rem

edy defect, remove danger, etc.

143. A servant whose duties require him to work

in a place known by him to be unsafe, so that he

would otherwise be taken to have assumed the

risk, cannot relieve himself from such assumption

of risk by showing a promise to make the place-

safe by one other than his master, unless such oth

er person had authority to determine what should

be done for the safety of those employed in the

place, and to do it or have it done.—Ehmcke v.

Porter, 47 N. W. 1066, 45 Minn. 338.

144. A section foreman to whom plaintiff yard-

master applied to improve the track at a certain

point, so as to lessen the risk, notified him that

he could not do it without orders, but afterwards

promised conditionally "that he would do it if he

got time Saturday afternoon. " Held insufficient

to bind the company, and relievo plaintiff from the

risk, and that there was no reasonable connection

between such indefinite promise and bis continu

ance in the business.—Wilson v. Winona & St T.

R. Co., 33 N. W. 90S, 87 Minn. 326.

145. A railroad company is not relieved from

1 ability to an employe for negligence in sending

bim out with a defective engine simply because

he did not have sufficient time to repair the en

gine after notice of the defect, and had no other

engine in proper condition to send. —Greene v.

Minneapolis & St. L. Ry. Co., 17 N. W. 378, 31

Minn. 248.

146. Where plaintiff, a blacksmith in employ of

defendant, was assigned an incompetent helper,

andthe latter was changedon plaintiff'scomplaint,

but reassigned May 4th, and plaintiff again com-

Elained on the 6th, and was promised another

elper, and was injured on the loth, a verdict of

tho jury holding plaintiff free from negligence

will be sustained.—Lvberg v. Northern Pac. R-

(Jo.. 3S N. W. 632, 39 Minn. 15.

What risks assumed by servant.

147. An employe on a construction train cannot
recover fcr injuries resulting from an uneven or

unballasted track onlv; but otherwise, if the inju

ries were due to tho fact that the rails were no:

properly spiked to the ties.—Rosenbaum v. St

Paul & D. Ry. Co., 86 N. W. 447, 88 Minn. ITS.

148. One of tho cars of defendant railway con

pany, having been found in bad order, was re

moved to a track in defendant's yard, known as

the "repair track," where such cars were cus

tomarily placed for repair. It became necessary

to remove it, in orJer to take out other cars, ano

it was then moved back at a speed of four to sii

miles an hour. A yard brakeman, one of the

men employed in handling cars on the repair

track generally, and engaged In handling this

particular car for the purpose mentioned, went

upon the track in front of it, and attempted to

mount it by stepping opon the brake beam, arse

seizing the brake-staff to raise himself up. The

brake-staff gave way, he fell, and trie car ran over

and. killed him. There was evidence that the

brake staff had been nearly, if not quite, broken

off before betook hold of it. Held, that he mas:

betaken to havo assumed the risk of handling

this car as one in bad order, which it might b(

dangerous to handle in the ordinary wav; and

also the risk of the negligence of his fellow-serv

ants in handling it.—Kelleyv. Chicago St F ,

M. & O. Ry. Co., 29 N. W. 173, 85 Minn. 490.

149. Plaintiff was a brakeman, engaged in coup

ling coal cars as fast as they were weighed and

pushed or "kicked" by the locomotive over the

scales, and down an inclino upon a trestle, on

which plaintiff was standing. Plaintiff was used
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to the business but was working in that place for

the first time that day, and bad been so engaged

for two or three hours. At the time of the injury

he was proceeding behind the last car, preparing

to couple the succeeding one, when he observed

one coming from the scales more rapidly than

usuaL He turned back to get out of the way, and

fell through the opening in the trestle-work, was

overtaken by the car and dragged along several

feet, and in the emergency put out his hand to

save himself, and it was caught and injured. He

had refused to couple the cars twice before, be

cause they were coming too fast. Held that,

whether the place at which the coupling was re

quired to be done was dangerous or not, plaintiff

had assumed the risks.—Woods v. St Paul & D.

R Co., (Minn.) 40 K. W. 510.

39 Minn. 485.

150. Where the foreman or yard-master, who has

charge of tho switching of cars, and the making

up of trains, in the yard of a railroad company, Is

familiar with the situation of the tracks in the

yard, and knows that a certain "frog" is not prop

erly blocked or filled, and is unsafe and danger

ous to persons engaged in switching cars, he takes

upon himself the risk of its condition as incident

to his employment.—Wilson v. Winona & St P. R.

Co., (Minn.) 33 N. W. 903.

37 Minn. 326.

151. Defendant's locomotive, on which plain-

tilt's intestate was fireman, was thrown from the

track by running over a cow which had come on

the track at a place where it had never been

fenced, causing the intestate's death. It ap

peared that intestate had beon on the road for

four years, and know that the track had never

been fenced at tho place of the accident. Held

that, though (Jen. St. Minn. 1878, c. 34, $ 57, de

claring that any railroad company which shall

fail to fence its track shall "bo liable for a'l

damsges sustained by any person in consequence

of such failure, " makes it negligence per ae not

to fence the track, and imposes liability f„i" all

d images to person or property, plaintiff's intes

tate, by continuing in the employment with knowl

edge of the neglect, thereby assumed the risk. —

Fleming v. St. Paul & D. R. Co., 6 N. W. 448,

27 Minn. 111.

152. Plaintiff, a locomotive engineer of one of

defendant's passenger trains, was injured by a

collision with freight-cars which a switching crew-

were running ou tho main track, on tho time of

plaintiff's train, contrary to tho rules of the com

pany. Hrld, that plaintiff did not assume the

risks incident tosuch negligent obstruction merely

because he entered defendant's service with

knowledge that other employes might be negligent

in that respect, and that the company had adopted

rules regulating the conduct of engineers for the

purpose of preventing, as far as possible, collis

ions in such cases.—Hall v. Chicago, B. & N. Ry.

Co., (Minn.) 49 N. W. 239.

46 Minn. 439.

153. An employe In charge of a hand-car on a

railway track, whose duty it was to return with it

before night, stopped by the way, and sprnt the

evening at neighboring t 'loons, and wrongfully

delayed his return till it became too dark to ob

serve freight-cars which hi. 1 in the mean time

been left by tho railway company standing on the

V.lM.DIG.—38

track. Held, that he voluntarily took the risk of

running his car in the darkness, and could Lv»

recover for injuries received in a collision with

such freight-cars. —Sliney v. Duluth & W. R,

Co., 'Kirn.) 49 N. W. (87.

46 Minn. 884.

What constitutes contributory negli

gence—Use of dangerous machinery

and appliances.

154. The plaintiff, a skilled mechanic, alleged

negligence of the master in not having a movable

table or platform, connected with a circular saw,

properly secured in place. Held, that he was

chargeable with contributory negligence in not

paying any attention to the mode in which the

s'uiie was secured; he knowing that the table

was movable.—Kielieler v. St. Paul Furniture

Co., 41 N. W. 075.* 40 Minn. 2G3

155. In an action against a railroad company for

injuries to an employe, it was shown that plain

tiff's thumb was crushed between two cog-wheels

of a derrick, and be testified that it was because a

guy-rod had slipped from its place, so that the der

rick swung around, the boom hit the car and jarred

it. and caused plaintiff to lose his balance. It ap

peared that this theory was mere conjecture on

plaintiff's part, and adopted because he could not

otherwise account for the accident. It was fur

ther shown that he was at the time endeavoring to

turn the wheels with his hands, and without the

crank used for that purpose, and must have known

the risk he ran. Held, that a nonsuit was proper.

—Larson v. St Paul & D. R. Co., (Minn.) 45 N:W.

1C96.

43 Minn. 488.

156. A master is not liable to his servant for

injuries resulting from the Intter's use of a de

fective tool, where the defects therein were ob

vious, and like tools in proper condition were

furnished by the master, which the servant might

have used had he chosen to do so; and this

though the seivant was but 17 years old.—Ilef-

feren v. Northern Pac. It. Co., 48 N. W. 1, 45

Minn. 471.

Assuming dangerous position after

warning.

157. A servant, no part of whoso duty it is to

meddle with a belt when it comes off its pulley,

who stands near it while another servant, em

ployed for the purpose, is putting it on. after be

ing warned to move back, and is by reason of his

proximity injured by the belt, is guilty of con

tributory negligence that will relieve the master

from any liability for the injury. —Freeberg v.

St Paul Plow-Works, (Minn.) 50 N. W. 1026.

158. Where a master employs a servant for the

special purpose of putting on a bolt when itshall

come off its pulley, another servant, whose duty

docs not require him to meddle with the belt, is,

if ho attempts to put it on, and is injured or

killed, guiltyof contributory negligence that will

relievo tho master from anv liability.—Freeberg

v. St. Paul Plow-Works, (Minn.) 50 N. W. 1028.

159. Where a servant, engaged in receiving

freight lowered through a hatchway iuto the
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bold of a vessel, stands under the open hatch

way, after being warned not to do so, and when

be can stand protected by the deck, he is guilty

of negligence which will prevent his recovering

from tbe master on being injured by freight and

timbers breaking loose and falling through the

hatchway.—McCarthy v. Lehigh Val. Trausp.

Co., (Minn.) 51 N. W. 4S0.

What constitutes contributory negli

gence—Operation of railways.

160. Plaintiff, a locomotive engineer in the serv

ice of defendant, a railway company, on discov

ering a defect in his engine, reported the fact to

the foreman, whose duty it was to have repairs

made and to direct what engines should go out.

On returning to go out on his next trip, he found

the engine out, but not repaired, and, on inquir

ing of the foreman why the repairs had not been

made, tbe foreman replied that he had not had

time, and, on plaintiff's suggesting that it was

not safe to talte out the engine, the foreman re

plied that he had no other to send out, and di

rected plaintiff to proceed with it, and get it

fixed at his destination, if he had time, and, if

not, when he got back the foreman would rem

edy it Plaintiff proceeded with the engine, and

on the way, in attempting to escape from a col

lision with another train, for which he was not

responsible, was injured by reason of the defect

of which he had complained. It did not appear

that the defect rendered the engine so imminently

dangerous that a man of ordinary prudence

should, under the circumstances, have refused to

run it. Held, that plaintiff's use of the engine

did not necessarily, or as matter of law, amount

to contributory negligence under the circum

stances.—Greene v. Minneapolis & St. L. Ry.

Co., 17 N. VV. 378, 31 Minn. 248.

161. A locomotive engineer in the employ of a

railroad company was running a train over its

road immediately after a very heavy storm,

which he knew had caused numerous slides and

washouts along the lino of the road, and he knew

that no sectionmcn had been along the road since

the storm, and that he had to rely on his own
• watchfulness to guard against injury. While

going around a curve, where he knew he was

liable to meet dangerous places, and where he

could not see or detect danger more than 100 feet

ahead, he unnecessarily continued at a rate of

speed so great that it was impossible for him

to stop his train within the distance at which

he could see a washout, and he consequently ran

into one, and was injured. Held, that an action

by him aguinst the railway company for the in

juries was properly dismissed on the ground of

his contributory negligence.'—Sweeney v. Minne

apolis & St. L. Ry. Co., 22 N. W. 2s9, 33 Minn.

153.

162. Two railroad employes were Inspecting, and

making light repairs on a train, working in coup

les, the object being that one should watch while

the other worked. Both were under a car when

the train started, and one was killed. Held, that

an instruction that "If you find that O. and N.

were working together, a*Q(i were instructed that

one should keep watch to warn the other, then it

was contributory negligence for them both to go

un ier the car together; and if you find that, hav

ing been so instructed, they were botn under the

car together, then plaintiff cannot recover,* was

improperly refused.—Olson v. Chicago, B. B N.K.

Co., (Minn.) 38 N. W. 353.

38 Minn. 412.

DlatinRiiUhlnit Olson v. St. Panl, If. & M. Rjr. Co..*
N. W. see, 38 Minn. 117.

163. Plaintiff was employed as a wiper in one o!

defendant's roundhouses. It was hi3 duty to as

sist the dispatcher in running the locomotives out

of the roundhouse to the main track, and to nm

them into the house from the main track whet

surrendered by the regular engineers. Plaintiff

was directed by the dispatcher to couple a car to

the engine, and went to the car to prepare it for

connection. He had had no experience in coup

ling, and had received no instruction as to signals,

but he had observed that it was customary for tie

engineer to receive signals from tho coupler, and

hod been told by the dispatcher that they dan

not move the engine before ringing the bell. Tin

pin in the car which plaintiff was directed to

couplewas fastened in the draw-head. He stepped

to the tender of tho locomotive and procured an

other pin to drive the fastened pin out of the dr..'-

head. The engine was about 10 feet from the car.

and while plaintiff was standing with his back '

the engine, engaged in loosening the fastened pic

the engine was moved back by the dispatcher

without any warning, and struck plaintiff. Held.

that there was no contributory nepl i pence whica

would bar recovery.—Rehman v. Minneapolis 4

N. W. Ry. Co., (Minn.) 44 N. W. 52a.

43 Minn. 42.

164. The mere fact that a switchman, when in

jured by the derailing of a switch-engine, was rid

ing on the front instead of the rear foot-board o'.

the engine, is no evidence of contributory nej.

gence.—James v. Northern Pac R» Co., (Mico.1

48 N. W. 783.

46 Minn. 168.

Pleading.

165. In an action for injuries to a servant by rea

son of defective machinery, the complaint, wn;c»

shows that plaintiff knew of the defects and con

sequent danger, is not demurrable, as showing as

sumption of risk and contributory negligence

where it further alleges that defendant promises

to remedy the defects, and requested plaintiff

continue to use the machinery in the mean time.—

Snowberg v. Nelson-Spencer Paper Co., (Misc.

45 N. W. 1131.

43 Minn. 533.

Evidence—Burden of proof.

106. Gen. Laws 1887, c. 13, declaring that ever?

railroad corporation shall be liable for all dam

ages sustained by a servant thereof by reasct o'

the negligence of any other servant, "witnot:'.

contributory negligence on his part, ■ does net

change the rule that the burden of proving con

tributory negligence is on defendant—Lorins

v. St. Paul City Ky. Co., (Minn.) 51 N. W. lii

Questions for jury.

167. Whether the servant, who Is injured 1?

defective machinery, ought to have known ttf

the machinery was defective, depends upon ti;

circumstances of each individual case, and w

therefore a question of fact to be determined »'
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the Jury.—Le Clair v. First Div. St. P. & P.

R. Co., 30 Minn. 9, (Gil. 1.)

108. Plaintiff was employed as a laborer by de

fendants in their saw-mill, principally to assist

in sawing slabs, but he was also required to as

sist another employe in handling heavy planks,

which were moved rapidly over rollers by cogs;

and to reach and handle the planks as required

a quick movement on his part was necessary.

The cogs had been covered when he commenced

work, but afterwards one set was uncovered, and

left so for a few days, until, in handling an ex

tra heavy plank, plaintiff's hand slipped and was

caught in the uncovered cogs, and severely in

jured. Held, that the questions of the negligence

of defendant in leaving the machinery exposed,

and of plaintiff's contributory negligence, whether

he was apprised of the danger, or, in the exer

cise of ordinary prudence, ought to have known

of it. wero properlv submitted tothejury.—Barbo

V. Bassett, 29 N. TV. 198, 35 Minn. 4S5.

109. While a flour-mill was shut down, the cov

ers of certain cog-wheels, which were dangerous

unless protected, were removed for repairs, and

had not all been replaced when the mill started up

again, and plaintiff returned to work. Plaintiff

had not obsorved that the machinery had been un

covered, and no notice was given him. Held, that

the question whether he did in fact observe the

exposed condition of the particular wheels by

which he was injured, or ought to have known it,

was for the jury.—Craver v. Christian, (Minn.) 31

N. W. 457.

30 Minn. 413.

170. Plaintiff knew that the machinery, by

which he was injured while working near it, was

uncovered, but it was also in evidence that the

danger was not apparent, defendant's foreman

testifying that he did not consider it likely that

such an accident could hnppeu. Held, that the

question of contributory negligence was properly

left to the jury.—Wuotilla v. Duluth Lumber

Co., 33 N. W. 551, 37 Minn. 153.

Dlptinfruinheil in Quick v. Minnesota Iron Co., 50 N. W.
245. 47 Minn. 303.

171. In an action against a railway company by

a brakeman in its employ for injuries received

while engaged on a gravel train in making gen

eral repairs of defendant's dilapidated railroad,

by reason of a car running off the track in conse

quence of its bad condition, plaintiff denied

knowledge of the defects which probably caused

the accident, and it appeared that a brakeman,

while attending to his duties, might not become

aware of such defects in the track. It appeared

also that several regular and extra passenger and

freight trains passed daily each way over the

track. Held, that the question of plaintiff's

knowledge or opportunity to know of the risks in

continuing in the employment was for the jurv.

—Madden v. Minneapolis & St. L. Ry. Co., 20 N.

W. 317, 32 Minn. 303.

172. The plaintiff, an employe of defendant rail

road company, was engaged in turning an engine

upon a turn-table, with the assistance of another

engine upon an adjoining track, a stick being

placed between thorn, which was held bvthe r/lain-

tiff. When the pressure was applied, the engine

upon the table slid or ran off, and became fast in

the curb. The stick broke, and plaintiff was in

jured between the engines as they were suddenly

brought together. The evidence tended to show

that the manner of operating the turn-table by the

aid of another engine was authorized by the de

fendant; that plaintiff had not been instructed

how to hold the stick or warned to do the work

differently; and that he hud never known an en

gine to slip off the table. Held, that whether the

plaintiff was chargeable with contributory negli

gence was properlv submitted to the jury.—Mc

Donald v. Chicago, St. P., M. & O. Ry. Co., (Minn.)

43 N. W. 380.

41 Minn. 489.

173. In an action by a brakeman against a railway

companyforinjuries received by beingcrushed be

tween the tendor of a locomotive and a car which

he was coupling, by reasonof thecouplersslipping

past each other, it appeared that he knew the

character of the two couplers, and that one of

them had a certain amount of lateral motion, and

that he had been using them on the same train

for some time; but it did not appear that ho had

ever seen the two couplers slip past each other

before, nor that this would be likely to occur ex

cept under peculiar circumstances. Held, that it

was a question for the jury whether he under

stood, or by the exercise of ordinary observation

ought to have understood, the risks to which he

was exposed by using such couplers, so that he

might be held to have assumed such risks by con

tinuing to use them without objection.—Kussell

v. Minneapolis & St L. Ry. Co., 20 N. TV. 147,

32 Minn. 230.

DiHtlnKnlxhed in Quick T. Minnesota Iron Co.. 50 N. W
345. 47 Minn. 363.

174. In an action against a railway company for

causing the death of an employe by leaving un

protected the frogs in its track at the place

where he was killed, there was evidence that de

fendant had previously adopted at that place a

means of making the frogs sale by inserting and

spiking down wooden blocks, to prevent the foot

becoming caught; that some of the blocks had

become worn out or were removed, and others

were not inserted in their stead. Held, that the

question whether the mode of doing business at

that place was to leave the frogs unprotected to

such extent that deceased must be presumed to

have known it, and consequently to have taken

on himself the risks incident to that mode of do

ing tho business, the evidence uot clearly show

ing this to be the fact, wasamiestionfor the jurv.

Distinguishing Hughes v. Winona & St. P. Ry.

Co., 6 N. W. 553. 27 Minn. 137.—Sherman v.

Chicago, M. & St. P. Ry. Co., 25 N. TV. 593, 34

Minn. 259.

175. Under such circumstances, the question as

to the absence of blocks from the frogs should

be limited to the particular rail at which the de

ceased was killed —Sherman v. Chicago, M. &

St. P. Ry. Co., 25 N. TV. 593, 34 Minn. 259.

170. Plaintiff, a railroad switchman, while run

ning upon tho track at station grounds, was over

taken and injured by a locomotive, which was

moved without the customary signal. There was

room for plaintiff to have traveled outside of the

I rack, but ho would have had to wade in snow of

considerable depth. Held, that the question of
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contributory negligence was for the jury.—Sobies

Id v. St. Paul & D. R. Co.. (Minn.) 1" v W. s«"

41 Minn. 169.

177. Plaintiff was injured while In the employ

of defendants by reason of the gearingsof certain

machines about which he was employed being

left uncovered. In an action therofor it appeared

that, when he first went into defendant's employ,

and up to a time when the work was suspended,

all such gearings were covered; that he resumed

work without notice or knowledge that in the

mean time some of them, including that by which

he was injured, had been uncovered; that his

duty required him to look after 30 machines, in

which the gearing was used for an hour only

each morning for the three or four mornings in

tervening between his resumption of work and

the accident: and that the gearings of only a part

of the machines were uncovered. Held, that it

could not be said, as matter of law, that he was

guilty of contributory negligence, or that he as

sumed the risks of the situation in which he

was placed by defendants' negligence in leaving

the gearing uncovered, nor was the injury an ac

cident which could not have been anticipated as

a probable result of leaving the gearing exposed,

and it was error to take the case from the Jury.

—Craver v. Christian, 26 N. W. 8, 34 Minn. 39".

178. Plaintiff, employed In defendants' railroad

yard and having charge of making up night

trains there, was injured while coupling cars by

the draw-bar of one car overriding that of an

other, thus permitting them to come together.

In an action against defendants therefor the evi

dence for plaintiff tended to show that the strap

or carrying iron which supported the draw bar

of ouo of the cars was worn, weak, and loose;

that some of the bolts intended to keep said strop

In ph.ee were loose or broken; that it had been

out of repair for a considerable time; and that

the defects were such as could readily be dis

covered by proper inspection. Held, that it was

a question for the Jury whethor the injury oc

curred from the ordinary risks of the service,

assumed by plaintiff, or from the unsafe condi

tion of thedraw-bar and neglect to repair it. —

Ticrney v. Minneapolis & St. L. Ry. Co , 23 N. W.

229, 33 Minn. 311.

179. A court cannot say. as a matter of law, that

it appears from the allegations of the complaint

that the plaintiff was guilty of contributory negli

gence, or had voluntarily assumed, as incident to

his employment, the risks which caused the injury,

unless these allegations so clearly show that fact

that there could be no room for different minds

reasonably arriving at any different conclusion,

upon any possible evidence admissible under and

consistent with the allegations.—Itolseth v. Smith,

(Minn.) 35 N. W. 535.
88 Minn. 14.

Instructions to jury.

180. In an action to recover damages for per

sonal injuries, the court drew a distinction between

commissive contributory negligence and such as

might be imputed to plaintiff for voluntarily sub

mitting himself to known dangers and risks aris

lng from defendant's negligence. Held, thattho

distinction was without pructical value, the con

sequences being tho same in either case.—GolU

v. Winona & St. P. R. Co., 22 Minn. 55.

181. In an action by an engineer of a passenger

train to recover for injuries received in a collision

it is proper to charge that he owed the defendant

the duty of exercisiug ordinary care and diligence

in the performance of his duty,—that is, such care

as persons of ordinary prudence would exercise,

under the same circumstances; that whether

plaintiff exercised that degree of care was to bo

determined in view of all the circumstances, such

as the liability to danger at the time, the nature

and extent of the danger, and the consequences

that might be expected to result from a want of

care; that the caro must be commensurate with

the risks of the situation. Held, that this correct

ly Btated the rule of law applicable to the case.—

Hall v. Chicago, B. & N. Ry. Co., (Minn.) 49 N. W.

239.
46 Minn. 489.

Review on appeal.

182. The evidence showed that plnintiff was in-

Jured by a "straw-carrier" attached to a thresh-

ng-machine fulling upon him; that defendant had

used proper care in selecting the rope which held

the "straw-carrier;" and that plaintiff had been

cautioned to "keep out from under the car ner. "

The court charged that the burden was op d&fend-

ants to show that plaintiff was under the machine

when he ought not to have been. Held, that the

cause was properly submitted, and the supreme

court cannot interfere with a verdict for defend

ant.—Engel v. Breitkreitz, (Minn.) 40 N. W. 519.

39 Minn. 423.

183. The question whether a carpenter em

ployed in tho construction of a railroad depot un

der a foreman alleged by him to be incompetent,

and injured by reason of the incompetency of

such foreman, had such knowledge of the fore

man's unfitness that he could be deemed to have

assumed the risks incident to it by continuing to

work under the foreman, is a question of fact

for tho Jury, and their verdict thereon will not

be reviewed" on appeal. —Bunnell v. St Paul &

M. R. Co., 13 N. W. 129, 29 Minn. 305.

184. A verdict for plaintiff, an engineer In the

employ of defendant, a railway company, for per

sonal "injuries received in a collision of his train

with another, should not be disturbed on appeal,

where the evidence is very strong that the col

lision was caused by the negligenco of defend

ant's superintendent in ordering the movement

of a train in disregard of previous orders of the

train dispatcher, on which other trains were run

ning, and where on the evid'neo it was a ques

tion for the Jury whether plaintiff, in running

his train under orders, was using reasonable

precaution.—Greene v. Minneapolis & St. I*

Ry. Co., 17 N. W. 878, 31 Minn. 243.

Mayhem.

See Maiming.

Measure of Damages.

See Damages.
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III. For What Obtained, 43-51.

IV. Who may Claim, 52-55.

V. PROCEEDINGS TO PERFECT, 5C-107.

VI. Priorities. 108-115.

VII. Loss and Discharge, 116-127.

VIII. CONTRACTORS' BONDS, 128-139.

IX. Enforcement, 140-175.

Covenant against in mortgage, see Chattel Mort-

gaffes, 53.

Exemption of homestead, see Homestead, 36-41.

Jury trial in action to foreclose, see Constitutional

Law, 142.

Law of place, see Cimflict of Laws, 4»

L Constitutionality and Operation or

Statutes.

Conatitutionality.

1. Laws Minn. 1878, o. 8, amending the me

chanic's lien law, (Lien. St. 1878, c. 90,) which

provides a lien in favor of subcontractors, is not

unconstitutional as imposing a charge on the

owner's property without his consent, and with

out due process of law. Parties contracting while

the statute is in force are presumed to act with

reference to it, and unless they by express agree

ment exclude such presumption, the provisions of

the statute are annexed to tho contract, and con

strued as a part of it.—Bohn v. McCarthy, UN.

W. 127, 20 Minn. 23; Laird v. Moon^n, 20 N. W.

854, 32 Minn. 358.

2. Laws Minn. 1887, c. 170, 8 3, making the fail

ure of a contractor, who has received his pay from

the owner, to pay his laborers and materialmen,

punishable by imprisonment in the penitentiary,

violates Const, art. 1, jt 12, prohibiting imprison

ment for debt; and section 8, giving a sheriff's

deed under a lien judgment "precedence of

any other title," and section 10, providing that

no incumbrance upon laud created before or

after the making of a contract, or performing

labor, or furnishing material, shall operate upon

the building erected, or material furnished, until

the lien for labor or material is satisned, are un

constitutional as affecting vested interests —Meyer

v. Berlandi. 40 N. W. r,V\ T.1 Minn. 4-T8.

Distinguishing Smith v. fcterens. 81 N. W. 66. 30 Minn.
303.

3. The Minnesota mechanics' lien law of 1889,

which provides for liens in favor of material-men

and subcontractors, whom the owner has never

employed, and which liens are notdependent upon

the state of the account between the owner and

his Immediate contractor, but may in the aggre

gate far exceed tho contract price aeroed upon, is

not therefore unconstitutional. The contract of

the owner is made with reference to existing lien

laws, and confers authority to impose such liabili

ties npou the land.—Burdwell v. Mann, (Minn.) 48

N. W. 1120; Gardner v. Leek, Id. 46 Minn. 285.

Retrospective operation.

4. The mechanics' lien law of March 20, 1858,

giving a lien on a building for the construction

of which any person "shall have a claim for ma

terials furnished or services rendered, " is retro

spective, as between the owner of land and the

contractor, and gives the contractor a lien for

materials furnished and work commenced before,

and completed after, its passage.—Mason v.

Heyward, 5 Minn. 74, (Gil. 65.)

5. Gen. St. Minn. 1878, o. 90, giving mechan

ics and material-men liens on the building which

is being erected or repaired, though such work

was not done or materials furnished under a con

tract with the owner, as was required by the law

theretolore in force, (Gen. St. Minn. lSbti, o. 90,)

does not apply to cases where the contract be

tween the owner and the principal contractor for

the erection, etc., of the building was made bo-

fore the law of 1878.—O'Neil v. Anderson, 4 N.

W. 47, 26 Minn. 329; Bardwell v. Same, Id.

6. Gen. Laws Minn. 1887, c. 170, providing for
mechanics' liens, is prospective, and liens acquired

before its passago are governed by Gen. St. 1878,

c. 90.—Pond Mach. Tool Co. v. Robinson, (Miun.)

37 N. W. 99.

38 Minn. 272.

Distinguishing Toledo Novelty Works v. Rcrnhelmer,
8 Minn. 118, (GU. 82.)

7. Under the former mechanic's lien law tho

statement might be tiled within six months from

the accrual of the right to the lien. But Laws

Minn. 18s9, c. 200, repealing and superseding the

former law, reduced the time to 90 days, provid

ing, however, that existing rights and pending

suits should not be affected thereuy. Held that,

where the right accrued before the act weut into

effect, six mouihs were still allowed for tiling the

statement.—Nelson v. Sykea, (Minn.) 46N. VV. 207.

44 Minn. 68.

Repeal of statutes.

8. Tho right to a mechanic's Hen depends

upon statute, and not on contract, and may be

lost by a repeal of tho law at anytime before the

lien is perfected.—Bailey v. Mason, 4 Minn. 546,

(Jil. 430.)

9. Act March 20, 1858, repealing the mechan

ic's lien law of 1855, destroyed all liens under the

latter law not full v perfected.—Bailey v. Mason,

4 Minn. 546, (Gil. 430.)

10. Where, under the mechanic's lien law of

1S55, the plaintiff had, at the time of its repeal,

by Act March 20, 1858, proceeded no further

than to file his petition or notice, his lien being

in an inchoate condition, was destroyed by the

repeal of the law authorizing it.—Bailey v. Ma

son, 4 Minn. 546, (Gil. 430.)

11. The mechanic's lien law of Minnesota of

March 20, 185S, gave a much more extensive right

of lien than that of August 12, 1858, and was there

fore repealed by tho repealing clause of the latter

as an "inconsistent" act.—Tolodo Novelty Works

v. Bernheimer, 8 Minn. 118, (Gil. 92.)

DiHttngiimhed tn Pond Machine Tool Co. v. Robinson,
87 N. W. 100, 3S Minn. 174.
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12. Act Minn. March 20, 1858, unconditionally |

repealed the mechanic's lien law of 1855, and its j

effect was to destroy all rights to a lien not per

fected under such law. And the clause in Act

Aug. 12, 1858, saving all liens previously filed un

der former acts, did not reach liens undor the law

of 1855. as they were destroyed by Act March 20,

1858. Therefore, a mortgage dated September 10,

1857, would take precedence over a lien claimed

for work and material commenced in May, 1857,

and not perfected prior to March 20, 1858.—Dun-

well v. Bidvvell, 8 Minn. 34, (Gil. 18.)

II. Property Subject to.

Public school-house.

13. A public school-house is not subject to a me

chanic's lien under (Jen. Laws Minn. 1887, c. 170,

as such property cannot be made liable without ex

press provision. — Jordan v. Board of Education,

(Minn.) 39 N. W. 801.
39 Minn. 298.

Ownership—In general.

14. Plaintiff furnished materials for a building

erected by defendants on a designated village lot,

under a contract jointly made with them, the title

to the lot being at that lime iu a third person.

Shortly before the completion of the building one

of the defendants transferred his interest to the

others, and the title to the lot was thereupon con

veyed to the latter. Held, that plaintiff was en

titled to enforce a lien for the amount of his claim

against the building and lot, and that defendants

were estopped to deny title and ownership therein.

—Colman v. Goodnow, 29 N. W. 338, 86 Minn. 9.

15. The vendees or assignees of the owner of

an uncompleted building, who purehas a expressly

subject to claims for liens for work done thereon,

will be bound thereby, and stand in his shoes; and,

if they refuse to permit the contractor to complete

the work, he will be entitled to a lien to the extent

of the loss sustained.—Howes v. Reliance Wire

Works Co., (Mian.) 48 N. W. 448

46 Minn. 44.

16. Where the lien of a mechanic or material

man has attached anterior to a homestead right,

it may be enforced without reference to such right,

and the owner of the homestead cannot exercise

his right of selection to the prejudice of the lien-

holder.—Tuttle v. Howe, 14 Minn. 145, (Gil. 113.)

Distlnguinhlng Cogel v. Mickow, 11 Minn. 475. (Gil. 864.)

17. In such case, it is necessary that the acre,

if part of a larger tract, should be described in the

lien claim required to be filed, in order that all

persons may have notice of what land is affected

thereby.—Tuttle v. Howe, 14 Minn. 145, (Gil. 113.)

Overruled In North Ktar Iron-Works Co. v. Strong. 21
N. W. 740, S3 Minn. 6. a» ilictum.

Married women.

18. A mechanic's lien may attach to the sepa

rate property of a feme covert for work done and

materials furnished for improvements thereon.

—Carpenter v. Leonard, 5 Minn. 155, (Gil. 119;)

Tuttle v. Howe, 14 Minn. 145, (Gil. 113.)

Th ot Tnttle y. Hone. 14 Minn. 145. (Gil. 113. )dts-
tlngutaheii 1'outl v. Carpenter. 1- Minn. 430, ((ill. 15.)

19. A person furnishing material and perform

ing work about the erection of an hotel foramar-

ried woman, situated upon her separate property,

has, under Pub. St. Minn. c. S6, $ 21, relating to

mechanics' liens, a lien on such building and

real estate.—Carpenter v. Leonard, 5 Minn. 155,

(Gil. 119;) Same v. Wilverschied, 5 Minn. 170,

(Gil. 133.)

20. Where a married woman has sold her land

under a contract contingent upon the erection of

a building thereon by tho vendee, which contract

is invalid because her husband did not join in its

execution, a mechanic's lien for labor performed

In the erection of such building under a contract

witli tho vendee cannot be enforced against her

interest in the premises under Gen. Laws 1889,

c. 200, § 4, providing that, where tho owner of

land sells it on condition that the vendee shall

erect a building on it, and the contract is for

feited or surrendered, the vendor shall be consid

ered tho owner of the Duilding for the purpose of

enforcing a lien for labor in its erection, per

formed under a contract with the vendco.—

Althen v. Tarbox, (Minn.) 50 N. W. 1018.

Interest under contract to convey.

21. The word "owner," as used in Comp. St.

Minn. 18G6, c. 86, § 1, specifying to what a me

chanic's or material-man's lien may attach, in

cludes the equitable, as well as legal, owner of

the land.—Atkins v. Little, 17 Minn. 842, (GIL

820.)

22. In Gen. St. Minn. 1878, c. 90, $ 1, provid

ing for a mechanic's lien for labor or materials

furnished for erecting, etc., any house or other

building by virtue of a contract "with the owner

or agent thereof, " the word "owner" includes

the owner of any interest iu the building which

the court may order sold, not merely the abso

lute owner of the building.—Benjamin v. Wil

son, 26 N. W. 725, 84 Minn. 617.

23. An Interest in a building under an oral

agreement to let it, with the land, for a term of

years, which has been partly performed, so as to

take the agreement out of the operation of the

statute of frauds, Deing an equitable estate or in

terest, which the court may order sold, may be

the subject of a mechanic's lien under the stat

ute.— Benjamin v. Wilson, 26 N. W. 725, 34 Minn.

517.

24. The Interest of one who, being in possession

of land undera contractor purchase, erects a builu-

ing thereon, is chargeable with a lien in favor of

a material-man or laborer.—King v. Smith, (Minn.)

44 N. W. 65.

42 Minn. 286.

25. The surrenderor transfer by such purchas

er of his interest in the land cannot divest the me

chanic's lien; nor doos a judgment canceling the

contract, in an action to which the lienor is not a

party, affect his iuterest.—King v. Smith, (Minn.)

44 N. W. 65.

42 Minn. 286.

26. The building being so constructed as to be

come a part of the real estate, the lien is chargea

ble upon the interest of the purchaser in the land

and in the building, without distinction.—King v.

Smith, (Minn.) 44 N. W. 65.

42 Minn. 286.
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27. In a contract ot sale with an agreement to

convey vendee was required to erect a dwelling-

house upon the premises within a specified time,

and before he would becomo entitled to receive a

doed therefor. Held, to authorize said vendee to

enter into a contract for materials with which to

build said house, and that the material-men are

entitled to a lien against the premises, and all of

the right, title, and interest of the vendor therein

on the day the lien attached, together with an in

terest subsequently acquired by reason of the ven

dee's surrender to said vendor of all claim to the

property.—Hill v. GiLl, (Minn.) 42 N. W. 294.

40 Minn. 441.

28. Where there is a mechanic's lien upon a

vendee's interest in land, and by agreement be

tween the vendor and vendee such interest is sur

rendered, the vendor, as a consideration for the

surrender, undertaking to pay the lien claim, t!ie

court, there being no equitable consideration re

quiring it to treat the vendee's interest as still

outstanding, will treat it as merged in the legal

estate, and enforce the lien claim against the whole

estate.—Boyd v. Blake, (Minn.) 43 N. W. 4S5.

42 Minn. 1.

29. Where a contract for the sale of land con

tains a covenant for the erection of a building

thereon, as a part of the consideration, and the

vendor is authorized, upon the default of the ven

dee, to cancel the contract and resume possession,

one who furnishes material for such building un

der a contract with the vendee, while the Mine is

in process of erection, and while the vendee is in

possession under the contract, is entitled to a lien

on the property, including the interest of the ven

dor, for the material so furnished, whether it is

all actually used on the building at the time the

vendee makes default or not; and, where the ven

dor is thus made liable, he is entitled to the ma

terial as against the creditors of the vendee.—

Hickey V. Collom, (Minn.) 50 N. W. 918.

47 Minn. 565.

Interest of devisee.

80. One named as executor and devisee in a

will, pending the settlement of the estate, signed

an agreemeut to lease certain real estate belong

ing to the estate, part of the consideration for the

lease being the making of certain improvements

on the land, which were to become a part of the

realty. The contemplated improvements were

only partially completed, owing to the insolvency

of the proposed lessees, and the lease was never

executed. Held, that plaintiff, who performed

labor and furnished material in the making of
such improvements under a contract with the

lessees, was entitled to a lien upon the interest of

such executor and devisee in the land, although

the latter did not intend to incur a personal lia

bility.— Ness v. Wood, 44 N. W. 313, 42 Minn. 427;

John Martin Lumber Co. v. Davidson, 44 N. W.

815, 42 Minn. 433.

81. But such lien could not be enforced against

the interest of a minor devisee, or that of an exec

utor and devisee, who refused to sign the agree

ment for the lease.—Ness v. Wood, 44 N. WT 313,

42 Minn. 427; John Martin Lumber Co. v. David

son, 44 N. W. 815, 42 Minn. 433.

Property benefited.

32. Fiaintiff furnished defendants with material

to build a house on lot 5; the house was by mistake

built on lot 6; defendants gave a mortgage on lot 5. -

Held that, as against said mortgagee, who on dis

covering the error in location purchased lot 6 of

its owner, plaintiff could have no lien on the dwell

ing thereon.—Smith v. Brooks. (Minn.) 30 N. W.

340

88 Minn. 240.

83. Plaintiffs furnished to two of defendants ma

terials for a dwelling-house to be constructed on

lot 5, then owned by defendants, and on which

another defendant, supposing the house was being

built as contemplated, took a mortgage. By mis

take the house was erected on lot ti. the property

of a stranger. Held that, as against the mort-

gagee, plaiutiffs were not entitled to a lieu upon

lot 5—Smith v. Brooks, 36 N. W. 346, 38 Minn.

240.

Extent of land affected—Appurtenances.

34. Where the land upon which a lien Is claimed

by a mechanic or material-man is situated within

an incorporated city, and contains more than one

acre, the lienholder, under Gen. St. Minn. IStiO, c.

77, § 1, which allows such a lien on a lot of land

"not exceeding in extent one acre, "may select

therefrom an acre, including the building on which

the work is done, or for which material is fur

nished, and in such shape as he desires, without

consulting with the owner.—Tuttle v. Howe, 14

Minn. 145, (Gil. 113.)

85. A dry kiln for drying lumber is not, under

Gen. St. Minn. 187S, c. 90, $ 1, providing that who

ever performs labor, etc., for erecting, altering,

or repairing "any house, mill, manufactory, or

other building or appurtenances * * * shall

have a lien" on such building or appurtenances,

appurtenant to a saw-mill and planing-mill, owned

and operated by the same persons, but situated

across the street from the dry kiln, though the

steam used in the dry kiln is supplied by the boil

ers used for furnishing power to the mills, which

boilers are on a lot adjoining the mills; it appear

ing that the kiln had no necessary connection

with the running of the mills, but was a separate

branch of business.—McDonald v. Minneapolis

Lumber Co., 9 N. W. 705, 28 Minn. 202.

86. In an action to enforce a mechanic's lien

for material furnished for the erection ol a build

ing on a lot, proof that there is another building

on the lot not connected with that for which the

material is furnished, without showing tho char

acter of such other building, or whether the one

is or is not appurtenant to the other, is not suffi

cient to exclude any part of the lot from the oper

ation of the lien. —Bergsma v. Dewey, (Minn.) 49

N. W. 57.

46 Minn. 857.

87. Under Laws Minn. 1858, Aug. 12, relating

to mechanics' liens, whore a mechanic performs

labor and furnishes material for tho erection of a

building on land belonging to the person employ

ing him, and also upon another building, upon

land belonging to a third person, to be used as

appurtenant to the former, he is entitled to a hen

for the whole amount upon the interest of the

employer in both buildings, and the land upon

which they are situated. — Carpenter v. Leonard,

5 Minn. 155, (Gil. 119;) Same v. Wilverschied,

5 Minn. 170, (Gil. 133.)
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Extent of land affected—Several build

ings erected under single contract.

88. Under Gen. St. Minn. c. 90, § 1, providing

for a mechanic's lien on any building, and "the lot

of ground " on which it is situated, where material

is furnished under an entire contract for the erec

tion of several buildings for the same owner on

several numbered town lots, which, however, con

stitute but one tract of land, a lien for the value of

the material attaches to the property as a whole,

including both land and buildings.—Glass v. St.

Paul Carriage & Sleigh Co., (Mine.) 45 N. W. 150.

43 Minn. 228.

39. Where labor is performed or material fur

nished under one entire contract for the erection

of several buildings owned by the same person,

and situated upon the same tract of land, a lien

attaches upon the whole tract as an entirety for the

whole value of such labor or material. But in

such a case, if the party knows, and has the means

of proving, the kind and amount of material and

labor which in fact went into the construction of

each building, his lien will not be lost or preju

diced by the fact that he filed a separate claim

therefor against each building, provided there are

no third parties interested in the property whose

rights would be affected.—Lax v. Peterson, (Minn.)

44 N. W. 3.

42 Minn. 214.

40. Where the owner of two contiguous town

lots contracts by one entire contract for the erec

tion of a row of houses upon them, the parties will

be deemed to have connected and treated the

whole as one tract, and the tract constitutes one

"lot," within the meaning of Gen. St. Minn. IsTS,

c. 90, S 1, giving the laborer or material-man a lien

upon a house and the "lot of ground " on which such

house is erected.—Lax v. Peterson, (Minn.) 44 N.

W. 3.
42 Minn. 214.

41. The owner of two lots of lac J, designated

as lots 7 and 8, entered into two separate contracts

with the same person, one for the construction of

a houso on lot 7. for a stated price, and the other

for the construction of a house on lots, for a speci

fied price. The appellant contracted with the

original contractor to do the plumbing for both

houses for one entire price. Having completed

the work, he Claimed a lien therefor on both lots.

Held, that the subcontractor was not entitled to

a lien upon both lots for what was done under his

entire contract.—Knauft v. Miller, (Minn.) 47 N.

W. 313.

45 Minn. 61.

43. A contractor who, under one general con

tract with the owner, had constructed, upon con

tiguous lots, two separate buildings, each re

quiring the same amount and character of labor

and material, after having been paid more than

half the contract price, released ono of the

houses and lots from his lien, under an agree

ment with the owner that ho should retain u lieu

on the other for the balance due on his contract

Hr.lil, that he could file and enforce bis lien on

the remaining houso and lot for the entire bal

ance due him, where there were no third parties

whose interests were prejudicially affected by

the release.—Reilly v. Williams, (Minn.) 50 N.

V. 820. '

47 Minn. 500.

III. Fon What Obtained.

Architects' services.

43. An architect who furnishes plans and speci

fications for a building, and superintends its erec

tion, under a contract with the owner, "performs

labor" in the premises, within Gen. St. Minn. lrfS,

c. 90, and is entitled to a lien for his services.

Wilsox, C. J., dissentiog.—Knight v. Norris, 13

Minn. 473, (Gil. 438.)

Filling and grading earth.

44. In Minnesota the statute does not authorize a

lien for filling in and grading the earth about build

ings already erected, the work being; unconnected

with the erection, alteration, or repair of any build

ing or structure upon the premises.—Pratt v. Dun

can, (Hinu.) 32 N. W. 709.

£6 Minn. 545.

Furnishing machinery.

45. Under Gen. St. Minn. 1878, c. 90, $ 1, provid

ing that whoever furnishes material or machinery

for erecting or repairing any house, mill, or other

building, shall have a lien for the same on the

building, the introduction into a shop of addi

tional permanent and stationary machinery for use

therein may subject the premises to a lien for the

price.—Pond Mach. Tool Co. v. Robinson, (Minn.)

37 N. W. 99.

38 Minn. 272.

46. Under Comp. St. Minn. c. 86, % 1, giving to

one who furnishes "materials or machinery for
ejecting, constructing," etc., any house, mill,

etc., "by virtue of a contract or agreement with

the owner," a lien to secure payment of the

same upon such bouse, mill, etc., one who sells

an engine, with the understanding that it is to be

placed in the purchaser's mill, is entitled to a

lien, though there was no express agreement to

that effect, and no reference made to the partic

ular mill or building in which it was to ba

placed.—Atkins v Little, 17 Minn. 312, (GiL

320.)

Materials furnished but not used.

47. Under Laws 18s9, c. 200, jj 1, providing

that whoover furnishes skill, material, or ma

chinery "for the erection" of a building snail

havo a lien, etc., one who sells and delivers to a

contractor material to be used in the erection of

a building, actually constructed or in process of

construction, is entitled to a lien, though theins-

terial bo not in fact used in the buildin" Burns

v. Sewell, (Minn.) 51 N. VV. 224.

Place of making contract for material.

48. The fact that the contract for furnishin?

materials was made out of the state does not

affect the right to a mechanic's lien.—Atkins t.

Little, IT Minn. 342, (Gil. 320.)

DlHtlnKulBhing Irvine v. The Hamburg. 3 V . 13H.

(Gil. 124.)

Place of delivery of materials.

49. Gen. St. Minn. 1&7S, c. CO, § 1, provided thit

"whoever furnishes any labor, sKill, and material

for constructing, altering, or repairing any line of

railway, " within this state, "by virtue of any con

tract with the owner, * * * or subcontract

with any original contractor with such owner,
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• * * shall have a lien" to secure payment

therefor. Held, that it is not essential to the en

forcement of the lien of a subcontractor that tho

materials should have been delivered to the origi

nal contractor within the limits of this state.—

Thompson v. St. Paul City Ry. Co., (Minn.) 47 N.

W. 25'.'.

45 Minn. 13.

Charges for transportation.

50. A charge for the transportation of mill ma

chinery to be repaired is properly a part of the

account for repairing, and sutured by the statu

tory mechanic's lien. — McKeen v. Haseltine,

(Minn.) 49 N. W. 195.

46 Minn. 426.

Work done off the premises.

51. Where "material" for the construction of a

building is prepared or manufactured therefor by

a contractor under a contract with the owner, and

the work of preparation and furnishing proceeds

at the yard or shop of the contractor with the con

sent of the owner, such work should be deemed a

pari, of the construction or"furnishing"under the

contract, and it is immaterial, as between the par

ties, in respect to the contractor's right to a lien,

that the work was not done on the premises.—

Howes v. Reliance Wire-Works Co., (Minn.) 48 N.

IV. Who mat Claim.

Subcontractors.

52. Dnder Act Minn. Aug. 12, 1858, (Comp. St o.

86, S 21,) giving a lien to a person who performs la

bor or furnishes materials "by virtue of a contract

or agreement with the owner or agent, " a subcon

tractor has no lien, and his only remedy as against

him, where there has been no collusion between

such owner and the original contractor, is by an

action to recover his claim to the extent of the

amount owing from the owner to the contractor at

the time of notice by the subcontractor; and the

burden is upon him to show a balance due the con

tractor.—Toledo Novelty Worka v. Bernheimer, 8

Minn. 118, (GU. 92.)

53. The mechanics' lien law, as amended in

1374, providing that "whoever furnishes any
labor, skill, or material tor constructing * • «

any bridge * * * or other structure apper

taining to any lino of railway by virtue of any

contract with the owner, * * * or by virtue

of any subcontract with any original contractor

with such owner, * * * shall have a lien to

secure the payment" therefor, gives the right to

a lien, not only to contractors with the original

contractor, but also to subcontractors in the sec

ond degree.—SpafTord v. Duluth, R W. & 8. R

Co., (Minn.) 51 N. W. 469.

54. A corporation contracted with a builder tc

erect a house. The contractor purchased the nec

essary lumber of J., dealer in building material,

and the latter bought nearly all of the lumber use.)

In the house of II., also dealer in building mate

rial, who delivered it on the ground where it was

used, principally to the builder's foreman. Without

knowledge of any claim of M., the corporation

oaid J. for the lumber. Held, that M. was not a

subcontractor within the meaning of Gen. St

Minn. 1878, c. 60, $ 2, and was not entitled to a lien.

—Merriman v. Jones, (Minn.) 44 N. W. 526.

43 Minn. 29.

Extent of lien.

55. The lien given by Gen. St. Minn. 1878, c.

90, to subcontractors furnishing materials or do

ing work for a contractor, may be enforced, ir

respective of the state of accounts between the

contractor and the owner, or of the amount due

upon the contract between them ; but the lien is

limited to the reasonable value of the labor or

materials furnished, though less than the price

fixed in the subcontract.—Laird v. Moonan, 20

N. W. 354, 32 Minn. 358.

V. Proceedings to Perfect.

Necessity of filing claim.

56. The filing operates as the creation of the

lien, and until this is done an action to enforce it

cannot be maintained.—Meyer v. Berlandi, (Minn.)

40 N. W. 513.

89 Minn. 438.

Requisites of statement—Operation of

amending and repealing laws.

67. Work was performed and materials fur

nished for a house while the lien laws of 1855

were in force, but no petition or claim was filed

prior to their repeal by Laws Minn. 1858, c. 54,

nor was the certificate tiled with the register of

deeds within 60 days, as required by this act, nor

anything done until after the act of August 12,

1858, when, instead of filing a sworn account

with the register of deeds, as required by that

act, a claim or petition was filed with the clerk

of tho district court, as had been required by the

net of 1855. Held, that the lien was not thereby

preserved.—Willim v. Bernheimer, 6 Minn. 288,

(Gil. 229.)

Bi. Gen. Laws Minn. 1889, c. 200, $ 19, relating

to mechanics' liens, provides that "this act shall

not affect any rights existing or suits pending [un

der the prior law] when it shall take effect; "and that

"proceedings begun to enforce liens after this act

shall take effect shall conform as far as practicable

to the provisions of this act. " The contract under

which plaintiff claimed a lien was mado, and part

of the materials furnished, before the act took ef

fect, the balance being delivered afterwards.

Held, that the affidavit for lien should conform to

the requirements of the law of 13a9.—Tell v. Wood

ruff, (Minn.) 47 N. W. 262.

45 Minn. 10.

59. Where all the material or labor for a build

ing had been furnished or performed before the

Minnesota mechanics' lien law of 1SS9 took effect,

the provisions of the old law relating to lien state

ments applied, although such statements were not

riled until after that date ; but where part of the

material or labor was furnished or performed be

fore, and part after, the new law took effect, the

provisions of the new law applied.—Bard well v.

Mann, (Minn.) 48 N. W. 1120; Gardner v. Leek, Id.

Hi Minn. '-'t-5.

60. Where materials used in the construction

of a building are delivered, under an entire con

tract, partly before and partly after October 1,
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1889, when tho Minnesota mechanic's lien law of

that year went into effect, such law controls

both as to the contents and the time of filing the

statement for the lien, since the right to tho lien

accrued and became complete after the law of

18S9 took effect; but as to other materials fur

nished on tho same building by another person,

the last delivery of which was made before Oc

tober 1, 18S9, the prior law gcverns as to the con

tents and tiling of the lien statement.— blill v.

Lovell, (Minn.) 50 N. W. 81; Same v. Henry, Id.

47 Minn. 298.

Requisites of statement— Description of

property.

61. Where a building on which a mechanic's

Hen is claimed is situated on a tract of land

containing a greater area than that upon which

a lien is given by statute, the affidavit and claim

of lien may properly describe the building and

the entire tract on which it stands. Overruling

dlcla in Tuttle v. Howe, 14 Minn. 145, (Gil. 113.)

—North Star Iron Works Co. v. Strong, 21 N. W.

740, 83 Minn. 1.

Distinguishing Knox v. Starks, 4 Minn. 20. (011.7.) and
McCart.v v. Van Etten, 4 Minn. 461. (Oil. 338,) aa arising
nnder a different statute.

62. The designation, in the account filed claim

ing a mechanic's lien, of more land than the

?arty may be entitled to a lien upon, does not

nvalidate his lien upon so much as he may be

found entitled to. —North Star Iron -Works Co.

v. Strong, 21 N. W. 740, 83 Minn. 1; Smith v.

Headley, 23 N. W. 650, 83 Minn. 384.

63. The description of premises in the statement

for a mechanic's lien, filed with the register of

deeds, viz., lots 5 and 6, in block 18, in "North Min

neapolis Addition to Minneapolis," sufficiently

identifies lots 5 and 6, in block 18, in "North Min

neapolis, " within the city of Minneapolis, belong

ing to defendants, and on which the materials in

question were used; there being no addition or di

vision to or within the city, except the latter, to

which the description could be applied.—Russell

v. Hayden, (Minn.) 41 N. W. 456.

40 Minn. 88.

64. An affidavit described the property as a

"brick and stone building known as the ' Aupsburg

Seminary,' situated on, "etc. The evidence showed

that after the date of delivery of the material a

brick and stone building was erected on the dn

scribed lot as a residence for the professors of the

Augsburg Seminary, but that a building known as

the "Augsburg Seminary" was on the other sideof

the described lot, and had been there for 20 years.

Held, that the description was sufficient.—North

western Cement & Concrete Pavement Co. v. Nor

wegian Danish Evangelical Lutheran Augsburg

Seminary, (Minn.) 45 N. W. 868.

43 Minn. 449.

65. A mechanic's lien statement filed is effectual

to secure to the claimant a right to be preferred in

payment by the assignee of the insolvent debtor,

even though it does not describe any particular

?roperty.—Olson v. Heath Lumber Manuf'g Co.,

Minn.) 33 N. W. 791.

87 Minn. 298.

66. The statutory requirement, that the affi

davit for a mechanic's hen describe the property

for the improvement of which labor or material

may have been furnished, is not complied with

by stating generally that it was for a line of

street railway owned by defendant in a city

named, where it appears that defendant had

several lines of railway, to either of which such

designation would be applicable.—Fleming v. St.

Paul City Ry. Co., (Minn.) 49 N. W. 661.
47 Minn. 124.

67. The words "in said county" used in an affi

davit for a mechanic's lien, describing the place

whore the labor was performed and materials

furnished, refer to their nearest antecedent; and

it is immaterial that this antecedent is the venue

of the instrument; and, when followed by a de

tailed description of the lot, such words are suffi

cient to put a subsequent mortgagee on inquiry

as to the location of the premises.—Nystrom v.

London & N. W. American Mortg. Co.. 49 N.

W. 394, 47 Minn. 31; Same v. Hamm, 49 N. W.

394, 47 Minn. 33.

Ownership of property.

68. An affidavit verifying an account filed as

the basis of a mechanic's lien alleged that at de

fendant's request he delivered to defendant, for

the repairing, etc., "of his mill atC, in the county

of P., and state of Minnesota, which mill is situate

on lands in said county of P., described as lots 1, 2.

8, and 4, in block 38, town-site of C, " certain mill

supplies, does not allege that defendant is the

owner of the property on which the lien is claimed,

as required bv Gen. St. Minn. 18T8, c. 90, §§ 1, IS.

—Rugg v. Hoover, 10 N. W. 473, 28 Minn. 404.

69. In an affidavit to secure a mechanic's lien,

the only allegation as to the ownership of the

building or of the land on which it was erected

was that the "building is situated upon a certain

lot owned by" defendant. Held, that this could

not mean more than that the lot was owned by

him at the date of the affidavit, and was insuffi

cient. — Morrison v. Philipl, 28 N. W. 239, 35

Minn. 192.

70. A mechanic's Hen statement, filed by a sub

contractor for materials furnished in the erection

of a building upon a lot, stated that J. owned the

south half, and M. the north half, of the lot, and

that J. made the contract for the building on be

half of himself and M., when in fact J. owned the

whole lot, and made the contract for himself alone.

Held, that the statement was insufficient.—Conter

v. Farrington, (Minn.) 48 N. W. 1134.

46 Minn. 336.

7t. Where it is stated In the notice of a me

chanic's lien that the declarantwas informed that

a person named was the ownor of the promises,

and it appears that he was in fact the owner, the

notice is sufficient, though the averment is not

stated to be in accordance with the "best" in

formation possessed, as required by Laws Minn.

1SS9, c. 200, S 8, subd. 5.—Hurlbert v. New Ulm

Basket-Works, (Minn.) 49 N. W. 521.

47 Minn. 81.

Showing contract or other liability

of owner.

72. An affidavit for a mechanic's lien, under

Gen. St. Minn. 1866, c. 90, § 1, giving the me

chanic a lien as against the owner of the build



1205 120&MECHANICS' LIENS, V.

lng erected, must show that the work was done

or material furnished by virtue of an agreement

with such owner or his agent.—Clark v. Schatz,

24 Minn. 800.

73. Whore the affidavit filed to secure a mo

cnanic's lien shows that the material for which

the lien is claimed was furnished to one not the

owner of the lot or building, and does not in any

way connect him with the owner, it is fatallv

defective.—O'Neil v. Anderson, 4 N. W. 47, 26

Minn. 828; Bardwell v. Same, Id. ; Rugg v.

Hoover, 10 N. W. 473, 28 Minn. 404; Keller v.

Houlihan, 21 N. W. 7^9, 32 Minn. 480; Anderson

V. Knudson, 22 N. W. 302, 33 Minn. 172.

74. A statement filed to preserve a mechanic's

lien asserted a claim for labor and material al

leged to have been furnished under a contract

by the parties claiming the lien with the owner

of the property; but the written contract re

ferred to, which was made a part of the stat3-

ment, showed upon its face that they were not

parties to the contract, but merely guarantors.

Held, that it was insufficient; the lien record

must show on its face a right on the part of the

claimant to impose a charge upon the property

—Dye v. Forbes, 24 N. W. 309, 34 Minn. 13.

75. B. contracted to sell S. a lot, S. agreeing to

erect a house upon it, to be the absolute property

of B., as additional security for the unpaid pur

chase money, and to become forfeited, if the con

tract was not strictly complied with. S. erected

the house, and, by failing to pay the balance of

the purchase-money, forfeited and surrendered all

his interests to B. Hel<l, that a verified statement

to obtain a mechanic's lien, by persons furnishing

materials for the house, was insufficient, which al

leged that the materials were furnished under a

contract with S., who held a contract for a deed

from B., the owner, and for constructing the house

located on the premises, and that B. was the legal

and S. the equitable owner of the lot, but failed to

allege the purpose for which the materials were

furnished, or to connect B. in any manner with the

construction of the house.—MoGlauflin v. Beedcn,

(Minn.) 43 N. W. 86.

41 Minn. 408.

76. Gen. St. Minn. lS78,c. 90, jt 18, prescrib

ing the form and contents of the affidavit of

claim for a mechanic's lion, applies to claims

for liens in favor of subcontractors, undor sec

tion 2 of that chapter, as well as to claims in

favor of the original contractors with the own

ers, under section 1 ; and therefore such an affi

davit, in a claim for a lien under section 2 for

materials furnished for erecting a house, which

omits to state to whom they were furnished, or

that the building was erected under a contract

with the owner of the land, or with his consent,

is fatally defective.—Keller v. Houlihan, 21 N.

W. 729, 32 Minn. 486.

77. In an affidavit and account filed by plain

tiffs to secure a subcontractor's lien upon prop

erty of B. for lumber sold to H., the account was

stated as an account of lumber "sold to H. for

B., " and the affidavit averred that the same was

furnished for B. under a contract between plain

tiffs and H., "a contractor with said B., and for

use in the erection" of the buildings described,

which, with the land on which they were erected.

were properly alleged to have beon owned by B.

Held, that this was sufficient to show a contract

between H. and B. for the construction of the

buildings.—Morriman v. Hcadley, (Merriman v.

Bartlett, ) 20 N. W. 728, 34 Minn. 524.

78. Where, aftor a subcontractor furnishes ma

terial, and before the tiling of the claim for a lien

the owner of tho promises conveys them, the fact

that the affidavit by the subcontractor for a lion

states that the contractor, to whom the material

was furnished, was the agent of the grantee instead

of the grantor, will not invalidate the lien.—Lax v.

Peterson, (Miun.) 44 N. W. 3.

42 Minn. 214.

79. Under the mechanic's lien law of Minne

sota of l»i>9 it is not necessary that the recorded

lien notice contain the averment that the labor or

material for which a lien is claimed was fur

nished by virtue of a contract with the owner of

the property, or at his instance, since the statute

does not require such a statement to be set forth

in the notice.—Hurl bert v. New Ulm Basket-

Works, (Minn.) 49 N. W. 621.

47 Minn. 81.

80. The requirement that the affidavit for a-

mechanic's lien state "to and for" whom labor

or material may have been supplied, and the con

tract relation of the lien claimant with such per

son, is not complied with by a statement that

material was furnished "to and for the construc

tion of the St. Paul City Railway," at prices

agreed upon between plaintiff and a designated

contractor with the St. Paul City Railway Com

pany, the lien claimant being a subcontractor.—

Fleming v. St. Paul City Ry. Co., (Minn.) 49 N.

W. 661.

47 Minn. 124.

Filing written contract.

81. M. having contracted to build houses and

furnish materials therefor, plaintiff agreed with

him in writing to furnish him the materials, part

for a lump price and the rest at a fair market

price, and furnished part of them, which were

used by M. Afterwards M. and the owner can

celed their contract, and plaintiff and the owner

orally agreed that the owner should stand in

M. 's place, and that plaintiff should furnish the

owner the rest of the materials contracted for by

M. : and plaintiff furnished such materials*.

Held, that to entitle plaintiff to a lieu therefor

he need not file with his account the written con

tract between him and M., under Gen. St. Minn.

1878, c. 90, S 6, providing that to secure a lien

for labor done or materials furnished "as pro

vided on a written contract, the same or a copy

thereof shall be filed with tho account herein re

quired;" and that, while plaintiff was entitled

to a personal Judgment against the owner for the

balance due him for materials furnished, and to

a judgment for a lien for so much thereof as

was furnished to the owner, he was not entitled

to a lien, as against the owner, for materials

which were to be furnished for a lump price, and

part of which had been furnished to M. boforo

the cancellation of the agreement between him

and plaintiff, the contract having been entire, and

for an entire price. —Abbott v. Nash, 29 N. W.

65, 35 Minn. 451.

Criticised In St. Paul Labor Exchange Co. v. Eden, 60
N. W. 922, and declared to be Inconsistent with Boyd v.
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Kink*. 48 N. W. 485, 42 Minn. 1. and Howe v. Kindred, 44

R. W. 311, 42 Minn. 4S3, and later cases.

Requisites of statement—Showing items

of claim.

82. Ad account filed for a lien, describing the

labor performed as plans, specifications, and su

perintending of buildings, describing the locality

and the buildings designated, the time of the per

formance of the labor, and price, is sufficiently

«pecitic as to the items of labor.—Knight v. Nor-

ris, 13 Minn. 473, (GiL 433.)

83. As a lien account, a material-man filed in

the register's office a detailed statement of an en

gine and appurtenances furnished, stating that

they were furnished in pursuance of an annexed

written contract, and were used in repairing and

building plaintiff's mill; also the amounts and

dates of payment on contract price, and amounts

unpaid and claimed as due, and that the sumo

was a true and correct account of the material

furniehed. Held sufficient, and the fact that it

was not in the form of a bill of parcels annexed

to an affidavit was immaterial.—Atkins v. Little,

17 Minn. 342, (Gil. 320.)

84. The verified account filed to preserve a

mechanic's lien for materials furnished contained

u description of each article, sufficiently desig

nating it to show what the article was, and an

nexed to some of the Items were letters or ab

breviations, the import of which was not clear

to persons not acquainted with tho business.

Held, that the addition of such abbreviations,

apparently for further and more particular de-

«cription, did not vitiate the account, tho gen

eral description being sufficient.—Smith v. Head-

ley, 23 N. W. 550, 33 Minn. 384.

85. The account filed to preserve a mechanic's

lien contained certain figures manifestly intend

ed to state the value or price of the materials for

which the lien was claimed, the two right-hand

figjres being separated from the others by a per

pendicular line. Held that, without any dollar

mark or other designation of denomination, the

figures at tho left were to be taken us represent

ing dollars, and those at the right, cents. Fol

lowing Gutzwiller v. Crowe, 19 N. W. 344, 32

Minn. 70.—Smith v. Headley, 23 N. W. 550, 33

*Iinn. 384.

80. Where a subcontractor has agreed to fur

nish and lay the tile on a house for a gross sum,

to be paid on comp:etion of the job, a statement

in gross of the labor and material in furnishing

and laying the tile, the same as in the contract be

tween" the contractor and subcontractor, is a suffl

.cient account of the labor and material for a lien on

the premises in favor of the subcontractor, under

the provisions of Gen. St. Minn. 1878, c. 90, ji§ 2, 6,

requiring tho subcontractor to make an account in

writing of the items of labor and material fur

nished.—Leeds v. Little, (Minn.) 44 N. W. 309.

42 Minn. 414.

87. The statement for a lien filed by one doing

work and furnishing material for the contract

or contained the following items: "Aug. 2, 1888.

To three car-loads of brown sandstone delivered

* * * between Aug. 2, and Sept. 27, 1888, #259. 80.

To paid men for cutting said stone between the

aforesaid dates, $387.75." Tho affidavit stated

that "the prices thereof set forth in said account

are just and reasonable, " and that the material

and labor were furnished and performed under a

verbal contract between plaintiffs and tho con

tractor. Held, that the statement sufficiently set

forth the items and stated the time.—Johnson v.

Stout, (Minn.) 44 N. W. 534.

42 Minn. 514.

Distinguished In Knanlt v. Miller. 47 N. W. 314,45 Minn.
04.

88. A mechanic's lien is not defeated by in

cluding in the account filed lienable and non-lien-

able items furnished under the same contract,

provided the lienable items, and their prices, are

separable from the others.—Dennis v. Smith, 38

N. W. G05, 38 Minn. 494.

Including several liens.

89. The verified account filed to secure a me

chanic's lien, under Gen. St. Minn. 1878, c. 90,

SS 1, 7, may include two or more existing liens,

accruing in favorof the same person, and against

the same person and tho same property.—Ben

jamin v. Wilson, 26 N. W. 725, 34 Minn. 517.

Claim of lien.

90. Under the mechanics' lien law of 1855, { 9

etseq., the claim or petition for a lien must set

forth the quantity, as well as a description, of

the land, and must specifically claim a lien

thereon. After the property has passed into the

bunds of un innocent purchaser, such lien can

not be perfected by amending the complaint so

as to include a prayer for a lien.—McCarty v.

Van Etten, 4 Minn. 401, (Gil. 35S.)

91. Although an account and affidavit filed to

preserve a mechanic's lien contain no statement

that a lien is claimed, they may bo sufficient.

Such statement contained in the form given in

the statute (Gen. St.. Minn. 1878, c. 90, § 18) is

not a matter of substance as to which the stat

utory form must be followed, not being any part

of the facts showing tho right to a lien.—Smith

v. Headley, 23 N. \V. 550, 33 Minn. 384.

Verification.

92. Under the Minnesota statutes requiring the

register of deeds to affix his seal to all documents

requiring his official signature, except certificates

indorsed on recorded instruments, an account of a

material-man, sworn to before the register of

deeds, whose signature is not authenticated by his

official seal, is insufficient to preserve the lien, as

the mechanic's lien law requires him to file, within

the statutory period, a dulv-verified account. — -

Colman v. Goodnow, 29 N. W. 338, 30 Minn. 9.

Distinguished la ltaclinc r. Spencer, SI N. W. 821.

93. Under Gen. St. Minn. 1878, c. 90, providing

that the statement of account for a mechanic's

lien shall be verified by the oath of the party or his

agent, but omitting to state before whom such

oath shall be mado, an affidavit sworn to before a

notary in another state, and authenticated by his

Dfficial seal, is sufficient.—Wood v. St. 1'uul "City

Ry. Co., (Minn.) 44 N. VV. 308.

42 Miun. 411.

Distinguished In Ilickey v. Collom, B0 N. W. »20, 47
Minn. 60S.
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94. Though an affidavit for a mechanic's lien

does not state in the language of the form pre

scribed by Gen. St. Minn. 1878, c. 90, $ 18, that "the

material was furnished at the time in said [an

nexed] account mentioned," it is sufficient if it

otherwise appears that the materials were fur

nished at such times.—St. Paul & M. Pressed

Brick Co. v. Stout, (Minn.) 47 N. W. 974.

45 Minn. 827.

05. An affidavit verifying an account for a

mechanic's lien, taken in Pennsylvania, to be used

in Minnesota, the venue of which is a certain coun

ty in Pennsylvania, and which merely shows that

it was sworn to before "T. W. Taylor, Clerk, Q.

8., " with a seal stamped "Quarter Sessions Court, "

is insufficient, since the affidavit should show on

its face both the official character of the officer be

fore whom it is sworn to, and his authority to ad

minister oaths.—llickey v. Coilom, (Minn.) 50 N.

W. 918.

47 Minn. 565.

Distinguishing Wood V. St. Paul City Ry. Co., 44 N. W.
Mt>, 42 Minn. 412.

Time for filing.

90. Where an architect was to receive what his

services were reasonably worth, and, before his

contract had been wholly performed, work was

suspended without his fault, he may properly file

his account and claim for a lien for his services up

to that time without waiting for resumption and

completion of the work.—Knight v. Norris. 13

Minn. 473, (Oil. 438.)

97. Under the Minnesota lien law of 1878, for se

curing the wages of mechanics and others, the

time for tiling a lien is limited to one month after

the claim becomes due, both as respects personal

properly and real estate.—Olson v. Heath Lumber

Manufg Co., (Minn.) 33 N. W. 791.

87 Minn. 298.

98. A mechanic's lien statement filed is ineffect

ual to perfect a lien if it shows affirmatively upon

its face that it was filed too late, even though the

fact may have been otherwise.—Olson v. Heath

Lumber Manufg Co., 33 N. W. 791, 37 Minn.

298.

99. A person contracted by an entire contract

to do the plumbing in two houses erected on sep

arate lots belonging to the samo owner, and he

claimed a lien on each lot for the labor done on

it. His lien statement only showed that the en

tire work was begun mor^ than six months be

fore the statement was filed, and completed with

in such period. Held, that the statement was

not sufficient to entitle him to a lien on either

lot, as it failed to show that the work done on

either lot was done within six months of the fil

ing of the statement, as required by Gen. St.

Minn. 1878, c. 90, § 6, as amended by Laws 1885,

c. 107.—Knauft v.Miller,47 N.W.313, 45 Minn. 61.

Distinguishing Johnson v. Stoat, 44 N. W. 684, 42 Minn.
814.

100. Plaintiffs' book-keeper testified that every

thing was delivered between the 5th and 20th of

April. One of the plaintiffs testified that he did

not recollect the dates. The account books were

not put in evidence. The affidavit for lien was al

leged to have been filed October 19th. Held, that

the evidence as to the date of the last item was not

sufficient to show that the lien was filed in time.—

McDonald v. Ryan, (Minn.) 40 N. W. 158.

89 Minn. 341.

101. Complete performance of a contract for

labor and material in the construction of a build

ing was postponed at the owner's request, to en

able him to raise money with which to pay for

completing the building. The contract was

treated by both parties as still in force, their

intention being that, as soon as the owner raised

the necessary funds, the contractor would com ■

plete his contract, and by agreement between

them the contractor continued from time to time

to do a small amount of work on the contract to

keep his lien alive in case the owner failed to

raise the money. Finally, the owner having

failed to raise the funds, by agreement of tbe

parties the contract was considered at an end.

Held, that a claim for a lien for what had teen

done under the contract, filed within 90 days

after tne performance of the last item of work,

wns good.—McCarthy v. Groff, (Minn.) 51 N.

W. 218.

Items under continuous contract-

102. On a claim of a mechanic's lien, which In

cludes different items of material delivered at

different times, under one contract for the same

general purpose, the account is usually to bo

treated as a unit, and the time for filing the ac

count and affidavit begins to run from the timo

when the last item was delivered; and a subse

quent delivery of materials for something deter

mined upon after the work under the contract is

finished does not suspend the running of such

time, as such item does not belong to the same

account.—Fran koviz v. Ireland, (Frankoviz v.

Smith,) 26 N. W. 225, 84 Minn. 403.

103. Glazed doors and a transom were furnished

for the construction of a house, but, after thoy

were delivered, the glass in the doors was taken

out and other glass substituted, and the tran

som, having boon found too largo, was taken

back, and was either cut down and returned, or

a different one was furnished in its place. Held,

on the question whether an account of items,

specifying such doors and transom, was filed

within the time required by statute after fur

nishing them, in order to preserve a mechanic's

lien therefor, that they must be deemed to have

been furnished when firs* delivered; the changes

subsequently made not aff.tcting the fact, unless,

in case of the transom, a different one was sub

stituted.—Johnson v. Gold, 21 N. W. 719, 33

Minn. 535.

104. Materials having been furnished from time

to time as needed for the construction of a build

ing, the furnishing of all the materials may be

treated as an entire transaction, and the lien ac

count filed within the prescribed time after the

lust delivery, though ono of the intermediate de

liveries was under a special contract as to the

price to be charged, and the others without agree

ment as to the price.—State Sash & Door Manuf'g

Co. v. Norwegian Danish Evangelical Lutheran

Augsburg Seminary, (Minn.) 47 N. W. 7H6.

45 Minn. 254.

105. Under a contract as to price and quantity,

plaintiff furnished several thousand brick in the
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month of >iuly, to a contractor for use in a cer

tain building. In September, the contractor, hav

ing erred in his computation as to quantity, or

dered and received several thousand more for the

same use, for which plaintiff charged a greater

price. Held that, for the purposes of the Minne

sota mechanic's lien law, the materials may be

considered as having been delivered under a con

tinuous contract—St. Paul & M. Pressed Brick

Co. v. Stout, (Minn.) 47 N. W 974.

45 Minn. 827.

Filing and recording.

106. Where the verified account on which a

mechanic's lien is claimed is duly filed as re

quired by Gen. St. Minn. 1878, c. 'JO, § 6, the

failure of the register to record it as required by

the statute does not affect the right to a lien. -

Smith v. Headley, 23 N. W. 550, 33 Minn. 3S4.

Distinguished In Paul v. Nnmple. 47 N. W. SI, 44 Minn.

464.

107. Where a mechanic's lien is perfected by

filing the account and affidavit required by the

lien law, and the same are thereafter duly re

corded in the office of the register of deeds, th6

subsequent withdrawal of the original verified

account, so recorded, will not impair or affect the

validity of the lien.—Paul v. Nample, (Minn.) 47

N. W. 51.

44 Minn. 453.

Distinguishing Smith T. Headier, 23 N. W. 660.33 Minn.

384.

VL Priorities.

As against purchasers.

108. Under Act Minn. Aug. 12, 1858, { 7, pro

viding that any person entitled to a mechanic's

lien shall make an account in writing of the Items

of the labor or materials furnished, and file the

samo within one year from the time of perform

ing such labor or furnishing such materials,

which shall from the commencement of such la

bor or the furnishing of such materials, and for

two years after the completion thereof, operate

as a lien, the lien for materials attaches as

against a person who, in good faith and without

notice, purchases the premises subsequently to

the erection of the building, and prior to the Al

ine or the necount—Cogel v. Mickow, 11 Minn.

475, (Gil. 354;) Atkins v. Little, 17 Minn. 342,

{Gil. 320.)

Mortgagees.

109. Under Laws 1855, p. 58, f 9, which provide

that a mechanic or material-man, performing

work or furnishing material for a building, may

liavo a lien thereon, which shall take precedence

of any other lien originating subsequent to the

"laying of stock" or the commencement of such

building, such lien will not attach so as to take

precedence until the material, in whole or in

part, has been delivered, or the labor actually

commenced upon the premises; and a mortgage

civen prior tneroto will take precedence of the

lien. —Farmers' Bank v. Winslow, 3 Minn. 8(3,

(Gil. 43;) Knox v. Starks, 4 Minn. 20, (Gil. 7.)

110. The fact that a part of certain materials

were used in a building after the execution of a

mortgage thereon is unimportant with respect to

a mechanic's lien for such material, under (Jen. St.

Minn. 1866, c. 90, § 7, providing that a filing of an
account of the material "operates as a lien * * •

from the commencement of such labor or the fur

nishing of such materials. "—Milner v. Norris, 13

Minn. 455, (Gil. 424.)

111. A contract to cut from plai ntifT's own materi

al and furnish all the cut stone required for a build

ing, payments to be made to him from time to time

as the work under said contract progresses, is one

contract, and the party is entitled to a lien under

Gen. St. Minn. 1866. c. 90, for material furnished

thereunder, although the contract may be to fur

nish distinct items of material, or perform distinct

items of labor, to bo paid for as the work pro

gressed.—Milner v. Norris, 13 Minn. 455, (Gil. 424.)

112. Where a vendor of land has subjected his

lien for the unpaid purchase money to the lien of

mechanics and material-men engaged in erecting

a building for the vendee, a subsequent mortgagoo

of the premises, whose loans have been applied

by the vendee iu paying off the unpaid purchase

money, is not entitled to priority over the me

chanic's lien claimants.—Finlayson v. Crooks,

49 N. W. 398, 47 Minn. 74; Id., 49 N. W. G45,

47 Minn. 79.

113. Where a vendor accepts from the vendee,

as security for part of the purchase money, a

mortgage on the property subject to a prior

mortgage Dy the vendee to a third party, he

holds it also subject to a mechanic's lien in fa

vor of a contractor of the vendee, which at

tached prior to the lien of the first mortgage.—

Beilly v. Williams, (Minn.) 50 N. W. 826.

47 Minn. 590.

114. The owner of a lot sold it "on time, " with

the understanding that the vendee should build a

house on it, the vendor to advance her SI, 000 for

that purpose, both the purchase money and the

$1,000 to be secured by mortgage on the lot. The

vendor conveyed the lot, and the vendee executed

the mortgage; both the deed and the mortgage

being recorded before anything had been done

towards tho construction of the building. There

was no evidenco that the arrangement was en

tered into with any intent to defraud, and the

vendor, during the erection of the house by the

vendee, advanced to her the $1,000, which was

all applied in the payment of labor and material

for the building. Held, that the mortgage was

bona fide, and prior to any lien on the premises

for material furnished to the vendee for the con

struction of the building.—Hill v. Aldrich,

(Minn.) 50 N. W. 1020.

Distribution of proceeds.

115. Gen. Laws Minn. 1SS9, c. 200. J 10, p. 319,

relating to mechanics' liens, provides that the

proceeds of sale shall bo distributed among all

the lien claimants ratably, without priority

amciig themselves. Held that, when a mortgago

lien intervenes, which is subsequent to some of

the liens under the statute, but prior to others,

the proper method of distributingthe proceeds of

the sale of the premises is to first sot aside as

applicable to the payment of statutory lieus a

sum equal to the amount of the liens prior to the

mortgage, next out of the remainder pay tho

mortgage, and then apply what is left, if any

thing, together with what was first set aside for

that purpose, ratably among all the lien claim
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ants, without any priority among themselves.—

Finlayson v. Crooks, 49 N. W. 398, 47 Minn. 74;

Id., 49 N. W. 645, 47 Minn. 79.

VII. LOSS AND DISCHARGE.

Destruction of building.

116. The lien given by Gen. St. Minn. 1878, o.

90, § 1, on a building, and the land on which it

is situated, for labor performed and materials

furnished in erecting such building, is not lost

by the destruction of the building by fire before

the lien is perfected by filing the account re

quired by section 7, but such lien may still be

enforced against the land.—Freeman v. Getchell,

8 N. W. 764, 27 Minn. 516.

Abandonment of work.

117. Where the work of construction of a build

ing is in progress, no loss of lien for what has al

ready been done under the contract is occasioned

where the work is stopped or abandoned through

the fault of the owner.—Howes v. Reliance Wire-

Works Co., (Minn.) 48 N. W. 448.

46 Minn. 44.

Waiver by taking other security.

118. Giving a note to a material-man u*n. not

destroy his lien. The note will be regarded

merely as a written promise to pay.—Milwain v.

Sanford, 8 Minn. 147, (Gil. 93.)

119. The taking of other security is not necessa

rily inconsistent with an intention that the stat

utory mechanic's lien shall also remain availa

ble, and the latter is not to be deemed to have

been thereby waived if it appear that this was not

the intention.—McKeen v. Haseltine, (Minn.) 49

N. W. 195.

46 Minn. 426.

120. The taking of the debtor's notes maturing

within the time allowed for perfecting and en

forcing a mechanic's lien is not. in general, to be

deemed a payment, or as affecting the statutorv

right of lien.—McKeen v. Haseltine, (Minn.) 49

N. W. 195.

46 Minn. 426.

121. The fact that plaintiffs, entitled to a lien for

materials furnished in the construction of a build

ing, took chattel mortgage security from the debt

ors for a part of their claim, did not amount to a

waiver of their lien as against one who took a mort

gage upon the premises beforo the chattel mort

gage was given.—Howe v. Kindred, (Minn.) 44 N.

W. 811.

42 Minn. 433.

122. Plaintiffs, having furnished material to L.

and W. as owners, for the construction of a build

ing, took notes for the amount due. Afterwards L.

sold his interest in the premises to third parties, in

consideration of the assumption by the latter of his

indebtedness for material. As the notes of W. and

L. matured the notes of W. and such third parties

were substituted, and these notes were several

times renewed, but in no case was the day of pay

ment extended beyond the life of the lien provided

for material-men. Held, that as against one who

took a mortgage on the premises subsequent to the

time when plaintiffs commenced to deliver material,

plaintiff's lien was not waived.—Howe v. Kindred,

(Minn.) 44 N. W. 311.

42 Minn. 433.

128. When a building upon certain premises was

partly completed, respondent became the owner of

the entire property, assuming and promising his

vendor to pay appellants for lumber already fur

nished by them, and to be furnished to the original

contractor for use in the building, under aeon tract

for the entire bill of lumber for a round sum. A

part of the lumber had already been used. Re

spondent then stated to appellants that, if they

would furnish and deliver the balance, he would

pay the round sum agreed on. This was done, and

be used the same in completing the building.

Held, that appellants did not waive or discharge

their right to a lien. Howe v. Kindred, 43 Minn.

433, 44 N. W. 311, followed.—St. Paul Labor Ex

change Co. v. Eden, (Minn.) 50 N. W. 921.

Criticising Abbott v. Nash. 29 N.W.BS.S5 Minn. 451. and
declaring It to be Inconsistent with Hoyd v. Blake. 43 N-
W. is:,. 42 Minn. 1. and Howe v. Kindred. 44 N. W.S11. «
Minn. 43a, and later cases.

Extinguishment.

124. The application, generally on the account, of

a payment less than the amount of the lienable

items, will not extinguish the whole lien.—Dennis

v. Smith, (Minn.) 38 N. W. 695.

88 Minn. 494.

125. The fact that the parties have had an ac

counting, and adjusted the amount due on the

whole account, will not destroy the Hen, nor pre

vent the court from eliminating the non-lienable

item.- in a suit to enforce the lien.—Dennis v.

Smith, 3S N. W. 695, 38 Minn. 494.

Release.

136. A waiver or release in writing of a me

chanic's lien, which does not appear to be sup

ported by any consideration, is ineffectual.—Ab

bott v. Nash, 29 N. W. 65, 35 Minn. 451.

Discharge of record.

127. The complaint in an action for the penalty

given by Gen. St. Minn. 1878, c. 90, § 18. for re

fusing to discharge of record a mechanic's lien

which had been adjudged void, failed to allege

that there ever was such a lien, as it did not set

forth the contents or character of the account or

of the affidavit verifying it, or of the claim of

lien filed for record, but showed only that some

sort of verified account and claim of lien ware

hied. Held, that this was insufficient to show a

cause of action.—Houlihan v. Keller, 26 N. W.

227, 34 Minn. 407.

VIIL Contractors' Bonds.

Effect.

128. The bond of a building contractor contained

a provision that he would protect and save the

owner harmless from liens for labor and materials.

Held, that the mere existence of unpaid claims, for

which no lien had been perfected by the proper

proceedings, constituted no breach of the contract.

—Simonson v. Tbori, (Minn.) 81 N. W. 861.

36 Minn. 439.

Distinguished In Houston v. Nord, 40 N. W. 67U, 3»
Minn. 493.
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129. Notwithstanding the owner of a building has

§rocured and filed the bond of his contractors, un-

er Gen. St. Minn. 1878, o. 90, 8 3, and posted the

notice therein mentioned, a subcontractor is en

titled to a lien if, as a matter of fact, such notice

was not posted on or about the premises during

any part of the time in which said subcontractor

performed labor and furnished material.—Kraus

v. Murphy, (Minn.) 38 N. W. 113.

38 Minn. 422.

Actions on bonds—By subcontractor.

130. Under Gen. St. Minn. 1878, c. 90, $ 8, pro

viding that if the contractor for any work or ma

terials for which a lieu might accrue under sec

tion 1 of that chapter enters into a bond for the

use of all persons who may do work or furnish

materials pursuant to such contract, and files and

gives notice thereof, no lien shall attach, a sub

contractor may bring an action on a bond so ex

ecuted, tiled, and published, without taking the

steps necessary, under the statute, for securing

a hen in his own favor on the property.—Bonn

v. McCarthy, 11 N. W. 127, 29 Minn. 23.

131. It is not necessary to a right of action on

the bond that the original contractor shall have

fully performed his contract with the owner of the

premises. — St. Paul Foundry Co. v. Wegmann,

(Minn.) 42 N. W. 288.

40 Minn. 419.

By owner against contractor.

132. A contractor for the construction of a

building for plaintiff executed to plaintiff a

bond to secure him from liens on the premises

for labor or materials, conditioned that the con

tractor should pay all Just claims for labor and

materials as thoy should become due. Held, that

plaintiff could not recover on the bond upon a

payment by him of a debt of the contractor for

material, unless such payment was necessary for

the protection of his property from a lien.—

Price v. Doyle, 26 N. W. 14. 34 Miun. 400.

Distinguished In Houston t. Nord. 40 N. W. 670. 89
Minn. 498.

133. In an action on a bond executed and filed

under Gen. St. Minn. 18iS, c. 90, § 3, it is immate

rial what interest the nominal obligee has, or that

he has or has not any interest, in the land on which

the building is to be constructed, if ho be the per

son who, as owner, has contracted f» have the

building constructed.—Steffes v. Lemlce, (Minn.)

41 N. W. flOfl

40 Minn. 27.

By contractor against subcon

tractor.

184. Plaintiffs contracted to erect a building, and

executed the bond provided by statute, protecting

the owner from mechanics' liens. Afterwards

they sublet part of the contract, taking from the

subcontractor a like bond, with sureties, condi

tioned that the subcontractor should pay all just

claims for all work done and to be done by him,

and for all materials furnished or to bo furnished

on his contract, and in the execution of it; in

which bond the principal and sureties were bound

unto plaintiffs, "for the use of all persons who

may do work or furnish materials pursuant" to

the subcontract. The subcontractor failed to pay

for materials, and plaintiffs wore by law com

pelled so to do. Held, that a cause of action at

once accrued in favor of plaintiffs on the subeon

tractor's bond.—Cassan v Maxwell, (Minn.) 40 N.

W. 367.
39 Minn. 391.

Pleading.

185. In an action on a bond given by a contractor

nnder Gen. St. 1878, c. 90, § 3, it is not necessary to

allege in the complaint that the sureties have not

previously paid the full amount of the penal sum

of the bond. This is a matter of defen9o.—St.

Paul Foundry Co. v. Wegmann, (Minn.) 42 N. W

288.
40 Minn. 419.

138. Neither is it necessary to allege that notice

ol me bond was posted on the premises as re

quired by statute. This is necessary only for the

purpose of relieving the property from a lien, and

the failure to post would not affect the liability of

the obligors on the bond.—St. Paul Foundry Co.

V. Wegmann, 42 N. W. 288, 40 Minn. 419.

Evidence.

137. In an action by a material man on a con

tractor's bond given under Gen. St. Minn. o. 90, {

3, evidence that plaintiff at first refused to furnish

material to the contractor, but did so after one G.

went to see him in regard to the matter, is not ad

missible to show that the materials were sold to

G., and not to the contractor.—Burns v. Mallby,

(Minn.) 45 N. W. 8.

43 Minn. 161.

138. In an action by a material-man on a con

tractor's bond, given under Gen. St. Minn, c 90, $

3, a writing signed by the contractor requesting

tie persons for whom he was erecting the building

to pay all money due him to G. is not admissible

as tending to show that plaintiff sold the material

to G., where it is not shown that plaintiff know of
the existence of such writiug.—Burns v. Alaltby.

(Minn.) 45 N. W. 3.

43 Minn. 161.

Damages.

139. Where a contract price for the labor or ma

terial has been fixed by the contractor and subcon

tractor, this will, in the absence of fraud, be the

measure of damages in such action.—St. Paul Foun

dry Co. v. Wegmann, (Minn.) 42 N. W. 288.

40 Minn. 419.

IS. Enforcement.

Jurisdiction.

140. The district court, as a court of general

original jurisdiction, has Jurisdiction to enforce

a mechanic's lien for a sum less than 1100, as

jurisdiction of such proceeding is not conferred

by the state constitution on any other court.—

Agin T. Heyward, 6 Minn. 110, (Gil. 53.)

Parties.

141. Under the general rule that whatever rights

of action survive to a personal representative are

assignable, and under Gen. St. Miun. 1866, c. 90, J

14, which provides, with respect to mechanics'

liens, that "executors and administrators under

this chapter have the same rights that their testa
tor • * * would have if living, " a mechanic's
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lien is assignable, and the assignee may enforce

the same in his own name.—Tuttle v. Howe, 14

Minn. 145. (Gil. 118.)

143. One who has no interest in property can

not be heard to object to a lien claimed thereon.

—Cogel v. Mickow, 11 Minn. 475, (GIL 854.)

143. In an action by a subcontractor to enforce a

lien the original contractor is a necessary party. —

Northwestern Cement & Concrete Pavement Co. v.

Norwegian Danish Evangelical Lutheran Augs

burg Seminary, (Minn.) 45 N. W. 86.S

43 Minn 449.

144. An action to enforce a mechanic's Hen un

der Laws Minn. 1SS9, c. 200, is not a special stat

utory proceeding, but an ordinary civil action,

proceeding according to the usual course of the

law, and governed by the same rules of proced

ure as other similar actions, except as otherwise

expressly provided in the statute itself; and

hence a mortgagee or any other party claiming

an interest in the premises maybe made a party,

and his rights adjudicated, whenever it might

be done in an action to foreclose a mortgage.—

Finlnvson v. Crooks, 49 N. W. 398, 47 Minn. 74;

Id., 49 N. W. 045, 47 Minn. 79.

Pleading.

145. Under Laws 1855, p. 58, 5 9, relating to

mechanics' liens, the land must be described in

the petition or claim, and in the complaint, with

sufficient accuracy to enable the court to decree

a sale, and the purchaser to find the land de

scribed.—Knox v. Starks, 4 Minn. 20, (Gil. 7.)

PlstinfruirthtHl in North Stur Iron-Works To. v. Strong.
21 N. W. 741, S3 Minn. 5, as arising under a different stat

ute.

146. A complaint in an action to enforce a me

chanic's lien is demurrable if it falls to show

that the lien was filed within the period limited

bv statute.— Hnrlbert v. NewUlm Basket-Works,

(Minn.) 49 N. W. 521.

47 Minn. 81.

147. Under Gen. St. Miun. 1866. o. 90, giving

mechanics and material-men liens for work done

and materials furnished in the erection, etc., of a

buiidiug, under a contract with tne owner, the

complaint in an action to enforce such lien must

allege a contract with the owner.—O'Xeil v. An

derson, 4 N. W. 47, 26 Minn. 320; Bardwell v.

Same, Id.

14S. The complaint in an action to enforce a

mechanic's lien contained allegations that plain

tiff "contracted with and did agree to and with

the defendant and one C, and did thereafter fur

nish and deliver, for tho use and benefit of said

defendant, certain lumber and building materials

to said defendant and the said G, for the pur

pose of building" a dwelling-house, and that

said dwelling-house was so constructed by tha

said C, as contractor, workman, or agent for de

fendant, and for his sole use and benefit; also

allegations showing the value of the lumber, and

that a balance of a certain sum remained unpaid

and owing from defendant to plaintiffs "on ac

count of such sale and delivery, and the furnish

ing of said material, as aforesaid. " Held, thai

these allegations were insufficient to sustain a

recovery of the value of the lumber, there being

v. 1m. dig.—39

no allegation of a sale, except by reference, ror

of the previous request, nor of a sibseouent

promise; and that a further allegation that a por

tion of the lumber was purchased by defendant in

person of plaintiffs did not show a cause of action

for any substantial recovery.— Keller v. Struck,

18 N. W. 2SU, 31 Minn. 446

149. A complaint in an action to foreclose a

mechanic's lien alleged that plaintiff furnished

to the contractors for the work, at their request,

certain materials more particularly described in

the bill of particulars, and that all such mate

rials were used in the construction of defend

ant's building, under an agreement with him by

which the contractors were to furnish the mate

rial. Held, that the complaint should be con

strued after Judgment as alleging, what might

fairly be inferred therefrom, that all the items

of materials were furnished pursuant to one

agreement, and constituted one account, and that

they were all used in the same work, so that tho

time for filing the affidavit and account for a lien

would begin to run from the time of the deliv

ery of the last item of materials.—Frankoviz v.

Ireland, (Frankoviz v. Smith,) 26 N. W. 225, 34

Minn. 403.

150. In an action to enforce a lien for materials

furnished for the erection of buildings, an allega

tion that plaintiff made a sworn statement of tht

value of the materials, which, with the contract un

der which they were furnished, was filed in the

office of the register of deeds of the county, is suf

ficient, since it shows a compliance with Gen. St.

Minn. c. 90, § 7, without alleging that the affidavit

filed was of the form prescribed bv section 18.—

Glass v. St. Paul Carriage & Sleigh Co., (Minn.)

45 N. W. 150.

43 Minn. 22S.

151. Under Gen. Laws 18S9, c. 200, ? 4, provid

ing that, where the owner has sold land on an

executory contract of sale, contingent on the

erection of a building thereon by the vendee, if

the vendee shall forfeit or surrender such con

tract, then, for the purpose of establishing and

enforcing a lien for labor, material, etc., per

formed or furnished by other persons for or to

such vendee, under contract for such erection,

tho vendor shall be deemed the ownor of the

building, and tho vendee his contractor, it is

necessary for one seeking to enforce against the

vendor's interest a mechanic's lien for labor or

material performed or furnished in the erection

of a building under a contract with the vendee to

allege in his complaint, and prove, if the allega

tion be controverted, that the contract between

the vendor and vendee has terminated uncondi

tionally. Hill v. Gill, 40 Minn. 441, 42 N. W.

294, distinguished.—Molauder v. Burns, (Minn.)

50 N. W. 1016.

152. In an action to foreclose a mechanic's lien,

an allegation in the answer that the property de

scribed in the complaint is a homestead is not in

the nature of a counter-claim, and does not require

a replv.—Englebrecht v. Kickert, 14 Minn. 140,

(Gil. 108.)

153. In an action by a subcontractor to enforce

a mechanic's lien, wherein the answer denied

that the materials were furnished under a con

tract between plaintiff and the general con
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tractor, plaintiff's request for a finding that de

fendants were estopped by authorizing plaintiff

to continue the work, after the cancellation of

the contract between defendants and the general

contractor, was properly denied, not being within

the issues tendered by the pleadings.—Fergestad

v. Gjertsen, (Minn.) 49 N. W. 12T.

46 Minn. 369.

Evidence.

154. In an action where a statutory lien is alleged

for lumber furnished for the construction of a

building, evidence merely that the amount of lum

ber claimed to have been furnished was not "re

quired" for the construction is inadmissible. —

Woolsev v. Bohn, (Minn.) 43 N. W. 1033.

41 Minn. 235.

155. A provision of the Minnesota mechanic's

lien law, making the "knowledge and consent" of

a married woman to the furnishing of material in

certain cases evidence that the husband acted as

agent of the wife, held applicable as a rule of evi

dence, not merely for the purpose of establishing

a lien, but for the purpose of a personal recovery

against the wifo. But proof of the "knowledge"

only of the wife is not sufficient.— Smith v. Gill,

(Minn.) 35 N. W. 178.

87 Minn. 455.

156. Laws Minn. 18S5, c. 46, provides for a lien

for labor or material furnished by or with the

knowledge and consent of a married woman, the

owner of the property benefited thereby, upon the

order of her husband, and that such knowledge

and consent shall be sufficient to establish that

such husband acted therein as the agent of the
wile, tteia, that where a nusDana contracted to

have the plumbing done in a house being con

structed by his wife, and owned by her, it was er

ror to exclude proof that the wife saw and con

versed about the plumbing while it was being

done.—McCarthy v. Caldwell, (Minn.) 45 N. W

733.

43 Minn. 443.

157. A contract by a married woman selling

her land on condition that the vendee will erect

a building thereon, though invalid for non-join

der of her husband, is admissible in an action to

foreclose a mechanic's lien on tho land for labor

on tho building, under a contract with the ven

dee, to show that the work was done with her

knowledge and assent and at her instance, so as

to render her interest subject to the lien under

Gen. Laws 1889, c. 200, % 1, giving a lien for la

bor performed at the instanco of the owner.—

Althen v. Tarbox, (Minn.) SON. W. 1018.

Variance.

155. Where the account for a lien for materials

furnished states the items and dates when they

were delivered, and the same is duly verified, and

appears to have been filed in time, a variance in

the proof as to the time when one or several items

were furnished, or a mistake or inaccuracy in the

statement of the dates in the affidavit annexed to

such account, no prejudice appearing, will not bo

fatal to the lien.—Linne v. Stout, (Minn.) 43 N. W.

8T7.
41 Minn. 483.

159. In an action to foreclose a mechanic's lien,

wherein the complaint alleged and the answer ad

mitted the duo making and filing of the verified

statement, account, and claim for a lien, it was

wholly unnecessary for tho plaintiff to introduce

proof of its contents and filing, and a variance

between such admitted allegation and the proof

offered was immaterial and harmless.—Wisconsin

Red Pressed- Brick Co. v. St. Peter St. Imp. Co.,

(Minn.) 48 N. W. 1032.

46 Minn. 231.

160. A variance of four days between a mechan

ic's lien statement and the "proof as to the day

on which the claimant completed his work is im

material, where the statement was filed within

the prescribed period of time in any event.—

Althen v. Tarbox. (Minn.) 50 N. W. 1018.

Findings.

161 In a trial without a jury to en force a mate

rial-man's lien, the court found that the equita

ble owner of the lot and mill wherein they were

used purchased them to be used on such prop

erty, but that there was no evidence that the

plaintiff knew on what particular lot or property

they were to be used. Held equivalent to a

finding that the understanding was that they

were to be used in the purchaser's mill, and en

titled plaintiff to his lien.—Atkins v. Little, 17

Minn. 342, (Gil. 330.)

Judgment.

162. The provisions of Gen. St. Minn. 1878, c.

90, 6, 7, fixing the time during which an ac

count filed as prescribed thereby shall "operate

as a lien," do not require that an action to en

force the Hen should be prosecuted to judgment

within the timementiorod. If begun during the

statutory period, the action may be prosecuted to

judgment, and the judgment enforced after the

expiration of that period.—North Star Iron Works

Co. v. Strong, 31 N. W. 740, 33 Minn. 1.

163. In an action to enfoice a mechanic's lien,

the proper practice is for the complaint to set

forth the facts authorizing the claim to bo de

creed a lien upon the specific premises, and for

the judgment to decree it a lien from the proper

date. —Mason v. Heyward, 5 Minn. 74, (Gil. 55.)

IfM. In an action to recover in personam for ma

terial sold to the defendant, and to have the re

covery adjudged to be a lien, under the Minnesota

mechanics' lien statute the former relief may be

had, the complaint and the evidence being suffi

cient, although it be found that no lien had ever

been perfected.—Smith v. GUI, (Minn.) 35 N. W

178.

3T Minn. 455.

165. It is not necessary for a lien claimant to

show that the quantity of land on which the lien

is claimed is within the statutory limit. If the de

fendant claim that it exceeds that limit, he must

show it, and the court must then carve out a tract

within the limit, and confine the lien to it.—Boyd

v. Blake. (Minn.) 43 N. W. 4S5.

43 Minn. 1.

166. Where actions to foreclose mechanics' Hens

are brought after defendauthas conveyed the land

by deed, which appears of record, and his grantee

is not made a parly to such actions, the judgments

rendered therein do not bind him ; and, though he
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took the land subject to the liens of accounts for

labor and material theretofore filed, such liens, by

Gen. St. Minn. 1878, c. 90, § 7, expire by limitation

after two years from the date of such filing.—Bur-

bank v. Wrieht, (Minn.) 47 N. W. 102.
44 Minn. 544.

Sale—Redemption.

107. Under Gen. St. 1878, c. 90, providing that

the holder of mechanics' liens may proceed to

obtain judgment, and enforce the same in the

same manner as in actions to foreclose mortgages

on real estate, a sale on foreclosure of a mechan

ic's lien is subject to the same rights of redemp

tion as in case of foreclosure of a mortgage by

action. —Bovey De Laittre Lumber Co. v. Tuck

er, (Minn.) 50 N. W. 1038.

168. Where the statute gives a right of redemp

tion from a mechanic's lien, it is not necessary

that a judgment enforcing the lien shall contain a

reservation of the right of redemption.—Milner v.

Norris, 13 Minn. 455, (GiL 424.)

Appeal.

160. Upon an appeal by defendant In an action

to enforce a mechanic's lien for a balance due

for labor, the greater part of which had been

paid for, it appeared that during a part of the

period of service the work was done by a sub

stitute employed by plaintiff. Held, that this

was not ground for setting aside a recovery, not

having been relied upon as a defense at the trial,

and it not appearing but that the labor of the

substitute was part of that for which payment

had been mado.—Egan v. Miller, 20 N. W. 197, 32

Minn. 273.

170. An objection to a recovery in an action to

enforce a statutory mechanic's lien, that the land

involved, comprising a part of two city lots, was

not proved not to have excee.led one acre in area,

is not available on appeal, if not raised in the

trial court.—Egan v. Miller, 20 N. W. 197, 32

Minn. 273.

Remedies of subcontractors under acts

of 1855 and 1858.

171. Under the mechanic's lien law of Minne

sota of 1855, a subcontractor who has performed

work or furnished material cannot, in the first

instance, proceed against the owner, but he must

first prosecute his claim to judgment against his

debtor, and may then proceed, by scire facias,

against the owner. A judgment recovered

against an intermediate subcontractor in such

case is binding, so far as the amount of indebt

edness is concerned, upon surh owner.—Emmet

v. Rotary Mill Co., 2 Minn. 2*6, (Gil. 248.)

172. Undor Laws 1855, p. 59, 5 If, relating to

mechanics' liens, which provides that the rem-

eJy of a subcontractor against the owner is by

scire facias, he musf drst prosecute his claim to

judgment against his debtor before proceeding

against the owner.—Lewis v. Williams, 3 Minn.

151, (Gil. 95.)

173. Under the mechanics' lien law of 1855, a

proceeding by a subcontractor against an owner,

to enforce a lieu, cannot be united with a cause

of action for debt against the principal con

tractor.—Lewis v. Williams, 3 Minn. 151, (Gil

95.)

174. Under the Minnesota mechanic's lien law

of 1855, a subcontractor cannot avail himself of a

promise to him by the owner of a building to

pay for material furnished by him for an inter

mediate contractor, without pleading such prom

ise.—Emmet v. Rotary Mill Co.. 2 Miun. 280,

(Gil. 248.)

175. In an action by a subcontractor against the

owner to recover a balance duo from the contractor,

in which the owner sets up in defense a breach by

the contractor whereby an alleged amount as stipu

lated damages became due from the contractor,

sufficient to offset the balance due him, the court

will not, at the instance of plaintiff, relieve the

contractor from its paymentas a penalty, as acourt

will not relieve against a penalty stipulated in a

contract, except on application of the party affect

ed thereby.—Toledo Novelty Works v. Bernheim-

er, 8 Minn. 118, (Gil. 92.)

Medicines.

Sale of, see I>rit!7(/l«£«; Poison.

Meetings.

Of city council, see Municipal Corporations, 85.

school-district, see Schools and School-Dis

trict*, 10-15.
stockholders, see CorporatUms, 31, 119-121.

Town meetings, see Towns, 6, 7.

Memoranda.

As evidence, see Evidence, 242-248.
Of contract to satisfy statute of frauds, see

Frauds, Statute of, 27-36, 41-43, 53-62.

Use by witness, see Witness, 51-59.

Merger.

Of estates, see Estates, 2.

judgment, see Judgment, 219.

mortgage, see Mortgages, 128-130.

Mesne Profits.

See Ejectment, 86, 37.

MILITIA.

Governor as commander in chief, see Constitu

tional Law, 26.

Militia list—Duty to make.

1. The city assessor of the city of St. Paul is

the assessor of the "several wards" thereof, within

the meaning of Laws Minn. 1805, c. 51, for the pur

pose of preparing and returning a list of persons

liable to be enrolled in the militia.—McClung r.

City of St Paul, 14 Minn. 420, (Gil. 815.)

Fees for making.

2. The compensation of the city assessor of the

city of St. Paul, fixed by the common council in
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pursuance of Laws Minn. 1865, c. 79, Includes com

pensation for making and returning the list of

persons liable to be enrolled for militia duty,

which is made one of the assessor's duties by Laws

1865, c. 51.—McClung v. City of St. Paul, H Minn.

420, (OIL 815.)

Mining Corporations.

Liability of stockholders, see Corporations, 148,

149.

Minneapolis, City of.

Actions against, bob Constitutional Law, 72; Mu

nicipal Corporations, 106, 828, 824.

Assessments for public improvements, see Munici

pal Corporations, 223, 269.

Bonds issued by board of education, see Munici

pal Corporations, 309, 310.

in aid of railroads, see Railroad Companies,

84.

Compensation of aldermen, see Municipal Corpo

rations, 90.

Condemnation proceedings, see Eminent Domain,

158.

Contracts, see Municipal Corporations, 111, 112.

Council, seo Municipal Corporations, 80, 85, 87,

308.

Licenses, see Municipal Corporations, 87, 41, 42.

Municipal court, see Court*. 20; Criminal Law,

49; Forcible Entry and Detainer, 21, 22; Jus

tices of the Peace, 8; Municipal Corporations,

91 ; Practice in Civil Cases, 54; Rcjilevln, 18.

Ordinances, see Municipal Corporations, 6, 15, 23,

28, 56, 80.

Public park, see Eminent Domain, 46, 151; Mu

nicipal Corporations, 202-210.

Town plat, see Dedication, 13, 14.

Minneapolis & Pacific Railroad

Company.

Exemption from taxation, see Railroad Com

panies, 103-109, 140.

Land grants, see Public Lands, 66, 67.

Mortgage by, see Railroad Companies, 153.

Minor.

Bee Guardian and JPard; Infancy; Parent and

Child.

Mischief.

See Malicious Mischief

Misdemeanor.

See Gaming, 12.

Misjoinder.

Of causes of action, see Action, 22-34; Pleading,

126. 127.

parties, see Parties, 20; Pleading, 128-133.

Misnomer.

See Criminal Law, 28, 85-S7, 121; Deed, 4; Elec

tions and Voters, 23; Indli-tment, 14-16; Par

ties, 21-29; Practice in Civil Cases, 46.

Suing in fictitious name, see Action, 44.

Misrepresentation.

See Deceit; False Pretenses; Fraud.

In application for insurance, see Insurance, 33-

48.

Mississippi & Rum River Boom

Company.

Duties and liabilities, see Logs and Logging, 32.

Power to take lands for boom purposes, see Emi

nent Domain, 24.

Mistake.

As to legal effect of contract, see Contracts, 53,

53; Specific Performance, 30, 81.

Ground of jurisdiction in equity, see Equity, 31,

32,70.

In accounting between partners, see Partnership,

70.

patent for lands, see Public Lands, 12L

Recovery of money paid under mistake, see Pay

ment, 22, 28.

Mitigation.

Of damages, see Assault and Battery, 9, 10;

Libel and Slander, 42-48 ; Sheriffs ana Consta

bles, 43, 44.

Modification.

Of contracts, see Contracts, 128-135.

injunction, see Injunction. 32.

judgment on appeal, see Appeal and Error,

656-661, 755-757.

MONEY LENT.

Loan to infant, see Infancy, 7.

Defenses—Illegal contract.

1. In an action for money loaned. It Is no de

fense that the money loaned was received from

a third person upon an illegal contract. —Winter-

mute v. Stinson, 16 Minn. 468, (Gil. 420.)

Pleading and proof.

2. Upon a complaint for money loaned, a

cause of action arising out of a payment of money

for defendant's use, umler circumstances not

constituting a loan, cannot be proved.—Cum-

miugs v. Long, 25 Minn. 337.

3. An action for money loaned cannot be sup

ported by evidence of money paid out for defend

ant, as the premium on an insurance policy is

sued to him, without any request to do so.—

Cummings v. Long, 25 Minn. 337.
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4. Where the complaint sets up, as a cause of

action, the loan of a specific sum which defendant

promised to repay, and the evidence shows that
the plaintiff, instead of money, turned over to de

fendant the promissory note of a third person, the

face value of which defendant agreed to repay

with interest, and the answer denies the loan, but

admits the receipt of a note for the same sum,

which defendant alleges he purchased on credit,

the variance in the proof is immaterial.—Fravell

V. Nett, (Minn.) 48 N. W. 446.

46 Minn. 81.

Evidence.

5. In an action for money loaned, defendant

may show that the money was loaned in a rep

resentative, and not an individual, capacity;

not as a bar to the action, but for his future pro

tection.—Bond v. Corbett, 2 Minn. 248, (Gil. 209.)

6. But, while such evidence is admissible, as

Its rejection could not influence the verdict, a

new trial should not be allowed for that reason.

—Bond v. Corbett, 2 Minn. 248, (Gil. 209.)

MONEY PAID.

Voluntary payment, see Payment, 20-34.

Bight of action.

1. Plaintiff, with consent of defendant, pur

chased a piece of land in defendant's name, pay

ing a portion of the purchase price therefor, cud

taking a contract for the conveyance cf the same

to defendant, he agreeing verbally to hold the

same in trust for plaintiff, and convey to him

when requested; all the agreement being in pa

rol. Subsequently, defendant, without plain

tiff's knowledge or consent, sold and assigned

the contract and all his interest therein to a

bona fide purchaser, and on demand refused to

repay to plaintiff the amount originally paid by

him. Held that, though the agreement, as one

for the conveyance of land, was void under the

statute of frauds, and though these facts did not

make out a trust in plaintiff's favor in the land,

an action in the nature of a common-law action

of assumpsit would lie for the purchase money

paid by plaintiff. —Johnson v. Krassin, 25 Minn.

117.

2. Plaintiff executed his note to defendant,

and at the same time agreed to assume a debt of

defendant, tor which plaintiff was to receive

credit on his note. Plaintiff paid defendant's

debt, but defendant refused to credit such pay

ment on plaintiff's note, whereupon plaintiff

paid his note to defendant, and broug.it an action

to recover the amount paid on defendant's debt.

Held, that tha principle of voluntary payments

had no application to the case, and that plaintiff

was entitled to recover. —Freeman v. Etter, 21

Minn. 3.

MONEY RECEIVED.

Interest on, see Interest of Money, 8.

Pleading payment under duress, see Duress, 8.

Recovery of illegal interest paid, see Usury, 32-36.

of money paid on void contract relating to

public lands, see Public Lands, 1^9, 130.

Recovery of price paid for goods, see Safe, 177, 178.of price paid for lands, see Vendor and Pur

chaser, 105-114.

Voluntary payment, see Payment, 20-34.

When action lies—In general.

1. Money paid upon a contract, which the par

ty to whom payment is made refuses or is unable
■to carry out, may be recovered back, whether such

contract is or is not void under the statute of

frauds.—Bennett v. Phelps, 12 Minn. 826, (Gil. 216.)

2. An action for money had and received will

not lie unless the defendant has received a spe

cific sum to plaintiff's use.—Van Hoesen v. Min

nesota Baptist State Convention, 16 Minn. 96,

(Gil. 86.)

8. An action for money had and received will

lie where the defendant has received money of

Elaintiff's which, in equity and good conscience,

e ought to pay to plaintiff, as where the money

was paid on a consideration that has failed.—

Taylor v. Read, 19 Minn. 372, (Gil. 817.)

4. Plaintiff paid defendant certain money up

on a verbal contract for the conveyance of cer

tain real estate, which, without fault on plain

tiff's part, defendant afterwards failed to fulfill.

Held, that such money could be recovered back

in an action for monev had and received.—Tay

lor v. Read, 19 Minn.'3<2, (Gil. 317 )

5. The Minnesota Baptist State Convention

gratuitously promised plaintiff to pay him $400

in satisfaction of a debt of $800 due to him from

tho Minnesota Central University, and raised for

that, and for its general purposes, by voluntary

contributions and subscriptions, the sum of $1,-

100. Held, that plaintiff could not maintain an

action to recover the $400 out of such collections

as money had and received to his use.—Van

Hoesen v. Minnesota Baptist State Convention,

16 Minn. 96, (Gil. 86.)

6. Where one wrongfully appropriates the

property of another, and sells the same, the

owner may sue as in assumpsit for the money

received at the sale; and, if there Is nothing to

show the contrary, it will be presumed that such

sale was for cash and the value of the property.

—Brady v. Brennan, 25 Minn. 210.

7. In t> foreclosure by advertisement, no

credit was given for payments made, but the

whole amount of principal and interest was

claimed in the notice, and included in the

amount for which the same was bid in, and the

mortgagor, in order to redeem from such sale,

was obliged to pay the entire sura. Held, that

he could recover from the mortgagee, in an action

for money had and received, the amount for

which he should have been credited.—SpoUs

wood v. Herrick, 22 Minn. 548.

8. The county board of S. county entered into

a contract with the borough of H. in said county,

by which it was agreed that if the borough would

pay into the county treasury $5,000, the county

would erect on land in the borough a building to

be used as a court-house, in which the borough

was to have a certain interest. Held, that the

borough, having paid the $5,000 into the county
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treasury under guch contract, which was void be

cause in excess of the powers of the county board,

could recover the same on a count for money had

and received.—Borough of Henderson v. Board of

County Commissioners of Sibley County, 11 N. W.'

81, 28 Minn. 515.

9. Allegations In a complaint that defend

ant induced and caused a sheriff having in his.

hands proceeds of the sale of a stock of goods

under several executions to pay to defendant all

such proceeds left after paying the first execu

tion, including a portion thereof to which plain

tiffs were entitled by virtue of one of such ex

ecutions, and that defendant had knowledge of

the facts, and that, although requested to pay

over to plaintiffs their share thereof, defendant

refused to do so, state a cause of action for

money had and received. It is immaterial that

the sheriff paid the money to defendant in his

wrong, and tho plaintiffs may still have their

remedy against him.—Brand v. Williams, 13 N.

W. 42, 29 Minn. 238.

10. A corporation had for a series of years col

lected and secured the lost logs on a public stream,

and thereafter, upon demand, the same were dis

tributed among the owners of the several marks,

upon payment of charges. Held, that one, who,

with full knowledge, consented to such arrange

ment, and accepted as his own logs of his mark

which he had previously sold, or their equivalent

in other logs in pursuance of regulations, and sold

and converted the same into money, was liable to

the true owners as for money received to their use.

—Libbv v.Johnson, (Minn.) 33 N. W. 783.

87 Minn. 220.

11. A vendee, who refuses to fulfill a contract

for the purchase of land, cannot recover money

paid on the contract from the vendor, who is will

ing and offers to perform on his part.—McCinncy

v. Harvie, (Minn.) 35 N. W. 668.

38 Minn. 18.

12. B. having obtained a contract for the pur

chase of a tract of land, and paid the first install

ment of the purchase price, 6. and M., by mutual

arrangement with B., became jointly interested

with him ; each having paid him one-third of such

installment. Default was made in the payment of

the next installment, and the contract was there

after abandoned. It not appearing that B. had

denied their interest in the contract, or failed in

any duty which he owed them in the premises.

In Id. that an action for money had and received

could not be maintained against him by G. and M.

for their shares of the first installment.—McClure

v. Bradford, (Minn.) 38 N. W. 753.
39 Minn. 113.

13. If one who has made an oral and therefore

Invalid agreement for the sale of standing timber,

and who has received the purchase price, refuses

to allow the purchaser to cut and remove the tim

ber in accordance with the agreement, or disables

himself from allowing him to do so, by selling the

land, he may be compelled to repay the purchase

price,—Herrick v. Newell, (Minn.) 51 N. W. 819.

Demand.

14. The failure to demand money belonging to

plaintiff does not defeat an action for its recovery,

when the defense is placed wholly upon an assert

ed right in defendant so inconsistent with any-

right in plaintiff that a demand would be unavail

ing.—Davenport v. Ladd, (Minn.) 38 N. W. 622.

38 Minn. 545.

15. Where village authorities pay into the county

treasury money of the village on an agreement

with the county commissioners which is void, a

cause of action to recover it accrues to the village

withoutanydemand.—Village of Glencoe v. County

Commissioners, (Minn.) 41 N. W. 239.

40 Minn. 44.

Pleading and proof.

16. A mortgagor brought an action to recover

from the mortgagee credits for payments on the

mortgage not allowed him on foreclosure, alleg

ing in his complaint that, "in the exercise of his

right to redeem paid premises from * » » fore

closure sale, "ho was compelled to pay, for the

use and benefit of defendant, "in addition to all

other sums, tti said sum of $167, already paid. "

Held sufflcie-it on demurrer, though so uncer

tain and indefinite that the complaint might

properly have been stricken out upon motion,

or amendment required. — Spottswbod v. Her

rick, 22 Minn. 548.

17. In an action for money collected by defend

ant as agent for, and for tho use of, plaintiff, a gen

eral denial will not admit evidence of matter in

discharge of the duty to pay the monev incurred

by collecting it as agent for plaintiff.—Jackson

Kansas City Packing Co., (Minn.) 44 N. W. 128.

42 Minn. 383.

18. In an action for money collected by defend

ant as agent, an offer to prove an arrangement by

which plaintiff assigned the amount to defendant,

to be applied on an indebtedness from plaintiff to

it,—neither the offer nor other evidence making it

appear that such arrangement was before the col

lection,—is not admissible under a general denial.

—Jackson v. Kansas City Packing Co., (Minn.) 44

N. W. 126.

42 Minn. 382.

19. In an action to recover back money paid

by plaintiff to obtain the release of property de

tained on an unfouuded claim of a lien thereon,

evidence of facts showing the importance to him

of speedily obtaining possession of the property

is admissible, as tending to show his payment to

be not voluntary, but compulsory.—Fargusson v.

Winslow, 25 N. W. 942, 34 Minn. 884.

Monopolies.

See Carriers, 54, 55; Constilullonal Law, 70.

Monuments.

See Boundaries, 5.

Moorhead, Town of.

Incorporation, see Constitutional Law, 65.

MORTGAGES.

I. What Constitutes, 1-27.

II. Requisites and Validity, 2S-86.

III. Intekphetation and Effect, 37-40.
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IV. Lien, 41-81.
V. Rights and Liabilities oe the Parties,

82-11)2.
VL Assignment of Debt and Mortgage, 108-

117.
VTL Transfer of Property Mortgaged, 118-

127.

VIII. Merger, 128-180.
IX. Payment and Release—Satisfaction, 181-

158.
X. Foreclosure bt Advertisement, 154-328.

a. The Right to Foreclose, 154-196.

b. Notice, 197-242.

c. Sole, 243-266.
d. Certificate or Sale and Deed, 267-283.

o. Setting Aside Sale, 2S4-295.

f. Proceeds, Surplus,and Deficiency, 296-

306.
g. R'uihts and Remedial of Purchasers,

807-318.

h. Effect, 319-328.
XL Action to Foreclose, 329-878.
XIL Redemption from Foreclosure Sale, 879-

444.
XLU. Actios to Redeem from Mortgage, 445-

460.

See, also, Chattel Mortgages.

Alteration, see Alteration of Instruments, 2, 8.

Cancellation for usury, see Usury, 88-40.
Determination of claim to mortgage lien, see Ad

verse Claims, 17, 18.
Exemption of homestead from foreclosure, see

Homestead, 3">.
Exhausting security before suit for debt secured,

see Action, 41, 42.
Foreclosure against administrator, see LimitaiUm

of Actions, 47.
Ineffective foreclosure, see Subrogation, 9, 10.

In firm name, see Partnership, 23. 24.
Limitation of actions for foreclosure, see Limita

tion of Actions, 14-17, 58.
Of homestead, see Homestead, 71-77.

lands granted to aid railroads, see Railroad

Companies, 126-136.
railroads, see Rail mad Companies, 141-153.
rights acquired by pre-emption or homestead

entry, see Public Lands, 136-146.

Priority of mechanics' liens, see Mechanics'

Liens, 109-114.
Receiver in foreclosure, see Receivers, 1, 2.

Redemption by cotenant, see Tenancy in Com

mon and Joint Tenancy, 4-6.

Right to fixtures, see Fixtures, 2, 8.
to foreclosure, see Constitutional Law, 96-99.

to insurance, see Garnishment, 64, 65.

to possession of premises, see Constitutional

Law, 94, 95.
to redemption, see Constitutional Law, 100-

104.
Subrogation to rights of mortgagee, see Subroga

tion, 2-10.
Waste by mortgagor, see Waste, 2, 3.

L What Constitutes.

In general.

1. Any transaction, the real nature of which

Is, confessedly, a loan of money on real estate

security, will be treated in equity as a mortgage,

though such conveyance is received from a per

son other than the one who holds the equity of

redemption, and the loan is made on the faith of

the security alone, and without any personal ob

ligation on the part of the borrower.—Fisk v.

Stewart, 24 Minn. 97.

Deposit of title-deeds.

2. A deposit of title-deeds will not constitute

a mortgage of real estate, even though accom

panied with a writing to the effect that such is

the object of the deposit.—Gardner v. McClure,

6 Minn. 250, (Gil. 167.)

Lease with privilege of purchase.

3. Plaintiff executed a lease giving the tenant

the privilege of purchasing the premises at a

specified figure. The tenant did not agree to pay

that or any other sum except the stipulated rent.

No debt except for the rent was ever duo from

the tenant to plaintiff, and the tenant never had

title to the premises. Held, that this was not

sufficient to show a mortgage between the par

ties. — Stewart v. Murray, 13 Minn. 426, (Gil.

393.)

Deed absolute in form.

4. A conveyance of real estate, thoigh abso

lute in form, if originally intended as security

for money merely, will in equity be treated as a

mortgage. —Idol ton v. Meighen, 15 Minn. 69, (Gil.

50;) Everest v. Ferris, 16 Minu. 26, (Gil. 14.)

5. E. executed to B. a note and an absolute

conveyance of land, and at the same time B. exe

cuted to E. a bond for the reconveyance of the land

on payment of the note. Held, that the bond and

deed together constituted a mortgage.—Hill v. Ed

wards, 11 Minn. 22, (GiL 5.)

6. A., the owner of certain real estate, gave

an absolute deed of the same to one B., who aft

erwards executed a bond for the conveyance of

the land on the payment of certain notes repre

senting indebtedness of A. to B. The transac

tion was, in tact, for securing such indebtedness.

Held, as between the parties, the transaction

was a mortgage.—Weide v. Gehl, 21 Minn. 449.

7. Plaintiff conveyed certain lands to defend

ant by deed, absolute in form, defendant execut

ing in return a bond conditioned to reconvuy the

same if plaintiff should, within two years, pay

and procure the discharge of a certain mortgage;

the object of the transaction being to indemnify

defendant against such mortgage. Held, that

the transaction was in effect a mortgage.—

Archambau v. Green, 21 Minn. 520.

8. Where a deed is taken as security for a

loan, the grantee at the time giving a bond to re-

convey on payment of tho loan, tho interest ac

quired by such grantee is that of a mortgagee

only.—Benton v. Nicoll, 24 Minn. 221.

9. L., the owner of certain land, gave an ab

solute deed thereof to one S. , who in turn exe

cuted a declaration that, subject to the payment

of certain indebtedness from L. to him, he held

the same in trust for L.'s wife, her heirs and as

signs. This declaration was not recorded. Held.

that the conveyance to S. was a mortgage, and

a subsequent judgment docketed against L. would

take precedence of any interest acquired by L.'s

wife.—Blakeley v. Le Due, 2> Minn. 448.
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10. For the accommodation of plaintiff, defend

ant took a conveyance of lands, made by plaintiff

in good laith, absoluto in terms, but in fact in

tended as security merely for advances and ex

penses which defendant should make and incur in

settling and paying incumbrances against the

property and other debts of plaintiff. Held thut,

as between the parties, this was a mortgage, and

that plaintiff could maintain an action for an ac

counting and redemption of the premises from

defendant in possession of them.—Madigan v.

Mead, 16 N. W. 539, 31 Minn. 94.

11. Plaintiff, having contracted to purchase

land, conveyed his equitable interest to defend

ant as security for repayment of money advanced

to pay the price to the vendor, who thereupon

conveyed to defendant, and the latter went into

possession, and made collections, according to

the agreement with plaiutiff, and, two years

after the conveyance, notified plaintiff of the

amount due. Held, that it was a question for

the jury whether the arrangoment was in the

nature of a mortgage; that, to make the transac

tion a mortgage, no promise or personal covenant

by plaintiff to repay was necessary; and that the

relation between the parties was not altered by

the conveyance from the vendor to defendant.—

Niggeler v. Maurin, 24 N. W. 3B9, 34 Minn. 118.

12. Plaintiff borrowed of defendant money for

which he gave his promissory note, and conveyed

to defendant land by deed absolute in form, but

as a security only. When the note became due

plaintiff was unable to pay, and thereupon, by

agreement between them, defendant surrendered

to plaintiff the note, and advanced a further sum

to him, amounting, with the previous loan, to

the agreed value of the land conveyed, and

plaintiff agreed that defendant might sell the

property, any excess of the proceeds over such

agreed value to be divided equally between the

parties. Held, that the effect of" the transac

tion as a mortgage was not affected by the sub-

sjquent transaction, and defendant had no right,

before plaintiff's equity of redemption was law

fully barred, to make an absolute conveyance of

the land.—Jones v. Blake. 23 N. W. 5:18, 33 Minn.

802.

13. When the relation of mortgagor and mort

gagee is once established, a transfer of the prop

erty to the mortgagee, if in reality as security for

the" mortgage deot, will be treated as a mortgage,

and the relation be held to continue; and it is not

material that a third person be made a trustee of

the legal title as between the parties, and that new

securities be substituted for the old, nor that any

personal obligation of tho debtor bo preserved.—

Marshall v. Tnompson, (Minn.) 39 N. W. 309 *

39 Minn. 137.

14. In an action for the restitution of premises

alleged to bo unlawfully withheld by defendant

after the expiration of a lease to him by plaintiff,

the answer alleged that theretofore defendant as

owner of the premises had executed a mortgage

thereon to plaintiff, and that tho mortgage had

been foreclosed and the premises purchased by

plaintiff for the amount due on the mortgage; that

it was afterwards agreed between the parties that

the amount of the foreclosure sale should consti

tute a new loan to run bevond the period of re

demption; that the original mortgage should stand

as security for the new contract; that payments

were made under the new contract on the mort

gage debt and received by plaintiff as such; that

the lease under which plaintiff claimed restitution

was made at his request as additional security,

and that the rents reserved therein were agreed to

be, and actually were, paid and received as part

payments on the mortgage debt; and that defend

ant never in fact entered under the lease, but had

been continuously in possession of the promises

for five years, as owner, when the lease was made.

Held, that the answer stated facts which showed

the real relation of the parties to be that of mort

gagor and mortgagee.—Steele v. Bond, « N. W. 773,

28 Minn. 2B7.

15. The provision of Gon. St. Minn. 1878, c.

75, S 29, that "a mortgage of roal property is not

to be deemed a conveyance, so as to enable

the owner of the mortgage to recover possession

of the real property without a foreclosure, " ap

plies to a case of a conveyance of real estate, ab

solute in terms, but executed as security for a

debt; and tho facts that the mortgage debt was

not paid, and that the rights of action to fore

close and to redeem have become barred by tho

statute of limitations, do not give either party any

greater light than he had under tho original

transaction.—Meighen v. King, 18 N. W. 703, 31

Minn. 115.

Action to have deed declared a mort

gage.

16. Courts of equity will interfere where a

mortgage in the form of a deed absoluto is at

tempted to bo enforced as such deed, even though

the surprise, fraud, or mistake upon which the

right to relief rests did not occur until after the

making or execution of the instrument. McClane

v. White, 5 Minn. 178, (Oil. 139,) limited.—Belote

v. Morrison, 8 Minn. 87, (Gil. 62.)

Disapproved In Ilolton v, Melghi>n,15 Mtun.89, (Git. SO.)

17. In an action to have a deed declared amort-

gage, it is only necessary to show that it was

given to secure the payment of money, and it is

not necessary to allege damages, or any special

valuo in the premises. Belote v. Morrison, 8

Minn. 87, (Gil. 02.) disapproved.—Holton v.

Meighen, 15 Minn. 69, (Gil. 50.)

18. In an action to have a deed absolute in form

declnred a mortgage, defendant alleged that

plaintiff and defendant mutually agreed that de

fendant should furnish plaintiff a certuin sum for

the purchase by him of certain land, that tho

same should be conveyed absolutely by him to

defendant, and that plaintiff should have the

privilegcof purchasing ttiesamo within 12 mouths

bypaying a certain sum, with interest, for which

his note to defendant was to be given, defendant

agreeing to convey the same, if payment was so

made, otherwise the agreement to bo null and

void. The money was advanced, the land pur

chased and conveyed to defendant, and plaintiff's

note and defendant's agreement executed and de

livered, but the note was not paid. Held, that

all the acts and agreements were to be taken to

gether, constituting one transaction, and the

deed so made was a mortgage.—Holton v. Mei

ghen, 15 Minn. 69, (Gil. 50.)

19. The fact that a deed absolute In Its terms,

but given to secure an indebtedness, was also in
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tended to defraud creditors, is not a defense to

an action to redeem.—Livingston v. Ives, 27 N.

W. 74, 35 Minn. 55.

20. In an action to have a deed absolute in

form adjudged to be a mortgage, and to redeem

therefrom, if the defense that the deed was made

to defraud the grantor's creditors is admissible

at all, it must be specially pleaded.—Livingston

v. Ives, 27 N. W. 74, 35 Minn. 55.

21. A deed absolute in terms cannot be ad

judged to be a mortgage on a mere preponderance

of proof. The evidence must be clear and strong.

—Sloan v. Becker, 26 N. W. 730, 34 Minn. 491.

22. In an action claiming that a deed by plain-

tin of land, though in form absolute, was a mort

gage to secure the payment of an incumbrance

on the land, a previous quitclaim deed by him,

to the same grantee, of all his right, title, and

interest in and to the same land, is material and

relevant on the question whether the subsequent

deed was intended and understood as a mortgage;

but it is not conclusive, even though unexplained,

that such deed was not so intended and under

stood.—Sloan v. Becker, 18 N. W. 143, 31 Minn.

414.

23. In an action to declare an absolute deed a

mortgage, and to redeem the land therelrom, the

complaint did not allege that defendants were in

possession of the land or make any claim for

rents and profits, and there was no case or bill

of exceptions to show what took place at the

trial. Held, that there was no error in the

judgment allowing redemption, in thai it did not

provide for the rents and profits, though it ap

peared that the mortgagor, in a subsequent deed,

which was declared void, delivered possession

of the land to tho mortgagee.—Hollingsworth v.

Campbell, 8 N. W. 873, 28 Minn. 18.

Evidence.

24. Parol evidence is admissible to show a deed

absolute to be a mortgage, where fraud, mistake,

or surprise occurred in making the same, or where,

subsequent to its execution, fraud arose in an at

tempt to enforce it in a manner unauthorized, and to

the damage of the grantor. McClane v. White, 5

Minn. 178, (Gil. 139,) limited.—Belote v. Morrison,

8 Minn. 87, (GIL 62.)

25. An absolute deed was sent by the grantor

to the grantee, accompanied by a letter from the

grantor stating it was for the better security of

a note, and he subsequently wrote another letter

of similar import. Held that, in an action for

foreclosure of the deed as a mortgage, the first

letter was admissibleas partof there* gestae, and

the second as tending to prove a fact inconsistent

with the theory that the deed was an absolute

conveyance.—Phoenix v. Gardner, 13 Minn. 430,

(Gil. 390.)

26. The grantor in a deed claimed by him to

be a mortgage cannot be allowed to testify as to

what his intention was at the tima of executing

the same, it not appearing that such intention

was communicated to the crrantee. —Phoenix v,

Gardner, 13 Minn. 430, (Gil. 886.)

27. A deed absolute upon its face, given as se

curity, is a mortgage, and evidence of the relation

of theoarties, and circumstances of its execution.

is competent to shon the character of tho trans

action.—Phoenix v. Gardner, 13 Minn. 430, (Gil.

b96.)

U. Requisites and Validity.

Attestation.

28. A mortgage executed prior to 1872, de

fective as having but one witness, is remedied by

Laws Minn. 1872, c. 89, validating "all convey
ances of real property, • » * whether condi

tional or otherwise, " so witnessed.—Moreland v.

Lawrence, 23 Minn. 84.

Delivery.

29. a. person executed a mortgage to a non-res

ident, to whom he was indebted, to secure a note

therein described, for an amount in excess of his

actual indebtedness, which was never executed,

be gave the mortgage to the register of deeds to

record, and then killed himself. The mortgagee

at the time knew nothing of the existence of the

instrument, which was duly recorded, but after

wards procured it from the administrator. Held,

that the delivery was sufficient, and to the amount

of actual indebtedness the mortgage was valid.—

Lee v. Fletcher, 48 N. W. 456, 46 Minn. 49.

29a. If a mortgage be so disposed o f as to evince

clea&ly the intention of the parties that it should

take effect as such, there is a sulncientdelivery.—

Nazro v. Ware, 38 N. W. 859, 38 Minn. 443.

Description of parties.

80. A mortgage of real estate touF. Sc L.,"a

partnership, is sufficient as a mortgage to S. W.

F. and J. A. L., the individual members of the

firm, and a foreclosure by "F. & L. "under a power

contained in the mortgage is valid.— Menage v.

Burke, 45 N. W. 155, 48 Minn. 211.

80a. That a mortgage runs to a partnership in

the firm name is no objection to an action for fore

closure.—Foster v. Trowbridge, 40 N. W. 265, 39

Minn. 378.

Description of premises.

31. A mortgage of certain lots of land in a

city described the property by reference to the

numbers of the lots in a certain addition to the

city, according to the recorded plat thereof,

and also as being the homestead of tho mortga

gor. Part of each of the lots was Dot properly

embraced in such plat, and was subsequently

and properly platted as part of a different addi

tion; but the plat including the whole of the lots

had for many years been in the custody of the

register of deeds in his office, and recognized as

a part of the records of that office. Held, that

the mortgage sufficiently described the whole of

the lots.—Kochat v. Emmett, 29 N. W. 147, 35

Minn. 420.

Consideration.

32. A second mortgage, being partly for ar

rears of interest actually and partly for arrears

claimed to be clue, was not recorded until after

a judgment against the mortgagor was docketed

on a debt accruing after the date of the second

mor*gage. After its record execution was issued,

and the real estate fold to the creditor, who

transferred the sheriff's certificate to another,

who received the deed therefor. Held, the mort-

t gage being for an amount largely in excess of

the interest due, the mortgageo" having parted
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with nothing on tho faith of the property, and

there having been unreasonable delay in record

ing it, the equity of the mortgagee was not su

perior to that of the Judgment creditor, and, as

against the sheriff's grantee, such second mort

gage was a lien for no amount whatever.—Whit-

tacre v. Fuller, 5 Minn. 508, (Gil. 401.)

Overruled In Martlu v. Lennon. la Minn. 7B, (Gil. 49.)

83. Where a mortgage is executed in good faith

and for a valuable consideration, its validity is not

affected, as to creditors or subsequent purchasers,

by the fact that it is given for a larger sum than

is actually due, or in some particulars misdeseribes

the note intended to be secured thereby.—Nazro v.

Ware, 88 N. W. 859, 3S Minn. 443.

84. In such case, parol evidence is admissible
to show the real consideration, and what note was

intended.—Nazro v. Ware, 88 N. W. 859 * 38 Minn.

443.

Seal.

35. A mortgage of real estate, duly executed

and acknowledged by the mortgagors, although

not sealed, may be reformed as to such defect, and

enforced as a valid instrument by a court of eq

uity against the mortgagors and againstone who

agreed to assume it, and took the land charged

with it, and against all subsequent lienholders

chargeable with notice of the mortgagee's equi

ties.—Lebanon Sav. Bank v. Hallenbeok, 13 N.

W. 145, 29 Minn. 333.

Stipulation for attorney fees.

36. A stipulation in a mortgage for attorneys

fees in case of foreclosure, where the same is done

in good faith, to indemnify the mortgagee for ex

penses of foreclosure, and not as a cover for illegal

interest, is valid.—Griswold v. Taylor, 8 Minn.

343, (GiL 301.)

III. Interpretation and Effect.

Debt secured—Future advances.

37. A mortgage stated that it was given as col

lateral security for the payment of certain book

accounts, "according to tho terms of a certain

contract bearing even date herewith, executed

by the parties of the second part. " It contained

nothing showing that it was to secure future ad

vances, and the evidence as to whether the con

tract referred to, which had been lost, provided

for futuro advances to the mortgagor, was conflict

ing. Held, that a finding on such evidence that

the contract did not provide for such advances

was conclusive that the mortgage did not secure

future advances.—Frisbee v. Poole, 21 N. W. 470,

83 Minn. 411.

38. Under a mortgage to secure future ad

vances, the mortgagee cannot, as against a sub

sequent mechanic's lion claimant, claim tha ben

efit of the security for optional advances made

nfter actual notice of such lien.—Finlayson v.

Crooks, 49 N. W. 398, 47 Minn. 74; Id., 49 N.

W. 645, 47 Minn. 79.

Payment of interest.

39. A mortgage given on January 8, 1877, to

secure two notes, "one for *>iO0, payable Novem

ber 1, 1877, and the other for $2,000, payable

February 1, 1880, bearing 10 per cent interest

per annum from date until paid, interest payable

annually on the first day of February of each

year, " provided for foreclosure on default "in the

payment of any of the installments of interest

due quarterly. " Held, that the word "quarterly"

was used by mistake instead of the word "an

nually. "—Fowler v. Woodward, 4 N. W. 331, 26

Minn. 347.

Effect to bar remedy on debt secured.

40. Under Comp. St. Minn. c. 35, $ 6, providing

that no mortgage shall be construed as implying a

covenant for the payment of the sum thereby in

tended to be secured, and, in tho absence of an ex

press covenant or bond, or other instrument, for

such payment, the remedies of the mortgagee shall

be confined to the lands mortgaged, one taking a

mortgage upon lands as security for a debt or lia

bility, accompanied by no covenant or promise in

writing to pay the same, although he may have

a prior parol promise of the mortgagor to pay the

same debt or liability, has no remedy but against

the land, and cannot recover a personal judgment

against the mortgagor. — Van Brunt v. Mismer, 8

Minn. 232, (Gil. 302.)

IV. Libs.

Extent of, generally.

41. The lien of a mortgage, as a general rule,

lasts as long as the debt, and an express release,

or a discharge of tho debt, is the only thing that

will release it.—Folsom v. Lockwood, 6 Minn.

180, (Gil. 119.)

43. The lien of a mortgage is not affected by

void foreclosure proceedings.—Folsom v. Lock-

wood, OMiun. 186, (Gil. 119.)

43. The lien of a mortgage upon a house and

lot continues upon the house, as to all who huve

notice, when it is removed to another lot, with

out the consent of tho mortgagee, but such lien,

does not attach to the second lot; and therefore

if, upon foreclosure, the proceeds of sale of the

first lot are insufficient to satisfy tho claim, the

house should be sold for the balance due.—Ham

lin v. Parsons, 13 Minn. 108, (Gil. 59.)

Rights of occupants—Notice.

44. An ownerof land sold the buildings there

on to one who agreed to remove them. The pur

chaser leased them, with the owner's psrmis-

sion, to tenants, who went into actual possession;

the instruments of sale and leasing not being re

corded. Subsequently the owner mortgaged the

land, and the mortgagee afterwards acquired

title. Held, in an action by the mortgagee to

restrain the removal of the buildings by the

purchaser, and for damages, that the occupancy

of the tenants was sufficient notice to the mort

gagee to put him upon inquiry, from such occu

pants, as to their claims and interests, and of

those from whom they held, and that his mort

gage was taken subject to such interests. —Mor

rison v. March. 4 Minn. 422. (Gil. 325.)

45. Plaintiff, tho owner of land, gave a deed

thereof, absolute in form, but in effect a mort

gage, to F. Defendant, on the faith of such

deed, and the representation of F. that he was

the ov.ner, took a mortgage from F. At the time
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of taking the same plaintiff was in actual pos

session of the premises, and defendant had act

ual notice thereof. Held, that plaintiff's posses

sion was notice to defendant of his rights there

in.—New v Wheaton. 24 Minn. 400.

Priorities—Purchase-money mortgages.

46. Where one conveys land and takes back a

mortgage to secure the purchase money, the lien

of such mortgage will take precedence of that of

a piior Judgment against the purchaser and mort

gagor.—Banning v. Edes, 6 Minn. 402, (Gil. 270.)

47. A purchase money mortgage executed at

the same time with the deed of purchase, either

to the vendor or to a third party, who advanced

the purchase money paid to the vendor, takes pre

cedence of the lien of a prior judgment against

the mortgagor.—Stewart v. Smith. 30 N. W. 430,

36 Minn. 82; Jacoby v. Crowe, 30 N. W. 441, 30

Minn. 93.

48. To constitute a purchase-money mortgage it

is not necessary that the deed and the mortgage

should be in fact executed at the same moment, or

even on the same day, provided the execution of

the two instruments constituted part of one con

tinuous transaction, and was so intended, so that

both should in equity be given a contemporaneous

operation in order to promote the intention of the

parties.—Stewart v. Smith, 30 N. W. 430, 36 Miun.

82.

49. A mortgage of land made and recorded be

fore the mortgagor acquires title, in order to

raise part of the purchase money, does not take

precedence of a mortgage by him to the vendor

for the remainder of the purchase price, mudo

at the time of the execution of the deed, and

taken by the latter in good faith, and without

notice of the existence of such prior mortgage,

since the lien of the last mortgage attached eo

insUintl upon the execution of the deed, as a part

of an indivisible transaction.—Sohoch v. Bird-

sail, (Minn.) 51 N. W. 382.

Interest in partnership property.

50. The two lessees named in a lease conveyed

an undivided third of the leasehold estate to P.,

who mortgaged it to plaintiff. It appeared that,

at the time of the execution of the mortgage, the

leasehold estate was the partnership property of

a firm composed of the two original lessees and

P. , and was by them used and occupied for the

purposes of their partnership business, and that

plaintiff had notice of these facts, and that said

property continued to be so owned, occupied, and

used by suen firm for nearly two years there

after. Held, that plaintiff's mortgage was sub

ject to all the equities of such partnership,

whether existing at the time or arising subse

quent to the execution of the mortgage, so that

plaintiff would only bo entitled to her mort

gagor's interest or share in what should remain

after all such equities were fully adjusted, to be

determined on a full accounting of the business

of the partnership; but that plaintiff was enti

tled to have such accounting in her action to

foreclose the mortgage. —Churchill v. Proctor, 18

N. W. 694, 31 Miun. 129.

Substituted mortgage.

51. A creditor, a part of whose debt was se

cured by mortgages, released such securities, and

accepted instead another and later mortgage, cov

ering also debts not beforo secured: supposing, a*

the mortgagor represented the fact to be, that

there were no other liens od the property. In fact

there were intervening mechanics' liens. Held,

that a finding of these facts alone would not en

title the mortgage creditor to a Judgment rein

stating his prior mortgages, itnot appearing that

he had released them in reliance upon tho mis

representation.—McKeen v. Haseltine, (Minn./

49 N. W. 195.

46 Minn. 426.

Subsequent mortgages.

52. After the making of a mortgage contain

ing covenants of seisin against incumbrances,

and of warrant}', the mortgagor took an assign

ment of a prior outstanding mortgage. Held

tbat even if there wls no merger, such prior

mortgage was, by the covenants in the second

mortgage, postponed to such second mortgage, so-

that a foreclosure of the second mortgage, and

the expiration of the time to redeem therefrom,

without redemption, cut off all rights under the

first mortgage, including the right to redeem

from a foreclosure thereof.—Hooper v. Henry, 17

N. W. 476, 31 Minn. 264; Hinman v. Same, Id.;

Hooper v. Heyderstadt, Id. ; Hinman v. Same, Id.

68. By a contract for the construction of s>

house by plaintiffs for defendant on the latter's

land defendant agreed on completion of the house

to give a mortgage of the property to plaintiffs-

to secure deferred payments on the contract.

Held, that defendant was bound not to put any

incumbrance on the property prior to such mort

gage: and that, defendant having given a mort

gage to a third party without consideration,

after plaintiffs had become entitled to their

mortgage, plaintiffs were entitled to an adjudi

cation declaring such mortgage to be subject to-

their security, or, as against defendant, they

might recover damages for breach of the con

tract,—prima fade, the amount of the debt.—

Dye v. Forbes, 24 N. W. 309, 34 Miun. 13.

54. After maturity of a note, secured by »

mortgage of real estate, and in pursuance of an

agreement between the parties for an extension,

the mortgagor executed and delivered a newnoter

and mortgage to the mortgagee, who then deliv

ered up to him the old note and mortgage; the

purpose of the transaction being to continue the-

samo debt and security therefor. The new mort

gage was not recorded, and the old mortgage was-

not satisfied of record. The mortgagor after

wards procured loans on other mortgagee of the-

same property by producing his first note and

mortgage, and stat ing that the mortgage was sat

isfied and the debt paid, the lenders relying-

wholly on his statements. Held, that therewas-

no payment of the original debt, nor discharge of

the original mortgage, and that the extended mort

gage was entitled to priority over the mortgage*

given to secure the loans; the record of the orig

inal mortgage being constructive notice to the

lenders of the rights and equities of the mort

gagee.—Geib v. Reynolds, 23 N. W. 923, 35 Minn.

331.

55. A mortgage did not describe tho land in

tended to bo convoyed. A second one was give»

which recited that it was executed to correct
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the mistake. Both mortgages were duly recorded,

and the second was foreclosed under a power of

sale. The notice of foreclosure and, the sheriff'!!

certificate of sale were in the form required by

the statute regulating foreclosures by advertise

ment, but they did not show that the mortgage

purported to convey any rights in the premises

antecedent to its date. Held, that the second

mortgage took effect by relation as of the date of

the first, as against all who had dealt with the

land with notice of the mistake, and they were

foreclosed by the sale.—Brown v. Morrill, (Minn.)

48 N. W. 838.
45 Minn. 4S3.

Recording—Sufficiency and effect.

56. The record of a mortgage, so defective in

description as to make its reformation necessary

before foreclosure, is rot notice to a subsequent

Surchaser or morteagee.— Simmons v. Fuller, 17

tinn. 435, (Gil. 402.)

57. The record of a mortgage is sufficient if it

supply the same information which would be

furnished by an inspection of the rccoiaed in

strument.—Thorwarth v. Armstrong, 20 Minn.

404, (Gil. 419.)

58. The register, in recording a mortgage, in

stead of following the description of the property

therein contained, by mistake added a false and

impossible particular to the description. The

correct particulars designated the property so as

to render it unmistakable. Held, that the error

■of the clerk did not vitiate the record. —Thor

warth v. Armstrong, 20 Minn. 464, (Gil. 419.)

59. a note secured by mortgage drew interest

ut the rate ol 2>£ per cent, per month. Neither

the mortgage nor record disclosed the rate of in

terest. Held that, as to subsequent incumbran

cers and purchasers, it operated as a lien for prin

cipal, with interest at 7 per cent, per annum on

ly.—Whittacre v. Fuller, 5 Minn. 503, (Gil. 401.)

Distinguished in Mills t. Kellogg. 7 Minn. 478, (Gil. 182.)

60. Comp. St. Minn. c. 85, 8 8, requires that a

Oeed shall bo executed in the presence of two

witnesses, who shall subscri bo their names, etc.

A mortgage properly executed was, through mis

take of the register of deeds, recorded as having

.inly one witness. Held, that such record was

no notico to a subsequent grantee or mortgagee.

— Purrett v. Shaubhut, 5 Minn. 323, (Gil. 253;)

Thompson v. Morgan, 0 Minn. 292, (Gil. 199.)

61. A mortgage of land, although not entitled

to be recorded because attested by but one wit

ness, was nevertheless recorded. Held, that it

was valid as against the mortgagor and his gran

tee of the land and others taking, or assuming to

take, an interest in the land with notice thereof.

—Johnson v. ttandhoff, 14 N. W. 889, 30 Minn. 197.

62. A mortgage of lands situated in part in

the county of M. and in part in the county of R.

was duly recorded in full in R., but in the rec

ord of it in M the description of the land situ

ated in R. was omitted. Held, that such record

in M. did not authorize a sale of the land situated

in R. on foreclosure by advertisement in M.—

Van Moter v. Knight, 20 N. VV. 142, 32 Minn. 205.

63. A mortgage intended to cover the undivid

ed half of lots 6 and 7, block 21, and lots 3, 4, 5,

and 6, block 44, in a certain addition, and a saw

mill in said lots 6 and 7, by mistake described

the property as the undivided half of lots 3, 4,

5, and 6, block 21, in such addition, being the

same premises described in a certain recorded

deed, "there being a saw-mill on the premises."

The premises described in the deed referred to

were lots 6 and 7, Mock 21, and lots 8, 4, 5, and

6, in block 44. Held, that record of such mort

gage was not notice to subsequent purchasers of

the property intended to be conveyed.—Simmons

v. Fuller, 17 Minn. 485, (Gil. 402.)

64. A devisee of land subject to a mortgage

duly recorded, is chargeable with knowledge

thereof, au>I, after a reasonable time, with notice

of the open and exclusive possession of a purchas

er under a foreclosure to which he was not a

party.—Jellison v. Halloran, (Minn.) 46 N. W. 832.

44 Minn. 199.

65. Plaintiff held a senior mortgage for $<V70;

defendant a junior mortgage, which was first

recorded, and which he had taken in good faith,

without knowledge of plaintiff's prior rights.

The records showed in the chain of title under

which defendant claimed a conveyance of the

land subject to a mortgage for $670 in favor of

the plaintiff, but the records also showed that,

subsequent to the date of the execution of that

deed, the plaintiff had discharged a mortgage

for that amount upon the same land, and in the

certificate of discharge had declared that the

mortgage so discharged was the only mortgage

she held on the property, notwithstanding the

record to the contrary. No other mortgage ap

peared of record. Held, that defendant was jus

tified in acting upon the recorded disavowal of

the existence of any other mortgage than the ono

discharged, and was not required to make fur

ther inquiry.—Lindauer v. Younglove, (Minn. ) 49

N. W. 384.

47 Minn. 62.

66. Where a mortgage is made and recorded

before the mortgagor acquires title to the land,

for the purpose of raising part of the purchase

money, the record thereof is not, under the record

ing act, notico to the vendor of the land, who sub

sequently conveys to the mortgagor, and takes at

the same time a purchase-money mortgage.—

Schoch v. Birdsall, (Minn.) 51 N. W. 383.

67. In determining the appropriate book ip

which to record an instrument, wiiether as deed

or mortgage, regard is to be had to its terms

alone, and not its legal effect, when taken in

connection with somo other instrument.—Benton

v. Nicoll, 34 Minn. 221.

Instrument of defeasance.

63. Where a deed absolute and bond constitute

in fact a mortgage, their proper record is construc

tive notice of such fact.—Hill v. Edwards, 11 Minn.

32, (Gil. 5.)

DIstlnguiHheU In Welde v. Gohl. 21 Minn. 451.

C9. The recording of a bond to reconvey ex

ecuted three days after a deed absolute, where

neither instrument refers to the other, is not suffi

cient to put a purchaser upon notice that the
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transaction wns intended as a mortgage.—Weide

T. Gehl, 21 Minn. 449.

Distinguishing Hill t. Edwards. 11 Minn. IB. (Oil. 5.)

70. Under the registry act in force in 1855,

£ev. St. Minn. art. 2, c. 8, 8 5, as amended by

ws 1854. c. 21, 8 4,) providing that desds, mort

gages, and "other instruments, "—three classes,

—should, each class, be recorded in separate

books, it was sufficient constructive notice of the

legal effect of a mortgage in the form of a deed

absolute and a bond of defeasance if the deed

was recorded as a deed, and the bond as a bond,

or instrument other than a deed or mortgage. —

Benton v. Nicoll, 24 Minn. 221.

71. A defeasance In form of a separate agree

ment to quitclaim, not acknowledged, is not en

titled to record ; and, if recorded, is not construct

ive notice, and will not defeat the title of one

taking without actual notice, by deed from the

mortgagor of his right, title, and iuterest.—Cogan

v. Cook, 22 Minn. 137.

Distinguishing Marshall T. Roberts, 18 Minn. 405, (Gil.

Mi.)

72. Where, on the execution of a deed of land,

absolute in form, a bond for a reconveyance, up

on payment of a specified sum and interest at a

specified time, is made, at the same time and of

the same date as the deed, such bond is, if so

intended, an "instrument of defeasance," within

Gen. St. Minn. 1878, c. 40, 8 23, providing that

"when a deed purports to be an absolute convey

ance in terms, but is made or intended to be made

defeasible by force of a deed of defeasance, or

other instrument for that purpose, the original

conveyance shall not be thereby defeated or

affected as against any person other than the

maker of the defeasance, or his heirs or devisees,

or persons having actual notice thereof, unless

the instrument of defeasance is recorded in the

registry of deeds of the county where the lands

lie;" and, if such bond is duly recorded, it pro

tects the right of defeasance which it is intended

to secure against all persons without any notice

to them, except such as is given by the record.

The fact that the bond does not show on its face

that it was intended as a defeasance does not

make a case of an unrecorded conveyance, with

in section 21 of that chapter. Distinguishing

Buse v. Page, 19 N. W. 736, 20 N. W. 95, 3:3 Minn.

111.—Butman v. James, 27 N. W. 66, 34 Minn.

547.

78. Where a mortgagee of real property takes

and properly records an absolute conveyance to

himself from the mortgagor, instead of a mortgage

in common form, his rights are fully protected as

against subsequent creditors of his mortgagor,

without the recording of an instrument of defea

sance, wmcn neexecuted and delivered tothemort-

|fagor.—Marston v. Williams, (Minn.) 47 N. W.

45 Minn. 116.

Omission to record.

74. After the making of a contract for the

purchase of land, the purchaser contracted with

plaintiff for materials to he furnished by the lat

ter for a house thereon. The deed of the land

and a mortgage for purchase money were subse

quently executed at the same time, but neither

was recorded until after the materials had been

furnished and a statement and claim of a me

chanic's lien therefor had been filed. Held, that

the lien of the mortgage was intrinsically supe

rior to the mechanic's lien, and the omission of

the mortgagee to record his mortgage until the

deed was recorded was not to be construed as a,

waiver or estoppel, so as to subordinate the lien

of the mortgage to that of plaintiff; plaintiff hav

ing had no notice of the mortgage, although be

had knowledge of the unrecorded deed.—Oliver

v. Peterson, (Oliver v. Davy,) 25 H. W. 629, 34

Minn. 292.

75. In an action to reform and foreclose a-

mortgage, a notice of lis pendens was duly filed

before the recording of a deed from the mort-

rs to a grantee against whom a Judgment

been recovered previously. Held that, un

der the Minnesota recording act, (Oen. St 1878,

c. 40, 8 21,) by which a conveyance not recorded

is void as against any judgment lawfully ob

tained against the person in whose name the

title to the land appears of record prior to the

recording of such conveyance, plaintiffs were

entitled to priority as against such judgment;

the judgment debtor's title not being of record

when the lis pendens was filed.—Lebanon Sav.

Bank v. Hallenbeck, 13 N. W. 145, 29 Minn. 822.

Extension of time for payment.

76. An agreement between a mortgagor and

mortgagee, extending the time for payment of the

debt secured by a recorded mortgage, does not

discharge the lien of the mortgage as to subse

quent incumbrancers or purchasers, though they

have no knowledge of such agreement.—Whitta-

cre v. Fuller, 5 Minn. 508, (Gil. 401.)

Bights of junior mortgagee.

77. The mere fact that a junior mortgagee of

lands covered by plaintiff's mortgage also holds

morlgages due on otner land will not authorize a

court of equity to require such junior mortgagee

to first exhaust his other securities before re

sorting to that upon which plaintiff's lien is prior.

—Rogers v. Holyoke, 14 Minn. 220, (Gil. 158. )

78. F. gave his note for $1,000, with interest at

8 per cent, per month, and to secure the same exe

cuted a mortgage conditioned for the payment of

$1,000, according to the conditions of the note, no

express reference being made to the interest.

Collaterals were also delivered as additional secu

rity, upon which the mortgagee subsequently col

lected more than $1,000. No specific direction was

given as to the application of the proceeds of such

collaterals. Held that, as between mortgagor and

mortgagee, the mortgage secured the principal

of the note, with interest at the stipulated rata

until maturity, and at the rate of 7 per cent there

after; and, as against a mortgagee in a second

mortgage given by F., the law would apply the

proceeds of the collaterals first to the payment of

interest on the principal debt.—Lash v. Kdgerton,

18 Minn. 210, (Gil. 197.)

79. A second mortgagee, who has foreclosed un

der a power of sale, and purchased the land, may

sue to have the first mortgage adjudged paid,

though no steps have been taken to foreclose it,

and the time for redemption from his own foreclos

ure has not expired.—Kedin v. Branhan, (Minn.)

45 N. W. 445.

43 Minn. 288.

gage

had
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80. F., the owner of three several blocks of land

which were incumbered by mortgage, conveyed

one block to S., subject to the payment of the

whole mortgage debt, which by the "terms of the

■deed was assumed by the grantee, who also subse

quently executed a second mortgage upon the

block so conveyed. Held, that the effect of the

stipulation in the deed was to charge the block in

•question with the payment of such prior mortgage,

and the second mortgagee and his assigns are af

fected with notice of such charge or incumbrance

upon the land mortgaged to them, and are bound

by it; and they can acquire no title to the other
■blocks, under a redemption of the first mortgage

from a sale upon foreclosure, which equity will

permit them to assert aguinst the flrst-nnmed

grantor, F.—Miller v. Fasler, 44 N. W. 256, 42 Minn.

Sub; Same v. Eisele, 44 N. W. 257, 42 Minn. 368.

Eights of junior judgment creditor.

81. Held, by adivided court, affirming the decis

ion of the trial court, that a judgment creditor of

the mortgagor, the lien of whose judgment is jun

ior to that of the mortgage, is not under a disabil

ity, as against the mortgagee, to acquire a tax-titie

■bo as to divest the mortgage lien.—Wilson v. Gadi-

*nt, 29 N. W. 887, 86 Minn. 59.

V. Rights and Liabilities of the Parties.

Interest in land.

82. Where, under a deed of land absolute in

terms, and a bond for reconveyance duly record

ed, the interest In the land of' the grantee in the

deed is that of a mortgagee simply, such inter

est Is not subject to the levy of an attachment

or execution or the lien of a judgment.—Butman

v. James, 27 N. W. 66, 84 Minn 547.

-Title and possession.

88. A mortgage Is a security only, and until

foreclosure the legal title to the* lands remains in

the mortgagor. Adams v. Corriston, 7 Minn. 458,

(Gil. 365,) and Hill v. Edwards, 11 Minn. 22, (Gil.

£,) followed.—Berthold v. Holman, 12 Minn. 335,

(Gil. 221.)

Action for possession.

84. A mortgagee who has never asserted his

right of entry upon the mortgaged premises can

not do so for the first time after the right of fore

closure is barred by the statute of limitations.

—Benton v. Nicoll, 24 Minn. 221.

85. The effect of the Minnesota statute which

provides that "a mortgage of real property is not

to be deemed a conveyance, so as to enable the

owner of the mortgage to recover possession of

the real property without a decree of foreclos

ure," (Gen. St. 1866, c. 75, $ llt) is to cut off

the common-law right to maintain an action for

possession before foreclosure.—Rice v. St. Paul

& P. R Co., 24 Minn. 464.

Right to rents.

86. A mortgagee has not, merely by virtue of

his mortgage, any right before foreclosure to the

rents of the mortgaged property, but is liable to

the owner for such rents collected by him.—Spon

ger v. Levering, 8 Minn. 461, (Gil. 410.)

Eight to timber cut.

87. A mortgagee is not, after default and before

foreclosure, entitled to the possession of timber

cut from the mortgaged premises.—Adams y. Cor

riston, 7 Minn. 456, (Gil. 365.)

Waste.

88. The remedy of a mortgagee for improper

cutting of timber from the mortgaged premises

before he is entitled to the possession iB by appli

cation to the court to restrain the waste.—Berthold

v. Holman, 12 Minn. 385, (Gil. 221.)

Payment of taxes.

89. A mortgagee, by payment of taxes, acquires

no personal claim against the mortgagor. He can

only add the amount to that secured by the mort

gage, and enforce it as a lien upon the land, on

loreclosure.—Spencer v. Levering, 8 Minn. 461,

(GIL 410.)

90. Though Gen. St. Minn. 1878, o. 11, § 104, pro

vides that taxes paid by the mortgagee on the

mortgaged premises may be collected in the same

manner as the amount secured by the original lien,

and as a part thereof, there can be no recovery of

taxes paid bv him after the original debt is barred

by limitation.—Hill v. Townley, (Minn.) 47 N. W.

653.

45 Minn. 167.

Eight to purchase at tax sale.

91. Where a mortgage contains a condition that

if the mortgagor shall pay the mortgage debt, and

"all taxes which may be hereafter assessed on said

premises, then this deed to be void, " the mortg-agor

cannot, as against the mortgagee, acquire title to

the premises by purchasing at a sale for taxes as

sessed after the execution of the mortga

lison v. Armstrong, 9 N. W. S0J, 28 Minn. :

92. In Minnesota, a mortgagee may acquire tax-

title to the mortgaged premises as against the

mortgagor, where he is neither legally nor equita

bly bound to protect the property against the

taxes for which the sale is made, since such a

mortgagee is not among the persons forbidden by

Gen. St. Minn. c. 11, $ 87, to acquire tax-titles.

—Reimer v. Newell, (Minn.) 49 N. W. 865.

47 Minn. 237.

Removal of buildings on mortgaged

premises.

93. Laws Minn. 1869, c. 64, making it a crimi

nal offense for a mortgagor to remove any build

ing situated upon mortgaged real estate to the

prejudice of the mortgagee, "with intent to im

pair or lessen the value of the mortgage, " with

out the mortgagee's consent, is not applicable to

a case where a mortgagor removes such building,

not with intent to impair the value of the mort

gage, but in performance of his duty to remove

a nuisance, especially if done in pursuance of

an order from public authority.—Chute v. State,

19 Minn. 271, (Gil. 230.)

94. To maintain an action by a mortgagee un

der Laws Minn. 1869, c. 64, forbidding the re

moval of any building situate upon real estate

on which "any mortgage or mechanic's lien ex

ists" to the prejudice of tho holder of the

mortgage or lien, the actual subsistence of the
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mortgage alleged in the complaint must be
proved. —Bean v. Cochran. 24 Minn. 60.

Expenses of repair and preservation of

property.

95. The estate of a tenant in common is charge

able in favor of his co-tenant for his share of the

expense necessarily incurred by the latter for the

repair and preservation of the property; and a

mortgagee of an undivided interest, whose mort

gage lien is subject to such a churge, may pro

tect his security by paying the claim of his mort

gagor's co-tenant, and hold the mortgaged estate

for his reimbursement. — Darling v. Harmon,

(Minn.) 49 N. W. 686.

47 Minn. 166.

96. This right of the mortgagee is not preju

diced by the fact that he made ui>- payment while

litigation was pending between the tenants in

common, involving the question of the mort

gagor's liability; but the mortgagee takes upon

himself the burden of Droving the liability of the

mortgaged estate for the claim thus paid. —Dar

ling v. Harmon, (Minn.) 49 N. W. 686.

47 Minn. 166.

Mortgagee in possession.

97. Ejectment will not lie on behalf of a mort

gagor againsta mortgagee lawiully in possession,

after condition broken, to recover possession of

the mortgaged premises. —Pace v. Chadderdon,

4 Minn. 499, (Oil. B90.)

98. To constitute a "mortgagee In possession, "

the mortgagee must be in possession by reason of

the agreement or assent of the mortgagor or own

er that he have possession under and because of

the mortgage. Assent, however, may be implied

from circumstances, and is established where, the

mortgagor having removed permanently from the

state, the mortgagee demanded and received pos

session from his wife, under tho mortgage or by

virtue of rights supposed to have been acquired

under an abortive foreclosure of it.—Rogers v.

Benton, (Minn.) 38 N. W. 765.

89 Minn. 39.

99. Where the mortgagee has gone into posses

sion as "mortgagee in possession, " and so remains

(the mortgage being unpaid) until the right of ac

tion by the mort/mgor to redeem is barred, he be

comes vested with the title.—Rogers v. Benton,

38 N. W. 765, 39 Minn. 39.

100. Where the mortgagor has surrendered pos

session to the mortgagee, and the latter has gone

into actual possession, and during the 10 years

thereafter he has done nothing indicating an in

tention to abandon it or to restore it to the mort

gagor, and the latter has not re-entered or assert-

ed any right to do so, the mere fact that the mort

gagee temporarily omitted to actually occupy the

premises during a portion of the 10 years will not

affect his rights as "mortgagee in possession."

Under such facts, the possession must bo deemed

to have continued in him.—Rogers v. Benton, 38

N. W. 705, 39 Minn. 39.

101. A senior mortgagee, acquiring possession

by consent of the mortgagor after a foreclosure

sale under a junior mortgage, but before the title

and right of possession of the mortgagor have

been extinguished by tho expiration of the year

for redemption, has the rights of a mortgagee in

possession.—Jones v. Rigby, (Minn.) 43 N. W. 390.

41 Minn. 530.

102. After the expiration of the time within

which a mortgage may be enforced by foreclosure,

the mere entering into possession by the mortga

gee, without objection on the part of the mortga

gor, does not restore the mortgage to efficacy, or

entitle the mortgagee to the rights of a mortgagee

in possession.—Banning v. Sabin, (Minn.) 48 N.

W. 8. 45 Minn. 431.

VI. Assignment of Debt and Mortgage.

What constitutes, and effect, generally.

103. An assignment of a mortgage belonging to

a firm, describing the partners by their individ

ual names and by their firm name, signed by

their individual names, and sealed with their In

dividual seals, is effective.—Morrison v. Menden-

hall, 18 Minn. 232, (Gil. 213.)

104. Until foreclosure or entry after condition

broken, a mortgagee has no conveyable interest in

the mortgaged premises, and therefore his con

veyance passes no interest in the mortgage, where

It fails to show an intention to assign the debt.—

Hill v. Edwards. 11 Minn. 22. (Gil. 5;) Greve v.

Coffin, 14 Minn. 345. (Cil. 203;) Everest v. Fer

ris. 10 Minn. 20, (Gil. 14.)

•fhe rases of Hill v. Edwards. It Minn. 22. (Gil. 6.) and

Everest v. FerriB, 16 Minn 28, (Oil. 14.) are distln(?nlnhod
Id Johnson v. SandhoB. 11 N. W. 891, 30 Minn. 201.

105. A warranty deed given by a mortgagee not

In possession, and before entry for condition

broken, will not. without its being shown that

such was the intention, operate as a transfer of

the mortgage or debt secured thereby.—Gale v.

Battin, 12 Minn. 287, (Gil. 188.1

106. A quitclaim deed of mortgaged premises

by the mortgagee to a stranger, before maturity

of tho mortgage debt, does not operate as an as

signment of the debt or mortgage.—Johnson v.

Lewis, 13 Minn. 364, (Gil. 837.)

107. A mortgage Is a mere incident of the debt

secured thereby, and an assignment of the debt

draws with it the mortgage.—Humphrey v. Buis-

son, 19 Minn. 221, (Gil. 182.)

108. A guardian of a minor, without license

from the probate court, sold and convoyed to a

bona flde purchaser a note and mortgage belonging

to the estate of such ward. Held, that such

purchaser acquired a valid title, for the mort-

gago passod as incident to the debt, evidenced

by the note, which the guardian had authority

to sell without license.—Humphrey v. Buisson,

19 Minn. 221, (Gil. 182. )

109. The power of sale in a mortgage Is a part

of the mortgage, and will pass with it, though

not specially mentioned in the assignment.—

Brown v. Delaney, 22 Minn. 849.

110. The mere possession of a note and mortgage,

by a person other than the payee and mortgagee,

to whom the note was payable, it being unindors

ed, is not evidence of title in such person.—Baus
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man v. Keller, 36 N. W. 333, 38 illnn. 197;

Sanborn v. Trustees of Hamliue University, 36

N. W. 338, 38 Minn. 211.

Eights of assignee—Good faith.

111. The fact that an assignee of a mortgage

relied upon an abstract tbat did not recite an

incumbrance existing in the chain of title to the

land raises no equity in his favor, though it was

the usual custom to rely upon abstracts.—

Daugbaday v. Paine, 6 Minn. 443, (Oil. 304.)

113. Under Comp. St Minn. o. 85, g 28, providing

tbat the recording of an assignment of a mortgage

sball not, in itself, be deemed notice of such as

signment to the mortgagor, so as to invalidate

payments made to the mortgagee, a mortgage,

though made to secure a negotiable note, has not

the privileges of negotiable paper, but passes to

the assignee as an ordinary chose in action, sub

ject to all equities of the mortgagor prior to notice

of assignment.—Johnson v. Carpenter, 7 Minn. 176,

(Gil. 180;) Hostetter v. Alexander, 22 Minn. 559.

112n. The assignee of a mortgage on real estate

takes it subject to the defense that it is satisfied,

though the satisfaction does not appear of record.

—Redin v. Branhan, 45 N. W. 445, 43 Minn. 288.

118. The fact that, at the time of the assign

ment of a note and mortgage, they are not in the

assignor's possession, should put the assignee on

Inquiry as to his assignor's title, and, if he makes

none, he is not a purchaser in good faith, within

the registry laws, and his assignment, though re

corded, does not take precedence of a prior unre

corded assignment of the same note and mortgage,

though the assignor covenanted that be had good

right and lawful authority to assign.—U'Mulcahy

v. Knapp, 8 N. W. 906, 28"Minn. 81.

114. Where a mortgagee assigns one note se

cured by a mortgage to one person, and after

wards the other note and the whole mortgage to

another person, who puts the assignment on rec

ord, the latter is not a bona fide purchaser with

out notice as to the first assignee, as the mort-

fage showed the existence of the first note.—

Wilson v. Wallace. 13 N. W. 907, 30 Minn. 4.

Distinguished In Solberg v. Wright, 22 N. W. 382, 83
Minn. 226.

Assignment of part of debt.

115. A mortgage was given to secure five

promissory notes, three of which, together with

so much of the mortgage as secured such three

notes, were assigned to a third person, the

mortgagee retaining the balance. Held, that the

assignee was, for the purpose of collecting his

notes, vested with the entire legal title of the

mortgage, and might foreclose the same under

the power of sale.—Brown v. Delaney, 22 Minn.

849.

116. Where notes secured by one mortgage, ma

turing at different times, are assigned to differ

ent persons, in the absence of anything showing

a different intent, they will be paid pro rata out

of the proceeds of the security.—Wilson v. Wal

lace, 13 N. W. 907, 30 Minn. 4.

117. The payee of two notes secured by a mort

gage of land assigned one of the notes, and also

assigned the mortgage to the same parties, by an

assignment whereby ho purported to "bargain,

sell, and assign said mortgage * * * to secure

tne payment of said note. " Held, that this gaya

the assignees a preference in the application of

the proceeds realized from the mortgage, and

that the assignment of the mortgage transferred

the entire legal estate or interest of the mort

gagee therein, and he retained only an equitable

interest in the surplus after satisfying the amount

due his assignees ; and, such assignment having

been duly recorded, a foreclosure of the mort

gage by the assignees, duly and legally made,

was valid and binding upon the mortgagor, and

his title passed thereby to the purchasers, and

they, if purchasers in good faith, were protected

against any claim of a subsequent assignee of the

other note secured by the mortgage and still out

standing.—Solberg v. Wright, 22 N. W. 881, 33

Minn. 224.

DIstlniruiKhlnK Wilson r. Elgenbrodt, 1« N. W. »H7. 90
Minn. f. Hall v. MeCoruiIck, 17 N. W. 820, 81 Minn. 2JSO.

VTL Transfer of Property Mortgaged.

Bights and liabilities of grantee—Es

toppel to deny mortgage.

118. A grantee in a deed reciting a mortgage,

subject to which the deed Is made, is bound by

the equities of the mortgagee, though the mort

gage, by reason of defective execution, is not

valid as a mortgage.—Ross v. Worthington, 11

Minn 438, (Gil. 323.)

119. Where a married man executes a mortgage

of his homestead in which his wife does not join,

but, after he is divorced, transfers the land, subject

to the mortgage, the grantee is estoppod to ques

tion its validity, as it is competent for the parties

to the deed to provide for the payment of the debt

for which the grantor was personally liable, and

make the land the primary fund for tho payment

of the mortgage.—Alt v. Banholzer, 29 N. Vf. 074,

36 Minn. 57.

Liability for mortgage debt.

120. Where an owner of mortgaged lands sells

a portion thereof, tho portion remaining in his

hands becomes primarily liable for the mortgage

debt, and the portion sold liable only in the in

verse order of its alienation. —Johnson v. Will

iams, 4 Minn. 260, (Gil. 183.)

121.Where a grantee receives a deed of lands

incumbered by mortgage, which is expressly ex

cepted from the covenants, the presumption is, in

the absence of evidence to the contrary, that the

land is taken subject to the lien of the mortgage,

if valid; and, as respects the lien thereof upon the

land, it is the duty of the purchaser, and not the

Beller, to discharge the same.—Gerdine v. Menage,

(Minn.) 48 N. W. 91.

41 Minn. 417.

122. Where one conveys land by deed absolute to

secure a debt, and the grantee executes a defea-

sance.which is not recorded though the deed i9, tho

transaction constitutes a mortgage, and judgments

properly docketed against such a mortgagor are

liens upon his equity of redemption in the prem

ises, and an action to have them so declared may

be maintained against a subsequent purchaser

having knowledge of the facts, and holding the
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land under n deed direct from the mortgagee.—

Marston v. Williams, (Minn.) 47 N. W. 644.

45 Minn. 116.

Assumption of mortgage debt.

123. Where the grantee of property subject to a

mortgage, as part of the consideration for the con

veyance, assumes and agrees to pay the mortgage

debt, the holder of such mortgage debt may main

tain an action against the grantee.—Follansbe v.

Menage, 9 N. W. 882, 23 Minn. 311.

Distinguished in Brown v. Stillman, 45 N.W.3.43 Minn.
129.

124. Plaintiff conveyed land subject to a mort

gage to one who did not assume the payment of

the mortgage, and who afterwards conveyed by

warranty deed to defendant, who promised in such

deed to satisfy the mortgage. Held, that this

promise created no personal liability on the part

of defendant to plaintiff, the mortgagor, being only

a covenant to indemnify defendant's grautor

against his warranty.—Brown v. Stillman, (Minn.)

45 N. W. 2.
43 Minn. 120.

DhrtinRUlnhlnn; Follarnibee t. Johnson, 9 N. W. 882, 28
lllnn. 811.

125. Where the grantees of land subject to a

mortgage do not assume it, a stipulation in a con

veyance by them that their grantee shall and

does assume the mortgage does not make such

grantee personally liable; but the clause operates

onlv to the extent of the land. Brown v. Still-

man, 45 N. W. 2,43 Minn. 136, followed.—Nelson

v. Rogers, (Minn.) 411 N. W. 526; Same v. Flan-

drau, Id.

47 Minn. 103.

126. Plaintiff conveyed land to D., and took a

mortgage for part of the purchase money. D.

conveyed to B., who assumed and agreed to pay

the mortgage. B. conveyed to defendants, sub

ject to the mortgage, but they did not assume to

pay it. Held that, even conceding the sale to B.

to have been in reality a sale to defendants, and

to have been made by D. 's agents, who were in

structed to sell only on the grantees' assuming

the mortgage, defendants not having assumed it,

and being under no obligation to plaintiff (D. 's

Grantor) to assume it. did not become personally

liable, and it is immaterial by what device or

evasion they avoided assuming it.—Nelson v.

Rogers, (Minn.) 4'J N. W. 520; Same v. Flan-

drau, Id.

47 Minn. 103.

127. A purchaser of land, who takes it subject

totwo mortgages, both of which be agrees to pay,

cannot deal with the first so as to destroy the lien

of the second; and where the premises" are sold

upon foreclosure of th? first mortgage, and he

takes a conveyance of the title of the purchaser

at such sale alter it has become perfected, he is

estopped to set up the title thus acquired against

the second mortgage; and he is thus estopped,

not only against the holder of such second mort

gage, but against parties entitled to be subrogat

ed to the rights of the second mortgagee, as

guarantors of the debt secured thereby, and paid

by them for their own protection.—Conner v.

How, 29 N. W. 314, 35 Minn. 518.

V.lM.DIG.—40

VIII. Merger.

When efl82ted.

12S. Where the legal and equitable interest in

land meets in the same person, there will in eq

uity be no merger, if he intend there should not

be; and if it is clearly to his interest that there

be no merger, this intention will be presumed.—

"Wilcox v. Pnvis. 4 Minn. 197, (Oil. 139:) Davis

v. Pierce, 10 Minn. 37(1, (Gil. 302;) Horton v.

Maffitt, 14 Minn. 2S9, (Gil. 210.)

129. The owner of land, after giving a mortgage

thereon to secure notes given by a partnership of

which he was a member, assigned his property for

the benefit of creditors. Subsequently, through

T., and in her name, he purchased the notes and

mortgage, and sold them to plaintiff, butT., con

trary to direction, transferred them to the as

signee. Held, that the purchase of the notes and

mortgage by the mortgagor did not cancel the

mortgage, and that the purchaser from him could

in equity enforce the same against the land.—Ba

ker v. Terrell, 8 Minn. 195, (Gil. 165.)

130. In an action on a mortgage of which plain

tiff had become the owner by assignment, the de

fense of merger is not sustained by a mere show

ing that prior to the assignment plaintiff had ac

quired the fee of the lanu through the foreclosure

of a subsequent mortgage given to him by defend

ant.—Flanigan v. Sable, (Minn.) 46 N. W. 854.

44 Minn. 417.

IX. Payment and Release—Satisfaction.

Payment in installments.

181. Subsequent to the giving of a promissory

note for f5,000, payable on or before five years

afU»r date, the maker executed to the payee a mort

gage embracing several lots of land, to secure the

payment of the note, but in which the incumbrance

was apportioned so that specified sums—parts of

the entire $5,000—were charged upon particular

lots. Held, that the effect was to so divide the

original debt that the several sums specified in the

mortgage might be paid separately by the mort-

gagor or his assigns, within the time stated in the

original note, so as to secure a discharge of such

incumbrances.—Barge v. Klausman, (Minn.) 44 N.

W. 69.

42 Minn. 281.

Application of payments.

132. Where the mortgage and record thereof dis

closed that the mortgagor stipulated to pay, after

maturity, a greater than the legal rate of interest,

subsequent incumbrancers are not entitled to have

payments voluntarily made after maturity atsuch

stipulated rate applied in any other way than as

the parties thereto have applied them. Board of

Sup'rs Ramsey County v. Heenan, 2 Minn. 330,

(Gil. 281,) distinguished.—Mills v. Kellogg, 7 Minn.

469, (Gil. 377.)

niHttngnlahlng; also Whlttacre v. Poller, 5 Minn. 508,
(Gil. 401.)

Extinguishment of obligation to in

demnity.

133. A deed absolute in form was executed to

indemnify the grantee therein from a certain

mortgage, upon which said grantee was liable as
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mortgagor, the grantee executing a bond ror re

conveyance. The remedy on the mortgage became

barred by the statute of limitations without the

debt having been paid or discharge secured, as

stipulated in the bond. Held, that the mortgage

thereby became practically extinguished, and the

obligee in the bond was entitled to a reconvey

ance Just as if he had secured an actual dis

charge of the mortgage.—Archambau v. Green,

21 Minn. 620,

Release to grantee of mortgagor.

184. The fact that the holder of the mortgage ex

ecutes a release to one who is therein described as

frantee of the mortgagor, conclusively charges

im with notice of the fact that a conveyance has

been made by the mortgagor to such releasee, and

he is bound at his peril, before he executes a re

lease, to ascertain the terms of the deed, either by

examination of it, or by inquiry of the mortgagor.

—Groesbeck v. Mattison, (Minn.) 46 N. W. ia5.

43 Minn. 547.

135. Where the holder of a mortgage releases to

a grantee of the mortgagor that part of the mort

gaged premises which, as between the mortgagor

and his grantee, has become primarily liable for

the i My men t of the debt, and another person, on the

faith of such release, purchases the premises, and

pays a valuable consideration therefor, the fact

that such release may have affected injuriously the

lien of the mortgage on the remaining security, in

a way not known or anticipated at the time by the

holder of the mortgage, furnishes no ground for

avoiding the release to the prejudice of the pur

chaser of the premises released. — Groesbeck v.

Mattison, (Minn.) 46 N. W. 135.

43 Minn. 547.

Partial release.

136. It is competent for a partyholding indebt

edness, secured by a mortgage, to releuse either

the personal liability or the real estate security,

without the release of one in any mannor affect

ing the validity of the other.—Donnelly v. Simon-

ton, 13 Minn. 301, fGil. 27a.)

137. Where a mortgagor conveys a portion of

the mortgaged lands, and the mortgagee subse

quently releases the whole or a portion of the

lands retained by the mortgagor, his security is

discharged, as to the grantees, to the extent of

the value of the released lands.—Johnson v.

Williams, 4 Minn. 260, (Gil. 183.)

138. A release of a mortgage lien as to a por

tion of the premises covered by it, sufficient in

value to satisfy the mortgage debt, operates as

a release of the remainder in the hands of a bona

fide purchaser from the mortgagor subsequent to

the mortgage.—Benton v. Kicoll, 24 Minn. 221.

139. A mortgage on land to secure payment of a

sum of money at certain dates contained an agree

ment that the mortgagor should plat the land into

100 lots, of uniform size, and that the mortgagee

ohould release any of the lots when thus platted,

on payment of a specified sum for each lot. The

mortgage also provided that, in case of default in

any of the covenants or conditions, the mortgagee

might sell the premises, and out of the proceeds

retain the amount due on the mortgage. Held,

that the covenant as to partial releases ran with

the land, and inured to the benefit of the grantee

of the mortgagor, who purchased one of the lota

into which the land was platted; also that the

right to a release was not terminated by a default

in the payment of the sum secured by the mort

gage, but continued in force until the mortgagee

had fully executed the power by sale of the mort

gaged premises.—Vawter v. Crafts, (Minn.) 43 N

W. 483

41 Minn. 14.

Distinguishing Hall t. King. 87 N. W. 702. 38 Minn. 349;
Mason v. Ooodnow, 42 N. W. 482, 41 Minn. 8.

140. Where the mortgagor conveys to another a

part of the mortgaged premises, the deed contain

ing a provision that the grantee shall, as part of

the purchase price, pay the entire mortgage, the

part thus conveyed becomes, as between the mort

gagor and bis grantee, primarily liable for the

payment of the debt; and if a holder of the mort-

gagc, chargeable with actual notice of that fact,

releases to the grantee of the mortgagor that part

of the premises thus conveyed, which in value ex

ceeds the amount of the mortgage, such release

operates as a discharge of the mortgage upon the

remainder of the premises retained by the mort

gagor.—Groesbeck v. Mattison, (Minn.) 46 N. W.

135, 43 Minn. 547.

Release by quitclaim deed.

141. A quitclaim deed, made by a mortgagee of

real estate to one having an estate in the land,

operates as a release of the mortgage in favor of

such person.—Gille v. Hunt, 29 N. W. 2, 35 Minn.

357.

142. Plaintiff entered into an agreement with

one L., the owner of a lot subject to a mortgage

for $800, and defendant, who held the mortgage,

by which, on the payment to her of $125 ol the

mortgage debt and interest by plaintiff, L. was

to give plaintiff a deed of the lot subject to the

mortgage "as limited and modified" by the

agreoment; and, on the payment by plaintiff to

defendant of the residue of the mortgage debt

($>75) and interest, defendant was to release

and quitclaim "all liens, claims, or titles, of

whatever nature, and especially the aforesaid

mortgage. " Held, that the effect of the agree

ment was for the purchase of the legal title from

L., and the purchase of a discharge of the mort

gage from defendant, and would be enforced

against defendant.—Lankton v. Lamoreaux, 7 N.

W. 860, 27 Minn. 846.

Assignment to mortgagor.

143. The sale and assignment of notes and mort

gages by the mortgagee to the mortgagor, after

the latter has conveyed the lands to a third person

subject to the mortgages, does not operate as a

payment and discbarge of the same; but they re

main in force in the bauds of the mortgagor, who

can, as against this grantee of the lands, transfer

them unimpaired to the mortgagee.—Baker v.

Northwestern Guaranty Loan Co., 30 N. W. 464, 36

Minn. 1S5.

Assignment procured by mortgagor.

144. The owner of land executed a mortgage on

it, and then conveyed it to plaintiff, but the

character of the conveyance did not appear.

Before the mortgage became due, the mortgagor

paid some money to the mortgagee, and procured,

an assignment of the mortgage to one A., who.
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at the mortgagor's request, assigned it for full

value to defendant A. had no interest in the

matter, but merely acted for the mortgagor. De

fendant knew nothing of the circumstances under

which the assignment to A. was made. Held,

that the mortgage was a valid and subsisting

lien in defendant's hands.—Hall v. Southwick, 6

N. W. 799, 27 Minn. 234.

Satisfaction by foreclosure.

145. Plaintiffs, holding a mortgage on real es

tate upon which there was a prior mortgage to

another mortgagee, assigned their mortgage, for

value, to defendants, and at the same time exe

cuted to defendants a mortgage on other land,

to indemnify defendants against loss on the

mortgage thus assigned by reason of the prior

mortgage on the same premises. Afterwards de

fendants transferred the assigned mortgage to

another party, who foreclosed it, and at the sale

bid in the premises for the full amount due on

the mortgage. Held that, as defendants or their

assignee had thus received full satisfaction of

their mortgage debt by sale of the mortgaged

premises, the conditions of the indemnity mort

gage were fulfilled, and plaintiffs were entitled

to have it discharged, although the prior mort

gage had never been paid, and was still a sub

sisting lien on the premises.—Sergeant v. Ruble,

23 N. W. 535, 33 Minn. 354.

Action to cancel satisfied mortgage.

140. Plaintiff, defendant, and one G. wore co

partners, G. having personal charge of a bank

where the firm kept its surplus funds. Plaintiff

requested G. to pay a mortgage on real estate

owned by plaintiff, procure a discharge, and

charge the amount paid to plaintiff on the firm

books, which G., with defendant's knowledge,

agreed to do. He paid the mortgage, charging

plaintiff with the amount as requested; but, in

stead of having the same discharged, he secretly

caused it to be assigned to himself and defend

ant, and subsequently assigned to defendant.

Held a fraud, for which the mortgage would be

canceled and the foreclosure enjoined.—Conkcy

v. Dike, 17 Minn. 457, (Gil. 434.)

147. In an action to cancel a mortgage upon the

prround that its conditions have been fully satis-

tied, that being the only issue, and no affirmative

relief being sought by the defendant, a finding

that a specific amount is still unpaid, and that the

ac tion should therefore be dismissed, is equivalent

only to a finding that the debt is not fully paid,

and the only judgment to be rendered thereon is

one dismissing the action. — Woolsey v. Uohn.

(Minn.) 42 N. W. 1022.

41 Minn. 235.

Belief against release by mistake.

148. Nothing but the actual payment of a mort

gage debt will release the lien of the mortgage,

and where a mortgage is released in ignorance of

an intervening lien, though of record, equity will

relieve against the mistake.—Liggett v. Himle,

(Minn.) 33 N. W. 201.

38 Minn. 421.

Contradicting certificate of satisfaction.

149. A certificate, under seal, of payment of a

mortgage and note accompanying it, and authoriz

ing the register of deeds to discharge the mortgage

on the record, may, in an action on the note, be

contradicted bv parol. —Thompson v. Layman,

(Minn.) 42 N. W. 1061.

41 Minn. 295.

Necessity and effect of recording re

lease or satisfaction.

150. A release of mortgaged premises is a "con

veyance. " within Gen. St. c. 40, § 21, requiring

the registry of all conveyances of real estate as

against subsequent purchasers without notice,

and, unless so recorded, is void as aerainst such

purchasers. —Palmer v. Bates, 22 Minn. 532.

151. Where a mortgage of real estate with a

power of sale has been paid it is the duty of the

owner of the equity of redemption, as between him

and third parties having no notice thereof, to pro

cure evidence thereof to be put upon record, and,

if he fail to do so, and the mortgage is apparently

regularly foreclosed under the power, an innocent

purchaser under such foreclosure, if his evidence

of title be first recorded, will be protected.—

Merchant v. Woods, 7 N. W. 826, 27 Minn. 390;

Bausman v. Eads, 48 N. W. 7G9, 40 Minn. 148.

152. When a prior mortgage has been satisfied

of record, the recorded certificate of satisfaction

not showing by whom payment was made, a pur

chaser who has no other notice than the record

gives him may assume that it was made by the per

son upon whom was the primary duty to make it.

The fact that it appears of record that, had som~

other person mado the payment, he would have

been entitled to subrogation, does not put. the pur

chaser upon inquiry to ascertain whether such

person made it.—Ahem v. Freeman, (Minn.) 48 N

W. 677.

46 Minn. 156.

Distinguishing Oerdlnc- v. Menage. 43 N. W. 91, 41 Minn.
417.

Statutory damages for refusal to ac

knowledge satisfaction.

153. Where a mortgage which has been paid in

fact, but not satisfied of record, is afterwards as

signed, an action to have it adjudged satisfied may

bo maintained against both the mortgagee and as

signee, but the statutory damages for refusing to

acknowledge satisfaction (Comp. St. Minn. o. 85. §

89) can be recovi rjd only from the assignee, who

alone has power to satisfy it of record.—Galloway

v. Litchfield, 8 Minn. 1S8, (Gil. 160.)

X. Foreclosure bt Advertisement.

a. Tlie Right to Foreclose.

Operation and effect of statutes.

154. Where, in foreclosure by advertisement,

notice is published according to the statute in

force when publication is made, a different stat

ute having been in force when the mortgage was

executed, the existing statute affects only the

remedy, ard its application in no wise alters the

obligation of the contract.—Atkinson v. Duffy,

16 Minn. 45, (Gil. 30.)

155. While foreclosure by advertisement of a

mortgage illegally registered was pending, Laws
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Minn. March a, 18(13, was passed, legalizing such

registration. Held, on appeal from an order per

petually enjoining the mortgagee from foreclos

ing, that, although the mortgage could not be

foreclosed In the pending proceeding, it might be

foreclosed in a subsequent proceeding, and there

fore so muchof the order as "perpetually enjoined "

the mortgagee was erroneous.—Ross v. Worthing-

tou, 11 Minn. 438, (Gil. 828.)

Execution of power of sale in general.

156. In case of foreclosure under a power of

sale, if tho statutory requirements are complied

with, the foreclosure will be valid, irrespective

of any failure to comply with special require

ments of the power; for Conip. St. Minn. c. 75,

jj 1, declares that "every mortgage containing a

power of sale" may be foreclosed as thereinafter

provided.—Butterlield v. Farnham, 19 Minn. 65,

(Gil. 58.)

157. Underamortgage authorizing the mortgagee

to sell at public auction in case of default, and to

convey to the purchaser, "agreeably to the statute

in such case made and provided, " the power of sale

is a valid common-law power capable of execution

even in the absence of any statute regulating the

manner of its exorcise.—'Webb t. Lewis, (Minn.)

47 N. W. 803.

45 Minn. 285.

158. A foreclosure sale by advertisement in ac

cordance with Laws Minn. 1878, c. 53, is a valid ex

ercise of a power of sale contained in a mortgage

executed before the passage of that act, which is

in terms applicable to mortgages theretofore exe

cuted, and provides that the sheriff may act as

auctioneer, and otherwise regulates the manner of

sale, but not in any way inconsistent with the

terms of the mortgage.—Webb v. Lewis, (Minn.)

47 N. W. 803.

45 Minn. 285.

159. Where the mortgagor brings an action to

have the mortgage adjudged satisfied and dis

charged of record, the mortgagee need not seek a

foreclosure in this action, but may, pending the

action, proceed to foreclose under the power.—

Montgomery v. McEwen, 9 Minn. 103, (Gil. 93.)

Distinguishing Bldwoll v. Whitney. 4 Minn. 7G, (Oil. 45.)

Death of mortgagor.

160. The death of a mortgagor, and the fact that

his estate has been administered upon, commis

sioners appointed to adjust claims, etc., in noway

affects the lien of a mortgage given in his life

time, or the right to foreclosure, though the debt

bo secured has not been presented to commission

ers for allowance.—Jones v. Tainter, 15 Minn.

612, (Gil. 423.)

Death of mortgagee.

161. A mortgagee being dead, a foreclosure by

advertisement on a notice of sale purporting to

be given by authority of the mortgage is void;

nor could it be cured by proof that in fact the no

tice was given bv another person.—Bausman v.

Kolley, 36 N. W'. 333, 88 Minn. 197; Sanborn v.

Trustees of Hamliue University, 36 N. W. 338, 38

Minn. 211; Welsh v. Cooley, 46 N. W. 908, 44

Minn. 446.

162. Where a mortgage of lands in Minnesota,

given to secure a debt due to the mortgagee resid

ing in another state, contained a power to the mort

gagee, his executors, administrators, or assigns,

in case of default of the conditions of the mort

gage, to sell and convey the premises according to

the statute in such case made and provided, the

power of sale might be exercised by the administra

tor appointed by the probate court in the state

where the mortgagee resided, even prior to the

enactment of chapter 41, Gen. Laws 187(5, (Gen.

St 1878. e. 81. is 25.) — Holcombe v. Richards,

36 N. W. 714, 38 Minn. 38: Yoerg v. Holcombe.

35 N. W. 718. 38 Minn. 46.

Default.

163. Where a mortgage provides that on default

in the payment of interest the mortgagee may de

clare the whole sum due, the election may be ex

ercised by advertising a sale, where the foreclos

uro is by advertisement, without other notice

thereof.—Fowler v. Woodward, 4 N. W. 231, 'M

Minn. 847.

164. The holder of overdue coupon interest notes,

secured by mortgage, may, under Gen. St. Minn,

o. 81; ?§ 3, 4, foreclose the mortgage, although the

principal debt is -ot yet mature, and is held by an

other person, who is made a party to tho suit.--

Cleveland v. Booth, (Minn.) 44 N. W. 670.

43 Minu. 1C.

165. A junior mortgagee, when ho took his mo.-t-

gage, executed a written agreement that, when the

prior mortgage for $350 came due, ho would allow

a renewal thereof, and, for that purpose, would

release his mortgage, subject to the condition tbat

his mortgage should be reinstated by executing a

new one securing to him a second lien of equal

value to the one held; and that if any other judg

ments or other liens should exist, they should be

discharged before any such lien is had, "so as to

secure to me a first claim against said premises,

subject only to a mortgage for the sum of $8M. *

The debt secured by the junior mortgage became

partly due October 24, 1888, and the remainder Oc

tober 24, 1889. The prior mortgage became due

on the latter date. The junior mortgagee was au

thorized to foreclose on default in payment of the

drbt, interest, taxes, or any part thereof. Held,

that the right of the junior mortgagee to foreclose

accrued on default in the first payment, October

21, 1888, and that the contract to allow a renewal

of the first mortgage did not postpone such right

of foreclosure to the time when the prior mortgage

fell due. — Mjones v. Yellow Medicine Count v

Bank, (Minn.) 47 N. W. 1072.

45 Minn. 335.

166. The principal and one of the sureties in

two promissory notes executed mortgages, with

power of sale, to secure them. When the first

note was due, but before the maturity of the sec

ond, the other surety paid both, and took an as

signment of the mortgages, which ho proceeded

to foreclose, the principal's first; and the pro

ceeds of the foreclosure of the first mortgage

were more than had been paid on the first note.

Held, that the foreclosure of the second mort

gage was void, as tho second note, the only debt

to be secured by it, was not yet due.—Felton v.

Bissel, 25 Minn. 15.
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Action to recover debt — Discontinu

ance, etc. .

167. A mortgage was given In part to secure the

mortgagee as iadorser on a note. Judgment hav

ing been recovered on the note against the makers,

the mortgagors, the mortgagee paid the same and

took up the note. Held that, under Laws Minn.

1858, c. 42, making it a requisite to the foreclosure

of a mortgage by advertisement that execution on

any judgment recovered for tbe debt secured

should have been returned unsatisfied, such re

turn of execution on the judgment on the note

was not necessary to entitle the mortgagee to

foreclose.—Koss v. Wortbington, 11 Minn. 438,

(Gil. 323.)

168. Under Pub. St. Minn. o. 75, J 2, making

It a requisite to the foreclosure of a mortgage by

advertisement that any suit brought to recover

the debt secured shall have been discontinued, or

execution upon the judgment rendered therein

shall have been returned unsatisfied in whole or

iu part, an averment that such execution "was,

ill fact and in law, returned wholly unsatisfied, "

fully meets the requirement of the statute.—Koss

v. Wortbington, 11 Minn. 438, (Gil. 323.)

169. Judgment recovered on a note, given in

payment of interest due on a mortgage debt, is

rot a judgment for part of the debt secured by

the mortgage that will interfere with the mort

gagee's right to foreclose by advertisement.—

Goonen Schroedor, 18 Minn. 66, (Gil. 51.)

170. In setting up a title acquired under a fore

closure by advertisemeut, it is not necessary to

aver that at "tho time of giving the notice no ac

tion or proceeding had been instituted at law to

recover tbo debt secured by tho mortgage, or

any part thereof," which is properly matter of

defense. —Jones v. Ewing, 22 Mian. 157.

Record of mortgage.

171. Pub. St. Minn. c. 85, $ 52, providing that

"all conveyances of real estate heretofore made

within tho limits of this state, properly sealed

and acknowledged, with one subscribing witness

thereto, shall be legal and valid, " though retro

active, is valid, and legalizes a prior "mortgage"

executed with but ono subscribing witness; but it

does not legalize the prior registration of such

mortgage, and therefore the mortgage cannot be

foreclosed by advertisement, under Pub. St.

Minn. c. 75, 5 2, subd. 3, which makes registration

an indispensable prerequisite to foreclosure.—

Ross v. Worthington, 11 Minn. 438, (Gil. 323.)

172. Under Gen. St. Minn. 1866, c. 81, $ 2, mak

ing it necessary to the foreclosure of a mortgage

by advertisement that the mortgage bo duly re

corded, a mortgage of lands in sevural counties,

foreclosed as to tho portion lying in one county,

need not, to render tho foreclosure valid, be re

corded in another county in which are situated

only the lands unaffected by the foreclosure.—

Balme v. Wambaugh, lb Minn. 116, (Gil. 106.)

173. A mortgage described the property intend

ed to bs covered thereby as the "west half of the

south-east quarter. " It was described in the

record as the "west half of the north-cast quar

ter." Held Ineffectual, as a recording of the

mortgage, to entitle the mortgagee to foreclose

by advertisement.—Thorp y. Merrill, 21 Minn.

336.

Assignment of mortgage.

174. In Minnesota, to authorize the foreclosure

by advertisement of a mortgage by an assignee

thereof, the assignment must have been duly ac

knowledged and recorded; and if itis not properly

acknowledged, so as to entitle it to be recorded,

tho foreclosure is a nullity. — Lowry v. Mayo,

(Minn.) 43 N. W. 78.

41 Minn. 388.

17">. After a mortgage was recorded, it was as

signed by indorsing on the original an assign

ment in which the mortgage was referred to aa

the "within described mortgage." This assign

ment was then recorded apart from the mort

gage, on a subsequent page of the same record-

book. Held a sufficient record to sustain a fore

closure by advertisement.—Carli v. Taylor, 15

Minn. 171, (Gil. 131.)

176. A power, under which an assignment of a

mortgage is executed, need not, to authorize a

foreclosure by advertisement, be recorded. —Mor

rison v. Mendenhall, 18 Minn. 232, (Gil. 212.)

177. S., W., and B. entered into an agreement

under seal to engage in tho business of loaning

money, buying and selling real estate, etc., un

der the firm name of B., W. & Co., S. to trans

act the business. S. loaned money, taking a

mortgage to the three persons named, "doing bus

iness under the firm name of S. , W. &Co.,"

which he assigned by instrument in writing with

the same recitals, signed in the nameof the three

partners by himself as attorney in fact Tho

mortgage and assignment were duly recorded,

but not the partnership agreement. The mort

gage was subsequently foreclosed by advertise

ment. Held, in an action to determine adverse

claims to the property, that parol evidence was

admissible to show that the mortgage was partner

ship property; that under the partnership agree

ment S. had authority to assign the same; and

that it was not esseiltial to the validity of the

foreclosure that tho authority to execute the as

signment be recorded. — Morrison v. Mendenhall,

18 Minn. 232, (Gil. 212. )

178. Under Gen. St. 1S78, c. 81, tit 1, requiring,

among other things, to entitle a person to fore

close under a power of sale in a mortgage, that the

mortgage, and all assignments thereof, shall have

been duly recorded, a person cannot legally fore

close a mortgage unless the record title is in him;
so that, where the record shows an assignment by

the mortgagee, a foreclosure by him is void,

though his assignment may not have been abso

lute, and at the time of the sale he may have had

an unrecorded reassignment from his assignee.—

Backus v. Burke, (Minn.) 51 N. W. 284.

Distinguishing Baldwin v. Allison, 4 Minn. 25. (Oil. 11.)

Separate foreclosure for installments

of debt or separate debts.

17V. Comp. St Minn. c. 75, § 3, providing that, in

cases of mortgages given to secure the payment

of money by installments, each of such install

ments "after the first" shall bo deemed a separate

and independent mortgage, and such mortgage for
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each of such Installments may be foreclosed as a

separate mortgage, only authorized a separate

foreclosure for installments falling due subsequent

to the first installment, and the foreclosure, under

such statute, for the first installment of mortgage

indebtedness, is void.—Shorts v. Cheadle, 8 Minn.

67, (GIL 44.)

ISO. Qen. St. Minn. 1866, c. 81, $ 3, provides

that a mortgage given to secure the payment of

money by installments may be foreclosed for each

of such installments in the same manner and

with like effect as if separate mortgages had been

given for each subsequent installment. Held,

that the foreclosure of a mortgage for one of sev

eral installments did not divest the lien of such

mortgage as to the installments not due at the

time of such foreclosure.—Watkins v. Hackett,

20 Minn. 100, (Gil. 92.)

Dlnthiornlshed In Dick v. Moon. 4 N W. 41. 26 Minn. 812;
Fowler v. Johnson. 8 N. W. ilSS. 26 Minn. 840.

181. Under Gen. St. Minn. 1S60, c. 81, $ 12, the

foreclosure of a mortgage for one of several in
stallments, and the certificate of such foreclosure

sale, only conveys the right, title, and interest

of the mortgagor as the same existed at the date

of the mortgage, and as they were conveyed in

the mortgage deed.—Watkins v. Hackett, 20

Minn. 100, (Gil. 92.)

18?. A mortgage given to secure the payment

of three promissory notes, payable at different

times, is, in effect, the same as if three separate

mortgages had been given; and, a foreclosure

being had on the first note, and a redemption

made therefrom, and the second note canceled by

judgment and execution against the makers, the

mortgage can be again foreclosed on the third

note.—Daniels v. Smith, 4 Minn. 172, (Gil. 117.)

Effect of release or extinguishment of

mortgage.

183. Where a mortgage has been extinguished,

a foreclosure under the power of sale, as between

the parlies, is absolutely void ; and it is not neces

sary for the mortgagor, to save his rights, to in

terpose either at or before the sale.—Misener v.

Gould. 11 Minn. 166. fGIl. lavi

Dlstingnlahlng Bldwell v. Whitney. 4 Minn. 78. (Oil. 48;)
Johnson t. Williams, 4 Minn. 2t>0. (Oil. 188.)

184. After the execution, delivery, and record of

a quitclaim deed, the legal effect of which is to re

lease and discharge a mortgage of record, a fore

closure by advertisement is void.—Benson v. Mar-

koe, (Minn.) 42 N. W. 787.

41 Minn. 112.

Time for foreclosure.

185. Gen. Laws Minn. 1870, c. 60, which requires

every action to foreclose a mortgage upon real

estate to be commenced within 10 years after the

cause of action accrues, has no application to a

foreclosure by advertisement.—Golcher v. Bris-

bln, 20 Minn. 453, (Gil. 407.)

186. Laws Minn. 1871, c. 52, limiting the right

to foreclose mortgages by advertisement to a pe

riod of 1U years after the maturity of the mort-

?age, was by its terms to take effect and be in

orce one year from and after its passage. It

was approved March 6, 1871. Ilchl that, upon a

publication of the act, it became effectual as no

tice to all persons that the limitation would go

into effect at the time indicated, and the period

of about eight months after such publication, be

fore the limitation became operative, afforded a

reasonable time for the foreclosure of mortgages

already matured ; and that foreclosure proceed

ings commenced by the first publication of the

notice before March 7, 1872, when the limitation

became operative, but not prosecuted to comple

tion until afterthat date, were invalid, the mort

gage not being foreclosed within the period lim

ited. —Duncan v. Menard, (Duucan v. Cobb,) 21

N. W. 714, 32 Minn. 400.

Injunction against foreclosure.

187. That an ac tion is pending to have a mort

gage adjudged satisfied is not alone ground for an

injunction to stay foreclosure thereof by advertise

ment. Bidwell v. Whitney, 4 Minn. 76, (Gil. 45,) dis

tinguished.—Montgomery v. McEwen, 9 Minn. 103,

(Gil. 93.)

188. Where, in an action by the mortgagor to

have a mortgage adjudged satisfied and dis

charged of record, the answer denies all the eq

uities in the complaint, the court will not grant an

injunction to restrain the mortgagee from fore

closing by advertisement, under the power, pend

ing the action, upon a petition which simply recites

that such foreclosure would materially embarrass

and injure the mortgagor, and complicate his

rights and interests in the premises.—Montgomery

v. McEwen, 9 Minn. 103, (Gil. 93.)

Disapproved and distinguished In Conker T. Dike. 17
Minn. 457. (Oil. 431.)

189. A preliminary injunction will be granted

to restrain a sale on foreclosure, where such

sale is Inequitable, or will operate as a lraud on

the rights of third persons. Montgomery v. Mc

Ewen, 9 Minn. 103, disapproved.—Conkey v. Dike,

17 Minn. 457, (Gil. 434.)

190. The fact that a mortgagee, foreclosing under

a power of sale, is proceeding to sell the mortgaged

property without right of redemption, is no ground

for an injunction to restrain such sale.—Armstrong

v. Sanford, 7 Miun. 49, (Gil. 34.)

191. A sale In proceedings to foreclose a mort

gage by advertisement, had in violation of an in

junction restraining it, is void.—Lash v. McCor-

mick, 14 Minn. 482, (Gil. 359.)

192. A mortgagee. In disobedience of an In

junction, proceeded to a foreclosure by advertise

ment and sale, and the mortgaged property was

struck off to his attorney, who credited him on

his books for the purchase, and, subsequently

deeding him the same, charged him with the

same amount, no money passing in either case.

The sale wa3 afterwards held void for disobedi

ence of the injunction. Held, In a subsequent

action to enforce such mortgage, that the prior

proceedings were no defense.—Lash v. McCor-

mick, 17 Minn. 403, (Gil. 381.)

193. The mortgagor can maintain an action to en

join the foreclosure of a mortgage on the ground

that it was without consideration, notwithstand

ing that it was executed for the purpose of bio
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dering and delaying his creditors.—Devlin v.

Quigg, (Minn.) 47 N. W. 258.

44 Minn. 534.

194. Though Gen. St. Minn. 1S78, c. Rfi, 5 20 1, pro

vides that application for injunction against fore

closure of a mortgage by advertisement shall be

made "immediately" after receiving notice of the

publication of the notice of sale, it is within the

discretion of the court to grant such injunction,

though the application was delayed for a mouth

after receiving such notice, and the delay is un

explained, where it does not appear that the delay

prejudiced defendant.—O'Brien v. Oswald, (Minn.)

47 X. W. 310.
45 Minn. 59.

195. In an action to restrain foreclosure of a

mortgage by advertisement, prior to the maturity

of the mortgage debt, for alleged breach of con

ditions of the mortgage, it being in issue and con

tested by affidavits as to whether there had been

any such breach, it is within the discretion of the

court to restrain the foreclosure sale until this

issue should be judicially determined.—O'Brien v.

Oswald, (Minn.) 47 N. W. 316.

45 Minn. 59.

196. Where a co-tenant redeems from a foreclos

ure by payment of the entire debt, and the title of

such redemptioner, and his certificate of redemp

tion of record, clearly show his rights and superi

or equity, an injunction restraining the foreclos

ure of a second mortgage, made by his co-tenant

after such redemption, is unnecessary for his pro

tection.—Buettel v. llarmount, (Minn.) 49 N. \V.

250.

46 Minn. 4S1.

b. Notice.

Requisite-;, generally.

197. Under Pub. St. c. 75, %t 4, 5, designating

the notice to bo given on foreclosure of a mort

gage by advertisement, the notice need not state

the death of the mortgagee and appointment of

the administrator; it is sufficient if he sign it as

administrator.—Baldwin v. Allison, 4 Minn. 25,

(Gil. 11.)

Distinguished In Backus T. Bnrke, 51 N. W. 284.

198. A notice of sale In a foreclosure by adver

tisement, which describes the mortgage as having

been "made, executed, and delivered * * * to

I. C, agent of A. B. , " sufficiently designated the

said I. C. as the mortgagee.—Menard v. Crowe,

20 Minn. 448, (Gil. 402. )

199. Omitting to date a notice of sale, on fore

closure under a power, does not vitiate the sale.

—Ramsey v. Merriam, 6 Minn. 168, (Gil. 104.)

200. The signing of the notice of foreclosure of

a mortgage described as given to I. C. , agent for

A. B. , as "I. C, agent for A. B. ; A. B„ mort

gagee in fact," is a sufficient signing by the

mortgagee.—Menard y. Crowe, 20 Minn. 448.

(Gil. 403.)

201. A general statement in a notice of foreclo^

ure that the party claims a lien on the premip es

fora certain sum expended for taxes on such prem

ises is sufficient. The notice need not state the

year, the date of payment, that he is owner of the

receipts, or any matter of that character. —Jones

v. Cooper, 8 Minn. 334, (Gil. 294.)

202. Under Gen. St. Minn. 1878, o. 81, § 6, re

quiring that, on foreclosure of a mortgage by ad

vertisement under a power of sale, the notice

must specify "the date of the mortgage, and

when recorded, " a notice which does not state

when the mortgage was recorded is insufficient,

although it contains a reference to the book and

page where the mortgage is recorded.—Martin v.

Bovey, (Martin v. BuldwiD,) 16 N. W. 449, 30

Minn. 537.

203. The statute in regard to foreclosure by ad

vertisement provides for no other rot ire to sub

sequent incumbrancers than tho published one,

and that must be deemed legally sufficient.—Ben

nett v. Ueuley, 6 Minn. 240, (Gil. 158.)

Statement of amount due.

204. Claiming, in a notice of foreclosure under

a power of sale, a trifling excess over the amount

actually due, arising from error in computation,

will not vitiate the proceedings; but if tho

amount claimed is largely in excess of what the

legal terms of the contract, or any legitimate

calculation based thei\on, will justify, sale will

be vitiated.—Spencer v. Annan, 4 Minn. 542,

(Gil. 426.)

205. In a foreclosure by advertisement under a

power in a mortgage, the notiie of sale stated

the amount due to be $1,600.60, whereas, in fact,

there was but $964.62 due. Held, that a sale

under such notice was irregular.— Spoucer v.

Annan, 4 Minn. 542, (Gil. 426.)

206. Where the amount claimed to be duo in

a notice of foreclosure under a power is not so

much in excess of the amount actually due as to

influence purchasers, the sale will not be set

aside for claiming such excess.—Kamsey v. Mer

riam, 6 Minn. 168, (Gil. 104.)

207. A notice of foreclosure claimed as due on

tho mortgage the sum of $34,251.28, which was an

excess of $7,335.64 over the amount legally duo.

Held that, in the absence of proof of actual in

jury or fraudulent design, claiming such excess

would not affect the validity of the sale; the

claim not being so excessive as to deter bidders.

—Butterfleld v. Farnham, 19 Minn. 85, (Gil. 58.)

208. Notico of foreclosure is not fatally defective

whore the amount claimed is greater than the

sum actually due, but is within the literal terms

of the note secured by the mortgage, and there is

no appearance of injury or fraud.—Menard v.

Crowe, 20 Minn. 448, (Gil. 402.)

209. A " specific lien mortgage" on several lots

apportioned tho sum secured among the lots, spec-

ilying the amount for which each was liable, and

providing that each lot was. mortgaged for that

sum, "and for no othersum whatever;" aiso, that,

in case of default to pay any of these sums, or in

any of the conditions of the mortgage, "so far as

it affected either of said lots, " the whole principal

sum represented by such lot or lots might be de

clared duo, and the mortgage foreclosed for the

whole sum as to such lot or lots whereof there

shall have been default,—"it being tho intention

that this mortgage shall be regarded, and is here

by made, a separate and distinct mortgage for
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10. For the accommodation of plaintiiT, defend

ant took a conveyance of lands, made bv plaintiff

in good laith, absoluto in terms, but in fact in

tended as security merely for advances and ex

penses which defendant should make and incur in

settling and paying incumbrances against the

property and other debts of plaintiff. Held that,

as between the parties, this was a mortgage, and

that plaintiff could maintain an action for an ac

counting and redemption of the premises from

defendant in possession of them.—Madigan v.

Mead, 16 N. W. 539, 31 Minn. 94.

11. Plaintiff, having contracted to purchase

L\nd, conveyed his equitable interest to defend

ant as security for repayment of money advanced

to pay the price to the vendor, who "thereupon

conveyed to defendant, and the latter went into

possession, and made collections, according to

the agreement with plaintiff, and, two years

after the conveyance, notified plaintiff of the

amount due. Held, that it was a question for

the jury whether the arrangement was in the

nature of a mortgage; that, to make the transac

tion a mortgage, no promise or personal covenant

by plaintiff to repay was necessary; and that the

relation between the parties was not altered by

the conveyance from the vendor to defendant.—

Mggeler v. Maurin, 24 N. W. 369, 84 Miun. 118.

12. Plaintiff borrowed of defendant money for

which he gave his promissory note, and conveyed

to defendant land by deed absolute in form, but

as a security only. When the note became due

plaintiff was unable to pay, and thereupon, by

agreement between thorn, defendant surrendered

to plaintiff the note, and advanced a further sum

to him, amounting, with the previous loan, to

the agreed value of the land conveyed, and

plaintiff agreed that defendant might sell the

property, any excess of the proceeds over such

agreed value to be divided equally between the

parties. Held, that the effect of the transac

tion as a mortgage was not affected by the sub

sequent transaction, and defendant had no right,

before plaintiff's equity of redemption was law

fully barred, to make an absolute conveyance of

the land.—Jones v. Blake. 23 N. W. 53ti, 33 Minn.

362.

18. When the relation of mortgagor and mort

gagee is once established, a transfer of the prop

erty to the mortgagee, if in reality as security for

the* mortgage deot, will bo treated as a mortgage,

and the relation be held to continue; and it is not

material that a third person be made a trustee of

the legal title as between the parties, and that new

securities be substituted for the old, nor that any

personal obligation of the debtor bo preserved.—

Marshall v. Tuompion, (Minn.) 39 X. W. 399.*

39 Minn. 137.

14. In an action for the restitution of premises

alleged to be unlawfully withheld by defendant

after the expiration of a lease to him by plaintiff,

the answer alleged that theretofore defendant as

owner of the premises had executed a mortgage

thereon to plaintiff, and that the mortgage had

been foreclosed and the premises purchased by

filaintiff for the amount duo on the mortgage; that

t was afterwards agreed between the parties that

the amount of the foreclosure sale should consti

tute a new loan to run beyond the period of re

demption ; that the original mortgage should stand

as security for the new contract; that payments

were made under the new contract on the mort

gage debt and received by plaintiff as such ; that

the lease under which plaintiff claimed restitution

was made at his request as additional security,

and that the rents reserved therein were agreed to

be, and actually were, paid and received as part

payments on the mortgage debt; and that defend

ant never in fact entered under the lease, but had

been continuously in possession of the premises

for five years, as owner, when the lease was made.

Held, that the answer stated facts which showed

the real relation of the parties to be that of mort

gagor and mortgagee.—Steole v. Bond, 9 N. W. 773,

28 Minn. 267.

15. The provision of Gon. St. Minn. 1878, c.

75, S 29, that "a mortgage of real property is not

to be deemed a conveyance, so as to enable

the owner of the mortgage to recover possession

of the real property without a foreclosure, * ap

plies to a case of a conveyance of real estate, ab

solute in terms, but executed as security for a

debt: and the facts that the mortguge debt was

not paid, and that the rights of action to fore

close and to redeem have become barred by the

statute of limitations, do not give either party any

greater light than he had under the original

transaction.—Meighen v. King, 16 N. W. 703, 31

Minn. 115.

Action to have deed declared a mort

gage.

16. Courts of equity will interfere where a

mortgago in the form of a deed absoluto is at

tempted to be enforced as such doed, even though

the surprise, fraud, or mistake upon which the

right to relief rests did not occur until after the

making or execution of the instrument. McClane

v. White, 5 Minn. 17S, (Gil. 139,) limited.—Belote

v. Morrison, 8 Minn. S7, (Gil. 63.)

Disapproved in Holton v. Meighen, 15 M Inn. 69, (011.60.)

17. In an action tohaveadeed declared amort-

gage, it is only necessary to show that it was

given to secure the payment of money, and it is

not necessary to allege damages, or any special

value in the premises. Bolote v. Morrison, 8

Minn. 87, (Gil. 62.) disapproved.—Holton v.

Meighen, 15 Minn. 69, (Gil. 50.)

18. In an action to have adeed absolute in form

declared a mortgage, defendant alleged that

plaintiff and defendant mutually agreed that de

fendant should furnish plaint iff a certain sum for

the purchase by him of certain land, that the

same should be conveyed absolutely by him to

defendant, and that plaintiff should have the

privilege of purchasing the same within 12 mouths

by paying a certain sum, with interest, for which

his note to defendant was to be given, defendant

agreeing to convey the same, if payment was so

made, otherwise the agreement to bo null and

void. The money was advanced, the land pur

chased and conveyed todefeudant, and plaintiff's

note and defendant's agreement executed and de

livered, but the note was not paid. Held, that

all the acts and agreements were to be taken to

gether, constituting ono transaction, and the

deed so made was a mortgage.—Holton v. Mei

ghen, 15 Minn. 69, (Gil. 50.)

19. The fact that a deed absolute in its terms,

but given to secure an indebtedness, was also in
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tended to defraud creditors, is not a defense to

an action to redeem.—Livingston v. Ives, 27 N.

W. 74, 35 Minn. 55.

30. In an action to have a deed absolute in

form adjudged to be a mortgage, and to redeem

therefrom, if the defense that the deed was made

to defraud the grantor's creditors is admissible

at all, it must be specially pleaded-—Livingston

v. Ives, 27 N. W. 74, 35 Minn. 55.

21. A deed absolute in terms cannot be ad-

Judged to be a mortgage on a mere preponderance

of proof. The evidence must be clear and strong.

—Sloan v. Becker, 20 H. W. 730, 34 Minn. 491.

23. In an action claiming that a deed by plain-

tin of land, though in form absolute, was a mort

gage to secure the payment of an incumbrance

on the land, a previous quitclaim deed by him,

to the same grantee, of all his right, title, and

interest in and to the same land, is material and

relevant on ihe question whether the subsequent

deed was intended and understood as a mortgage;

but it is not conclusive, even though unexplained,

that such deed was not so intended and under

stood.—Sloan v. Becker, lb N. W. 143, 31 Minn.

414.

33. In an action to declare an absolute deed a

mortgage, and to redeem the land thcrelrom, the

complaint did not allege that defendants were in

possession of the land or make any claim for

rents and profits, and there was no case or bill

of exceptions to show what took place at the

trial. Held, that there was no error in the

judgment allowing redemption, in that it did not

provide for the rents and profits, though it ap

peared that the mortgagor, in a subsequent deed,

which was declared void, delivered possession

of the land to the mortgagee.—Holiingsworth v..

Campbell, 8 N. W. 873, 28 Minn. 18.

Evidence.

24. Parol evidence is admissible to show a deed

absolute to be a mortgage, where fraud, mistake,

or surprise occurred in making the same, or where,

subsequent to its execution, fraud arose in an at

tempt to enforce it in a manner unauthorized, and to

the damage of the grantor. McClane v. White, 5

Minn. 17S, (Gil. 139,) limited.—Belote v. Morrison,

8 Minn. 87, (Gil. 62.)

85. An absolute deed was sent by the grantor

to the grantee, accompanied by a letter from the

grantor stating it was for the better security of

a note, and he subsequently wrote another letter

of similar import. Held that, in an action for

foreclosure of the deed as a mortgage, the first

letter was admissibleas partof thorwf gestce, and

the second as tending to prove a fact inconsistent

with the theory that the deed was an absolute

conveyance.—Phoenix v. Gardner, 13 Minn. 430,

(Gil. 390.)

26. The grantor in a deed claimed by him to

be a mortgage cannot be allowed to testify as to

what his intention was at the t\mj of executing

the same, it not ippL'aring that such intention

was communk-aKd to the erantee.—Phoenix v.

Gardner, 13 Minn. 430, (Gil. 390.)

27. A deed absolute upon its face, given as se

curity, is a mortgage, and evidence of the relation

of the parties, and circumstances of its execution.

is competent to show the character of tho trans

action.—Phoenix v. Gardner, 13 Minn. 430, (Gil.

i>96.)

II. Requisites and Validity.

Attestation.

38. A mortgage executed prior to 1873, de

fective as having but one witness, is remedied by

Laws Minn. 1872, c. 89, validating "all convey
ances of real property, * * • whether condi

tional or otherwise, " so witnessed.—Moreland v.

Lawrence, 23 Minn. 84.

Delivery.

29. a person executed a mortgage to a non-res

ident, to whom he was indebted, to secure a note

therein described, for an amount in excess of his

actual indebtedness, which was never executed,

he gave Ihe mortgage to the register of deeds to

record, and then killed himself. The mortgagee

at the time knew nothing of the existence of the

instrument, which was duly recorded, but after

wards procured it from the administrator. Held,

that the delivery was sufficient, and to the amount

of actual indebtedness the mortgage was valid.—

Lee v. Fletcher, 48 N. W. 456, 46 Minn. 49.

29a. If a mortgage be so disposed of as to evince

cleanly tho intention of the parties that it should

take effect as such, there is a sufiicientdelivery.—

Nazro v. Ware, 38 N. W. 359, 38 Minn. 448.

Description of parties.

30. A mortgage of real estate to "F. & L.,"a

partnership, is sufficient as a mortgage to S. W.

P. and J. A. L., the individual members of the

firm, and a foreclosure by "P. & L. "under a power

contained in the mortgage is valid.— Menage v.

Burke, 45 N. W. 155, 48 Minn. 211.

30a. That a mortgage runs to a partnership in

the firm name is no objection to an action for fore

closure.—Foster v. Trowbridge, 40 N. W. 255, 89

Minn. 378.

Description of premises.

31. A mortgage of certain lots of land in a

city described tho property by reference to the

numbers of the lots in a certain addition to the

city, according to the recorded plat thereof,

and also as being the homestead of the mortga

gor. Part of each of the lots was not properly

embraced in such plat, and was subsequently

and properly platted as part of a different addi

tion; but the plat including the whole of the lots

had for many years been in the custody of the

register of deeds in his office, and recognized as

a part of the records of that office. Held, that

the mortgage sufficiently described the whole of

tho lots.—Kochat v. Emmett, 39 N. W. 147, 35

Minn. 420.

Consideration.

32. A second mortgage, being partly for. ar

rears of interest actually and partly for arrears

claimed to be due, was not recorded until after

a judgment against the mortgagor was docketed

on a debt accruing after the date of the second
mortgage. After its record execution was issued,

and the real estate *n|d to the creditor, who

transferred the sheriff's certificate to another,

who received the deed therefor. Held, the mort

gage being for an amount largely in excess of

'the interest due, the mortgagee having parted
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with nothing on tho faith of the property, and

there having been unreasonable delay in record

ing it, the equity of the mortgagee was not su

perior to that of the judgment creditor, and, as

against the sheriff's grantee, such second mort

gage was a lien for no amount whatever.—Whit-

tacre v. Fuller, 5 Minn. 508, (Gil. 401.)

Overruled In Martiu v. Leunon. la Minn. 75, (Gil. 4».)

33. Where a mortgage is executed in good faith

and for a valuable consideration, its validity is not

affected, as to creditors or subsequent purchasers,

by the fact that it is given for a larger sum than

is actually due, or in some particulars misdescribes

tho note intended to be secured thereby.—Nazro v.

Ware, 88 N. W. 859, 3S Minn. 443.

34. In such case, parol evidence is admissible

to show the real consideration, and what note was

intended.—Nazro v. Ware, 88 N. W. 359/ 38 Minn.

448.

Seal.

85. A mortgage of real estate, duly executed

and acknowledged by the mortgagors, although

not sealed, may be reformed as to such defect, and

enforced as a valid instrument by a court of eq

uity against the mortgagors and against one who

agreed to assume it, and took tho land charged

with it, and against all subsequent lienholders

chargeable with notice of the mortgagee's equi

ties.—Lebanon Sav. Bank v. Hallcnbeck, 13 N.

W. 145, 29 Minn. 323.

Stipulation for attorney fees.

36. A stipulation in a mortgage for attorneys

fees in case of foreclosure, where the same is done

in good faith, to indemnify the mortgagee for ex

penses of foreclosure, and not as a cover for illegal

interest, is valid.—Griswold v. Taylor, 8 Minn.

342, (Gil. 301.)

III. INTERPRETATION AND EFFECT.

Debt secured—Future advances.

37. A mortgage stated that it was given as col

lateral security for the payment of certain book

accounts, "according to the terms of a certain

contract bearing even date herewith, executed

by the parties of the second part. " It contained

nothing showing that it was to secure future ad

vances, and the evidence as to whether the con

tract referred to, which had been lost, provided

for future advances to the mortgagor, was conflict

ing. Held, that a finding on such evidence that

the contract did not provido for such advances

was conclusive that the mortgage did not secure

future advances.—ftisbee v. Poole, 21 N. W. 470,

82 Minn. 411.

38. Under a mortgage to secure future ad

vances, the mortgagee cannot, as against a sub

sequent mechanic's lien claimant, claim tha ben

efit of the security for optional advances made

after actual notice of such lien.—Finlayson v.

Crooks, 49 N. W. 398, 47 Minn. 74; Id., 49 N.

W. 645, 47 Minn. 79.

Payment of interest.

89. A mortgage given on January 8, 1877, to

secure two notes, "one for t500, payable Novem

ber 1, 1877, and the other for $2,000, payable

February 1, 1880, bearing 10 per cent, interest

per annum from date until paid, interest payable

annually on the first day of February of each

year, " provided for foreclosure on default "in the

payment of any of the installments of interest

due quarterly." Held, that the word "quarterly"

was used by mistake instead of the word "an

nually. "—Fowler v. Woodward, 4 N. W. 231, 26

Minn. 847.

Effect to bar remedy on debt secured.

40. Under Comp. St Minn. c. 35, $ 6, providing

that no mortgage shall be construed as implying a

covenant for the payment of the sum thereby in

tended to be secured, and, in the absence of an ex

press covenant or bond, or other instrument, for

such payment, tho remedies of the mortgagee shall

be confined to the lands mortgaged, one taking a

mortgage upon lands as security for a debt or lia

bility, accompanied by no covenant or promise in

writing to pay the same, although he may have

a prior parol promise of the mortgagor to pay the

same debt or liability, has no remedy but against

the land, and cannot recover a personal judgment

against the mortgagor. — Van Brunt v. Mismer, &

Minn. 232, (Gil. 202.)

IV. Lien.

Extent of, generally.

41. The lien of a mortgage, as a general rule,

lasts as long as the debt, and an express release,

or a discharge of tho debt, is the only thing that

will release it.—Folsom v. Lockwood, 6 Minn.

180, (Gil. 119.)

42. The lien of a mortgage is not affected by

void foreclosure proceedings.—Folsom v. Lock-

wood, BMinn. 186. (Gil. 119.)

48. The lien of a mortgage upon a house and

lot continues upon the house, as to all who have

notice, when it is romovod to another lot, with

out the consent of tho mortgagee, but such lien,

does not attach to the second lot; and therefore

if, upon foreclosure, the proceeds of sale of the

first lot are insufficient to satisfy the claim, the

house should be sold for the balance due.—Ham

lin v. Parsons, 12 Minn. 108, (Gil. 59.)

Bights of occupants—Notice.

44. An owner of land sold the buildings there

on to one who agreed to remove them. The pur

chaser leased them, with the owner's p?rmis-

sii.ni. to tenants, who went into actual possession;

the instruments of sale and leasing not being re

corded. Subsequently the owner mortgaged the

land, and the mortgagee afterwards acquired

title. Held, in an action by the mortgagee to

restrain the removal of tho buildings by the

purchaser, and for damages, that the occupancy

of the tenants was sufficient notice to the mort

gagee to put him upon inquiry, from such occu

pants, as to their claims and interests, and of

those from whom they held, and that his mort

gage was taken subject to such interests. —Mor

rison v. March. 4 Minn. 422. (Gil. 325.)

45. Plaintiff, tho owner of land, gave a deed

thereof, absolute in form, but in effect a mort

gage, to F. Defendant, on the faith of such

deed, and the representation of F. that he was

the or.-ncr, took a mortgage irom F. At the time
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of taking the same plaintiff was in actual pos

session of the premises, and defendant had act-

ual notice thereof. Held, that plaintiff's posses

sion was notice to defendant of his rights there

in.—New v Wheaton. 24 Minn. 406.

Priorities—Purchase-money mortgages.

46. Where one conveys land and takes back a

mortgage to secure the purchase money, the lien

of such mortgage will take precedence of that of

a ptior judgment against the purchaser and mort

gagor.—Banning v. Edes, 6 Minn. 402, (Gil. 270.)

47. A purchase-money mortgage executed at

the same time with tho deed of purchase, either

to the vendor or to a third party, who advanced

the purchase money paid to the vendor, takes pre

cedence of the lien of a prior judgment against

the mortgagor—Stewart v. Smith. 30 N. W. 430,

36 Minn. 82; Jacoby v. Crowe, 30 N. W. 441, 30

Minn. 93.

48. To constitute a purchasb-money mortgage it

is not necessary that the deed and the mortgage

should be in fact executed at the same moment, or

even on the same day, provided the execution of

the two instruments constituted part of one con

tinuous transaction, and was so intended, so that

both should in equity be given a contemporaneous

operation in order to promote the intention of the

parties.—Stewart v. Smith, 30 N. W. 430, 36 Minn.

62.

49. A mortgage of land made and recorded be

fore tho mortgagor acquires title, in order to

raise part of the purchase money, does not take

precedence of a mortgage by him to tho vendor

for the remainder of the purchase price, made

at the time of the execution of the deed, and

taken by the latter in good faith, and without

notice of the existence of such prior mortgage,

since the lien of the last mortgago attached eo

instil nti u pon the execution of the deed, as a part

of an indivisible transaction.—Schoch v. Bird

sail, (Minn.) 51 N. W. 362.

Interest in partnership property.

50. The two lessees named in a lease conveyed

an undivided third of the leasehold estate to P.,

who mortgaged it to plaintiff. It appeared that,

at the time of the execution of the mortgage, the

leasehold estate was the partnership property of

a firm composed of the two original lessees and

P., and was by them used and occupied for the

purposes of their partnership business, and that

plaintiff had notice of these facts, and that said

property continued to be so owned, occupied, and

used by sncn firm for nearly two years there

after. Held, that plaintiff's mortgage was sub

ject to all tho equities of such partnership,

whether existing at the time or arising subse

quent to the execution of the mortgage, so that

plaintiff would only bo entitled to her mort

gagor's Interest or share in what should remain

after all such equities were fully adjusted, to be

determined on a full accounting of the business

of tho partnership; but that plaintiff was enti

tled to have such accounting in her action to

foreclose the mortgage. —Churchill v. Proctor, 16

N. W. 694, 31 Miun. 129.

Substituted mortgage.

51. A creditor, a part of whose debt was se

cured by mortgages, released such securities, and

accepted instead another and later mortgage, cov

ering also debts not beforo secured: supposing, as-

the mortgagor represented the fact to be, that

there were no other liens on the property. In fact-

there were intervening mechanics' liens. Held,

that a finding of these facts alone would not en

title the mortgage creditor to a judgment rein

stating his prior mortgages, it not appearing that

he had released them in reliance upon the mis

representation.—McKeen v. Haseltine, (Minn.^

49 N. W. 195.

46 Minn. 426.

Subsequent mortgages.

52. After the making of a mortgage contain

ing covenants of seisin against incumbrances,

and of warranty, the mortgagor took an assign

ment of a prior outstanding mortgage. Held

that even if there wus no merger, such prior

mortgage was, by the covenants in the second

mortgage, postponed to such second mortgage, so-

that a foreclosure of the second mortgage, and

the expiration of the time to redeem therefrom,

without redemption, cut off all rights under the

first mortgage, including the right to redeem

from a foreclosure thereof. —Hooper v. Henry, 17

N. W. 476, 31 Minn. 264; Hinman v. Same, Id.;

Hooper v. Heyderstadt, Id. ; Hinman v. Same, Id.

68. By a contract for the construction of »

house by plaintiffs for defendant on the latter'a

land defendant agreed on completion of the house

to give u mortgage of the property to plaintiffs-

to secure deferred payments on the contract.

Held, that defendant was bound not to put any

incumbrance on the property prior to such mort

gage: and that, defendant having given a mort

gage to a third party without consideration,

after plaintiffs had become entitled to their

mortgage, plaintiffs were entitled to an adjudi

cation declaring such mortgago to be subject Ut

their security, or, as against defendant, they

might recover damages for breach of the con

tract,—prima fnrle, the amount of the debt.—

Dyev. Forbes, 24 N. W. 309, 34 Minn. 13.

54. After maturity of a note, secured by s>

mcrtgage of real estate, and in pursuance of an

agreement between tho parties for an extension,

the mortgagor executed and delivered a new note

and mortgage to tho mortgagee, who then deliv

ered up to him tho old note and mortgage; the

purpose of the transaction being to continue the

same debt and security therefor. The new mort

gage was not recorded, and the old mortgage was-

not satisfied of record. The mortgagor after

wards procured loans on other mortgage.! of the

same property by producing his first note and

mortgage, and stat ing that the mortgage was sat

isfied and the debt paid, the lenders relying'

wholly on his statements. Held, that there* was-

no payment of the original debt, nor discharge of

the original mortgage, and that the extended mort

gage was entitled to priority over the mortgage*

given to secure the loans; the record of the orig

inal mortgage being constructive notice to the

lenders of the rights and equities of the mort

gagee.—Geib v. Kevnolds. 23 N. W. 923, 35 Minn.

331.

55. A mortgage did not describe the land in

tended to be conveyed. A second one was givea

which recited that it was executed to correct
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tbe mistake. Both mortgages were duly recorded,

and the second was foreclosed under a power of

sale. The notice of foreclosure and the sheriff's

certificate of sale were in the form required by

the statute regulating foreclosures by advertise

ment, but they did not show that the mortgage

purported to convey any rights in the premises

.antecedent to its date. Held, that the second

mortgage took effect bv relation as of the date of

thu first, as against all who had dealt with the

land with notice of the mistake, and they were

foreclosed by the sale.—Brown v. Morrill, (Minn.)

48 N. W. 338.

45 Minn. 4S3.

Becording—Sufficiency and effect.

56. The record of a mortgage, so defective in

description as to make its reformation necessary

before foreclosure, is cot notice to a subsequent

Surchaser or mortgagee.— Simmons v. Fuller, 17

[inn. 485, (Gil. 462.)

57. The record of a mortgage Is sufficient If it

supply the same information which would be

furnished by an inspection of the recorded in

strument.—Thorwarth v. Armstrong, 20 Minn.

464, (Gil. 419.)

53. The register, in recording a mortgage, in

stead of following the description of the property

therein contained, by mistake added a false and

impossible particular to the description. The

correct particulars designated the property so as

to render it unmistakable. Held, that the error

of the clerk did not vitiate the record. —Thor

warth v. Armstrong, 20 Minn. 464, (Gil. 419.)

59. A note secured by mortgage drew interest

.at the rate ol 2% per cent, per month. Neither

the mortgage nor record disclosed the rate of in

terest. Held that, as to subsequent incumbran

cers and purchasers, it operated as a lien for prin

cipal, with interest at 7 per cent, per annum on-

iy.—Whittacre v. Fuller, 5 Minn. 50S, (Gil. 401.)

Distinguished In Mills v. Kellogg.? Minn. 470, (Oil. 882.)

80. Comp. St. Minn. o. 85, 8 8, requires that a

tieed shall bo executed in the prosence of two

witnesses, who shall subscribe their mimes, etc.

A mortgage properly executed was, through mis

take of the register of deeds, recorded as having

only one witness. Held, that such record was

no notice to a subsequent grantee or mortgagee.

—Farrett v. Shaubhut. 5 Minn. 323, (Gil. 253;)

Thompson v. Morgau, 6 Minn. 292, (Gil. 199.)

61. A morrgage of land, although not entitled

to be recorded because attested by but one wit

ness, was nevertheless recorded. Held, that it

was valid as against the mortgagor and his gran

tee of the land and others taking, or assuming to

take, an interest in the land with notice thereof.

—Johnson v. Uandhoff, 14 N. W. 889, 30 Minn. 197.

63. A mortgage of lauds situated in part in

the county of M. and in part in the county of R.

was duly recorded in full in R., but in the rec

ord of it in M the description of the land situ

ated in R. was omitted. Held, that such record

in M. did not authorizea sale of the land situated

in R. on foreclosure by advertisement in M.—

Van Meter v. Knight, 20 N. W. 142, 32 Minn. 205.

63. A mortgage intended to cover the undivid

ed half of lots 6 and 7, block 21, and lots 3, 4, 5,

and 6, block 44, in a certain addition, and a saw

mill in said lots 6 and 7, by mistake described

the property as the undivided half of lots 3, 4,

5, and 6, block 21, in such addition, being tbe

same premises described in a certain recorded

deed, "thero being a saw-mill on the premises. "

The premises described in the deed referred to

were lots 6 and 7, block 21, and lots 8, 4, 5, and

6, in block 44. Held, that record of such mort

gage was not notice to subsequent purchasers of

the property intended to be conveyed.—Simmons

v. Fuller, 17 Minn. 485, (Gil. 462.)

64. A devisee of land subject to a mortgage

duly recorded, is chargeable with knowledge

thereof, and, after a reasonable time, with notice

of the open and exclusive possession of a purchas

er under a foreclosure to which be was not a

party.—Jellison v. Halloran, (Miun.) 46 N. W. 332.

44 Minn. 199.

65. Plaintiff held a senior mortgage for $070 ;

defendant a Junior mortgage, which was first

recorded, and which he had taken in good faith,

without knowledge of plaintiff's prior rights.

The records showed in the chain of title under

which defendant claimed a conveyance of the

land subject to a mortgage for $870 in favor of

the plaintiff, but the records also showed that,

subsequent to the date of the execution of that

deed, the plaintiff had discharged a mortgage

for that amount upon the same land, and in the

certificate of discharge had declared that the

mortgage so discharged was the only mortgage

she held on the property, notwithstanding the

record to the contrary. No other mortgage ap

peared of record. Held, that defendant was Jus

tified in acting upon the recorded disavowal of

the existence of any other mortgage than the one

discharged, and was not required to make fur

ther inquiry.—Lindauer v. Younglove, (Minn.) 49

N. W. 384.

47 Minn. 63.

68. Where a mortgage is made and recorded

before the mortgagor acquires title to the land,

for the purpose of raising part of tbe purchase

money, the record thereof is not, under the record

ing act, notice to the vendor of the land, who sub

sequently conveys to the mortgagor, and takes at

the same time a purchase-monev mortgage.—

Schoch v. Birdsall, (Minn. ) 51 N. W. 883.

67. In determining the appropriate book ir>

which to record an instrument, wnether as deed

or mortgage, regard is to be had to its terms

alone, and not its legal effect, when taken in

connection with some other instrument.—Beutou

v. Nicoll, 24 Minn. 221.

Instrument of defeasance.

63. Where a deed absolute and bond constitute

in fact a mortgage, their proper record is construc

tive notice of such fact.—Hill v. Edwards, 11 Miun.

22, (Gil. 5.)

Distinguished In Welde v. Gehl, 21 Minn. 451.

CO. The recording of a bond to reconvey ex

ecuted three days after a deed absolute, where

neither instrument refers to the other, is not suffi

cient to put a purchaser upon notice that the
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transaction was intended as a mortgage.—Weide

T. Gehl, 21 Minn. 449.

Distinguishing Hill v. Edward*. 11 Minn. M, (Oil. 6.)

70. Under the registry act in force In 1855,

Sev. tit. Minn. art. 2, c. 8, § 5, as amended by

ws 1854, c. 21, $ 4,) providing that de3ds, mort

gages, and "other instruments, "—three classes,

—should, each class, be recorded in separate

books, it was sufficient constructive notice of the

legal effect of a mortgage in the form of a deed

absolute and a bond of defeasance if the deed

was recorded as a deed, and the bond as a bond,

or instrument other than a deed or mortgage.—

Benton v. Nicoll, 24 Minn. 221.

71. A defeasance In form of a separate agree

ment to quitclaim, not acknowledged, is not en

titled to record ; and, if recorded, is not construct

ive notice, and will not defeat the title of one

taking without actual notice, by deed from the

mortgagor of his right, title, and interest.—Cogan

v. Cook, 22 Minn. 137.

DlatinKalshing Marshall t. Roberts, 18 Minn. 405, (Oil.

72. Where, on the execution of a deed of land,

absolute in form, a bond for a reconveyance, up

on payment of a specified sum and interest at a

specified time, is made, at the same time and of

the same date as the deed, such bond is, if so

intended, an "instrument of defeasance," within

Gen. St. Minn. 1878, c. 40, $ 23, providing that

"when a deed purports to be an absolute convey

ance in terms, but is made or intended to be made

defeasible by force of a deed of defeasance, or

other instrument for that purpose, the original

conveyance shall not be thereby defeated or

affected as against any person other than the

maker of the defeasance, or his heirs or devisees,

or persons having actual notice thereof, unless

the instrument of defeasance is recorded in the

registry of deeds of the county where the lands

lie;" and, if such bond is duly recorded, it pro

tects the right of defeasance which it is intended

to secure against all persons without any notice

to them, except such as is given by the record.

The tact that the bond does not show on its face

that it was intended as a defeasance does not

make a case of an unrecorded conveyance, with

in section 21 of that chapter. Distinguishing

Busev. Page, 19 N. W. 73B, 20 N. W. 95, 3:2 Minn.

111.—Butman v. James, 27 N. W. 66, 34 Minn.

547.

73. Where a mortgagee of real property takes

and properly records an absolute conveyance to

himself from the mortgagor, instead of a mortgage

in common form, his rights are fully protected as

against subsequent creditors of his mortgagor,

without the recording of an instrument of defea

sance, wmcn neexecuted and delivered tothe mort

gagor.—Marston v. Williams, (Minn.) 47 N. W.

644.

45 Minn. 116.

Omission to record.

74. After the making of a contract for the

purchase of land, the purchaser contracted with

plaintiff for materials to be furnished by the lat

ter for a house thereon. The deed of the land

and a mortgage for purchase money were subse

quently executed at the same time, but neither

was recorded until after the materials had been

furnished and a statement and claim of a me

chanic's lien therefor had been filed. Held, that

the lien of the mortgage was intrinsically supe

rior to the mechanic's lien, and the omission of

the mortgagee to record his mortgage until the

deed was recorded was not to be construed as av

waiver or estoppel, so as to subordinate the lien

of the mortgage to thatof plaintiff; plaintiff hav

ing had no notice of the mortgage, although be

had knowledge of the unrecorded deed.—Oliver

v. Peterson, (Oliver v. Davy,) 25 N. W. 629, 34

Minn. 292.

75. In an action to reform and foreclose av

mortgage, a notice of lis pendens was duly filed

before the recording of a deed from the mort

gagors to a grantee against whom a Judgment

had been recovered previously. Held that, un

der the Minnesota recording act, (Gen. St. 1878,

c. 40, § 21,) by which a conveyance not recorded

is void as against any judgment lawfully ob

tained against the person in whose name the

title to the land appears of record prior to the

recording of such conveyance, plaintiffs were

entitled to priority as against such judgment;

the Judgment debtor's title not being of record

when the lis pendens was filed.—Lebanon Sav.

Bank v. Hallenbeck, 13 N. W. 145, 29 Minn. 822.

Extension of time for payment.

76. An agreement between a mortgagor and

mortgagee, extending the time for payment of the-

debt secured by a recorded mortgage, does not

discharge the lien of the mortgage as to subse

quent incumbrancers or purchasers, though thojr

have no knowledge of such agreement.—Whitta-

cre v. Fuller, 5 Minn. 508, (Gil. 401. )

Rights of junior mortgagee.

77. The mere fact that a junior mortgagee of

lands covered by plaintiff's mortgage also holds

mortgages due on otner land will not authorize a

court of equity to require such junior mortgagee

to first exhaust his other securities before re

sorting to that upon which plaintiff's lien is prior.

—Rogers v. Holyoke, 14 Minn. 220, (Gil. 158. )

78. F. gave his note for $1,000, with interest at

8 per cent, per month, and to secure the same exe

cuted a mortgage conditioned for the payment of

(1,000, according to the conditions of the note, no

express reference being made to the interest.

Collaterals were also delivered as additional secu

rity, upon which the mortgagee subsequently col

lected more than $1,000. No specific direction was

given as to the application of the proceeds of such

collaterals. Held that, as between mortgagor and

mortgagee, the mortgage secured the principal

of the note, with interest at the stipulated rate

until maturity, and at the rate of 7 per cent there

after; and, as against a mortgagee in a second

mortgage given by F., the law would apply the

proceeds of the collaterals first to the payment of

interest on the principal debt.—Lash v. Kdgerton,

13 Minn. 210, (Gil. 197.)

79. A second mortgagee, who has foreclosed un

der a power of sale, and purchased the land, may

sue to have the first mortgage adjudged paid,

though no steps have been taken to foreclose it,

and the time for redemption from his own foreclos

ure has not expired.—Redin v. Branhan, (Minn.)

45 N. W. 445.

43 Minn. 283.
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80. F., the owner of three several blocks of land

which were incumbered by mortgage, conveyed

one block to S., subject to the payment of the

whole mortgage debt, which by the"term9 of the

deed was assumed by the grantee, who also subse

quently executed a second mortgage upon the

block so conveyed. Held, that the effect of the

stipulation in the deed was to charge the block in

-question with the payment of such prior mortgage,

and the second mortgagee and his assigns are af

fected with notice of such charge or incumbrance

upon the land mortgaged to them, and are bound

by it; and they can acquire no title to the other

"blocks, under a redemption of the first mortgage

from a sale upon foreclosure, which equity will

permit them to assert against the flrst-nnmed

grantor, F.—Miller v. Fasler, 44 N. W. 256, 42 Minn.

Koti; Same v. Eiselc, 44 N. W. 257, 42 Minn. 368.

Bights of junior judgment oreditor.

81. Held, by a divided court, affirming the decis

ion of the trial court, that a judgment creditor of

the mortgagor, the lien of whose judgment is jun

ior to that of the mortgage, is not under a disabil

ity, as against the mortgagee, to acquire a tax-titie

■so as to divest the mortgage lien.—Wilson v. Gadi-

*nt, 29 N. W. 887, 36 Minn. 59.

V. Rights and Liabilities op the Parties.

Interest in land.

82. Where, under a deed of land absolute in

terms, and a bond for reconveyance duly record

ed, the interest in the land of the grantee in the

deed is that of a mortgagee simply, such inter

est is not subject to the levy of an attachment

or execution or the lien of a Judgment.—Butman

v. James, 27 N. W. 66, 34 Minn 547.

Title and possession.

83. A mortgage Is a security only, and until

foreclosure the legal title to the lands remains in

the mortgagor. Adams v. Corriston, 7 Minn. 4">6,

(Gil. 866,) and Hill v. Edwards, 11 Minn. 22, (Gil.

5,) followed.—Berthold v. Holman, 12 Minn. 335,

(Gil. 221.)

Action for possession.

84. A mortgagee who has never asserted his

right of entry upon the mortgaged premises can

not do so for the first time after the right of fore

closure is barred by the statute of limitations.

—Benton v. Nicoll, 24 Minn. 221.

85. The effect of the Minnesota statute which

provides that "a mortgage of real property is not

to be deemed a conveyance, so as to enable the

owner of the mortgage to recover possession of

the real property without a decree of foreclos

ure," (Gen. St. 1866, c. 75, $ 11.) is to cut off

the common-law right to maintain an action for

possession before foreclosure.—Rice v. St. Paul

& P. R. Co., 24 Minn. 464.

Bight to rents.

86. A mortgagee has not, merely by virtue of

his mortgage, any right before foreclosure to the

rents of the mortgaged property, but is liable to

the owner for such rents collected bv him.—Spen

der v. Levering, 8 Minn. 461, (Gil. 410.)

Right to timber out.

87. A mortgagee is not, after default and before

foreclosure, entitled to the possession of timber

cut from the mortgaged premises.—Adams v. Cor

riston, 7 Minn. 456, (Gil. 865.)

Waste.

88. The remedy of a mortgagee for improper

cutting of timber from the mortgaged premises

before he is entitled to the possession is by appli

cation to the court to restrain the waste.—Berthold

v. Holman, 12 Minn. 385, (GiL 221.)

Payment of taxes.

89. A mortgagee, by payment of taxes, acquires

no personal claim against the mortgagor. He can

only add the amount to that secured t>y the mort

gage, and enforce it as a lien upon the land, on

loreclosure.—Spencer v. Levering, 8 Minn. 46L,

(Gil. 410.)

90. Though Gen. St. Minn. 1878, c 11, 5 104, pro

vides that taxes paid by the mortgagee on the

mortgaged premises may be collected in the same

manner as the amount secured by the original lien,

and as a part thereof, there can be no recovery of

taxes paid bv him after the original debt is barred

by limitation.—Hill v. Townley, (Minn.) 47 N. W.

653.

45 Minn. 167.

Right to purchase at tax sale.

91 . Where a mortgage contains a condition that

if the mortgagor shall pay the mortgage debt, and

"all taxes which may be hereafter assessed on said

premises, then this deed to be void, " the mortgagor

cannot, as against the mortgagee, acquire title to

the premises by purchasing at a sale for taxes as

sessed after the execution of the mortgage.—Al

lison v. Armstrong, 9 N. W. 803, 28 Minn. 276.

92. In Minnesota, a mortgagee may acquire tax-

title to the mortgaged premises as against the

mortgagor, where he is neither legally nor equita

bly bound to protect the property againsc the

taxes for which the sale is made, since such a

mortgagee is not among the persons forbidden by

Gen. St. Minn. c. 11, § 87, to acquire tax-titles.

—Reimer v. Newell, (Minn.) 49 N. W. 865.

47 Minn, 287.

Removal of buildings on mortgaged

premises.

93. Laws Minn. 1869, c. 64, making it a crimi

nal offense for a mortgagor to remove any build

ing situated upon mortgaged real estate to the

prejudice of the mortgagee, "with intent to im

pair or lessen the value of the mortgage, " with

out the mortgagee's consent, is not applicable to

a case where a mortgagor removessuch building,

not with intent to impair the value of the mort

gage, but in performance of his duty to remove

a nuisance, especially if done in pursuance of

an order from public authority.—Chute v. State,

19 Minn. 271, (Gil. 230.)

94. To maintain an action by a mortgagee un

der Laws Minn. 1869, c. 64, forbidding the re

moval of any building situate upon real e3tate

on which "any mortgage or mechanic's lien ex

ists" to the prejudice of the holder of the

mortgage or lien, the actual subsistence of the



1245 1246MORTGAGES, V., VI.

mortgage alleged in the complaint must be

proved. —Beau v. Cochran. 24 Minn. 60.

Expenses of repair and preservation of

property.

93. The estate of a tenant In common is charge

able in favor of his co-tenant for his share of the

expense necessarily incurred by the latter for the

repair and preservation of the property; and a

mortgagee of an undivided interest, whose mort

gage lien is subject to such a charge, may pro

tect his security by paying the claim of his"mort-

gagor's co-tenant, and hold the mortgaged estate

for his reimbursement. — Darling v. Harmon,

(Minn.) 49 N. W. 686.

47 Minn. 166.

96. This right of the mortgagee Is not preju

diced by the fact that he made tt)e payment while

litigation was pending between the tenants in

common, involving the question of the mort

gagor's liability ; but the mortgagee takes upon

himself the burden of Droving the liability of the

mortgaged estate for the claim thus paid.—Dar

ling v. Harmon, (Minn.) 49 N. W. 686.

47 Minn. 166.

Mortgagee in possession.

97. Ejectment will not He on behalf of a mort

gagor againsta mortgagee lawfully in possession,

after condition broken, to recover possession of

the mortgaged premises.—Pace v. Chadderdon,

4 Minn. 499, (Oil. 390.)

98. To constitute a "mortgagee In possession, "

the mortgagee must be in possession by reason of

the agreement or assent of the mortgagor or own

er that he have possession under and because of

the mortgage. Assent, however, may be implied

from circumstances, and is established where, the

mortgagor having removed permanently from the

state, the mortgagee demanded and received pos

session from his wife, under the mortgage or by
virtue of rights supposed to have been acquired

under an abortive foreclosure of it.—Rogers v.

Benton, (Minn.) 33 N. W. 765.

89 Minn. 39.

99. Where the mortgagee has gone into posses

sion as "mortgagee in possession, " and so remains

(the mortgage being unpaid) until the right of ac

tion by the mortgagor to redeem is barred, he be

comes vested with the title.—Rogers v. Benton,

38 N. W. 765, 39 Minn. 39.

100. Where the mortgagor has surrendered pos

session to the mortgagee, and the latter has gone

into actual possession, and during tho 10 years

thereafter he has done nothing indicating an in

tention to abandon it or to restore it to the mort

gagor, and the latter has not re-entered or assert

ed any right to do so, the mere fact that the mort

gagee temporarily omitted to actually occupy tho

premises during a portion of the 10 years will not

affect his rights as "mortgagee in possession."

Under such facts, the possession must bo deemed

to have continued in him.—Rogers v. Benton, 38

N. W. 705, 39 Minn. 39.

101. A senior mortgagee, acquiring possession

by consent of the mortgagor after a foreclosure

sale under a junior mortgage, but before the title

and right of possession of the mortgagor have

been extinguished by tho expiration of the year

for redemption, has the rights of a mortgagee in

possession Jones v. Rigby, (Minn.) 48 N. W. 890.

41 Minn. 530.

102. After the expiration of the time within

which a mortgage may be enforced by foreclosure,

the mere entering into possession by the mortga

gee, without objection on the part of the mortga

gor, does not restore the mortgage to efficacy, or

entitle the mortgagee to the rights of a mortgagee

in possession.—Banning v. Sabin, (Minn.) 48 N.

W. 8. 45 Minn. 481.

VI. Assignment or Debt aud Mortqagb.

What constitutes, and effect, generally.

103. An assignment of a mortgage belonging to

a firm, describing the partners by their individ

ual names and by thoir firm name, signed by

their individual names, and sealed with their in

dividual seals, is effective.—Morrison v. Menden-

hall, lb Minn. 232. (Gil. 212.)

104. Until foreclosure or entry after condition

broken, a mortgagee has noconveyable interest in

the mortgaged premises, and therefore his con

veyance passes no interest in the mortgage, where

it fails to show an intention to assign the debt.—

Hill v. Edwards, 11 Minn. 22, (Gil. 5;) Greve v.

Coffin, 14 Minn. 345. ((HI. 203;) Everest v. Fer

ris. 10 Minn. 20, (Gil. 14.)

■The cases of Hill v. Edwards. 11 Minn. 22. (Gil. 5,) and

Everest v. Ferris, 16 Minn M, (Gil. 14.) are distlnsnlHhod
In Johnson v. SandhoB, 11 N. W. 891, 30 Mlna. 201.

105. A warranty deed given by a mortgagee not

In possession, aud before entry for condition

broken, will not. without its being shown that

such was the Intention, operate as a transfer of

the mortgage or debt secured thereby.—Gale v.

Battin, 12 Minn. 287, (Gil. 188.1

106. A quitclaim deed of mortgaged premises

by the mortgagee to a stranger, before maturity

of the mortgage debt, does not operate as an as

signment of the debt or mortgage.—Johnson v.

Lewis, 13 Minn. 864, (Gil. 837.)

107. A mortgage Is a mere Incident of the debt

secured thereby, and an assignment of tho debt

draws with it the mortgage.—Humphrey v. Buis-

son, 19 Minn. 231, (Gil. 182.)

108. A guardian of a minor, without license

from the probate court, sold and conveyed to a

bona fide purchaser a note and mortgage belonging

to the estate of such ward. Held, that such

purchaser acquirod a valid title, for the mort

gage passed as incident to the debt, evidenced

by the note, which the guardian had authority

to sell without license.—Humphrey v. Buisson,

19 Minn. 221, (Gil. 182. )

109. The power of sale In a mortgage Is a part

of the mortgage, and will pass with it, though

not specially mentioned in the assignment.—

Brown v. Delaney, 22 Minn. 349.

110. The mere possession of a note and mortgage,

by a person other than the payee and mortgagee,

to whom the note was payable, it being unindors

ed, is not evidence of title in such person.—Baus
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man v. Kelley, 36 N. W. 333, 38 Minn. 107;

Sanborn v. Trustees of Hamliue University, 36

N. W. 338, 38 Minn. 211.

Bights of assignee—Good faith.

111. The fact that an assignee of a mortgage

relied upon an abstract that did not recite an

incumbrance existing in the chain of title to the

land raises no equity in his favor, though it was

the usual custom to rely upon abstracts.—

Daughaday v. Paine, 6 Minn. 443, (Gil. 304.)

112. Under Comp. St Minn. c. 85, $ 28, providing

that the recording of an assignment of a mortgage

shall not, in itself, be deemed notice of such as

signment to the mortgagor, so as to invalidate

payments made to the mortgagee, a mortgage,

though made to secure a negotiable note, has not

the privileges of negotiable paper, but passes to

the assignee as an ordinary chose in action, sub

ject to all equities of the mortgagor prior to notice

of assignment.—Johnson v. Carpenter, 7 Minn. 176,

(Gil. 120;) Hostetter v. Alexander, 22 Minn. 559.

112fj. The assignee of a mortgage on real estate

takes it subject to the defense that it is-satisfled,

though the satisfaction does not appear of record.

—Redin v. Branhan, 45 N. W. 445, 43 Minn. 283.

113. The fact that, at the time of the assign

ment of a note and mortgage, they are not in the

assignor's possession, should put the assignee on

inquiry as to his assignor's title, and, if he makes

none, he is not a purchaser in good faith, within

the registry laws, and his assignment, though re

corded, does not take precedence of a prior unre

corded assignment of the same note and mortgage,

though the assignor covenanted that he had good

right and lawful authoritv to assign.—U'Mulcahy

v. Knapp, 8 N. W. 906, 28 Minn. 31.

114. Where a mortgagee assigns one note se

cured by a mortgage to one person, and after

wards the other note and the whole mortgage to

another person, who puts the assignment on reo-

ord, the latter is not a bona pie purchaser with

out notice as to the first assignee, as the mort

gage showed the existence of the first note.—

Wilson v. Wallace. 13 N. W. 907, 30 Minn. 4.

Distinguished In Solberg v. Wright, 22 N. W. 882, S3
Minn. 226.

Assignment of part of debt.

115. A mortgage was given to secure five

promissory notes, three of which, together with

so much of the mortgage as secured such three

notes, were assigned to a third person, the

mortgagee retaining the balance. Held, that the

assignee was, for the purpose of collecting his

notes, vested with the entire legal title of the

mortgage, and might foreclose the same under

the power of sale.—Brown v. Dolaney, 22 Minn.

849.

118. Where notes secured by one mortgage, ma

turing at different times, are assigned to differ

ent persons, in the absence of anything showing

a different intent, they will be paid pro rata out

of the proceeds of the security.—Wilson v. Wal

lace, 13 N. W. 907, 30 Minn. 4.

117. The payee of two notes secured by a mort

gage of land assigned one of the notes, and also

assigned the mortgage to the same parties, b3' an

assignment whereby ho purported to "bargain,

sell, and assign said mortgage * * * to secure

tne payment of said note. " Held, that this gave

the assignees a preference in the application of

the proceeds realized from the mortgage, ami

that the assignment of the mortgage transferred

the entire legal estate or interest of the mort

gagee therein, and he retained only an equitable

interest in the surplus after satisfying the amount

due his assignees ; and, such assignment having

been duly recorded, a foreclosure of the mort

gage by the assignees, duly and legally made,

was valid and binding upon the mortgagor, and

his title passed thereby to the purchasers, and

they, if purchasers in good faith, were protected

against any claim of a subsequent assignee of the

other note secured by the mortgage and still out

standing.—Solberg v. Wright, 22 N. W. 881, 83

Minn. 224.

DIstlngiilHhing Wilson r. Elgenbrodt, IS N. W. 9i>7. SO

Minn. 4; Hall v. McCornilck, 17 N. W. 620, 11 Minn. 2*0.

VU. Transfer or Propertt Mortgaged.

Bights and liabilities of grantee—Es

toppel to deny mortgage.

118. A grantee in a deed reciting a mortgage,

subject to which the deed is made, is bound by

the equities of the mortgagee, though the mort

gage, by reason of defective execution, is not

valid as a mortgage.—Ross v. Worthington, 11

Minn 438, (Gil. 323.)

119. Where a married man executes a mortgage

of his homestead in which his wife does not join,

but, after he is divorced, transfers the land, subject

to the mortgage, the grantee is estopped to ques

tion its validity, as it is competent for the parties

to the deed to provide for the payment of the debt

for which the grantor was personally liable, aud

make the land the primary fund for the pavmeat

of the mortgage.—Alt v. Banholzer, 29 N. U . 674,

36 Minn. 57.

Liability for mortgage debt.

120. Where an owner of mortgaged lands sells

a portion thereof, the portion remaining in his

hands becomes primarily liable for the mortgage

debt, and the portion sold liable only in the in

verse order of its alienation. —Johnson v. Will

iams, 4 Minn. 200, (Gil. 183.)

121.Where a grantee receives a deed of lands

incumbered by mortgage, which Is expressly ex

cepted from the covenants, the presumption is, in

the absence of evidence to the contrary, that the

land is taken subject to the lien of the "mortgage,

if valid; and, as respects the lien thereof upon the

land, it is the duty of the purchaser, and not the

seller, to dischargo the same.—Gerdine v. Menage,

(Minn.) 43 N. W. 91.

41 Minn. 417.

122. Where one conveys land by deed absolute to

secure a debt, and the grantee executes a defea

sance,which is not recorded though the deed is, the

transaction constitutes a mortgage, and judgments

properly docketed against such a mortgagor are

liens upon his equity of redemption in the prem

ises, and an action to have them so declared may

be maintained against a subsequent purchaser

having knowledge of the facts, and holding the
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land under a deed direct from the mortgagee.—

Marston v. Williams, (Minn.) 47 N. W. 644.

45 Minn. 116.

Assumption of mortgage debt.

123. Where the grantee of property subject to a

mortgage, as part of the consideration for the con

veyance, assumes and agrees to par the mortgage

debt, the holder of such mortgage debt may main

tain an action against the grantee.—Follansbe v.

Menage, 9 N. W. 882, 28 Minn. 311.

Distinguished in Brown v. Stillman. 45 N.W.3.43 Minn.

129.

124. Plaintiff conveyed land subject to a mort

gage to one who did not assume the payment of

the mortgage, and who afterwards conveyed by

warranty deed to defendant, who promised in such

deed to satisfy the mortgage. Held, that this

promise created no personal liability on the part

of defendant to plaintiff, the mortgagor, being only

a covenant to indemnify defendant's grantor

against his warranty.—Brown v. Stillman, (Minn.)

45 N. W. 2.
43 Minn. 120.

Distinguishing Follansbec T. Johnson, 9 N. \V. 88!, 28
Minn 811.

125. Where the grantees of land subject to a

mortgage do not assume it, a stipulation in a con

veyance by them that their grantee shall and

does assume the mortgage does not make such

grantee personally liable; buttho clause operates

onlv to the extent of the land. Brown v. Still

man, 45 N. W. 2,43 Minn. 12«, followed.—Nelson

v. Rogers, (Minn.) 49 N. W. 52tS; Samo v. Flan-

drau, Id.

47 Minn. 103.

126. Plaintiff conveyed land to D., and took a

mortgage for part of the purchase money. D.

conveyed to B., who assumed and agreod to pay

the mortgage. B. conveyed to defendants, sub

ject to the mortgage, but they did not assume to

pay it. Held that, even conceding the salo to B.

to have been in reality a sale to defendants, and

to have been made by D. 's agents, who were in

structed to sell only on the grantees' assuming

the mortgage, defendants not having assumed it,

and being under no obligation to plaintiff (D.'s

erantor) to assutno it. did not become personally

liable, and it is immaterial by what device or

evasion they avoided assuming it.—Nelson v.

Rogers, (Minn.) 4'J N. W. 52b; Same v. Flan-

drau, Id.

47 Minn. 103.

127. A purchaser of land, who takes It subject

totwo mortgages, both of which be agrees to p:iy,

cannot deal with the first so as to destroy the lien

of the second; and where the premises* are sold

upon foreclosure of thj first mortgage, and he

takes a conveyance of the title of the purchaser

at such sale after it has become perfected, he is

estopped to set up the title thus acquired against

the second mortgage; and he is thus estopped,

not only against the holder of such second mort

gage, but against parties entitled to be subrogat

ed to the rights of the second mortgagee, as

guarantors of the debt secured thereby, and paid

by them for their own protection.—Conner v.

How, 29 N. W. 314, 35 Minn. 518.

V.lM.DIG.—40

VIII. Mekoer.

When effected.

12S. Where the legal and equitable interest in

land meets in the same person, there will in eq

uity be no merger, if he intend there should not

be; and if it is clearly to his interest that there

be no merger, this intention will be presumed.—

Wilcox v. Paris. 4 Minn. 197, (Gil. 139:) Davis

r. Pierce, 10 Minn. 370, (Gil. 302;) Horton v.

Muffitt, 14 Minn. 289, (Gil. 210.)

129. The owner of land, after giving a mortgage

thereon to secure notes given by a partnership of

which he was a member, assigned his property for

the benefit of creditors. Subsequently, through

T., and in her name, he purchased the notes and

mortgage, and sold them to plaintiff, butT., con

trary to direction, transferred them to the as

signee. Held, that the purchase of the notes and

mortgage by the mortgagor did not cancel the

mortgage, and that the purchaser from him could

in equity enforce the same against the land.—Ba

ker v. Terrell, 8 Minn. 193, (Gil. 165.)

130. In an action on a mortgage of which plain

tiff had become the owner by assignment, the de

fense of merger is not sustained by a mere show

ing that prior to the assignment plaintiff had ac

quired the fee of the lanu through the foreclosure

of a subsequent mortgage given to him by defend

ant.—Flanigan v. Sable, (Minn.) 46N. W. 854.

44 Minn. 417.

IX. Payment and Release—Satisfaction.

Payment in installments.

181. Subsequent to the giving of a promissory

note for $5,000, payable on or before five years

after date, the maker executed to the payee a mort

gage embracing several lots of land, to secure the

payment of the note, but in which the incumbrance

was apportioned so that specified sums—parts of

the entire $5.000—were charged upon particular

lots. Held, that the effect was to so divide the

original debt that the several sums specified in the

mortgage might be paid separately by the mort

gagor or his assigns, within the time stated in the

original note, so as to secure a discharge of such

incumbrances.—Barge v. Klausman, (Minn.) 44 N.

W. 69.

42 Minn. 281.

Application of payments.

132. Where the mortgage and record thereof dis

closed that the mortgagor stipulated to pay, after

maturity, a greater than the legal rate of interest,

subsequent incumbrancers are not entitled to have

payments voluntarily made after maturity at such

stipulated rate applied in any other way than as

tho parties thereto have applied them. Board of

Sup'rs Ramsey Countv v. Heenan, 2 Minn. 330,

(Gil. 2S1,) distinguished.—Mills v. Kellogg, 7 Minn.

469, (Gil. 377.)

Distinguishing also Whlttacre t. Fuller, 5 Minn. 508,

(011.401.)

Extinguishment of obligation to in

demnity.

133. A deed absolute in form was executed to

indemnify the grantee therein from a certain

mortgage, upon which said grantee was liable as
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mortgagor, the grantee executing a bond for re

conveyance. The remedy on the mortgage became

barred by the statute of limitations without the

debt having been paid or discharge secured, as

stipulated in the bond. Held, that the mortgage

thereby became practically extinguished, and the

obligee in the bond was entitled to a reconvey

ance Just as if he had secured an actual dis

charge of the mortgage.—Archambau y. Green,

21 Minn. 520.

Release to grantee of mortgagor.

134. The fact that the holder of the mortgage ex

ecutes a release to one who is therein described as

grantee of the mortgagor, conclusively charges

him with notice of the fact that a conveyance has

been made by the mortgagor to such releasee, and

he is bound at his peril, before he executes a re

lease, to ascertain the terms of the deed, either by

examination of it, or by inquiry of the mortgagor.

—Groesbeck v. Mattison, (Minn.) 46 N. W. 185.

43 Minn. 547.

135. Where the holder of a mortgage releases to

a grantee of the mortgagor that part of the mort

gaged premises which, as between the mortgagor

and his grantee, has become primarily liable for

the payment of the debt, and another person, on the

faith of such release, purchases tbe premises, and

pays a valuable consideration therefor, the fact

that such release may have affected injuriously tbe

lien of the mortgage on the remaining security, in

a way not known or anticipated at tbe time by the

holder of the mortgage, furnishes no ground for

avoiding the release to tbe prejudice of tbe pur

chaser of the premises released. — Groesbeck v.

Mattison, (Minn.) 46 .\. W. 135.

43 Minn. 547.

Partial release.
136. It is competent for a party holding lndebt

edness, secured by a mortgage, to release either

the personal liability or the real estato security,

without the release of one in any manner affect

ing the validity of the other.—Doncelly v. Simon-

ton, 13 Minn. 301, (Gil. 278.)

137. Where a mortgagor conveys a portion of

the mortgaged lands, and the mortgagee subse

quently releases the whole or a portion of the

lands retained by the mortgagor, his security is

discharged, as to the grantees, to the extent of

the value of the released lands.—Johuson v.

Williams, 4 Minn. 260, (GU. 183.)

138. A release of a mortgage lien as to a por

tion of the premises covered by it, sumeieni In

valuo to satisfy the mortgage debt, operates as

a release of the remainder in tbe hands of a bona

fide purchaser from the mortgagor subsequent to

the mortgage. —Benton r. Kicoll, 24 Minn. 221.

139. A mortgage on land to secure payment of a

sum of money at certain dates contained an agree

ment that the mortgagor should plat the land into

100 lots, of uniform size, and that the mortgagee

should release any of the lots when thus platted,

on payment of a specified sum for each lot. The

mortgage also provided that, in case of default in

any of the covenants or conditions, the mortgagee

might sell the premises, and out of the proceeds

retain the amount due on the mortgage. Held,

that the covenant as to partial releases ran with

the laud, and inured to the benefit of the grantee

of the mortgagor, who purchased one of the lots

into which the land was platted; also that the

right to a release was not terminated by a default

in the payment of the sum secured by the mort

gage, but continued in force until the mortgagee

fully executed the power by sale of the mort

" premises.—Vawter v. Crafts, (Minn.) 42 N

483

41 Minn. 14.

Distinguishing Hull t. King. 87 N. W. 792. 38 Minn. .!4l»;
Masou v. Goudnow, 43 N. W. 482. 41 Minn. 8.

140. Where the mortgagor conveys to another a

part of the mortgaged premises, the deed contain

ing a provision that the grantee shall, as part of

the purchase price, pay the entire mortgage, the

part thus conveyed becomes, as between the mort

gagor and bis grantee, primarily liable for the

payment of the debt; and if a holder of tbe mort

gage, chargeable with actual notice of that fact,

releases to tbe grantee of the mortgagor that part

of the premises thus conveyed, which in value ex

ceeds the amount of tbe mortgage, such release

operates as a discharge of the mortgage upon the

remainder of the premises retained by the mort

gagor.—Groesbeck v. Mattison, (Minn") 46 N. W.

135, 43 Minn. 547.

Release by quitclaim deed.

141. A quitclaim deed, made by a mortgagee of

real estate to one having an estate in the land,

operates as a release of the mortgage in favor or

such person.—Gille v. Hunt, 29 N. W. 2, 35 Minn.

357.

142. Plaintiff entered into an agreement with

one L., the owner of a lot subject to a mortgage

for $800, and defendant, who held the mortgage,

by which, on the payment to her of $125 of the

mortgage debt and interest by plaintiff, L. was

to give plaintiff a deed of the lot subject to the

mortgage "as limited and modified" by the

agreoment; and, on the payment by plaintiff to

defendant of the residue of the mortgage debt

(8i75) and interest, defendant was to release

and quitclaim "all liens, claims, or titles, of

whatever nature, and especially the aforesaid

mortgage. " Held, that the effect of the agree

ment was for the purchase of the legal title from

L., and the purchase of a discharge of the mort

gage from defendant, and would be enforced

against defendant.— Lanktou v. Lamoreaux, 7 N.

W. 360, 27 Minn. 346.

Assignment to mortgagor.

143. The sale and assignment of notes and mort

gages by the mortgagee to the mortgagor, after

tbe latter has conveyed the lands to a third person

subject to the mortgages, does not operate as a

payment and discharge of the same; but they re

main in force in the hands of the mortgagor, who

can, as against this grantee of the lands, transfer

them unimpaired to the mortgagee.—Baker v.

Northwestern Guaranty Loan Co., 30 N. W. 404, 88

Minn. 185.

Assignment procured by mortgagor.

144. The owner of land executed a mortgage on

it, and then conveyed it to plaintiff, Dut the

character of the conveyance did not appear.

Before the mortgage became due, the mortgagor

paid some money to the mortgagee, and procured

an assignment of the mortgage to one A., who.

4
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at the mortgagor's request, assigned it for full

value to defendant. A. had no interest in the

matter, but merely acted for the mortgagor. De

fendant knew nothing of the circumstances under

which the assignment to A. was made. Held,

that the mortgage was a valid and subsisting

lien in defendant's hands.—Hall v. Southwick, 6

N. W. 79a, 27 Minn. 234.

Satisfaction by foreclosure.

145. Plaintiffs, holding a mortgage on real es

tate upon which there was a prior mortgage to

another mortgagee, assigned their mortgage, for

value, to defendants, and at tho same time exe

cuted to defendants a mortgage on other land,

to indemnify defendants against loss on the

mortgage thus assigned by reason of the prior

mortgage on the same premises. Afterwards de

fendants transferred the assigned mortgage to

another party, who foreclosed it, and at the sale

bid in the premises for the full amount due on

the mortgage. Held that, as defendants or their

assignee had thus received full satisfaction of

their mortgage debt by sale of the mortgaged

premises, the conditions of the indemnity mort

gage were fulfilled, and plaintiffs were entitled

to nave it discharged, although the prior mort

gage had never been paid, and was still a sub

sisting lien on the premises.—Sergeant v. Ruble,

23 U. W. 535, 33 Minn. 354.

Action to cancel satisfied mortgage.

14ti. Plaintiff, defendant, and one G. were co

partners, G. having personal charge of a bank

where the firm kept its surplus funds. Plaintiff

requested G. to pay a mortgage on real estate

owned by plaintiff, procure a discharge, and

charge the amount paid to plaintiff on the firm

books, which G., with defendant's knowledge,

agreed to do. Ho paid the mortgage, charging

plaintiff with the amount as requested; but, in

stead of having the same discharged, ho secretly

caused it to bo assigned to himself and defend

ant, and subsequently assigned to defendant.

Held a fraud, for which the mortgage would be

canceled and the foreclosure enjoined.—Conkey

v. Dike, 17 Minn. 457, (Oil. 434.)

147. In an action to cancel a mortgage upon the

prround that its conditions have been fully satis-

lied, that being the only issue, and no affirmative

relief being sought by the defendant, a finding

that a specific amount 'is still unpaid, and that the

action should therefore be dismissed, is equivalent

only to a finding that the debt is not fully paid,

and the only judgment to he rendered thereon it

one dismissing the action. — Woolsey v. Bonn.

(Minn.) 42 N. W. 11)22.

41 Minn. 235.

Belief against release by mistake.

148. Nothing but tho actual payment of a mort

gage debt will release the lien of the mortgage,

and where a mortgage is released in ignorance of

an intervening lien, though of record, equity will

relieve against the mistake.—Liggett v. Himle,

(Minn.) 33 N. W. 201.

38 Minn. 421.

Contradicting certificate of satisfaction.

14!). A certificate, under seal, of payment of a

mortgage and note accompanying it, and authoriz

ing the register of deeds to discharge the mortgage

on the record, may, In an action on the note, be

contradicted by parol. — Thompson v. Layman,

(Minn.) 42 N. W. 1061.

41 Minn. 295.

Necessity and effect of recording re

lease or satisfaction.

150. A release of mortgaged premises is a "con

veyance, " within Gen. St. c. 40, § 21, requiring

the registry of all conveyances of real estate as

against subsequent purchasers without notice,

and, unless so recorded, is void as against such

purchasers.—Palmer v. Bates, 22 Minn. 532.

151. Where a mortgage of real estate with a

power of sale has been paid it is the duty of the

owner of the equity of redemption, as between him

and third parties having no notice thereof, to pro

cure evidence thereof to be put upon record, and,

if he fail to do so, and the mortgage is apparently

regularly foreclosed under the power, an innocent

purchaser under such foreclosure, if his evidence

of title be first recorded, will be protected.—

Merchant v. Woods, 7 N. W. 826, 27 Minn. 390;

Bausman v. Eads, 48 N. W. 709, 40 Minn. 148.

152. When a prior mortgage has been satisfied

of record, the recorded certificate of satisfaction

not showing by whom payment was made, a pur

chaser who has no other notice than the record

gives him may assume that it was made by the per

son upon whom was the primary duty to make it.

The fact that it appears of record that, had soin"

other person mado the payment, he would have

been entitled to subrogation, does not put the pur

chaser upon inquiry to ascertain whether such

person made it.—Ahern v. Freeman, (Minn.) 48 N

Vf. C77.

46 Minn. 156.

Distinguishing Gerdine t. Menage. 43 N . W. 91, 41 Minn.
417.

Statutory damages for refusal to ac

knowledge satisfaction.

153. Where a mortgage which has been paid In

fact, but not satisfied of record, is afterwards as

signed, an action to have it adjudged satisfied may

bo maintained against both the mortgagee and as

signee, but the statutory damages for refusing to

acknowledge satisfaction (Comp. St. Minn. o. 85. J

3'.)) can be recov<rjd only from the assignee, who

alone has power to satisfy it of record.—Galloway

v. Litchfield, 8 Minn. 188, (Gil. 160.)

X. Foreclosure bt Advertisement.

a. T7wi Right to Foreclose.

Operation and effect of statutes.

154. Where, in foreclosure by advertisement,

notice is published according to tho statute in

force when publication is made, a different stat-

uto having been in force when tho mortgage was

executed, the existing statute affects only tho

remedy, nrd its application in no wise alters the

nlilieration of the contract.—Atkinson v. Duffy,

16 Minn. 45, (Gil. 30.)

155. While foreclosure by advertisement of a

mortgage illegally registered was pending, Laws



1255 1256MORTGAGES. X. a.

Minn. March o. 1863, was passed, legalizing such

registration. Held, on appeal from an order per

petually enjoining the mortgagee from foreclos

ing, that, although the mortgage could not be

foreclosed in the pending proceeding. It might be

foreclosed in a subsequent proceeding, ami there

fore so much of the order as "perpetually enjoined "

the mortgagee was erroneous.—Ross v. Worthing-

ton, 11 Minn. 438, (Uil. 3123.)

Execution of power of sale in general.

156. In case of foreclosure under a power of

sale, If tho statutory requirements are complied

with, tho foreclosure will bo valid, Irrespective

of any failure to comply with special require

ments of the power; for Conip. St. Minn. c. 75,

jj 1, declares that "every mortgage containing a

power of sale" may be foreclosed as thereinafter

provided.—Butteriield v. Farnham, 19 Minn. 85,

(Gil. 58.)

157. Under a mortgage authorizing the mortgagee

to soil at public auction in case of default, and to

convey to the purchaser, "agreeably to the statute

in such case made and provided, " the power of sale

is a valid common-law power capable of execution

even in the absence of any statute regulating the

manner of its exercise.—'Webb T. Lewis, (Minn.)

47 N. W. 803.

45 Minn. 285.

158. A foreclosure sale by advertisement In ac

cordance with Laws Minn. 1878, c. 53, is a valid ex

ercise of a power of sale contained in a mortgage

executed before the passage of that act, which is

in terms applicable to mortgages theretofore exe

cuted, and provides that the sheriff may act as

auctioneer, and otherwise regulates the manner of

sale, but not in any way inconsistent with the

terms of the mortgage.—Webb v. Lewis, (Minn.)

47 N. W. 803.

45 Minn. 285.

159. Whero the mortgagor brings an action to

have the mortgage adjudged satisfied and dis

charged of record, the mortgagee need not seek a

foreclosure in this action, but may, pending the

action, proceed to foreclose under the power.—

Montgomery v. McEwen, 9 Minn. 103, (Gil. 93.)

Distinguishing Bidwell v. Whitney, 4 Minn 70, (Gil. 45.)

Death of mortgagor.

160. The death of a mortgagor, and the fact that

his estate has been administered upon, commis

sioners appointed to adjust claims, etc., in noway

affects the lien of a mortgage given in his life

time, or the right to foreclosure, though the debt

so secured has not been presented to commission

ers for allowance.—Jones v. Taiutcr, 15 Minn.

612, (Gil. 423.)

Death of mortgagee.

161. A mortgagee being dead, a foreclosure by

advertisemont on a notice of sale purporting to

be given by authority of tho mortgagee is void ;

nor could it be cured by proof that in fact tho no

tice was given by another person.—Bausman v.

Kellcy, 36 N. W. 313, as Minn. 197: Sanborn v.

Trustees of Hamline University, 36 N. W. 338, 38

Minn. 211; Welsh v. Cooloy, 46 N. W. 908, 44

Minn. 446.

162. Where a mortgage of lands in Minnesota,

given to secure a debt due to the mortgagee resid

ing in another state, contained a power to the mort

gagee, his executors, administrators, or assigns,

in case of default of the conditions of the mort

gage, to sell and convey the premises according to

the statute in such case made and provided, the

power of sale might be exercised by the administra

tor appointed by the probate court in the state

where the mortgagee resided, even prior to tho

enactment of chapter 41, Gen. Laws 1876, (Gen.

St 1878. c. 81. *> 25.) — Holcnmbe v. Richards,

KIN. W. 714, 38 Minn. 38: Yoerg v. Holcombe.

35 N. W. 718. 38 Minn. 4G.

Default.

163. Where a mortgage provides that on default

In the payment of interest the mortgagee may de

clare the whole sum due, the election may be ex

ercised by advertising a sale, where the loreelos

ure is by advertisement, without other notice

thereof.—Fowler v. Woodward, 4 N. W. 231, 2tf

Minn. 347.

164. The holder of overdue coupon interest notes,

secured by mortgage, may, under Gen. St. Minn.

0. 81. 8, 4, foreclose the mortgage, although the

principal debt is *-ot yet mature, and is held d_v an

other person, who is made a partv to tho siiiu--

Cleveland v. Booth, (Minn.) 44 N. W. 670.

43Miuu. 1C.

165. A juniormortgagee, when he took his do.i-

gage, executed a written agreement that, when the

prior mortgage for $350 came due, ho would allow

a renewal thereof, and, for that purpose, would

release his mortgage, subject to the condition that

his mortgage should be reinstated by executing a

new one securing to him a second lien of equal

value to the one held ; and that if any other judg

ments or other liens should exist, they should be

discharged before any such lien is had, "so as to

secure to me a first claim against said premises,

subject only to a mortgage for the sum of $3.>0. "

The debt secured by the junior mortgage became

partly due October 24, 1SS8, ar.d the remainder Oc

tober 24, 1889. The prior mortgage became due

on tho latter date. Tho junior mortgagee was au

thorized to foreclose on default in payment of the

debt, interest, taxes, or any part thereof, Held,

that the right of the junior mortgagee to foreclose

accrued on default in the first payment, October

21, 1888, and that the contract to allow a renewal

of the first mortgage did not postpone such right

of foreclosure to the time when the prior mortgage

fell due. — Mjones v. Yellow Medicine Uountv

Bank, (Minn.) 47 N. W. 1072.

45 Minn. 335.

166. The principal and one of the sureties in

two promissory notes executed mortgages, with

power of sale, to secure them. When tho first

note was due, but before tho maturity of the sec

ond, the other surety paid both, and took an as

signment of the mortgages, which ho proceeded

to foreclose, the principal's first; and the pro

ceeds of the foreclosure of the first mortgage

were more than had been paid on the first note.

Held, that the foreclosure of the second mort

gage was void, as the second note, the only debt

to be secured by it, was not yet due.—Fciton v.

Bissol, 25 Minn. 15.
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Action to recover debt — Discontinu

ance, etc. .

167. A mortgage was given In part to secure the

mortgagee as indorser on a note. Judgment hav

ing been recovered on the note against the makers,

the mortgagors, the mortgagee paid the same and

took up the note. Held that, under Laws Minn.

1858, c 42, making it a requisite to the foreclosure

of a mortgage by advertisement that execution on

any judgment recovered for the debt secured

should have been returned unsatisfied, such re

turn of execution on the judgment on the noto

was not necessary to entitle the mortgagee to

foreclose.—Ross v. Worthington, 11 Minn. 438,

(Gil. 823.1

1G8. Under Pub. St. Minn. o. 75, J 2, making

It a requisite to the foreclosure of a mortgage by

advertisement that any suit brought to recover

the debt serurcd shall have been discontinued, or

execution upon the judgment rendered therein

shall have been returned unsatisfied in whole or

in part, an averment that such execution "was,

in fact and in law, returned wholly unsatisfied,"

fully meets therequirementof the statute.—Ross

v. VVortbington, 11 Minn. 438, (Oil. 323.)

169. Judgment recovered on a note, given in

payment of interest due on a nvortgago debt, Is

cot a judgment for part of the debt secured by

the mortgage that will interfere with the mort

gagee's right to foreclose by advertisement.—

Goonen v. Schroeder, IS Minn. 66, (Gil. 51.)

170. In setting up a title acquired under a fore

closure by advertisement, it is not necessary to

aver that at "tho timo of giving the notice no ac

tion or proceeding had been instituted at law to

recover tbo debt secured by the mortgage, or

any part thereof," which is" properly matter of

defense. —Jones v. Ewing, 22 Minn. 157.

Record of mortgage.

171. Pub. St Minn. c. 85, S 52, providing that

"all conveyances of real estate heretofore made

within the limits of this stale, properly sealed

and acknowledged, with one subscribing witness

thereto, shall be legal and valid, " though retro

active, is valid, and legalizes a prior "mortgage"

executed with but one subscribing witness; but it

does not legalize the prior registration of such

mortgage, and therefore the mortgage cannot be

foreclosed by advertisement, under Pub. St.

Minn. c. 75, § 2, subd. 8, which makes registration

an indispensable prerequisite to foreclosure.—

Rosa v. Worthington, 11 Minn. 438, (Gil. 823.)

172. Under Gen. St. Minn. 1866, c. 81, S 2, mak

ing it necessary to the foreclosure of a mortgage

by advertisement that the mortgage be duly re

corded, a mortgage of lands in several counties,

foreclosed as to the portion lying in one county,

need not, to render the foreclosure valid, be re

corded in another county in which are situated

only the lands unaffected by the foreclosure.—

Balmev. Wambaugh, 16 Minu. 116, (Gil. 106.)

173. A mortgage described the property intend

ed to be covered thereby as the "west half of the

south-east quarter." It was described in the

record as the "west half of the north-east quar

ter. " Held ineffectual, as a recording of the

mortgage, to entitle the mortgagee to foreclose

by advertisement.—Thorp T. Merrill, 21 Minn.

886.

Assignment of mortgage.

174. In Minnesota, to authorize the foreclosure

by advertisement of a mortgage by an assignee

thereof, the assignment must have been duly ac

knowledged and recorded; and if it is not properly

acknowledged, so as to entitle it to be recorded,

the foreclosure is a nullity. — Lowry v. Mayo,

(Minn.) 43 N. W. 78.

41 Minn. 388.

175. After a mortgage was recorded, it was as

signed by indorsing on the original an assign

ment in which the mortgage was referred to as

the "within described mortgage." This assign

ment was then recorded apart from the mort

gage, on a subsequent page of tho same record-

book. Held a sufficient record to sustain a fore

closure by advertisement.—Carli v. Taylor, 15

Minn. 171, (Gil. 131.)

176. A power, under which an assignment of a

mortgage is executed, need not, to authorize a

foreclosure by advertisement, be recorded. —Mor

rison v. Mendenhall, 18 Minn. 232, (Gil. 212.)

177. S., W., and B. entered into an agreement

under seal to engage in the business of loaning

money, buying and selling real estate, etc., un

der the firm name of 8., W. & Co., S. to trans

act the business. S. loaned money, taking a

mortgage to the three persons named, "doing bus

iness under the firm name of S.. W. &Co.,"

which he assigned by instrument in writing with

the samerocitals, signed in the nameof tho three

partners by himself as attorney in fact Tho

mortgage and assignment were duly recorded,

but not the partnership agreement. The mort

gage was subsequently foreclosed by advertise

ment. Held, in an action to determine adverse

claims to the property, that parol evidence was

admissible to show that the mortgage was partner

ship property; that under the partnership agree

ment S. had authority to assign the same; and

that it was not essential to the validity of the

foreclosure that tho authority to execute the as

signment be recorded.— Morrison v. Mendenhall,

18 Minn. 232, (Gil. 212.)

178. Under Gen. St. 1878, c. 81, tit. 1, requiring,

among other things, to entitle a person to fore

close under a power of sale in a mortgage, that the

mortgage, and all assignments thereof, shall have

been duly recorded, a person cannot legally fore

close a mortgage unless the record title is in him;

so that, where the record shows an assignment by

the mortgageo, a foreclosure bv him is void,

though his assignment may not have been abso

lute, and at the time of the salo he may have had

an unrecorded reassignment from his assignee.—

Backus v. Burke, (Miun.) 51 N. W. 284.

Dintingnilahing Baldwin v. Allison. 4 Minn. 23, (OH. 11.)

Separate foreclosure for installments

of debt or separate debts.

179. Comp. St. Minn. c. 75, § 3, providing that, in

cases of mortgages given to secure the payment

of money by installments, each of such install

ments "after the first" shall be deemed a separate

and Independent mortgage, and such mortgage for
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each of such installments may be foreclosed as a

separate mortgage, only authorized a separate

foreclosure for installments falling due subsequent

to the first installment, and the foreclosure, under

such statute, for the first installment of mortgage

indebtedness, is void.—Shorts v. Cheadle, 8 Minn.

67, (Gil. 44.)

180. Gen. St. Minn. 1866, c. 81, $ 3, provides

that a mortgage given to secure the payment of

money by installments may be foreclosed for each

of such installments in the same manner and

with like effect as if separate mortgages had been

given for each subsequent installment. Held,

that the foreclosure of a mortgage for one of sev

eral installments did not divest the hen of such

mortgage as to the installments not due at the

time of such foreclosure.—Wutkins v. Hackett,

20 Minn. 106, (Gil. 92.)

Dlntlnimlflhpd In Dick v. Moon. 4 N W. 41. 26 Minn. 11$

Fouler v. Johnson, 3 N. \V. U83, it Minn. 840.

181. Under Gen. St. Minn. 1S60, c. 81, § 12, the

foreclosure of a mortgage for one of several in

stallments, and the certificate of such foreclosure

sale, only conveys the right, title, and interest

of the mortgagor as the same existed at the date

of the mortgage, and as they were conveyed in

the mortgage deed.—Watkins v. Hackett, 20

Minn. 106, (Gil. 92.)

18?. A mortgage given to secure the payment

of three promissory notes, payable at different

times, is, in effect, the same as if three separate

mortgages had been given; and, a foreclosure

being had on the first note, and a redemption

made therefrom, and the second note canceled by

Judgment and execution against the makers, the

mortgage can be again foreclosed on the third

note.—Daniels v. Smith, 4 Minn. 172, (Gil. 117.)

Effect of release or extinguishment of

mortgage.

183. Where a mortgage has been extinguished,

a foreclosure under the power of sale, as between

the parties, is absolutely void ; and it is not neces

sary for the mortgagor, to save his rights, to in

terpose either at or before the sale.—Misenor v.

Gould. 11 Minn. 166. «Sil. 105.1

DIstlngnlshlnR Bldwell v. Whitney. 4 Minn. 76, (Gil. 48;)
Jobnaon t. WUUamii, 4 Minn. 260. (Oil. 183.)

184. After the execution, delivery, and record of

a quitclaim deed, the legal effect of which is to re

lease and discharge a mortgage of record, a fore

closure by advertisement is void.—Benson v. Mar-

koe, (Minn.) 42 N. W. 787.

41 Minn. 112.

Time for foreclosure.

185. Gen. Laws Minn. 1870, c. 60, which requires

every action to foreclose a mortgage upon real

estato to be commenced within 10 years after the

cause of action accrues, has no application to a

foreclosure by advertisement.—Golcher v. Bris-

bin, 20 Minn. 453, (Gil. 407.)

186. Laws Minn. 1871, c. 52, limiting the right

to foreclose mortgages by advertisement to a pe

riod of 10 years after the maturity of the mort

gage, was by its terms to take effect and be in

force one year lrom and after its passage. It

was approved March 6, 1871. Held that, upon a

publication of the act, it became effectual as no

tice to all persons that the limitation would go

into effect at the time indicated, and the period

of about eight months after such publication, be

fore the limitation became operative, afforded a

reasonable time for the foreclosure of mortgages

already matured ; and that foreclosure proceed

ings commenced by the first publication of the

notice before March 7, 1872, when the limitation

became operative, but not prosecuted to comple

tion until after that date, were invalid, the mort

gage not being foreclosed within the period lim

ited. —Duncan v. Menard, (Duucan v. Cobb,) 21

N. W. 714, 32 Minn. 400.

Injunction against foreclosure.

187. That an action is pending to have a mort

gage adjudged satisfied is not alone ground for an

injunction to stay foreclosure thereof by advertise

ment. Bidwell v. Whitney, 4 Minn. 76, (Gil. 45,) dis

tinguished.—Montgomery v. McEwon, 9Minn. 103,

(Gil. 93.)

188. Where, in an action by the mortgagor to

have a mortgage adjudged satisfied and dis

charged of record, the answer denies all the eq

uities in the complaint, the court will not grant an

injunction to restrain the mortgagee from fore

closing by advertisement, under the power, pend

ing the action, upon a petition which simply recites

that such foreclosure would materially embarrass

and injure the mortgagor, and complicate his

rights and interests in the premises.—Montgomery

v. McEwen, 9 Minn. 103, (Gil. 93.)

Disapproved nnd distinguished In Conker t. Dike. 17
Minn. 467. (Gil. 434.)

189. A preliminary injunction will be granted

to restrain a sale on foreclosure, where such

sale is inequitable, or will operate as a fraud on

the rights of third persons. Montgomery v. Mc

Ewen, 9 Minn. 103, disapproved.—Coukey v. Dike,

17 Minn. 457, (Gil. 434.)

190. The fact that a mortgagee, foreclosing under

a power of sale, is proceeding to sell the mortgaged

property without right of redemption, is no ground

for an injunction to restrain such sale.—Armstrong

v. Sanford, 7 Miun. 49, (Gil. 34.)

191. A sale in proceedings to foreclose a mort

gage by advertisement, had in violation of an in

junction restraining it, is void.—Lash v. McCor-

mick, 14 Minn. 482, (Gil. 359.)

192. A mortgagee, in disobedience of an in

junction, proceeded to a foreclosure by advertise

ment and sale, and the mortgaged property was

struck off to his attorney, who credited him on

his books for the purchase, and, subsequently

deeding him the same, charged him with the

same amount, no money passing in either case.

The sale was afterwards held void for disobedi

ence of the injunction. Held, in a subsequent

action to enforce such mortgage, that the prior

proceedings were no defense.—Lash v. McCor-

mick, 17 Minn. 403, (Gil. 881.)

193. The mortgagor can maintain an action to en

join the foreclosure of a mortgage on the ground

that it was without consideration, notwithstand

ing that it was executed for the purpose of hin
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dering and delaying his creditors.—Devlin v.

Quigg, (Minn.) 47 N. W. 258.

44 Minn. 534.

194. Though Gen. St. Minn. 1S78, c. fifi, ? 201, pro

vides that application for injunction against fore

closure of a mortgage by advertisement shall be

miide "immediately" after receiving notice of the

publication of the notice of sale, it is within the

discretion of the court to grant such injunction,

though the application was delayed for a month

after receiving such notice, and the delay is un

explained, where it does not appear that the delay

prejudiceddefendant.—O'Brien v. Oswald, (Minn.)

47 N. W. 31t».
45 Minn. 59.

195. In an action to restrain foreclosure of a

mortgage by advertisement, prior to the maturity

of the mortgage debt, for alleged breach of con

ditions of the mortgage, it being in issue and con

tested by affidavits as to whether there had been

any such breach, it is within the discretion of the

court to restrain the foreclosure sale until this

issue should be judicially determined.—O'Brien v.

Oswald, (Minn.) 47 N. W. 316.

45 Minn. 59.

196. Where a co-tenant redeems from a foreclos

ure by payment of the entire debt, and the title of

such redemptioner, and his certificate of redemp

tion of record, clearly show his rights and superi

or equity, an injunction restraining the foreclos

ure of a second mortgage, made by his co-tenant

after such redemption, is unnecessary for his pro

tection.—Buettel v. Uarmount, (Minn.) 49 N. W.

350.

46 Minn. 4S1.

b. Notice.

Requisites, generally.

197. Under Pub. 8t. c. 75, 8S *, 5, designating

the notice to be given on foreclosure of a mort

gage by advertisement, the notico need not state

the death of the mortgagee and appointment of

the administrator; it is sufficient if be sign it as

administrator.—Baldwin v. Allison, 4 Minn. 25,

(Oil. 11.)

Distinguished In Backus T. Bnrke, 51 N. W. 284.

198. A notice of sale In a foreclosure by adver

tisement, which describes the mortgage as having

been "made, executed, and delivered * * * to

I. C. .agent of A. B. , " sufficiently designated the

said I. C. as tho mortgagee.—Menard v. Crowe,

20 Minn. 448, (Gil. 402. )

199. Omitting to dato a notice of sale, on fore

closure under a power, does not vitiate the sale.

—Ramsey v. Merriam, 6 Minn. 168, (Gil. 104.)

200. The signing of the notice of foreclosure of

a mortgago described as given to I. C, agent for

A. B., as "I. C, agent for A. B. : A. B.. mort

gagee in fact, " is a sufficient signing by the

mortgagee.—Menard v. Crowe, 20 Minn. 448,

(Gil. 402.)

201. A general statement in a notice of foreelos

ure that the party claims a lien on the premises

for a certain sum expended for taxes on such prem

ises is sufficient. The notice need not state the

year, the date of payment, that he is owner of the

receipts, or any matter of that character. —Jones

v. Cooper, 8 Minn. 334, (Gil. 294.)

202. Under Gen. St. Minn. 1878, o. 81, 8 6, re

quiring that, on foreclosure of a mortgage by ad

vertisement under a power of sale, the notice

must specify "the date of the mortgage, and

when recorded, " a notice which does not state

when the mortgage was recorded is insufficient,

although it contains a reference to the book and

page where tho mortgage is recorded.—Martin v.

Bovey, (Martin v. Baldwin,) 16 N. W. 449, 30

Minn. 537.

203. The statute in regard to foreclosure by ad

vertisement provides for no other notice to sub

sequent incumbrancers than tho published one,

and that must bedeemed legally sufficient.—Ben

nett v. Healey, 6 Minn. 240, (Gil. 158.)

Statement of amount due.

204. Claiming, in a notice of foreclosure tinder

a power of sale, a trifling excess over the amount

actually due, arising from error in computation,

will not vitiate the proceedings; but if the

amount claimed is largely in excess of what the

legal terms of the contract, or any legitimate

calculation based thereon, will justify, sale will

be vitiated.—Spencer v. Annan, 4 Minn. 542,

(Gil. 426.)

205. In a foreclosure by advertisement under a

power in a mortgage, the notice of sale stated

the amount due to be $1,606.60, whereas, in fact,

there was but $964.62 due. Held, that a sule

under such notice was irregular.—Spoucer v.

Annan, 4 Minn. 542, (Gil. 426.)

206. Where the amount claimed to be due in

a notice of foreclosure under a power is not so

much in excess of the amount actually due as to

influence purchasers, the sale will not be set

aside for claiming such excess.—Ramsey v. Mer

riam, 6 Minn. 168, (Gil. 104.)

207. A notice of foreclosure claimed as due on

tho mortgage the sum of $34,251.28, which was an

excess of $7,335.64 over the amount legally duo.

Held that, in the absence of proof of actual in

jury or fraudulent design, claiming such Excess

would not affect the validity of the sale: the

claim not being so excessive as to deter bidders.

—Buttertleld v. Farnham, 19 Minn. 85, (Gil. 58.)

208. Notice of foreclosure is not fatally defective

where the amount claimed is greater than the

sum actually due, but is within the literal terms

of the note secured by the mortgage, and there is

no appearance of injury or fraud.—Menard v.

Crowe, 20 Minn. 448, (Gil. 402.)

209 A "specific Hen mortgage" on several lots

apportioned the sum secured among the lots, spec-

ilying the amount for which each was liable, and

providing that each lot was. mortgaged for that

sum, "and for no other sum whatever;" aiso, that,

in case of default to pay any of these sums, or in

any of the conditions of the mortgage, "so far as

it affected either of said lots, " the whole principal

sum represented by such lot or lots might be de

clared due, and the mortgage foreclosed for the

whole sum as to such lot or lots whereof there

shall have been default,—"it being the intention

that this mortgage shall be regarded, and is here

by made, a separate and distinct mortgage for
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each and every lot, * * * and that a default in

the payment of either of the sums mentioned in

said apportionment, « * * or interest or taxes,

as herein set forth, shall render operative the

power of sale only as far as it extends to the lot or

lots whereon such default shall have heen made. "

Held, that this constituted a separate mortgage

on each lot; that while, in case of default on sev

eral of the lots, the mortgagee might foreclose as

to all the lots in default in one notice of sale, yet

such notice must state the amount claimed to be

due on each lot separately.—Mason v. Goodnow,

(Minn.) 42 N. W. 482.
41 Minn. 9.

Distinguished In VawU-r v. ( rafts. 43 N. W. 484, 41
Minn. 16.

210. On proceedings to sell several lots sepa

rately, mortgaged in the same instrument, under

a power therein contained, the failure to state in

tho notice of sale the amount due on each one of

the lots is within Gen. Laws Minn. 1883, c. 112,

i 1, which provides that no sale made under a

power in a mortgage shall be set aside for any

defect in the notice of sale, unless the action is

commenced within five years from the date of the

sale.—Bitzcr v. Campbell, (Minn.) 49 N. W. 691.

47 Minn. 221.

211. A mortgage covering 25 town lots showed

on its face that each lot was separately and dis

tinctly it ortgaged for a specified sum. On pro

ceedings to sell five of the lots under a power of

sale in the mortgage, the amount claimed to be

due on the mortgage debt, and the amount paid

by the mortgagee as taxes, were stated in gross

sums in the notice of sale, without attempting to

state the amount claimed to be due on each of

the lots in default. Held, that a sale under such

a notice was unauthorized and invalid, without

regard to the manner of sale, or the fact that

each lot may have been sold separately, and for

tho exact amount due upon it. Mason v. Good-

now, 41 Minn. 9, 42 N. W. 4S2, followed.—Bitzer

v. Campbell, (Minn.) 49 N. W. 091.

47 Minn. 221.

212. The notice of a foreclosure sale under a

power in a mortgage having stated the whole debt

as the amount claimed to be due, though one-half

only was then payable, the sale is not thereby in

validated, unless the claim was fraudulently made

or resulted in actual injury to the mortgagor.—

Bowers v. Hechtman, (Minn.) 47 N. W. 792.

45 Minn. 238.

213. A notice of foreclosure sale under a power,

after stating the amount then claimed to be due

on the mortgage for principal and interest, stated

that the mortgaged premises would be sold to pay

Baid debt and interest, "and the tuxes, if any, on

said premises. " Held, that the notice would be

const rued as meaning that the proceeds of the sale,

If sufficient, would be applied so far us necessary

to pay uny taxes due and payable at the date of

the sale, and so it was not in violation of tho stat

ute requiring the notice to specify the amount of

taxes paid by the mortgagee.—KArkpatrick v.

Lewis, (Minn.) 48 N. W 783.

46 Minn. 164.

Description of premises.

214. 'luo description of the lands in a notice of

foreclosure, under the power in a mortgage, was :

"Tho undivided half of lots two (2) and three, (3,)

in block two, <2.J Lot eight, in block four. (4.) "

etc. Held, that the words, "the undivided half, "

applv only to lots 2 and 3.—Johnson v. Cocks,

(Minn.) 35 N. W. 436. 37 Minn. 530.

215. Where a mortgage describes the property

conveyed as a certain lot, "except the west

feet" thereof, a description of the property with

out mentioning the exception, contained in the

notice of foreclosure by advertisement, is suffi

cient under the statute, which requires that the

notice shall contain a description of the mort

gaged premises conforming "substantially" to

that contained in tho mortgage.—Bchocb v. Bird-

sail, (Minn.) 51 N. W. 382.

Time and place of sale.

216. A designation of the day of sale alone, Jn a

notice of foreclosure, without designating the

hour df the day, will, after a long lapse of time,

be deemed a bufflcient designa'.ion of the time of

sale, under Pub. St. Minn. c. 75, §§ 5, 6, which

require that the notice shall specify "the time

and place of sate, " ana that the sale shall be

made between 9 a. m. and sunset.—Menard v.

Crowe, 20 Minn. 448, (Gil. 402;) Thorwartb. v.

Armstrong, 20 Minn. 464, (Gil. 419.)

The case ot Menard v. Crowe, 20 Minn. 44S. (Gil. 402.) la
distinguished In Richards v. Finnegan. 47 N. W. 7SS. 45
Minn. 219.

217. When a notice of a foreclosure sale under

a pjwer in a mortgage states the hour of sale as

11 o'clock, a sale at 15 minutes before 11 is void

under Gen. St. Minn. 1S78, c. 81, $ 6, requiring the

notice to state tho time and place of sale.—Rich

ards v. Finnegan, (Minn.) 47 N. W. 78S.

45 Minn. 208.

Distinguishing Menard v. Crone, 20 Minn. 448. (till.

218. A notice of a foreclosure sale under a

power in a mortgage stated the hour of sale as

11 o'clock, and the sheriffs certificate of sale re

cited that at the time stated in the notice he sold

the property nt 10 o'clock. Held, that the cer

tificate is itself sufficient to put a purchaser on

inquiry as to the hour of sale, and the mortgagor

is not estopped by his having taken no steps to

clear the record.—Richards v. Fiunegais, 47 X.

W. 788, 45 Minn. 208.

219. A notice of foreclosure sale, designating

the place as "in front of the office of tha register

of deeds, in the county of Fillmore," the county-

being before referred to in the notice as in the

state of Minnesota, sufficiently designates the

place of sale.—Merrill v. Nelson, 18 Minn. 306,

(Gil. 335.)

220. A notice of foreclosure sale by advertise

ment, which only designates the place of sale

as "at the court-house of tho city of St. Paul, "

is not rendered too indefinite by the fact that

such court-house is composed of several apart

ments, in any of which the sale might be made,

and is sufficient, in the absence ot evidence of

fraud; it being presumed that the sheriff con

ducted the sale at such place at the court house

as the proper discharge of his duty required.—

Golcher v. Brisbin, 20 Minn. 453. (Gil. 407;)

Thorvvarth v. Armstrong, 90 Minn. 404, (Gil. 410.)
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221. A notice of sale under foreclosure of a

mortgage under the power of sale therein speci

fied, as the place of sale, "the front door of the

court house in the village of C. " It appeared

that in fact there was no court-house, nor any

place known as the court-house or the front door

of the court-house, in the village named. Held,

that the notice and the attempt to foreclose were

utterly null, and could not affect the right of the

mortgagee to foreclose anew.—Bottineau v.-iEtna

Life Ins. Co., 16 N. V7. 849, 31 Minn. 125.

222. in sucn nonce, the place ol sale was de

scribed as "at the front door of the court house in

the city of Minneapolis, corner 2d Ave. S. and 3d

St. " The county court-house had been partly de

stroyed by fire, and the county commissioners had

rented a building on the corner of Second avenue

south and Third street for the meetings of the

courts, and for some of the county officers, and it

was used for that purpose for some weeks before

the date of the notice, and till after the sale. Held,

a proper designation of the place of sale, and that

the sale was properly made at the front door of the

building at the corner of the two streets, though

the door leading to the court-rooms (which were

in t he second story) was at the rear of the building

on Third street, BO feet distant from its front.—

Johnson v. Cocks (Minn.) 35 N. W. 436.

37 Minn. 530.

Service—Who may make.

223. The provision of Gen. St. Minn. 1878, c. 81,

1 5, that on foreclosure by advertisement the copy

of notice of sale " shall be served in like manner

as summons in civil actions in the district court, "

has reference merely to the mode of making the

service, and not to the persons by whom it may be

made ; and hence the mortgagee himself may serve

the notice.—Kirkpatrick v. Lewis, (Minn.) 47 N.

W. 970.

46 Minn. 164.On occupants of premises.

224. Comp. St. Minn. c. 63, $ 33, requiring that

when, in case of a foreclosure of mortgage by ad

vertisement, publication is made in another county,

notice shall be served on the occupant of the mort

gaged premises, is not in conflict with chapter 75,

relating to foreclosure by advertisement, and pro

viding for foreclosure "in the manner hereinafter

specified;" and failure to comply with chapter 63,

% 33, will render the sale void. Fi.anduac, J., dis

senting.—Heath v. Hall, 7 Minn. 315, (Gil, 243.)

225. Where a husband and wife reside on land as

a hoinesteail, the fee of which is in the husband,

he is the person in possession on whom notice of

foreclosure sale must be served under Gen. St.

Minn. 1S7S, c. 81, S 5.—Coles v. Yorks, 10 N. W. 775,

28 Minn. 464.

226. Under Gen. St. Minn. 1878, c. 81, i 5, which

requires, in case of foreclosure by advertisement,

that notice of the salo be served "on the person

in possession of the mortgaged premises, if the

same are actually occupied, " a foreclosure is ef

fectual where such notice is served on the mort

gagor in possession of part of the mortgaged

premises, though his tenant, occupying a dwell

ing and stable thereon, is not served.—Holmes v.

Crummett. 13 N. W. 934. 30 Minn. 23.

227. Where premises are occupied, at the time of

a foreclosure, by one who is not the owner, a sub

sequent waiver by him of the failure to serve no

tice of the foreclosure on him will not validate tha

foreclosure as respects the owner.—Casey v. Mo

Intyre, (Minn.) 48 N. W. 402.

45 Minn. 526.

228. Where, at the time of the foreclosure of a

first mortgage, the premises are occupied by the

holder of a second mortgage, the presumption of

regularity, arising from the certificate of sale, is

rebutted by proof of a failure to serve notice on

the occupant, and the certificate is not presump

tive evidence of an actual Bervice of notice on the

owner.—Casey v. Mclntyre, (Minn.) 48 N. W. 402.

45 Minn. 526

229. Plaintiff, being the mortgagee in and holder

of certain mortgages, was in tiie possession of the

mortgaged premises in 1887, whon they were con

veyed to a third party, and when a prior mortgage

thereon was foreclosed by advertisement, in 1888.

Defendant, a subsequent mortgagee, redeemed the

premises from the foreclosure sale, and claims title

by virtue of such redemption. Held, that no no

tice of the foreclosure proceedings being served

upon plaintiff, the occupant of the premises, as re

quired by the statute, the foreclosure Bale was

void, and the redemption ineffectual.—Casey v.

Mclntyre, (Minn.) 48 N. W. 402.

45 Minn. 526.

On mortgagor, etc.

280. A "general agent" of a mortgagor is not a

"personal representative, " within the meaning of

Gen. St. Minn. I860, c. 81, $ 5, requiring notice

of a foreclosure sale to be served on the personal

representative of a deceased mortgagor.—Jones

v. Tainter, 15 Minn. 512, (Gil. 423;) Atkinson v.

Duffy, 16 Minn. 45, (Gil. 30.)

Publication.

231. Under Laws 1858, c. 96, p. 293, which pro

vides that in proceedings to foreclose by adver

tisement notice of sale shall be published in a

newspaper of the county where the land is situ

ated, or, if none, in the nearest paper in an ad

joining county, a failure to publish the notice as

directed by tho statute renders the sale illegal.

—Lowell v. North, 4 Minn. 32, (Gil. 15.)

232. Under Comp. St. c. 72, 5 43, providing that

in computing the time of publication the first day

is to be excluded and the last included, a six-

woeks notice of sale i.i a foreclosure under a

power, published August 3d, to and including

September 14th, the date of sale, is sufficient. —

Worley v. Naylor, 6 Minn. 192, (Gil. 123.)

233. Notice of sale on foreclosure of a mortgage

by advertisement, required under Gen. St. Minn.

186H, c. 81, SS 5, 6, and chapter 66, §§ 68, 69, to be

published six successive weeks, once in each week,

was in fact so published seven times, and the

sale took place the day after the expiration of

the seventh week. Held that, in the absence of

any express provision as to the interval between

the publication and sale, the notice was valid.—

Atkinson v. Duffy, 16 Minn. 45, (Gil. 30.)

234. A notice of foreclosure sale, otherwise

regular, the last publication of which in the six

weeks was October llitb, for a sale on October 2Hth,

is good. — Goeneu v. Schioed.r, IS Minn. 66,

(Gil. 51.)
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235. Where the original notice of foreclosure

by advertisement, dating from the first legal pub

lication thereof, is insufficient in poini of time,

a postponement of such sale under the original

notice will not cure the defect, notice of sale on

neither date being published for six consecutive

weeks.—Pratt v. Tinkcom, 21 Minn. 142.

236. A mortgage fell due January 24th. Notice

of foreclosure sale, to take place March 10th, was

published in a weekly paper, the publication day

of the edition in which the notice first appeared

being on January 25th, but live-sixths of which

was actually published on January 24th, by be

ing on that day deposited in the post-office for

distribution. Held, that the publication on Jan

uary 24th was premature and void: the publica

tion in the remainder of the edition, on the 25th,

insufficient as publication of that date; and the

first legal publication of the notice being Febru

ary 1st, there was not sufficient notice for sale on

March 10th,—a defect that could not be remedied

by postponing tho sale under such notice to March

17th.—Pratt v. Tinkcom, 21 Minn. 142.

Affidavit of publication.

237. Comp. St. Minn. c. 84, J 61, in relation to

proof of publication of notice of judicial proceed

ings, does not apply to affidavits of publication of

notice of sale under mortgage foreclosure, pro

vided for by chapter 75, $ 14.—Goenen v. Schroe-

der, 18 Minn. 68, (Gil. 51;) Merrill v. Nelson, 18

Minn. 366, (Oil. 335.)

238. It is no objection to the affidavit by the

printer of publication of notice of foreclosure by

advertisement that it does not appear that the

notice attached was taken from the newspaper in

which it is alleged to have been printed.—Goenen

v. Scbroeder, 18 Minn. 66, (Gil. 51.)

239. Neither the affidavit of publication of notice

of foreclosure nor its record is essential to the

validity of a foreclosure by advertisement; and,

where such notice was properly published, a de

fect in the affidavit cannot affect the titl<» of a

purchaser.—Golcher v. Brisbin, 20 Minn. 453,

(Gil. 407.)

240. An affidavit of publication of notice of fore

closure stated that tho paper was printed in a

city name I, but did not state where it was pub

lished, did not show it was a weekly paper, or

that notice was published once in each week,

as required by statute, (Gen. St. Minn. 1866,

o. 81, $ 5,) and also misnamed the paper. Held

insufficient.—Golcher v. Brisbin, 20 Minn. 453,

(Gil. 407.)

241. Where an affidavit of publication of a no

tice of foreclosure is made by one who swears he

is the publisher of the newspaper in which it ap

peared, it will be presumed he was also the

"printer, " within the meaning of the statute

requiring such affidavit by the printer thereof,

and the affidavit is prima facie sufficient—Me

nard v. Crowe. 20 Minn. 44S, (Gil. 402;) Golcher

V. Brisbin, 20 Minn. 453, (Gil. 407.)

242. An affidavit of publication of a notice of

sale on foreclosure of a mortgage by advertise

ment showed publication of an original notice of

sale, and a subsequent publication of a notice of

adjournment of such sale to a day later than that

specified in the original notice; and such notice

of adjournment did not contain all the essential

requisites of a notice of sale. Held, that such

publication was insufficient to authorize a sale,

and the specific evidonce of the facts must be

regarded as overcoming the prima facie proof by

the sheriff's certificate, by virtue of Laws Minn.

18S3. c. 112, of the regularity of the proceedings.

—Sanborn v. Potter, 29 N. W. 64, 35 Minn. 449.

c. Sale.

Postponement.

243. A notice published In a foreclosure by ad

vertisement specified the date of sale as May 23d.

A subsequent publication changed the date to

May 25th. It appeared that the mortgagor was

misled, and lost his opportunity to be present at

the sale. Held, that the notice was insufficient,

and the sale void. —Dana v. Farrington, 4 Minn.

433, (Gil. 335.)

lMRtlnKalahed In Banning v. Armatrong, 7 Minn. 48,
(Oil. 81.)

244. A change of the date from January 27th.

which came on Sunday, to February 10th. made

by advertisement January 2d, is not in itself mis

leading.—Banning v. Armstrong. 7 Minn. 46. (GiL

245. Under Comp. St. Minn. p. 644, $ 7, authorizing

a sale under foreclosure by advertisement to be

postponed from time to time by merely inserting

a notice of such postponement, as soon as practi

cable, in tho newspaper in which the original ad

vertisement was published, the postponement may

be made before the day advertised for the sale.

Dana v. Farrington, 4 Minn. 433, (Gil. 335,) dis

tinguished.—Banning v. Armstrong, 7 Minn. 4<i,

(Gil. 31;) Bennett v. Brundage, 8 Minn. 432, (Gil.

385.)

Conduct, generally.

246. The sheriff of an organized county, attached

to another county for judicial purposes, is the

proper person to conduct the sale, on foreclosure

by advertisement, of lands lying in such organized

county. — Berthold v. Holman, 12 Minn. 335, (Gil.

Amount for which made.

247. In foreclosure, where the maker of the

secured note, which contains a stipulation for the

payment after maturity of interest at the rate of

5 per cent a month, fails to avail himself of the

objection that the note is usurious, or that the

stipulation is in the nature of a penalty, but

suiters the foreclosure, he waives his right, and

his only remedy is to enjoin the sale for more

than the amount due, with the legal rate of in

terest.—Bid well v. Whitney, 4 Minn. 76, (Gil.

45.)

DlHtlnsrnlshed In Bennett v. Healey. 8 Minn. 248. (Oil.
186;) Bailey v. Merrill. 7 Minn. l«5. (Oil. 108:) Mom-
Koniery v. McEwen. 9 Minn. 108, (Gil. »";) Misener v.
Gould. 11 Minn. 171. (Gil. 107;) Ta.vlor v. IturiresB. B S.
W. Ml, Minn. 652; Seller v. Wilber. IS N. W. lae. 39
Minn. S07.

24*. A mortgage to secure payment of a note,

with interest after maturity at the rate of 5

per cent, per month, was foreclosed on default

bv advertisement; interest at 5 per cent be
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Ing claimed In the notice. At the sale it was

struck off at a sum greater than the amount

due, with interest from maturity at the rate of 7

per cent., but for less than claimed in the notice.

Held, that the mortgagee could not recover the

deficiency.—Culbertson v. Lennon. 4 Minn. 51,

(Gil. 2t5;) Bidwell v. Whitney, 4 Minn. 76, (Gil.

45;) Banker v. Brent, 4 Minn. 521, (Gil. 408;)

Potter v. Marvin, 4 Minn. 525, (Gil. 410.)

Distinguished In Seller t. Wither. 13 N. w. 136. 29 Minn.

S07.

249. If the notics of sale, on foreclosure under

a power, is duted, that date must control in de

termining the amount due. If not dated on its

face, then the time of the first publication is to

be taken as its date. — Ramsey v. Merriam.

OMinn. 168, (Gil. 104.)

Bight of mortgagee to purchase.

250. A mortgagee cannot, purchase at his own

sale, made uuiier a power in the mortgagc.-

Lowell v. North, 4 Minn. 32, (Gil. 15.)

251. A mortgagee, foreclosing under the power,

can become the purchaser only where the sale is

made bv the sheriff or other officer named in the

statute."— Allen v. Chatfleld, 8 Minn. 435, (Gil.

3t>6.)

252. Where, In foreclosure of a mortgage under

a power, the sale is made by the sheriff or any

third person, the mortgagee may, under Comp.

St. Minn. c. 75, § 9, become the purchaser.—

Ramsey v. Merriam, 6 Minn. 168, (Gil. 104;)

Allen 7. Chatfleld, 8 Minn. 435, (Gil. 386.)

As a whole or in parcels.

253. Lands occupied as one distinct farm or tract,

lying contiguous, but in different sections and

townships, may be sold on foreclosure as a single

tract, and need not be offered in separate lots,

according to government subdivisions, even

though so described in the mortgage.—Worley v.

Naylor, 6 Minn. 192, (Gil. 123.)

254. Where lands are mortgaged as one entire

tract, the mortgagee, on foreclosure under the

power, can sell the land as one tract, although the

mortgagor prior to the foreclosure has conveyed a

portion thereof to a third person.—Paquin v.

Braley, 10 Minn. 379, (Gil. 304.)

255. Under Pub. St. Minn. c. 75, 5 8, providing

that if the mortgaged premises consist of "dis

tinct farms, tracts, or lots" they shall be sold

separately, where premises consist of two dis

tinct tracts, touching only at a c ommon corner,

but constituting only one farm, thuy may be sold

in gross in one parcel.—Merrill v. Nelson, 18

Minn. 366, (Gil. 335.)

256. Where an instrument constitutes, in ef

fect, several separate and distinct mortgages up

on several separate lots, to secure several sepa

rate and distinct sums of money, although for

convenience all are consolidated in one writing, a

sale of all the lots together as one tract, for a

gross sum, is unauthorized and void.—Hull v.

King, 37 N. W. 71)2, 38 Minn. 340.

Disiingnixhed In' Vawier v. Crafts, 42 N. W. 484, 41
Minn. r>.

257. A foreclosure sale, under a power of sale

in a mortgage, of separate tracts of land as one

tract, is not void, but only voidable, though Gen.

St. Minn. 1866, c. 81, $ 9, provides that separata

tracts should be sold separately.—Willardv. Fiu-

negan, 44 N. W. 985, 42 Minn. 476; Ryder v. Hu-

lett, 46 N. W. 559, 44 Minn. 353.

258. After the making of a mortgage of lands,

described in the mortgage by the government de

scription, the mortgagor caused the land to be

surveyed and platted into blocks and lots, with

streets, and also with alleys dividing all the

blocks but one into two parts; and the mortgagee

joined in the dedication on the plat. On a sub

sequent foreclosure the land was sold in separate

blocks, as described on the plat. Held, that the

sale was not necessarily void because the prem

ises were not sold in lots or in half blocks.—Ab

bott v. Peck, 29 N. W. 194, 35 Minn. 499.

259. Where a mortgage covers an exempt home

stead and additional lands, the mortgagor is enti

tled, on foreclosure, to have the non-exempt prop

erty first sold and applied to the satisfaction of the

mortgage debt.—Horton v. Kolly, (Minn.) 41 N.

W. 1031. „„
40 Minn. 193.

260. At a sale in foreclosure under a power of

sale in a mortgage, parcels not covered by the

mortgage were sold with a parcel covered by it as

one tract and for a gross sum. Held, that this

did not render the sale void as to the parcel cov

ered by the mortgage. Distinguishing Mohan v.

Smith, 30 Minn. 2.V.I.—Bottineau v. JEtna Life

Ins. Co., 16 N. W. 849, 31 Minn. 125.

Distinguishing Klpp v. Bnllard. 14 N. W. 364. 80 Minn.
84.

261. A mortgage described the property sold as-

consisting of three parcels. Two of the pieces

were covered by a stone building, and really

constituted but one parcel. In foreclosure by

advertisement, the two pieces were sold in sep

arate parcels, and the price received for them

was grossly Inadequate. The otUer piece was-

sold for an adequate price, field, that theentire

sale was properly set aside.—Lalor v. McCarthy,

24 Minn. 417.

262. It did not expressly appear from the cer

tificate of t he sale of two distinct parcels of land,

touching at a common corner, or by evidence,

whether or not they were sold separately, or that

they did not constitute one farm. Held that, as

the presumption was the sheriff did his duty,

there was 110 ground for presuming or supposing

that the sale was not in strict conformity with

the statute. — Merrill v. Nelson, 18 Minn. 366,

(Gil. 335.)

Sufficient to satisfy debt.

263. Upon foreclosure by advertisement, upon

a power authorizing a sale of the whole prem

ises, the whole may be sold, though the sale of

less would suffice to pay the debt; but, where

the value of the land greatly exceeds the debt,

the court will interfere, and confine the exercise

of such power to a sale ot sufficient land to dis

charge the mortgage and costs.—Johason v. Will

iams, 4 Minn. 260, (Oil. 188.)

Distinguished in Misener v. Gonld, 11 Minn. 171, (OIL
107.)
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-f.4. At the time of foreclosure, the mortgagor,

4 naval officer, was absent on a foreign cruise,

and had no knowledge of it before sale. Held,

that his absence was a sufficient excuse tor neg

lect to apply before sale to confino the exercise

of a power of salo of tho whole to so much as

would be sufficient to satisfy the debt, and that

the court, where tho property was bid in, and

remained in the mortgagee's bands, would order

a resale.—Johnson v. Williams, 4 Minn. 260, (Gil.

183.)

When title passes.

365. Under Comp. St. Minn. c. 75, relating to fore

closure by advertisement, and providing for the

"completion of the sale" by the execution of a deed

after the expiration of the time for redemption,

(section 12,) and that the records of the affidavits,

etc, and of the deed, shall be "sufficient to pass the

title, " and upon redem ption the said sale, etc. , shall

be null and void, (section 17,) and Laws Minn. 1S63,

p. 72, providing that the certificate of salo. upon

being proved and recorded, shall, after the expira

tion of the time for redemption, operate as a con

veyance, no title passes to the purchaser at the

sale until the expiration of the period allowed for

redemption.—Donnelly v. Simonton, 7 Minn. 167,

<Gil. 110.)

266. Under the laws of Minnesota, a mortgage

el real estate, although defined to be a convey

ance within the meaning of the registry laws, is

not deemed a conveyance in the sense of passing

any estate or interest in tho lands, or transfer

ring any legal title thereto. The only interest in

the lands acquired by a mortgagee, prior to fore

closure, is a mere lien in the way of security;

and, until foreclosure becomes absolute by the

expiration of tho period for redemption, the

purchaser at the foreclosure sale has no legal

titlo to tho lands, nor any conveyable interest

therein.—Loy v. Homo Ins. Co., 24 Minn. 315.

d. Certificate of Sale and Deed.

Certificate—Sufficiency and effect.

267. A sheriff's certificate of sale, on foreclosure

by advertisement, was signed and sealed by one

P., "sheriff, " etc., but in the body of the instru

ment it did not appear that he made the sale as

sheriff. Held sufficient.—Morrill v. Helson, 18

Minn. 366, (Gil. 335.)

268. A sherifl'scertifleate of sale, in a foreclos

ure by advertisement, which states that "such

sale was made in pursuance of, and upon proof

ol the due publication of, the following notice,

which contains a true description of the mort

gage sale, " followed by a copy of the notice of

sale, containing a description of the mortgage,

sufficiently conforms with Gen. St. Minn. 1S60,

2. M, S 11, requiring such certificate of sale to

contain "a description of the mortgage under

which such sale is made. "—Golcher v. Brisbin,

i!0 Minn. 453, (Gil 407.)

269. Gen. St Minn. 1S66, o. 81, tit. 1, § 11, re

quires a sheriff making a foreclosure sale to give
to the purchaser a certificate containing the

"date of the sale" and "the time allowed by law

for redemption. " Held, that a certificate given

a, purchaser containing the duto of sale, and a

recital that the premises are subject to redemp

tion "according to the statute in such case made

and provided," sufficiently states the time within

which redemption may be made.—Wells v". At

kinson, 24 Minn. 161.

270. A sheriff's certificate of sale, on foreclos

ure of a mortgage by advertisement, which states

that tho mortgagor's right to redeem will expire

on a certain date, is a sufficient compliance with,

Gea. Laws 1862, c. 19, §3, requiring such acertifi-

cate, if the premises are subject to redemption,

to state such fact. —Cable v. Minneapolis Stock-

Yards & Packing Co., (Miun.) 50 H. W. 528.

47 Minu. 417.

271. A sheriff's certificate of sale upon foreclos

ure recited correctly the lands described in tho

mortgage, and that the sheriff exposed for salo

"the following parcels of tho same, "and that

"the following parcels" were sold to the mort

gagee as purchaser, to wit: one undivided six

teenth "of [among other lots] lot 14, block 97."

Held, that this was a sufficient description, and

the fact that it included tho whole lot, instead of

a portion thereof actually embraced within tho

mortgage, did not affect the validity of the s«lc.

—Lowry v. Tillany, 18 N. W. 452, 31 Miun. 500.

272. Two of several parcels of land included in

a mortgage were described therein as lots 10 and

11, section 15, in a certain township and range.

On foreclosure under a power of salo in tho mort

gage the certificate did not state that lots 10 and

11, section 15, were sold, but that lots 10 and 11,

section 22. were sold. Tho lots in section 23 were

not included in the mortgage. Held, that the

description in the certificate could not be con

strued to mean lots 10 and 11, section 15; and

that, under Gen. St. Minn. 1878, c. 81, $5 11, 13,

requiring that such a certificate must state,

among other things, a description of the property

sold, and providing that when recorded it shall,

on tho expiration of the time for redemption, op

erate as a conveyance to the purchaser, no titlo

passed bv such certiflcato.—Smith v. Buse, 28 N.

W. 220, 35 Minn. 234.

278. A sheriff's certificate of sale, on foreclos

ure of a mortgago by advertisement, issued un

der Gen. Laws 1862, c. 19, § 3, requiring the cer

tificate to contain a description of the mortgage,

is not invalidated by reason of an error in stating

tho amount of the note alleged to have bojn se

cured by the mortgage, nor because it describes

a mortgage bearing date June 3d, and acknowl

edged June 4th, as having been executed on Juno

3d.—Cable v. Minneapolis Stock-Yards & Pack

ing Co., (Miun.) 50 N. W. 528.

47 Minn. 417.

274. From a finding that a sheriff's certificate

was in "due form," it will be presumed to have

contained all facts necessary to be recited thore-

iu to make the same intelligible.—Gooneu v.

Schroeder, 18 Minn. 66, (Gil. 51.)

Recording.

275. A sheriff's certificate was indorsed as flic 1,

the indorsement being signet?, "G. W. Willis,

Clerk." Willis was both clerk and register of

deeds, using the same room for both offices, and

the certificate was handed him, or ono of his
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clerks, and was found In a package of certifi

cates in the register's office, where it h;id been

seen several times after the original tiling. Held,

that it was admissible, as having been properly

filed.—Merrill v. Nelson. 18 Minn. 300, (Oil. 335.)

278. The recording of a certificate of sale 10

months after the sale is a sufficient compliance

with Oen. Laws Minn. 1870, c. 39, which prescribes

no period of time within which that should be

done.—Kyder v. Hulett, (Minn.) 40 N. W. 55H.

44 Minn. 353.

Effect as evidence.

277. A sheriff's certificate of sale, required by

Comp. St. Minn. c. 75, § 10, or the deed required

by section 12. on foreclosurj by advertisement,

is evidence of the fact of such sale. —Ooenen v.

Schroeder, IS Minn. 06, (Gil. 51.)

278. Gen. Laws Minn. 18S.1, c. 112, which makes a

sheriff's certificate of sale, made under a power of

sale in a mortgage, prima fucle evidence that all

the requirements of law in the exercise of the

power (including publication of the notice of sale)

were complied with, is applicable to certificates

made prior to the enactment of chapter 19, Gen.

Laws 1802, as well as to those made thereafter.

The only difference between certificates made be

fore and since that date consists in the manner of

execution, and in the fact that those under the form

er law contemplated the execution of a deed as per

manent evidence of title, when the sale was made

to other than the mortgagee.—Burke v. Lacock's

Successors, (Minn.) 42 N. W. 1010. 41 Minn. i5u.

279. As the act merely changed the rules of evi

dence, it was competent for the legislature to pass

it, and to make it applicable, in future trials, to ex

isting causes of action.—Burke v. Lacock's Suc

cessors, (Minn.) 42 N. IV. 1010. 41 Minn. 250.

250. The term "sheriffs' certificates" includes

toose executed by deputv-sheriffs.—Burke v. La

cock's Successors, (Minn") 42 N. W. 1016.

41 Minn. 250.

251. To make a sheriff's certificate of sale un

der a power contained in the mortgage prima

facie evidence of the regularity of the proceed

ings, as provided by Laws Minn. 1883, o. 112,

such certificate must be shown to be such as the

statute require? in all matters of substance.—

Nelson v. Central Land Co., 2S» N. W. 121, 35 Minn.

408.

Deed.

252. A sheriff's deed to a mortgagee, where he

is tlio purchaser, is proper, and evidence of the

facts necessarily recited therein, irrespective a

Comp. St. Minn. c. 75, § 19, which provides tha'

in case of a purchase by the mortgagee, the a'

davit of publication and affixing notice of s:i

and of the circumstances of the sale, shall be

iderce of the sale, etc.—Goenen v. Schroede)

Minn. 66, (Gil. 51.)

283. An Instrument purporting and inten

be a "sheriff's deed" on foreclosure sale,

contains all that is required in a "certif

sale, " may operate as a certificate, altno'

authorized as a deed.—Crombie v. Little .')

50 N. W. 823.

47 Minn. 581.

e. Setting Aside Sale.

Unauthorized sale.

284. In the case of an illegal sale on foreclos
ure of mortgaged • property, the mortgagor has

two remedies,—he may apply to vacate and set

aside the sale, or he may hold the mortgagee

responsible for the injury he suffers by reason of

the unauthorized sale.—Lowell v. North, 4 Minn.

82, (Oil. 15.)

285. A mortgagor is not required to bring an ac

tion to set aside an unauthorized and void sale of

the mortgaged premises before the expiration of

the year for redemption. Abbott v. Peck, 35 Minn.

499, 29 N. W. 194, distinguished.—Hull v. King,

(Minn.) 87 N. W. 792.

38 Minn. 349.

286. Gen. Laws Minn. 18S3, c. 113, prescribing a

limitation on the right to avoid a statutory fore

closure, is inapplicable to a foreclosure void by

reason of tot il an- *n"fl of authority to ex»rvi^e the

Sower of sale.—Bailsman v. Kelley, 30 N. W.

33. 38 Minn. 197; Sanborn v. Trustees of

Hnmline University, 30 N. W. 338, 38 Minn.

211.

Inadequacy of price.

287. Where a sale on foreclosure of a mortgage

by advertisement is so conducted that the prop

erty is purchased for afgrossly inadequate price

by the mortgagee or Us assigns, a court of equity

will set aside the sale, unless the mortgagor or

those claiming uti 1 r him have assented to it, or

are estopped by tueir laches from attacking It.

—Lalor v. McCarthy, 24 Minn. 417.

2S8. A sale under mortgage foreclosure will not

bo set aside for mere inadequacy of price, when

there is no evidence of practical fraud, and the

sale was public, and the period of redemption has

not pxj

37 Min

Johnson t. Cocks, 35 N. W. 430,

J

I by attorney.

foreclosure sale, made under a decree

ter the death of the plaintiff, a non-resi-

t of the property was purchased in his

his attorney, on the supposition that the

was living, and the balance bought by the

in his own name. Held, that tho sale

operly set aside at the instance of plain-

:ecutor, the mortgagor not being prejudiced

y.—Landis v. Olds, 9 Minn. 90, (GiL 79.)

An action to set aside a sale on foreclosure

mortgage on the ground that the premises

.Guld have been sold in smaller parcels was

/layed until after the time for redemption had

/;pired, and no excuse for such delay was stated

h the complaint, nor were any facts set forth

herein showing any special equities on the part

of the plaintiff. Held, that a demurrer to the

complaint was properly sustained. — Abbott v.

Peck, 29 N. W. 194, 35 Minn. 499.

Dlstingnlshed In Hull V. King, 37 N.W. 793,3s Minn. SCI.

291. Laws Minn. 1W, c. 1 12, provides that an ac

tion to set aside a foreclosure sale made under a

power must bo brought in all cases with reason

able diligence, and not later than live years. Held\
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that in determining the question ol lacnesin Drink

ing such an action, knowledge of the fact that a

mortgage had been foreclosed under a power will

be considered presumptively sufficient to put the

mortgagor upon inquiry as to the regularity of

the proceedings in execution of the power.—Mar-

cotte v. Hartman, 48 N. W. 7C7, 46 Minn. 202.

Ratification of sale.

292. Where a sale on foreclosure of a mortgage

under the power has been confirmed by the consent

and at the instance of the mortgagor, he cannot

thereafter deny the. validity of such sale when sued

for the remainder of the debt. — Blake v. McKu-

sick, 10 Minn. 251, (Gil 195.)

293. A mortgage was foreclosed by advertise

ment, and the land purchased in the name of the

mortgagee, who, after the period of redemption

expired, went into possession. Afterwards, in a

suit by him to have the sale vacated, claiming that

there was an irregularity as to one of the adjourn

ments of sale, and that the foreclosure and pur

chase were made by one having no authority, the

mortgagoroffered to release orquitclaim his inter

est in the land. Held that, by going into posses

sion, he ratified the foreclosure, and, as the mort

gagor might waive irregularity in the proceeding,

upon his offer to release, the suit was properly dis

missed.—Blake v. McKusick, 8 Minn. 838, (GiL

Deposit or payment d^.amount bid, etc

294. Under Gen. St. Mirth. 1878, c. 75, $ 25,

providing that, in an action to set aside or test

the validity of a foreclosure sale, "the plaintiff

shall not be entitled to have Judgment for the re

lief demanded, nor recover tho\ possession of

such land, until ho shall first pay'or deposit with

tho court" the amount for which v.ho lands were

bid off, with interest, etc., such puyment q^de

§osit need not bo made before t(ie acV^ is

rought; it is simply a condition preV-<

entry of Judgment. —Van Meter v. J£>

W. 142, 82 Minn. 205.

Pleading—Complaint.

295. Id an action to set asid • a sale on

ure of mortgage, an avermeLt in the

that the sale did not take place at the tim

fled in the notice, and that no notice of pi

ment of the sale was ever duly given, alle'

fact upon which an issue can be taken as

date of sale.—Ramsey v. Merriam, 6 Minn

(Gil. 104.)

f. Proreeil*. Surplus, and 11rflclci\cy.

Distribution of proceeds—Surplus. \

296. Defendant loaned plaintiff $1,200, takil

therefor plaintiff's note for $1,632 and inte'

est, secured by a mortgage which stipulate

that on any default in tho payment of th

principal sum named in the note, or the in

tcrcst, or any part thereof, as the same be

came due, the mortgage might be foreclosed

under the power therein. On default in the

second installment of interest, but before the

principal of the note became due, defendant pro

ceeded to foreclose the mortgage. The notice of

foreclosure stated the sum claimed to be due un

der the mortgage as "$50.84, being the residue of

interest remaining unpaid for said second year

rdingto the terms of said note." Neither the

note nor the mortgage contained any stipulation

that the principal should become due on default

in payment of interest. Held, that the proceeds

of the foreclosure sale were applicable only to the

interest claimed in the notice, and the costs of fore

closure, and to the $1,200 actually loaned, with ac

crued interest thereon to the time of sale, as pro

vided by Gen. St. Minn. 1878, c. 81, jj 4. the excess of

the principal of the note being for illegal interest,

and that the excess above that sum could not be

applied to the principal of the note, as it was not

due, and under the terms of the mortgage could

not be declared due for non-payment of interest.

—Taylor v. Burgess, 6 N. W. 850, 26 Minn. 547.

DistlnKnlRhlim: Bldwell v. Whitney. 4 Mlnn.7«. (Gil. 4"..)
Distinguished in Seller v. Wilber, 13 N. W. 186. 2!t Minn.

807; Jor.iau v. Humphrey, 18 N. W. Ml. 31 Minn. 498.

297. Gen. St. Minn. 1878, c. 81, % 18, by the

terms of which a surplus upon a statutory fere

closure sale by advertisement is required to be

paid "to the mortgagor, his legal representatives

or assigns," does not exclude, in favor of the

mortgagor, Junior incumbrances from sharing in

the surplus proceeds of prior foreclosure sales.—

Brown v. Crookston Agricultural Ass'n, 26 N.

W. 907, 34 Minn. 545; Fuller v. Langum, 33 ».

W. 122, 87 Minn. 74.

838. A mortgagee, in foreclosing the mortgage

under the usual power of sale therein, claimed

in his notice of sale considerably more than was

due on the mortgage after deducting payments,

and bid in the property at the sale at the amount

so claimed by him, and the costs. Held, that he

was liable to the mortgagor for the excess. Fol

lowing Spottswood v. Herrick, 22 Minn. 548, and

distinguishing Dickorson v. Hajes, 26 Minn. 100.

—Seiler v. Wilber, 13 N. W. 136, 29 Minn. 307.

DUtinffnlahinK Bidwnll v. Whitney. 4 Minn. 78. (GU. 45;)
Banker v. Brent. 4 Minn. r,2l, (Gil. 408;) Taylor v. liur-

geaa, 6 N. W. 300. 26 Minn. 647.

Action for surplus.

299. An action by a mortgagor will lie to recover

a surplus against a mortgagee, who at foreclosure

sale has bid in the property for a sum in excess of

amount actually due, and who has not paid the

same to the sheriff' making the sale. No demand

s necessary before bringing such action.—Bailey

Merritt, 7 Minn. 159, (Gil. 102;) Id., 8 Minn. Si.

IL 60.)
ilBtintrnlshlnK Bldwell v. Whitney, 4 Minn. 76. (Gil. 45.)

In such action the sheriff is not a necessary

_—-Bailey v. Merritt, 7 Minn. 159, (GiL 102 ;i

p ilmn. 84, (GiL 60.)

. statement in the complaint, in an action

er an alleged surplus arising by reason of

nder a power contained in a real-estate

as to the amount due upon the day of

not be allowed to control, when other

in the pleading from which the con-

d may be questionable.—Perry v.

W. 471, 40 Minn. 499.

eflciency.

, c. 96, p. 293, provides that in

_vertisement notice of sale shaW

a newspaper of the county where

ated, or, if none, in the nearest

oining county. Held, in an ac-

>y, that averments of the an-
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iwer that notice, as directed by the statute, was

not given, sufficiently allege a want of such no

tice.—Lowell v. North, 4 Minn. 32, (Gil. 15.)

303. In an action to recover a deficiency, after

foreclosure, averments in the answer, setting up

an illegal sale; that in consequence thereof the

property sold for less than its value; and that

it the sale bad been duly made it would have

brought enough to cancel the debt which it was

given to secure, —state a complete cause of action

and defense upon the part of the mortgagor, and

plaintiff cannot urge that the mortgagor might

redeem from such sale.—Lowell v. North, 4

Minn. 32, (Gil. 15.)

304. In foreclosure of a mortgage given to se

cure a note, providing for 5 per cent, a month

interest after maturity, the notice of sale

claimed the full amount, with interest at such

rate, and the property was struck off for less

than the amount so claimed, but greater than

the amount due, on a computation of 7 per cent,

after maturity. Held, that the mortgagee could

not recover the deficiency between the purchase

price and the amount claimed in the notice, nor

could the mortp gor recover the excess of the

amount bid over the amount locally due.—Bid-

well v. Whitney, 4 Minn. 76, (Gil. 45;) Culbert-

son v. Lennon. 4 Minn. 51. (Gil. 26.) Emmett, C. J.,

dissenting; Banker v. Brent, 4 Minn. 621, (Gil.

4(13.)

The crwh of indwell t. Whitney. 4 Minn. W. (Oil. «.)
and Banker v. Bivnt. 4 Minn. 621. (Uli. 408 ) »re d!»tln-
Kuuihed In ltenn-tt v. Heali'j, 6 Minn. 248. (Oil. llii.)

Costs—Attorneys' fees.

305. The omission to file the affidavit of costs

and disbursements required by section 23, c. 81,

Gen. St. Minn. 1878, docs not affect the validitv of

the sale.—Johnson v. Cocks, (Minn.) 35 K. W. 428.

37 Minn. 530.

306. A mortgagee in a mortgage containing a

power of sale, and a stipulation for attorney's fees

in case of foreclosure, placed it, after the right to

foreclose accrued, in the hands of an attorney,

who drew the notice of sale, and it was set in type

by the printer. Held, that the value of the attor

ney's services and the cost of setting the notice in

type became chargeable as part of the mortgage

debt, so that the mortgagor could not stop the fore

closure by paying the mortgage without paying

them.—Mjones v. Yellow Medicine County Bank,

(Minn.) 47 N. W. 1072. 45 Minn. 335.

g. Rights and Remedies of Purchasers.

Unrecorded conveyance or release.

807. Possession of premises by a mortgagor Is

not notice to purchaser at foreclosure sale of the

rights of the mortgagor under an unrecorded par

tial release of such premises. —Palmer v. Bates,

£i Minn. 532.

30*. Where a mortgage is allowed to remain

undischarged of record, and to be regularly fore

closed by advertisement under a power of sale

contained therein, a purchaser at the foreclosure

sale, for value and without notice, will acquire

a valid title, at tho expiration of the period of

redemption, as against the mortgagor and his as

signs; a release of a mortgage being a convey

ance, within Gen. St. Minn. 1878, c. 40, § 21,

which provides that every unrecorded convey

ance of land shall "bo void as against any sub

sequent purchaser of the same in good faith, and

for a valuable consideration, whose convey

ance, in whatever form, is first duly recorded. "

Following Palmer v. Bates, 22 Minn. 5:i'J.—Mer

chant v. Woods, 7 N. W. 826, 27 Minn. 306.

Distinguished In Jordan t. Humphrey. IS N. W. 401, 31
Minn. Ms.

300. At the time of the execution of a mortgage

on a tract of land to defendant, one C. was in pos

session of a portion thereof under an unrecorded

bond for a deed from the mortgagor. On fore

closure of the mortgage, the entire tract was sold,

and defendant (the mortgagee) became the pur

chaser. In an action subsequently brought by de

fendant against C, it was adjudged that the fore

closure sale, and certificate thereof, did not pass

title to the portion of which C. was in possession

under the bond for a deed. Afterwards defendant

assigned the certificate of sale to plaintiff. Held,

that since the certificate of sale did not pass title to

the portion of tract of which C. was in possession,

though by its terms it purported to include thcen-

tire tract, it was not necessary that the assignment

of the certificate should except such portion, un

der Gen. St. Minn. 187S, c. 40, % 34, which provides

that "in all conveyances of real estate * * *

upon which any incumbrance exists, the grantor

* * * shall, before the consideration is paid, by

exception in the deed or otherwise, make known

to the grantee the nature and existence of such

prior incumbrance. "—McNaughton v. Carleton

College, 9 N. W. S05.28 Miuu.'-JSi.

Possession by mortgagor.

810. Under Act July 20, 1858, providing that a

mortgagor may remain in possession of mort

gaged premises after foreclosure, and during the

period allowed for redemption, by paying inter

est at the rate of 12 per cent, per annum on the

purchase price, tho interest for the entire period

must be advanced —Stone v. Bassett, 4 Minn.

298, (Gil. 215.)

311. Where a mortgagor or his grantee remains

in possession of the premises after the title to an

undivided interest therein has passed by a fore

closure sale to a purchaser thereof, tho legal pre

sumption is that the possession is in accordance

with, and in subordination to, the title of such

purchaser, unless the contrary appear. Such a

possession is not adverse, and the statute of lim

itations does not begin to run against the pur

chaser until an ouster, or the assertion of some

hostile claim inconsistent with his title and pos

session as tenant in common, aud denoting an in

tention to claim the whole adversely.—Lowry v.

Tillany, 18 N. W. 452, 81 Minn. 500.

812. After a sale of land on foreclosure of a

mortgage and a purchase of the premises by the

mortgagee, negotiations for a repurchase of the

premises by the mortgagor took place between the

parties; but, at tho expiration of the time of re

demption, the mortgagor, continuing in posses

sion, recognized the mortgagee as the owner, and

from timo to timo paid him rent for the use and

occupation of the premises. Held, that the rela

tion between the parties was that of landlord and

tenant, and not that of mortgagor and mortgagee,
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continued or renewed by agreement subsequent

to the foreclosure sale.—Steele v. Bond, 18 N.

W. 830, 82 Minn. 14.

Bight to timber cut.

818. The mortgagee, purchasing the lands upon

foreclosure sale for the full amount of the debt

due, acquires no right or title to logs cut from the

land by the mortgagor before foreclosure, and

not removed therefrom.—Berthold v. Holman, 12

Minn. 835, (GiL 221.)

814. A mortgagee cannot, after a foreclosure

sale at which he purchased, and before the time

for redemption has expired, he not being entitled

to possession, maintain replevin for timber cut

from the mortgaged premises. His remedy Is by

injunction to stay waste.—Berthold v. Holman, 12

Minn. 835, (Gil. 221.)

Ineffective foreclosure.

815. Although a mortgage attested by but one

witness, and therefore not entitled to be recorded,

cannot be foreclosed by advertisement, and an

attempted foreclosure thereof is, as a foreclos

ure, abortive, such foreclosure may yet take

effect as a transfer of the rights of the mortgagee;

and an assignee and holder of such interest ac

quired by the purchaser at the foreclosure

sale, who, upon receiving a conveyance of such

interest, went into possession of the mortgaged

premises peaceably and in good faith, and with

out any objection or opposition, occupies the po

sition of a mortgagee in possession after condi

tion broken, and ejectment will not lie against

him for too land.—Johnson v. Sandhoff, 14 N. W.

889, 30 Minn. 197.

Distinpulstains: Hill v. Edwards. 11 Minn. 22, (Gil. E;)
Everest r. Ferris, lii Minn. 20, (Gil. Ill

316. on an attempted foreclosure of a mortgage

by advertisement, which was ineffectual for fail

ure to serve notice on the mortgagor, who was in

possession, the holder of the mortgage became

the purchaser. He afterwards made a quitclaim

deed of the property to plaintiff, and plaintiff,

alter the time to redeem expired, believing him

self the owuer, peaceably, and with the knowl

edge of, and without any objection by, the mort

gagor, entered and broke a part of the land, and

the next year sowed and raised and cut a crop

of wheat upon it. Held, that plaintiff was in the

position of a mortgagee in possession, and was

entitled to the wheat raised by him. Following

Johnson v. Sandhoff, 14 N. W. 8S9, 30 Minn. 197.

—Holton v. Bowman, 19 N. W. 734, 82 Minn. 191.

817. Though an attempted foreclosure be abor

tive, as such, it may take effect as a transfer of

the rights of the mortgagee to the purchaser at the

sale, and to those who claim under him by convey

ance of the interest apparently acquired by him.

Following Johnson v. Sandhoff, 30 Minn. 197, 14 N.

W 889.—.Rogers v. Benton, (Minn.) 88 N. W. 765.

89 Minn. 89.

318. Where a purchaser at a defective fore

closure sale, or his assignee, goes into possession

of the mortgaged premises, with assent of the

mortgagor, under the right supposed to have been

acquired under the foreclosure sale, he will be

deemed a mortgagee in possession; and, if he

remain in possession until the right of redemption

by the mortgagor is barred, he becomes vested

with the title to the premises. Following Rogers

v. Benton, 89 Minn. 89, 38 N. W. 765.—Russell v.

H. C. Akeley Lumber Co., (Minn.) 48 N. W. 3.

45 Minn. 376.

n. Effect.

As an estoppel.

319. Except in favor of a bona fide purchaser,

a foreclosure sale made under a power contained

in a mortgage void for usury works no estoppel

against the mortgagor, and the purchaser is in

no better position than if no sale had been made.

—Jordan v. Humphrey, 18 N. W. 450, 31 Minn.

495.

Distinguishing Merchant v. Woods, 7 N. W. 826, 27 Minn.

396.

Bar to subsequent foreclosure.

320. A sale of lands on foreclosure, under a

power, exhausts the power, and the property can

not be afterwards reoffered or resold under the

Bame power.—Faquin v. Braley, 10 Minn. 879, (Gil.

804.)

321. The owner of land sold part of the tract,

receiving part of the purchase money, and agree

ing, on payment of the residue, to give the ven

dee a deed. The vendee immediately took pos

session of the land, residing on it as his home

stead, and made several payments on the price.

Four years after the sale, the vendor gave plain

tiff a mortgage on the entire tract. Afterwards

an agreement was entered into between the ven

dor, vendee, and plaintiff, whereby the vendee

was to pay or secure to plaintiff the amount of

purchase money due from him to the vendor,

whereupon he was to receive his deed from the

vendor, and plaintiff agreed to release the mort

gage as to the vendee's part of the land. The

vendee thereupon gave plaintiff a mortgage on

tho land conveyed to him for the amount of un

paid purchase money, but plaintiff gave no re

lease of the first mortgage. Afterwards the eu-

tiro tract was sold on foreclosure of the first

mortgage, and bid iu by plaintiff, who assigned

the sheriff's certificate to defendant, who was

ignorant of the agreement between plaintiff and

the vendee. Held, in an action to foreclose the

second mortgage, that the vendee's possession of

the portion of the tract conveyed to him, and

mortgaged by him to plaintiff, was notice to de

fendant of such vendee's rights, and plaintiff

was entitled to a foreclosure of such mortgage.

—Uarleton College v. Curren, 2 N. W. 658, 26-

Minn. 194.

322. Defendant executed to plaintiff four notes,

and gave a mortgage to secure them. Plaintiff

assigned the notes and mortgage to one T. , a in

gave T. a mortgage of his (plaintiff's) land to se

cure two of the notes. After all the notes had

become due, T. proceeded to foreclose both mort

gages, claiming under the mortgage executed by

plaintiff the amount of the two notes secured by

it, and under the mortgage executed by defend

ant the amount of the four notes. The sale under

plaintiff's mortgage was made first for the amount

of tho two notes secured thereby, and afterwards

tho sale underdefendants' mortgage was made for

the amount of the other two notes; T. being the

purchaser in each case. Held, that on the salo

under his mortgage plaintiff was entitled to re
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ceive the two notes secured thereby, and to en

force them against defendant, and he also became

the owner in equity with T. of the mortgage ex

ecuted by defendant, to the proceeds of which be

must look for the amount of the two notes paid

by a sale of his land; and after foreclosure there

of he could not have it declared a subsisting lien

in his favor.—Dick v. Moon, 4 N. W. 39, 26 Mian.

309.

l>i»tln<nilshlng Wntklnsv. Hnckett. 20 Minn. 108. (Oil.

*L)

323. Gen. St. Minn. 1878, o. 81, { 8, privldes

that where a mortgage is given to secure payment

of money by installments, each installment "may

be taken and deemed to be a separate and inde

pendent mortgage, and such mortgage for each of

such installments may bo foreclosed in the same

manner, and with the like effect, as if such sep

arate mortgage was given for each of such sub

sequent installments. " Section 4 provides that

if the mortgaged premises consist of separate and

distinct tracts, only such tracts shall be sold

as are sufficient to satisfy the installments then

due; but, if such premises do not consist of sep

arate and distinct tracts, then the whole shall be

sold. Held, that where a mortgage of asinglepar-

cel of land given to secure a debt payable in in

stallments is foreclosed to enforce payment of one

installment, the lien of the mortgage Is thereby

exhausted, and there canuot be a second sale to

satisfy a subsequent installment. Distinguishing

Watkins v. Hackett, 20 Minn. 106, (Gil. 92.)—

Fowler v. Johnson, 8 N. W. 986, 6 N. W. 486, 26

Minn. 338.

824. Where a mortgage Is foreclosed for one in

stallment of the debt secured thereby, but the

land is redeemed within the time allowed there

for, the foreclosure sale is annulled, and the

mortgage may afterwards be foreclosed for the

other installments of the mortgage debt; the lien

of the mortgage not being exhausted until the

foreclosure sale becomes complete by expiration

of the time to redeem.—Standish v. Vosberg, 6

N. W. 489, 27 Minn. 175.

825. At a void sale in foreclosure of a mortgage

under a power the mortgagee bid in the property,

and conveyed ittoN., who conveyed portions of

it to others. The morts iirec afterwards assigned

the mortgage to N. Held, that the conveyances

furnished no reason for tho mortgagor to object

to N. foreclosing anew under the power, as tho

mortgagor's interests wero not affected therebv.

—Bottineau v. Mtna Life Ins. Co., 16 N. W. 849,

31 Minn. 125.

826. On a foreclosure in form of a mortgage by

advertisement, the mortgagee bid in the prem

ises, and, after the expiration of the time for re

demption, conveyed tho property to plaintiff,

who subsequently, relying on such foreclosure

and conveyance, brouetit an action against the

mortgagors for recovery of possession of the

premises. Plaintiff afterwards brought an action

to foreclose the mortgage, stating in the com

plaint facts showing tho former foreclosure to be

void. Held, that the pendency of tho action for

recovery of possession of the premises was not a

bar to the action to foreclose, not being for the

same cause, though the same questions might be,

to some extent, involved in both.—Colea v.

Yorks, 17 N. W. 341, 31 Minn. 213.

V.lM.DIG.—41

327. By the terms of a mortgage the whole

amount "which it secured was to become due upon

the mortgagor's default in the payment of inter

est. On such a default, the mortgagee foreclosed

for tho principal, and for at least a part of the

overduo interest, before the expiration of the

time fixod for the payment of the principal.

Held, that such foreclosure exhausted tho lien of

the mortgage, and the mortgagee could not again

foreclose for interest omitted by mistake from

the first foreclosure.—Hanson v. Dunton, 28 N.

W. 221, 35 Minn. 189.

325. An abortive attempt to foreclose by adver

tisement is no bar to the right to forecloso by ac

tion.—Rogers v. Benton, (Minn.) 38 N. W 765.

89 Minn. 39.

XI. Action to Foreclose.

Right to foreclose—Matters litigated.

329. A mortgagor, although In possession of the

mortgaged premises, cannot oppose an action to

foreclose the mortgage on the ground that, by

former foreclosure proceedings, and by a redemp

tion by a croditor from a sale therein, the prop

erty and riuht of possession were vested in an

other.— Berber v. Christopherson, 15 N. W. 676,

30 Minn. 895.

330. Plaintiff in an action to foreclose a mort

gage alleged that T. and another, defendants,

held a lease from M. for a term of years, subject

to a yearly rent, payable quarterly, with the

right on tho part of tho lessor to re-enter for de

fault in payment of rent: that such lessees con

veyed an undivided third of the leasehold estate

to defendant T., who mortgaged it to plaintiff ;

that T. subsequently acquired the interest of his

co-lessee, and was in exclusive possession; and

that, in pursuance of a fraudulent conspiracy be-

tween C. and T. to destroy plaintiff's mortgage

security, C. purchased the fee or reversion in

the premises from M., and T. defaulted in pay

ment of the rent, and C. then entered and took

possession, and ousted T. , and made a now lease

to T. Held, that plaintiff might have relief in

the foreclosure suit against the fraudulent for

feiture of the leasehold which was the subject of

the mortgage, as this was not open to the objec

tion of litigating a paramount adverso titlo in

such action; and that the fact that plaintiff

might have protected the mortgaged estate by

herself paying the rent would not deprive her of

tb.9 right to rolief from such forfeiture, nor was

it necessary for her to tender to C. payment of

the overdue rent before bringing her action. —

Churchill v. Proctor, 16 N. W. 694, 81 Minn. 129.

881. Where, in an action to foreclose a mortgage,

the holder of a junior lien is made a party defend

ant, the parties may litigate the validity of a tax-

title asserted by such juuior lienholder as an ab

solute title to the land, discharged of the lien of

the mortgage.—Wilson v. Gadient, 29 N. W. 887,

36 Minn. 09.

DlHtlnRiiiHtiing Banning v. Bradford. 21 Minn. 308.

832. A complaint alleged that defendants were

husband and wife; the existence of an unpaid

Judgment against the hmband, and an agreement

on his part, in consideration of its satisfaction,

to execute a note, with mortgage securing tho
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same; the execution by the husband and wife of

the mortgage: the recording of the same, and

satisfaction of Judgment; but failure, through

neglect, inadvertence, or fraud, to sign the note

as agreed, and subsequent refusal, on discovery

and demand made, to sign the same. Held, that

it was sufficient, both as to pleading and proof,

that there was an agreement to execute the note;

failure through neglect, inadvertence, or fraud;

refusal on proper request,—in connection with

other material allegations in the complaint,—

to entitle plaintiff to relief by way of foreclos

ure of the mortgage, without specific performance

of the agreoment to execute the note. Volmer v.

Stagerman, 24 Minn. 434, overruled.—Volmer v.

Btagerman, 25 Minn. 234.

333. Plaintiff and defendant made a contract in

respect to the formation of a mining corporation

by plaintiff, defendant to be manager and own

three-eighths of the stock, and plaintiff to hold

the balance. A lease of mining property held

bv defendant was to be assigned to the corpora

tion when organized, and defendant expressly

guarantied that the ore taken from the leased

premises should be of a certain per cent, metallic

Iron. Plaintiff agreed to pay defendant $10,000

in cash, which he paid, and $15,000 from the first

stock sold, and that the corporation should be

e.guuized in six months. It was lui'tucr agreed

thai, if the ore should not bo of the per cent,

named, or the contract should not be carried out

for any reason, the $10,000 paid defendant should

be considered a loan to him from plaintiff, pay

able on demand. Five thousand dollars addi

tional was afterwards advanced by plaintiff to

defendant, to develop the mine, but ore was not

found of the quality stipulated. About a year
after the first contract the parties made a supple

mental contra .. by which defendant gave his

note to plaintiff for $25,000, payable in six

months, and to secure the same executed to him

a mortgage on certain mining land, agreeing to

give additional security if plaintiff should desm

the mortgage insufficient. The note was to co\ er

the $15,000 already paid defendant, and $10,0uu

thereafter to be advanced, of which $3,000 was then

p iid, to be applied by defendant for a certain

pai-pose, the oalance to be drawn by defendant

as needed. It was agreed that, if in six months

the mine did not turn out as agreed, plaintiff

might collect the note and foreclose the mort

gage. The mine did not turn out as agreed, and

plaintiff demanded additional security. Defend

ant offered a mortgage on property which was

reported by mining experts to be almost worth

less, and plaintiff refused it, and brought suit

to foreclose the mortgage. Held, that a judg

ment for defendant in an action to foreclose the

mortgage for the $18,000 paid defendant, was

not sustained by the evidence.—Farwell v. Bale,

(Minn.) 51 N. W. 021.

334. An action to foreclose a mortgage is not

a proceeding in rem. —W bailey v. Eldridge, 24

Minn. 353.

Joinder of causes of action.

3M5. Where a conveyance absolute on Its face

was given as security for the payment of the note

of a third person, a defeasance, in the form of a

quitclaim deed, being executed and deposited in

•Kcrow, held that, uuder Comp. St. Minn. c. 83,

5 11, providing that, If amortgage debt be secured

by the obligation of any person other than the

mortgagor, such person may be made a party to

the foreclosure, and the court may decree pay

ment of the balance of such debt remaining un

satisfied after sale against such other person, as

against the mortgagor, upon default in payment,

an action would lie by the grantee in such con

veyance against the grantor, the maker of the

note, and the depositary, for a sale of the mort

gaged premises, surrender of the quitclaim deed,

and judgment against the maker for deficiency

found due after sale; that several causes of ac

tion were not theroby united, nor was there any

misjoinder of defendants.—Nichols v. Itandall, 5

Minn. 804, (Oil. 240.)

Parties.

336. The only proper parties to a mortgage fore

closure are the mortgagor, mortgagee, and those

who have acquired rights or interests in the

mortgagor's estate. One who claims adversely

to such interests, and whose title, if valid, is

paramount to that of the mortgagor, is not a

proper party to such action, nor can his adverse

claim be tried therein.—Banning v. Bradford,

21 Minn. 303.

DIstlDKainhed In Walton t. Perklna. 23 N. W. 627. SS
Minn. M8; Ctaeever v. Convene. 28 N. VY. 218, 3.'. Minn. 181;
Wilson v. Jamison, (Wilson v. Uudlent.) 29 X. W. 8*8. S6
Minn. 60, 61.

837. An averment In a complaint for the fore

closure of a mortgage, that one of the plaintiffs

holds "the said mortgage and obligations for the

joint use and benentof the said plaintiffs, " shows

a joint ownership by both plaintiffs sufficient to

make them proper parties plaintiff.—Hawke ».

lianning, 3 Minn. 67, (GiL 80.)

338. A prior mortgagee may bo made a party to a

foreclosure suit by asubsequentmortgagee. If there

is a dispute in respect to their relative rights,

which mav be settled in such suit.—Foster v. Trow

bridge, (Minn.) 46 N. W. 350.

44 Minn. 290.

339. The heirs of a deceased mortgagor are nec

essary parties to a suit to foreclose the mortgage,

but the executor or administrator is not a neces

sary, though he is a propor, party.—Hill v. Town-

ley, (Minn.) 47 N. W. 653.

45 Minn. 167.

Pleadings.

340. In an action to foreclose a mortgage given

to secure notes payable to B. & E. or order, an al

legation in the complaint that the mortgage has

been duly assigned by the said B. & E., for value

received, to this plaintiff, is sufficient to show

plaintiff to be the owner of the notes and mort

gage. —Foster v. Trowbridge, (Minn.) 40 N. W. 255

39 Minn. 878.

341. The complaint in an action for the fore

closure of a mortgage executed by defendant con

tained specific allegations of the time, place,

volumo, and page of the record of an assignment

thereof in the proper registry of deeds. .Held,

that an answer, verilie 1 in the county in which

such registry was, denying any knowledge or in

formation sufficient to form a belief as to such

assignment or record, should be stricken out as
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sham.— Whcaton v. Briggs, 29 N. W. 170, 33

Minn. 470.

342. A complaiDt In foreclosure of a mortgage

brought by the assignee, who was also the owuer

of tho mortgaged land, alleged the purchase of

the mortgage with intent to hold it as a lien

upon the laud. The answer did not deny this al

legation. Held, that the answer admitted the

intent.—Wilcox v. Davis, 4 Minn. 197, (Gil. 139.)

343. Under Rev. St. o. 70, j! 30, as amended by

Laws ISM, p. 8, which provides that where a

married woman is a party her husband must be

Joined with her, except that when the action con

cerns hf.-r separate property she may sue or be

tued alone, in an action brought against a hus

band and wife, to foreclose a mortgage executed

by both on the separate property cf the wife,

thoy should answer Jointly, and it is irregular

for the wife to answer separately, either by her

self or next friend, without leave of court. If she

does so answer, it will, on motion, be stricken

out.—Wolf v. Banning. 3 Minn. 202, (Oil. 183.)

Accounting.

344.. Where, upon the death of a mortgagee in

testate, the mortgagor, as one of the heirs, is enti

tled to a distributive share of the estate, but no

settlement of such estato has been made, or distri

bution ordered, the trial court, upon an accounting

in respect to the amount due on tho mortgage,

properly refused to allow any deduction to be made

on account of the interest of the mortgagor in the

estate of such intestate.—La Crosse Nat. Bank v.

Thompson, (Minn.) 33 N. W. 907.

37 Minn. 126.

345. Evidence of a mortgagor that he paid a por

tion of the taxes on the mortgaged premises from

money sent him by the trusi oe of the mortgagee,

tho time, amount, and items of payment not appear

ing, will not, on accounting, support an allowance

in favor of such trustee of certain items of pay

ment.—La Crosse Nat. Bank v. Thompson, 33

N. W. 907, 37 Minn. 120.

Findings.

346. Where, In findings directing a foreclosure,

the amount is not stated, but the court afterwards

makes an order fixing the amount, and directing

that it be inserted in the findings, the order is to

be deemed a part of the findings, though the

amount be not actually inserted In the liit'.er —

Baker v. Byerly, (Minn.) 42 N. W. 895.

40 Minn. 489.

Judgment—Form and effect.

847. A complaint in foreclosure prayed that

plaintiff's mortgage might be declared a prior

lieu to another mortgage dated subsequently,

but recorded prior, to his, but did not attack the

hona fides of such mortgage. Held, that such

relief could not be granted.—Potter v. Marvin. 4

Minn. 525, (Gil. 410.)

348. A complaint in foreclosure, after alleging

foreclosure of a prior mortgage, asked that, in

case the mortgagor redeemed from the sale there

under, plaintiff might have the usual decree of

sale, etc. Held, that such relief, being condi

tioned upon the exercise by the defendant of such

right of redemption, could not be granted.— Pos

ter v. Marvin, 4 Minn. 525, (GU 410. t

349. Under Act Minn. March 10. ISflO. giving

three years' time in which to redeem from a

mortgage sale, a decree foreclosing the mortgage

without redemption is erroneous.—Whittaere v.

Fuller, 5 Minn. 508, (Gil. 401.)

350. Under Comp. St. Minn. c. 83, § 9, which au

thorizes the court, alter the coming in of tho re

port of sale on foreclosure, to direct payment by

the mortgagor of any deficiency, a Judgment in

foreclosure for a sale of premises, and, if the

proceeds were insufficient to pay the debt, that

the report show the deficiency, etc., was a final

Judgment for such deficiency, though the money

Judgment against the debtor therefor could not

be docketed until the amount of such deficiency

was ascertained. — Thompson v. Bickford, 19

Minn. 17, (Gil. 1.)

351. A decree ofsaleon foreclosure has the same

force and effect as a judgment, as provided by Rev.

St. Minn. Ib6ti, c. 94, jj 31, and cannot be attacked

collaterally. HotchKiss v. Cutting, 14 Minn. 537,

(Gil. 408,) followed.— Smith v. Valentine, 19

Minn. 452, (Gil. 893.)

Strict foreclosure.

352. The court may order a strict foreclosure

of a mortgage. — Stone v. Bassett, 4 Minn. 298,

(Gil. 215;) Heyward v. Judd, 4 Minn. 4sJ, (Gil.

375;) Drew V. Smith, 7 Minn. 801, (Gil. 231.)

353. In an action to foreclose a mortgage begun

prior to the General Statutes of Minnesota of 1866,

it was discretionary with the court to order a

strict foreclosure; but in such foreclosure pro

ceedings, unless it is apparent that justice and

equity require a strict foreclosure, a sale should bo

ordered.—Bacon v. Cottrell, 18 Minn. 194, (Gil.

183.)

354. In case of a mortgage of the title of a pur

chaser of school land, the fact that the mortgagor

has been grossly delinquent, and that the mort

gagee will have to pay annual interest to the

state, and also taxes, it not apnearing but that

the socurity is ample, orthat plaintiff derives any

particular advantage from a foreclosure other

than by sale, do not make a strict foreclosure

proper.—Wilder v. Haughey, 21 Minn. 101.

Incorporation into judgment of taxes

paid after trial.

855. A mortgage on land contained a provision

that on failure of the mortgagor to pay the taxes

the mortgagee might pay them, and include the

amount as part of the mortgage debt. After the

trial of an action to foreclose, the mortgagee

paid certain taxes, and, on presenting the re

ceipt to the clerk, had the amount thereof in

corporated in the judgment, without notice to

the mortgagor. Held error, as the mortgagor

had a right of trial as to the facts upon which such

claim for taxes rested.—North western Mut Life

Ins. Co. v. Allis, 23 Minn. 837.

Opening default.

356. In a suit to foreclose a mortgage against a

non rcsideut defendant, on giving security, as
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prescribed by Rev. St. Minn. 1866, c. 94, $ 80,

the decree of sale could be enforced and the pur

chaser given a valid title to the land sold, though

the decree of sale be subsequently reversed, and

the defendant allowed to come in and defend.—

Smith v. Valentine, 19 Minn. 452, (Gil. 893.)

357. A judgment of foreclosure cut off the rights

of another mortgagee, B., in the premises. Serv

ice was made upon B., who was a non resident, by

publication, but he had no knowledge of the fore

closure, and it appeared that the premises were

sufficient to satisfy both mortgages. Plaintiff in

the foreclosure was the purchaser at the sale.

Held, that the district court did not abuse its dis

cretion in sotting aside the foreclosure and allow

ing B. to answer.—Russell v. Gunn, 42 N. W. 3£Tl,

40 Minn. 463; Same v. Tiec, 42 N. W. 392.

Sale.

358. Rev. St. Minn. 1866, o. 94, 5 58, providing

that the judge shall not order that lands be sold

within nine months after filing a bill for fore

closure, means that the lands shall not be sold

within that time ; not that the order for their

sale cannot be sooner made.—Smith v. Valentine,

19 Minn. 452, (Gil. 393.)

Confirmation.

859. The confirmation of a sheriff's report of sale

on foreclosure has the effect of a judgment, and

cannot be attacked collaterally. —Hoteukiss v.

Cutting, 14 Minn. 587, (Gil. 408.)

860. A decree of confirmation is conclusive

proof that the requirements of the decree of sale

on foreclosure have been com[ lied with.—Smith v.

Valentine, 19 Minn. 452, (Gil. 398.)

861. Where publication of notice of sale on fore

closure is not necessary to its validity uuder ex

isting laws, evidence that no publication was

made, though it was required by the decree, has

no tendency to prove that the sale was not con

firmed.—Smith v. Valentine, 19 Minn. 452, fGil.

893.)

Setting aside sale and resale.

862. Upon foreclosure by action the proceedings

are not complete until the coming in of the re

port of sale, (Gen. St. Minn. 18U6, c. 81, | 29,)

and the sale may be set aside for cause.—Rogers

v. Holyoke, 14 Minn. 220, (Gil. 158.)

863. A second mortgagee has a right to move

to set aside the sale under a prior mortgage, made

in foreclosure proceedings to which he is a party.

—Rogers v. Holyoke, 14 Minn. 820, (Gil. 158.)

864. On foreclosure of a mortgage by action, un

der Gen. St. Minn. 18G6, c. 81, tit. 2, the district

court has no authority to order a resale of the

premises until "the coming in of the report of

sale, " provided for in section 'J9 of that title; and

the objection that it has ordered a resale before

the coming in of such report may be urged in the

appellate court in the first instance.—Gilman v.

Holyoke, 14 Minn. 188, (Gil. 104.)

865. In an action to foreclose a mortgage reasons

founded on irregularities in making the sale aro

not nvailable, upon an application after the final

decree, to set aside the sale, decree of confirma

tion, and final decree, unless a sufficient excuse is

shown for failure to present such reasons in oppo

sition to the application to confirm the sale.—

Coles v. Yorks, (Minn.) 31 N. W. 353.
86 Minn. 3SS.

Injunction to restrain proceedings.

866. One who was not a party to an action to

foreclose a mortgage, but might have become so,

cannot have a separate action to enjoin a motion,

to set aside a foreclosure sale in such action, in

the absonce of any question which the court

could not determine on the motion.—Rogers v.

Holyoke, 14 Minn. 220, (Gil. 158.)

867. The fact that the sheriff has mado no re

port of sale in foreclosure by action is not suffi

cient ground for granting an injunction to re

strain proceedings to set aside the sale under the

docree.—Rogers v. Holyoke, 14 Minn. 220, (Gil.

158.)

Final decree—Appeal.

368. An appeal may be taken from the "final

decree," entered under Gen. St Minn. 1878, c

81, § 36, in an action to foreclose a mortgage, as

from a final Judgment; but such appeal does not

bring up for review the Judgment directing the

foreclosure sale.—Dodge v. Davidson, 7 N. W.

732, 27 Minn. 376.

369. Where the application for a final decree

in an action to foreclose a mortgage is made un

der Gen. St. Minn. 1878, c. 81, $ 36, by the pur

chaser at the foreclosure sale, the court may

enter a docree vesting the title in any person

such purchaser may name.—Dodge v. Davidson,

7 N. W. 732, 27 Minn. 376.

Costs—Attorneys' fees.

870. Plaintiff, as attornoy for defendant, com

menced a suit to foreclose a mortgage owned by

defendant. Pending the suit, plaintiff and an

other bought the property for a gross sum, they

agreeing to pay the mortgage debt; the mortgage

to be paid to defendant, the balance to the one

from whom purchase was made. There being a

dispute as to amount duo on the mortgage, the

litigation was continued by plaintiff to deter

mine the same. Held, that plaintiff was entitled

*o recover of defendant his fees for conducting
•-ueh litigation.—Allis v. Lash, 23 Minn. 261.

Deficiency.

871. It is no ground of objection by a mort

gagor to a persoual Judgment against him for a

deficiency in foreclosure proceedings that the

mortgage had been extinguished, and that an

equitable action ought not to have been prosecut

ed against him, and that he should have had a

Jury trial upon his liability to plaintiff for the

debt; at least where ho did not deny in his an

swer his legal liability, and did not ask for a

Jury trial. —Herber v. Christopherson, 15 N. W.

076, 80 Minn. 895.

Distribution of proceeds.

372. The proceeds of the foreclosure of a mort

gage, given to secure two separate debts, should

be applied ratably upon each.—Borup v. Niniu-

ger, 5 Minn. 623, (Gil. 417.)
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873. Upon foreclosure of a mortgage given to

secure several notes held by different parties, the

proceeds of tho mortgaged property should be

applied, in tho absence of any contract for a dif

ferent disposition thereof, pro rata upon the

notes. Following Wilson v. Eigenbrodt, 30 Minn.

4. -Hall v. Hall, (Hall v. McCormick,) 17 N. W.

620, 31 Minn. 250.

Umtinenlahed Id SulberR T. Wright. 22 N. W. *S2. S3

Mlt.Il. 226.

Bights of purchaser.

874. One who purchases mortgaged premises

from the vendee at foreclosure sale, pending a

■ait brought by such vendee (o foreclose the

equities of a Junior mortgagee, not made a party

to tbe original foreclosure, can claim no greater

rights than thoso of his grantor, and is bound by

the proceedings in the action the same as if

formally substituted as party thereto. — Rogers

v. Holyoke, 14 Minn. 320, (Oil. 158.)

375. As against a junior mortgagee, not made a

party to an action to foreclose a prior mortgage,

the purchasers at such foreclosure sale acquire

uo other rights than a prior lien on the premises

for the amount due and unpaid on tho mortgage,

the same as if it had been simply assigned.—

Rogers v. Holyoke, 14 Minn. 220, (Oil. 158.)

376. The owners of a senior mortgage foreclosed

the same by action without joining plaintiff, a

junior mortgagee. The rights acquired by fore

closure were transferred to defendant, who was

in possession when plaintiff foreclosed his mort

gage by advertisement, bidding tho property in

himself. Held, that defendant's position, as

ugainst plaintiff, was that of a mortgageo in pos

session, and that he could not be ejected from

the premises without payment of the entire mort

gage debt.—Martin v. Fridley, 23 Minn. 13.

877. A purchaser at foreclosure sale may,

alter the expiration of tho time allowed for re

demption, convey his title by quitclaim deed,

even as against a junior mortgagee not a party

to tho foreclosure.—Martin v. iVidley, 23 Minn.

13.

878. Three judgment creditors, A., B., and O,

and a mortgagee, D., acquired their respective

liens upon the same property in the order named.

In an action to foreclose D.'s mortgage, A. and B.

were made parties defendant, but C. was not made

a party. The judgment of foreclosure directed

the sale of the premises to satisfy the liens of A.,

B., and D., in the order named, which was exe

cuted. C, enforcing his judgment, purchased the

premises upon a sale under his execution. Held,

that C, not being a party to the foreclosure action,

and hence not being affected by the judgment

therein, acquired a title under his execution sale

superior to that of the purchaser under the fore

closure sale, notwithstanding tho fact that the "lat

ter sale was, by the terms of the decree, made in

part to satisfy the paramount judgments of A. and

B.—Whitney v. Huntington. (Minn.) 33 N. W. 561.

37 Minn. 197.

XII. Redemption prom Foreclosure Sale.

Right to redeem—How barred or lost.

379. The mortgagor's right to redeem from a sale

under a power is governed by the laws in force

at the time of the execution of the mortgage, and

cot bv the laws in force at the time of the fore

closure.—Carroll v. Rossiter, 10 Minn. 174, (Gil.

141.)

380. Act Minn. Feb. 27, 18S5, validating the rec

ord of conveyances previously made, could have

no effect upon previous foreclosures, or deprive

land-owners of their right to redeem mortgaged

premises.—Lowry v. Mayo, (Minn.) 43 N. W. 78.

41 Minn. 3S8.

381. Under Laws Minn. 1860, o. 67, $ 8, providing

that any person may, in writing, waive hisrightof

redemption, a mortgagor may effectually waive

such right, in case of foreclosure, so as to be bind

ing on creditors having liens accruing subsequent

to suuh waiver.—Armstrong v. Sanlord, 7 Minn.

49, (Gil. 34.)

Who may redeem—Mortgagor, owner,

etc.

382. A person who, with knowledge of an un

recorded conveyance of land by a tenant in com

mon to his co-tenant, takesa quitclaim deed from

tbe former, acquires no rights thereunder, and

is not entitled to redeem from a sale on foreclos

ure of a mortgage given by the co-tenants after

such sale as an assignee of the mortgagor, under

Gen. St. Minn. 1806, c. 81, $ 13, and his attempt

ed redemption is ineffectual for any purpose.—

Gesner v. Burdell, 18 Minn. 497, (Gil. 444.)

Wife of mortgagor.

883. A wife joining in the mortgageof her hus

band's real estate has a right to redeem from a

foreclosure of such mortgage.—Williams v. Stew

art, 25 Minn. 516.

Owner of undivided interest.

834. An owner of an undivided naif of a lot or

tract of land sold under mortgage foreclosure can

only redeem his share by redeeming the entire es

tate mortgaged.—Buettel v. Harmount, (Minn.) 49

N. W. 250.

46 Minn. 481.

385. An owner of an undivided interest in land,

who redeems from a foreclosure sale, is entitled to

be reimbursed for the amount which he is com

pelled to advance for tho protectiou of the estate,

and he has a lien, in the nature of an equitable

mortgage therefor, upon the undivided half not

owned by him, which is superior to a second mort

gage made by his co tenant. — Buettel v. Har

mount, (Minn.) 49 N. W. 250.

46 Minn. 481.

Creditors having liens, in general.

886. Gen. St. Minn. 1878, c. 81, S 13, gives the

first right to redeem land sold under a mortgage

to the mortgagor, his heirs, etc. Section 166

provides that "if no such redemption is made,

the senior creditor, having a lion, legal or equi

table, on tho real estate, or some part therjof,

subsequent to the mortgage, may redeem. "

Held, that a creditor of a grantee of the mort

gagor, having a lien, etc., may redeem.—Hospes

v. Ames, 8 K. W. 905, 28 Minn. 48.

387. The allowance of the claim of a creditor

against the estate of a deceased person gives the

creditor no lien upon the real estate of the do
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ceased such as would entitle the creditor to re

deem such real estate from foreclosure of a mort

gage executed by the deceased in his life-time,

under the provision of Gen. St. Minn. 1S78, c. 66,

i 323, subd. 2, that such redemption may be

made "by a creditor having a lien, legal or

equitable, on the real estate, or some part there

of. "—Whitney v. Bird, 12 If. W. 530, 29 Minn.

203.

888. One who has Drought suit upon a contract,

express or implied, for the payment of money only,

and has attached the real estate of the defendant,

is "a creditor having a lien, " within the meaning

of Gen. St. Minn. 1878, c. 65, § 333, and chapter 81,

| 16, relating to the redemption of real estate.—

Atwater v. Manchester Sav. Bank, (Minn.) 48 N.

W. 187; Reed v. Same, Id.

45 Minn. 341.

Who may redeem—Judgment creditors.

389. Mortgaged premises having been sold under

the tirst mortgage, the holder of the second mort

gage bought the certificate of sale from the pur

chaser at the foreclosure sale, but he gave no no

tice of an intention to redeem, or took any other

step by way of redeeming, from the sale. After

wards a judgment creditor, whose judgment was

subsequent to both mortgages, gave notice of an

intention to reileem. Gen. St. Minn. 1878, c. 81,

i 16, provides that, where the mortgagor fails to

redeem land sold under a mortgage, the senior

creditor having a lien on the land subsequent to

the mortgage may redeem within 5 days after the

expiration of the"l2 months allowed to the mort

gagor, "and each subsequent creditor having such

lien, within 5 days after the time allowed all prior

lienholders, as "aforesaid, may redeem. " Held,

that such judgment creditor, both the mortgagor

and the second mortgagee having failed to redeem,

was entitled to redeem by paying only the amount

for which the premises were sold under the first

mortgage.—Pamperin v. Scanlan, 9 N. W. 868, 23

Minn. 345.

390. A mortgage of land executed by G. was, on !

March 22, 1876, assigned to D. in trust for J. A

Judgment against G. was docketed October 21,

1876, and under it the lot was sold to a bank on

July 20, 1878. On July 25, 1879, J. paid the sher

iff a sum sufficient to redeem the land from the

sale, and this sum was received by the bank "in

full for redemption, " and a certificate of redemp

tion was made to J. by the sheriff. On March 28,

1881, the land was sold on foreclosure of the mort

gage, and was purchased thereon by D., who as

signed the certificate of sale to J. Two other

Judgments against G., one docketed March 28,

1877, the other March 14, 1878, were assigned to

plaintiff in January and February, 1882. Held,

that plaintiff was not, in March, 1883, entitled,

by virtue of these judgments, to redeem from the

foreclosure sale; the lien of those Judgments hav

ing been cut off by the failure to redeem there

under from the execution sale to the bank.—Bar-

tleson v. Thompson, 14 N. W. 795, 30 Minn. 16L

391. A mortgagee purchased the mortgaged

premises at foreclosure sale, and neither the mort

gagor nor one W., to whom the land had been

conveyed before the sale, redeemed. Held, that

a redemption made by a Judgment creditor of the

mortgagor was valid as between such creditor and

W., notwithstanding the mortgagor had tendered

tho amount of the judgment before redemption.—

Willard v. Finnegan, (Minn.) 44 N. W. 985.

42 Minn. 476.

Junior mortgagees.

392. A second mortgagee is a creditor having a

lien, within the meaning of Gen. St. Minn. 18W>,

c. 81, S 16, and is therefore entitled, in accord -

ance with the statute, to redeem from a foreclos

ure sale after 13 months have expired.—Nopson

v. Horton, 20 Minn. 208, (Gil. 239.)

893. A Junior mortgagee, who is not bound by

the sale or foreclosure of the prior mortgage,

cannot redeem from such sale; but must redeem

from the mortgage itself, bv paying the whole

of it.— Martin v. Fridley, 23 Minn. 13.

894. A junior mortgagee is not an "assim" of

the mortgagor, as the word is used in sect Km 13,

c. 81, Gen. St. Minn. 1S78, nor entitled to redeem

within the year from the foreclosure of a prior

mortgage.—Cuilerier v. Brunelle, (Minn.) 33 N.

W. 123.

37 Minn. 71.

895. The purchaser under foreclosure of a junior

mortgage is, during the period allowed the mort

gagor to redeem, a creditor having a lien, within

the meaning of Gen. St. Minn. e. 81, S 16, allowing

creditors having liens to redoem from the foreclos

ure of a prior mortgage in case no redemption is

made in proper time by the mortgagor.—Buchanan

V. Reid, (Minn.) 45 N. W. 11.

43 Minn. 172.

896. Gen. St. Minn, c 81, S 16, provides that, if

the mortgagor fails to redeem after foreclosure,

the senior creditor having a lien subsequent to the

mortgage may redeem within a given time; and

that each subsequent creditor having a lien may

redeem by paying the amount for which the land

sold under the mortgage, with interest, and all

liens prior to his own held by the party from whom

he redeems, but that no creditor shall be allowed

to redeem without filing a notice of his intention

so to do. Plaintiff, who held a second mortgage

upon land, purchased the certificate of the sale

thereof under the first mortgage, but failed to de

clare any intention of redeeming therefrom. There

upon defendant, holding a third mortgage, at

tempted to redeem by paying tho amount for whicb

the land sold under the first. Held, that plain

tiff's purchase after foreclosure of the first mort

gage was not a redemption, and until he has re

deemed he cannot require defendant to satisfy his

second mortgage in order to redeem. Following

Pamperin v. Scanlan, 28 Minn. 345, 9 N. \V. b«5

and Parke v. Hush, 29 Minn. 434, 18 N. W. 663.—

Buchanan v. Reid, (Minn.) 45 N. W. 11.

43 Minn. 172.

897. To entitle a second mortgagee to redeem

from a statutory foreclosure sale under a first

mortgago, the amount due must be paid or ten

dered within the time fixed by the statute, or the

time stipulated, if an extension has been airreed

on by the parties.— Hoover v. Johnson, (Minn.)

50 H. W. 475.

47 Minn. 434.

898. The purchaser at a foreclosure sale cannot,

question the bona tides of a mortgage subse
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qucntly executed by the owner, as his ODly right

Is to receive back the purchuso money paid by

him, with interest, in case of redemption.—Bovev

De Laittre Lumber Co. v. Tucker, (Minn.) 50 if.

W. 1038.

Creditors having liens on part of

land.

399. A junior mortgagee, holding a mortgage

upon one of two separate parcels, upon which a

prior mortgage has been foreclosed by advertise

ment, and the property sold to the mortgageo in

the senior mortgage in separate parcels, can only

redeem the parcels upon which his mortgage Is a

lien; and the same rule would apply if he had

foreclosed his own mortgage by advertisement

and bid in the property himself — Tinkcom v.

Lewis, 21 Minn. 132.

400. Gen. St. Minn. 18fi6, c. 81, $ 16, provides

that if property sold under a mortgage is not re

deemed within a certain time by the mortgagor

"the senior creditor, having alien, legal or equi

table, on the real estate, or some part thereof,

subsequent to the mortgage, may redeem. "

Held, that the undivided interest of the grantee

of an heir of a deceased mortgagor is such a

"part" of the mortgaged premises as will entitle

a lien creditor of such grantee to redeem under

section 16.—Willis v. Jelinck, 6 N. W. 373, 27

Minn. 18.

401. A person claiming the right to redeem land

sold under a mortgage by virtue of a judgment

lien on an undivided interest therein, as provided

by Gen. St. Minn. 186B, c. 81, ji lti, may show by

parol that the mortgagor died intestate, leaving

her surviving, as her sole heirs at law, her hus

band and five children; that her estate had never

been administered on, and that she left no debts;

and that the husband and four of the children

conveyed their interest in the mortgaged prem

ises to the Judgment debtor.—Willis v. Jelinck,

6 N. W. 373, 27 Minn. 18.

402. Where an entire tract is sold as one parcel

at a foreclosure, a redemptioner, having a lien on

only a part of the tract, may redeem the whole,

and is thereby subrogated to the rights of the pur

chaser.—O'Brien v. Kreuz, 30 N. W. 408, 86 Minn.

186.

Time to redeem.

403. The time of redemption and right of pos

sess'"^ where sale is made under a decree of

foieclosure, is regulated by the law in force at

the date of making the decree.—Stone v. Bassett,

4 Minn. 298, (Gil. 215;) Heyward v. Judd, 4

Minn. 483, (Gil. 375;) Turrell v. Morgan, 7 Minn.

868, (Gil. 290.)

404. Laws Minn. 1860, c. 87, providing for

three years' redemption, applies to a foreclosure

sale made by order of court, after its passage,

whether the mortgages were made before or aft

er the act. Stone v. Bassett, 4 Minn. 2y8, (Gil.

215, ) and Heyward v. Judd, 4 Minn. 4»3, (Gil. 375. )

followed.—Freeborn v. Fettibone, 5 Minn. 277,

(Gil. 219.)

405. The provisions of Act Minn. March 10, 1860,

(Laws 1S60, c. 87,) extending the time of redemp

tion from foreclosure to three years, Is not appli

cable to mortgages executed prior thereto. The

provision in the act of 185S (Comp. St. p. 646) fixing

the time of redemption at one year, "or such other

time as may be prescribed by law, " Is applicable

only to a mortgage executed while it is in force,

and does not extend power to the legislature to

change the time to redeem. Such act, otherwise

construed, would impair the obligation of the con

tract.—(Joenen v. Schroedor, 8 Minn. 387, (Gil.

344.)

406. Laws I860, c. 87, J 1, provides with respect

to redemption of mortirnges "that the original

debtor, his heirs or assigns, shiill have the pe

riod of three years fc the redemption upon each
and every such sale, foreclosure, * * • ad • .

vance, or redemption, after the same shall have

been made, and notice thereof filed in tho office

of the register of deeds in tho county whore such

real estate shall be situated. " Held, that the

term within which a redemption might be made,

under such section, from foreclosure sale, com

menced to run from the tiling of the notice of

such sale in the office of the register of deeds. —

Thompson v. Foster, 21 Minn. 319.

407. Where the last day of the year from the

confirmation of a sale under foreclosure, with

the right to redeem, falls on Sunday, the last day

for the owner to redeem is Monday, and a mort

gage executed by the owner on that day is alien,

and gives the mortgagee aright to tile notice and

redeem.—Bovev Do Laittre Lumber Co. v. Tuck

er, (Minn.) 50 "N. W. 1038.

408. 4 Judgment for plaintiff In an action to

declare an absolute deed a mortgage, and to re

deem the land therefrom, has the effect of a

strict foreclosure in case plaintiff fails to re

deem as provided by the judgment; and under

Gen. St Minn. 1878, o. 81, $ 43, providing that

"in case of strict foreclosure, no final decree of

foreclosure shall be rendered until the lapse of

one year after the Judgment adjudging the

amount duo on such mortgage, " plaintiff is enti

tled to one year in which to redeem.—Hollings-

worth v. Campbell, 8 N. W. 873, 28 Minn. 18.

4j9. The statement In a certificate of sale on fore

closure as to the time of redemption in no way

affects the rights of either party as fixed by the law

applicable to such sale; and the acceptance by the

purchaser of such certificate, stating the time to

be different from what it is, as applicable to that

particular case, is not a waiver of his legal rights

in any respect.—Carroll v. Rossiter, 10 Minn. 174,

(Gil. 141.)

410. Before the expiration of the time for re

demption from a foreclosure sale the purchaser

orally agreed with the wife of the mortgagor,

who Joined in executing the mortgage, to convey

the property to her, she to pay the price bid,

with interest at 12 per cent. ; $500 to bo paid in

one year, at which time the deed was to be

given, and mortgage back for the deferred pay

ments. Held, that it could not be construed as

an agreement to extend tho time for redemption.

—Williams v. Stewart, 25 Minn. 516.

411. Under a valid statutory foreclosure of a

mortgage the time of redemption cannot be ex

tended to await the determination of a suit by a

second mortgagee for an accounting for use or
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rent of tho premises had or received by the first

mortgagee pending the time of redemption.—

Hoover v. Johnson, (Minn.) 50 N. W. 475.

47 Minn. 434.

Notice of intention to redeem.

412. Under Gen. St. Minn. 1866, o. 81, g 16, pro

viding that notice by a creditor having a lien on

land sold under a prior mortgage of an intention

to redeem the same shall be filed in the office of

the register of deeds where the mortgage is re

corded, it, is sufficient if such notice is left in

the register's office, and is by him recorded and

indexed.—Willis v. Jeliuek, 6 N. W. 373, 27

Minn. 18.

413. Where a mortgagoe who has filed notice

of intention to redeem from a sale under foreclos

ure of a prior lien assigns the mortgage, the as

signee may redeem under the notice.—Bovey De

Laittre Lumber Co. v. Tucker, (Minn. ) 50 N.

W. 1038.

Amount due—Payment or tender.

414. Land sold under a mortgage cannot be re

deemed, under the Minnesota statute, unless the

amount for which it was sold is tendered as re-

?uired by the statute, though the foreclosure was

or an amount greater than was actually due on

tho mortgage.—Dickinson v. Hayes, 1 N. W. 834,

2ii Miuu. 100.

mstinKiilshed In Seller v. Wllber. 18 N. W. 130, 2S Minn.
SOS.

415. Under Comp. St. Minn. p. 401, § 89, requiring

the discharge of a mortgage after performance of

the condition thereof, whether before or after

breach, a mortgagee has no right to tack upon his

mortgage a debt not secured thereby, and compel

the payment of such debt as a condition of redemp

tion from such mortgage on a sale thereunder.—

Bacon v. Cottrell, 13 Minn. 194, (Gil. 1S3.)

41o. M. and B. wore tenants in common of cer

tain lands sold under decree of foreclosure, M.

owning twenty-three twenty-fifths and B. two

twenty fifths. H. took an assignment of tho cer

tificate of sale, and subsequently purchased B.'s

two twenty-fifths. M. remained in possession,

improving the property and paving the taxes and

interest on the price for which the same was

sold, and, immediately before the expiration of

the three years allowed for redemption under

Laws Minn. I860, c. 87, § 1, ho paid the sheriff the

redemption money for the whole land, of which

H. received from the sheriff twenty-three twenty-

fifths. Held, that before the redemption the inter

est of the purchaser at the foreclosure sale was

that of a mortgagee before foreclosure, and was

subject to be defeated by redemption; that H.,

having acquired such interest prior to his pur

chase of B.'s two twenty-fifths, could hold and en

force it for his own interest, and there was no

merger; that he was entitled, as assignee of the

purchaser, to receive the taxes and interest, and

thereby waived no other right dependent on his

ownership of B.'s interest than that of possession ;

that he had a right to twentv -three twenty-fifths

of the amount necessary to redeem ; and that M.

need have paid the sheriff no more than that

amount.—Horton v. Maflilt, 14 Minn. 2S9, (Gil. 216.)

417. A mere tender to the sheriff by a person

seeking to redeem land sold under a mortgage of

the necessary amount, and a refusal by the sheriff

to receive such amount, will not discharge the lien

of tho holder of the certificate of sale, since the

sheriff is not the agent of either party, but the only

effect of such tender and refusal is to preserve the

right of redemption, which may be perfected by

application to tho holder of the certificate of sale,

or by proceedings against the sheriff to compel

him to perform his official dutv. — Schroeder v.

Lahman, 9 N. W. 173, 28 Minn. 75.

418. In a case of redemption undsr Law*I860, c.

87; 8 1, made within three years from the time of

filing notice of the sale on foreclosure, the sheriff

was, both under Laws 1862, c. 19, $ 5, and Gon.

St. 1866, c. 81, S 32, the proper person to whom

to tender the redemption money.—Thompson v.

Foster, 21 Minn. 819.

419. Under Gen. St Minn. 1866, o. 81, $ 14, pro

viding that land sold under a mortgage may bo

redeemed from the sheriff who made the foreclos

ure sale, a redemption may be made from a depu

ty sheriff in charge of the sheriff's office during

the sheriff's absence. Following Williams v.

LashJJ Minn. 496, (Gil. 441.)— Willis v. Jelinck,

6 N. W. 373, 27 Minn. 18.

420. In a redemption by a Junior mortgagee

from a foreclosure sale, the acceptance of pay

ment by the sheriff amounts to a waiver of any

objection to the character of tho monev paid.—

Nopson v. Norton, 20 Minn. 268, (Gil. 239.)

421. A sheriff receiving money for redemption

acts as an officer of the court, and not as agent of

the party, and it is the business of the party re

deeming to see that be deposits the proper amount.

—Horton v. Maffltt, 14 Minn. 289, (Gil. 216.)

422. A redemption of lands from a mortgage fore

closure, made through the bank check of a respon

sible party drawn upon a solvent bank, and accept

ed by the sheriff as money, is not invalid for that

reason, if the money is promptly realized thereon,

and ready for the proper party when required, and

within the redemption period. — Sardeson v. Me

nage, (Minn.) 43 N. W. 66.

41 Minn. 814.

423. Where one redeeming from a snlo on fore

closure pays the sheriff a gross sum for the re

demption and sheriff's fees, and it is accepted by

the sheriff as sufficient, and tho sum is euough

to satisfy the purchaser's claim, it is a good re

demption, and the shortage must be deducted

from the sheriff's fees.—Bovey De Laittre Lum

ber Co. v. Tucker, (Minn.) 50 N. vV. 1038.

Reimbursement for improvements, taxes

paid, etc.

424. In redeeming from a foreclosure sale, a

second mortgagee is not required, under Gen.

St. Minn. 1806, c. 81, §$ 13-16, to pay the amount

expended by the first mortgagee in redeeming

the mortgaged premises from a tax sale, where

such amount was paid after the foreclosure sale

bad taken place. —Nopson v. Hurton, 20 Minn. 808,

(Gil. 239.)

425. Gen. St. Minn. 1866, c. 11, 5 153, provides

that where a tax on land is paid by the occupant

or tenant, which ought, by agreement or other

wise, to have been paid by the owner or loi»sor.
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such occupant or tenant may recover the amount

the owner ought to have paid, with interest at

the rate of 12 per cent. Held, that a mortgagee

who has been in receipt of the rents and profits

is only entitled to 7 per cent, interest on taxes

paid, and the mortgagor is entitled to redeem on

paying at that rate.—Martin v Lennon, 19 Minn.

67, (Gil. 45.)

Producing and filing documents, affi

davit, etc.

426. In redeeming from a foreclosure sale, the

assignee of a second mortgage, made by the

grantee of the first mortgagor, is not required,

UDjtr Geu. St Minn, I860, c. 81, $ 14, to pro

duce to the sheriff the deed from the first to the

second mortgagor.—Nopson v. Horton, 20 Minn.

268, (Gil. 23«.)

427. The production to the sheriff of an original

mortgage, with the certificate of Its record in

dorsed thereon, is a sufficient compliance by a

lien-holding creditor, seeking to redeem from

foreclosure, with Geu. St. 1H68, o. 81, S 14, re

quiring in such case the production of a certified

copy of such instrument,—Tiukcom v. Lewis, 21

Minn. 132.

42S. When the redemption is made by tue mort

gagor or owner it is not necessary to produce and

file certified copies of the documents showing his

title and right to redeem. The production of the

original records to the officer is sufficient in such

case —Sardeson v. Menage, (Minn.) 43 N. W. 66.

41 Minn. 314.

429. Where a mortgagee sells the note, but exe

cutes no assignment of the mortgage securing it,

and subsequently repurchases the note, the equi

table transfers of the beneficial interest in the

mortgage, effected by the sale and repurchase of

the debt, are not "assignments, "within the mean

ing of Gen. St. Minn. 1878, c. 81, $ 14, providing

that the person desiring to redeem shall exhibit to

the sheriff "any assignments necessary to estab

lish his claim."—Wilson v. Hayes, 42 N. W. 4G7,

40 Minn. 531.

430. Gen. St. Minn. 1878, c. 81, f 14, as amended

by Laws 18S1, Ex. Sess. c. 8, 8 1, requires the per

son redeeming to file within 24 hours, in the office

of the register of deeds, the documents produced

to the person or officer from whom redemption

is made. Held, that the provision was inteuded

for the benefit of subsequent rcdemptioners, and

they alone can take advantage of an omission to

comply therewith.—Wilson v. Hayes, (Minn.) 42

N. W. 467.
40 Minn. 531.

481. In a proceeding to redeem from foreclosure

of a prior mortgage by a junior incumbrancer,

the lieu-holding creditor, instead of furnishing

the sheriff with an affidavit, as prescribed by lieu.

St. c. 81, § 14, showing the amount then actually

due upon his lien, made a computation with the

sheriff of such uniuunt, and, paying the sheriff

the amount required, a certificate of redemption

was issued. The purchaser at the sale refused

to accept the redemption money, and brought an

action to cancel the certificate. Held, that for

want of such affidavit the attempted redemption

*ras ineffectual.— Tiukcom v. Lewis, 21 Minn. 132.

Redemption from sale for installment

of debt.

432. It is not necessary, under Gen. St. Minn.

1866, c. 81, S 16, for the holder of a mortgage,

due in installments, to redeem from a foreclos

ure sale for one installment, in order to preserve

the lien of the mortgage as to installments not

then due —Watkins v. Hackett, 20 Minn. 106,

(Gil. 92.)

433. A mortgage given to secure a debt, paya

ble in several installments, was foreclosed, as

to a portion of thorn. Before the time of re

demption expired, the mortgagor gave a second

mortgage thereon to a third person, who duly

filed his notice to redeem, and, at the proper

time, paid the redemption money to the sheriff,

who paid the same to the mortgagee. Held

that, under Gen. St. Minn. 1806, c. 81, § 3, such

mortgage lien was, as to each installment, of

tho same character as if separate mortgages had

been executed, (the lien of each subject to that

of the other installments,) that the second mort

gagee, in complying with the statute, had a

right to redeem, and the interest acquired there

by was subject to the lion for the unpaid install

ments of the first mortgage, for which there

had been no foreclosure. —Watkins v. Hackett,

20 Minn. 106, (Gil. 92.)

Right to redemption money.

434. Fending an action for the cancellation of a

certain mortgage deed from plaintiffs to defend

ants and foreclosure thereof, upon the ground

that such mortgage was never executed, plaintiffs

conveyed the land, with covenants against in

cumbrances, to S., who, before the expiration of

the period of redemption, and during the pend

ency of the action, paid a portion of the pur

chase money to the sheriff for redemption.

Held, ic not appearing that plaintiffs could be

prejudiced by any action of the sheriff as to the

redemption money, that an injunction restraining

the sheriff from paying the money to defendants

was properly dissolved; that, while the redemp

tion removed the cloud on the record, the valid

ity of the mortgage was not determined thereby,

but defendants were necessary parties in deter

mining its validity, and the action was improp

erly dismissed.—Chamblin v. Schlichter, 12 Minn.

270, (Gil. 181.)

Right to share In redemption.

435. In an action by tbochildren of a mortgagor

against a person redeeming the mortgaged prop

erty (a homestead) from a foreclosure sale to

compel defendant to allow them to share in the

rights acquired by the redemption, it appeared

that the redemptioner had, prior to tho redemp

tion, acted as attorney for plaintiff's mother, for

the purnose of effecting a redemption in her in

tcrest, but that she had abandoned her intention

of redeeming the property, contrary to defend

ant's advice, and dissolved the relation of attor

ney and client between herself and him, and that

subsequently ho had redeemed the property as a

judgment creditor of plaintiff's mother. Held,

that defendant's redemption of the property could

not be taken as inuring to the benefit of plain

tiff's mother on account of said relation of client

and attorney.—Peterson v. Webber, (Minn.) 49

N. W. 125.

46 Minn. 372.
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Effect of redemption— Rights of re

deeming creditor — Further redemp

tions.

436. A redemption by the owner of an undivided

Interest in land from the sale by the payment of

the entire debt annuls the sale as to the whole

tract.—Buettel v. Harmount, (Minn.) 49 N. W. 250.

46 Minn. 481.

437. Under Gen. St. Minn. 1878, c. 81, i 10, giv

ing a right of redemption of real estate, sold un

der foreclosure, to creditors having a lien "on

the real estate, or part thereof, " a judgment cred

itor of a mortgagor may redoem from a sale on

foreclosure of inortgago of two lots of land, sold

in one parcel, although one of them is the home

stead of the mortgagor. And such redemption

operates as an assignment to the redeeming cred

itor of the right acquired under the foreclosure

sale to the whole mortgaged premises; the stat

ntory right of redemption being incident to the

mortgage, in the respect to which tho homestead

right must be deemed to have been relinquished

by the mortgage.—Martin v. Spraguo, 11 N. W.

143, 29 Minn. 53.

438. On foreclosure of a mortgage given by hus

band and wife on two lots of land, one of which

was their homestead, both lots were sold in one

parcel, and were purchased by the mortgagee.

Within the year allowed by statute for redemp

tion, the wife purchased from the mortgagee the

interest acquired by the latter under tho fore

closure sale, and received from him assignments

of tho certificate of sale and of the mortgage.

Held, that this constituted an assignment to the

wife, not a redemption by her, and that the in

terest so acquired by berwas subject to tho right

of redemption by creditors given bv statute.—

Martin v. Sprague, 11 N. W. 143, 29 Minn. 53.

439. Although Gen. St. Minn. 1S78, c. 81, 5 18,

giving the right of redemption from foreclosure

sale to the senior creditor having a lien sub

sequent to the mortgage, and then to each subse

quent creditor having such lien after tho time

allowed all prior lienholders to redeem, makes

no provision as to the effect of redemption by a

creditor upon the debt, a redemption of property

exceeding in value the amount of tho judgment

and the sum paid to make such redemption is

a satisfaction of the judgment, and extinguishes

the right to make further redemptions by virtue

of tho same judgment.—Sprague v. Martin, 13

N. W. 84, 2y Minn. 226.

440. After a sale on foreclosure of mortgage of

real estate, and before the expiration of the year

for redemption, the wife of the mortgagor, who

had joined in the execution of the mortgago, paid

to the purchaser at the sale the sum necessary

to redeem the land therefrom, and received from

him an assignment of the sheriff's certificate of

sale. On the submission to the court of a case

for determination upon an agreed statement of

facts it was stated as a fact that such purchaser

"sold and assigned said certificate of sale, and

all the rights and title thereby acquired to said

premises, " to the wife. Held, that the transac

tion was, in legal effect, as well as in form, an

assignment of tho rights of the purchaser acquired

by tho sale, and not a redemption.—Sprague v.

Martin, 13 K. W. 34, 29 Minn. 226.

441. A redemption from a foreclosure sale by

an assign of the mortgagor annuls the salo, and

leaves subsisting and effectual the lien of the

mortgage as security for installments of tho

mortgage debt maturing subsequent to the former

foreclosure.—Herber v. Christopherson, 15 N. W.

676, 30 Minn. 395.

442. A lien creditor, redeeming from a sale on

foreclosure of mortgage, is a purchaser for a

valuable consideration, and is entitled to bo pro

tected from a resulting trust of which he had no

notice, under Gen. St. Minn. 1878, c. 43, § 10, pro

viding that, "no implied or resulting trust shall

be alleged or established to defeat or prejudice

the title of a purchaser for a valuable considera

tion, and without notice of such trust. "—Martin

v. Bovey, (Martin v. Baldwin.) 16 N. W. 449, 30

Minn. 587.

Effect of failure to redeem.

443. The foreclosure of a purchase- money mort

gage, and the expiration of the period of redemp

tion, extinguish all the estate or interest of the

mortgagor, and consequently of all persons claim

ing under him.—Jacoby v. Crowe, 30 N. W. 441, 86

Minn. 93.

444. Gen. St, 1878, o. 81, I 36, providing that at

the expiration of the time for redemption from

a foreclosure sale, on no one redeeming, the

court, on application of the purchaser or his as

signs, shall grant a final decree, and adjudge

the title to be in the purchaser or his assigns,

includes, as entitled to such decree, those who

succeed to the purchaser's rights by redemption.

—Bovev DeLaittre Lumber Co. v. Tucker, (Minn.)

50 N. W. 1038.

XIII. Action to Redeem from Mortgage.

Right to maintain action—How barred,

generally.

445. The risht to redeom from a mortgage Is

In no way affe<;ted by the possession of tho prem

ises by either the mortgagor or mortgagee.—

Parsons v. Noggie, 23 Minn. 328.

446. By an arrangement in the nature of a mort

gage of land by plaintiff to defendant the appar

ent legal title and actual possession were iu de

fendant, and plaintiff had no written obligation

defining his rights. Plaintiff, being in strait

ened circumstances, made a parol settlement with

defendant, by which he surrendered all his in

terest in the property in consideration of the con

veyance of a small proportion thereof of little

value. Held, that such sett lement was not an

eouitabie bar to plaintiff's right of redemption. —

Niggeler v. Maurin, 24 N. W. 369, 34 Minn. 118.

447. A bill to have a deed declared a mortgage

was hied 20 years after its date. It stated that uft-

er 16 years the grantee sold the land, and prayed

an accounting. The maturity of the debt was not

shown except by a statement that when the deed

was given it "was not then matured. " Held, that

it will be presumed that the right to redeem was

barred when the land was sold.—Miller v. Smith,

(Minn.) 46 N. VV. 324.

44 Minn. 127.
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Bar by lapse of time—Laches.

44S. The right to redeem and the right to fore

close a mortgage are reciprocal; therefore, where

the right to foreclose is not barred by the statute

of limitations, an action to have a deed absolute

in form declared a mortgage, and to redeem there

from, will not be barred.—Hoiton v. Meighen, 15

Minn. 69, (Gil. 6U.)

449. By analogy to tho limitation of proceed-

tngs to foreclose a mortgage, an action to redeem

must be brought within 10 years, unless the

mortgagor can show some disability as to time,

which, if existing as to the mortgagee, would ex

tend the time to foreclose. —Parsons v. Noggle,

23 Minn. 328.

450. A suit to have a deed absolute, which

was given as security for a note, declared a mort

gage, aud for leave to redeem therefrom, is

barred in 10 years after the deed was executed

by Laws Minn. 1870, c. 60, prescribing that lim

itation for actions to foreclose mortgages; for

the right to foreclose and the right to redeem

are reciprocal, and where the former cannot be

enforced the latter ceases to exist.— King v.

Meighen, 20 Minn. 264, (GiL 237.)

451. The period within which an action by a

mortgagor to redeem from the mortgage may bo

brought is not extended by reason of his absence

from the state, though the time within which an

action to foreclose may be brought may be there

by extended.—Parsons v. Noggle, 23 Minn. 828.

452. Plaintiffs' property having been sold un

der a mortgage, defeudaut, at plaintiffs' request,

advanced the money necessary for its redemp

tion, and took a deed in his own name. After

wards he leased the property to plaintiffs at an

annual rental of (250. The lease further provid

ed that if plaintiffs should, within tho term, pay

the rent reserved, and also thesum of |1,2(X) (the

amount of the foreclosure judgment,) derondant

would convey the premises to plaintiffs. The

lease was renewed several times, and the annual

rental reduced to $150. Finally, tho rent being

in arrears, defendant demanded possession of the

premises from plaintiffs, and instituted proceed

ings to recover the same, in which he obtained

a Judgment against plaintiffs. Defendant after

wards, from time to time, sold and conveyed por

tions of the premises to various persons. Held,

that such possession by defendant was adverse,

and tbe statuteof limitations began to run against

plaintiffs' right to redeem from the time defend

ant gave plaintiffs notice to quit and demanded

Sossession of the premises.—Fisk v. Stewart, 4

. W. 611, 26 Minn. 865.

453. Where the mortgagee is in possession, the

mortgagor's action to redeem will be barred in 10

years from the date of his entry.—Rogers v. Ben

ton, (Minn.) 38 N. W. TOO.

39 Minn. 39.

Payrrent or tender of amount.

454. A tender or payment to one or two joint

purchasers at a mortgage sale, of the redemption

money, made within the period allowed for re

demption, is sufficient.—Donnelly v. bimonton, 7

Minn. 107, (Gil. 110.)

455. Where a mortgage is foreclosed for more

than is due, and the land is purchased by the

mortgagee, the court may, in tho exercise of its

equitable powers to relievo from mistake, acci

dent, or fraud, allow redemption on payment of

the amount actually due, where the mortgagor

shows that, he was not guilty of laches. —Dickin

son v. Hayes, 1 N. W. 834, M Minn. 100.

456. Where a person holds two mortgages on the

Bame land, purchases under the prior mortgage,

and holds the certificate of salo when the period of

redemption expires, the mortgagor cannot compel

conveyance of the land to him because he has de

posited in bank for the mortgagee the amount paid

on foreclosure, and the amount due under the sec

ond mortgage, without showing an agreement by

the mortgagee to convey to him.—Reynolds v. St.

Paul Trust Co., (Minn.) 4b N. W. 458.

46 Minn. 84.

Compensation to mortgagee for repairs,

improvements, etc.

457. A mortgagee in possession will be allowed

for all necessary repairs made by him upon the

premises while so in possession, but what are

necessary repairs depends on the particular cir

cumstances, which should be made to appear.—

Lash v. Lambert, 15 Minn. 416, (Gil. 330.)

45S. While ordinarily a mortgagee Is not entitled,

upon redemption, to compensation for lasting im

provements made by him whilo in possession, yet

where such improvements are made in good faith,

under the mistaken belief that the foreclosure was

valid, and that he had absolute title, and the con

duct of the mortgagor, by delaying suit for re

demption, was such as to favor such mistake, a-

court of equity, as a condition of granting the

prayer of the mortgagor to redeem, may properly

require payment for such improvements.—Bacon,

v. Cottrell, 13 Minn. 194, (GiL 1S3.)

Pleading.

459. A complaint, in an action to redeem from

a mortgage, without giving the date of the deed,

averred that the premises were conveyed to plain

tiff, who "has ever since been, and still is, the

lawful owner in fee-simple of the same. " Held

sufficient allegation of title in plaintiff.—Thomp

son v. Foster, 21 Minn. 3 ID.

460. In an action for redemption the complaint

averred a tender, and that plaintiff making the

same, and his successors in interest, "have al

ways, sinco the making of the notes, been ready

and willing to pay the money tendered, and plain

tiff is still willing to do so, and now brings the

same into court for that purpose, and offers to

pay the same. " Held sufficient allegation of

keeping the original tender good.—Thompson v.

Foster, 21 Minn. 319.

Motion.

See Practice In Civil Cases, 27.

Concerning pleadings, see Pleading, 186-234.

For change of venue, see Criminal Law, 40, 41 ;

Venue in Civil Case*, 13, 14.

continuance, see Continuance, 1, 2.

new trial, see New Trial, 1. 2.
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For substitution of successor in interest of party

deceased, see Abatement and Revival, 23,

24.
In arrest of judgment, see Criminal Law, 124,

125.

Notice, see Appeal and Error, 827.
Refusal to entertain, see Appeal and Error, 57-59.

To quasb indictment, see Criminal Law, 25, 26.

vacate attachment, see Attachment, 86-97.

MUNICIPAL. CORPORATIONS.

I. Incorporation, Government, and Powers,

1-14.

IL Ordinances, 15-71.

III. Officers and Agents, 72-97.

IV. Contracts, 98-134.

V. Control of Streets, 125-135.

VI. Defective Streets, 136-189.

VII. Defective Sewers, 190-201.

VIII. Public Parks, 202-210.

IX. Public Improvements, 211-806.

a. The Rlnlit to Make, and its Exercise,

211-240.

b. As*es*ment of Benefits, 241-806.

X. Fiscal Management, 807-316.

XI. Actions, 817-332.

See, also, Counties; Schools and School-Dis

tricts; Towns.

Aid in construction of railroads, see Railroad

Companies, 62-90.

City justices, see CHmlnal Law, 10, 11.

Delegation of legislative power, see Conxtitu-

tlonal Law, 88, 34; Intoxicating Liquor*, 5-8.

Equitable relief againsLassessments, see Equity, 7.

Garnishment, see Garnishment, 3.

Grant of use of streets to street railway company,

see Horse and Street Railroad*, 1, 2.

Incorporation, see Crmxlitntionul Law, 81, 54-56.

Liability for defects in bridges, see Bridges, 7.

Limitation of actions by, see Limitation of Ac

tum*, 23.
Mandamus to municipal officers, see Mandamus,

22, 23.

Mode of recovery for altering grade of street, see

/teflon, 17.

Regulation of sale of intoxicating liquors, see In

toxicating Liquors, 9-39.

Restraining creation of indebtedness, see Injunc

tion, 8.

Review of acts of officers, see Certiorari, 1-6, 15,

30-3:2.

Violation of city ordinances, see Constitutional

Law, 151, 158; Criminal Law, 8-5.

I. Incorporation, Government, and Powers.

Charter—Acceptance.

1. Sp. Laws Minn. 1875, Incorporating the

citv of Northtield, provided that the cLartcr

should take effect when accepted by the vote of

a majority of the electors of the territory pro

posed to be incorporated. The charter was after

wards recognized as in operation by Sp. Laws

1870, c. 37; Sp. Laws 1878, c. 55; Sp. Laws 1879,

c. 77. Held, that such subsequent acts were

prima facie evidence that the charter had been

accepted.—State v. Lee, 3 N. IV. 345, 20 Minn.

£u3.

Reincorporation.

2. Laws Minn. 1887, c. 163, Imposed on the city

of Duluth certain obligations relating to a city halL

Act March 2, 18S7, reincorporating Duluth, pro

vided that any municipal corporation then exist

ing within the territory so incorporated should

cease. Held, that chapter 163 did not apply to

the new corporation.—Carey v. St. Louis County

(Minn.) 36 N. W. 459.

88 Minn. 218.

Division of territory — Provision as to

existing obligations.

8. The legislature may organ'ze a newmonic-

lapl corporation out of the territory forming part

of an existing one, without making provision for

existin? debts and obligations, and its failure

so to do does not impair the obligation of the

contract, though the resources of the town were

thereby reduced, and in such case the original

corporation is alone liableforthe indebtedness.—

State v. City of Lake City, 25 Minn. 404.

4. A new municipality, created out of a por

tion of the territory of an old one, is not, unless

made so by statute, liable for any of tho debts of

the municipal corporation out of which it is so

created; and the separation of such territory from

the old organization, without making provision

for such indebtedness, does not impair the obliga

tion of the contract creatiug such debt when the

amount of taxable property remaining in it ia

not so reduced as to render payment impossible.

—State v. City of Lake City, 25 Minn. 404.

Distinguished In Wellcome V. Town ot Montlcello. 41 N.
W. 9X1, 41 Minn. 139.

Merger of municipal corporations.

5. Under Sp. Laws Minn. 1872, o. 10, the

city of Minneapolis and the city of St. Anthony

were merged into one municipal corporation,

each losing its former identity.—Adams v. City

of Minneapolis, 20 Minn. 4b4, (Gil. 438.)

Maps and surveys.

6. The legislature, in granting the city of

St, Paul a charter, provided for a new and ac

curate survey of streets, etc., and an accurate

plat thereof to be made and recorded, making

such map prima .facte evidence. Held, that if,

in the making of such survey and map, stakes

were removed and the contour of lots changed, it

would be presumed that the prior survey was the

erroneous one.—Wilder v. City of St. PuuL 13

Minn. 192, (Gil. 116.)

Incorporation and government of vil

lages.

7. Under Sp. Laws Minn. 1S78, c. 19, which

enacted that certain described territory "be, and

tho same is hereby, incorporated as the village

of Pino Island, pursuant to" Gen. Laws 1^7',, c.

139, that being the general law for the incorpora

tion of villages, the village was to be organized

under the general law, no other organization be

ing provided for, and was not a special corpora

tion, independent of the general law; and the

proper time for tho annual meeting for the elec

tion of officers of tho village is the second Tues

day of March, as fixed by the general law. —State

v. Cornwall, 38 >'. \V. 144, 35 Minn. 176.
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8. Laws Minn. 1885, c. 145, provides that every

village incorporated under the General Statutes

shall be hereafter governed according to the pro

visions of this chapter, to the end that uniformity

of village government and equal privileges to all

may be secured. Held, that in view of this ex

pressed intention, and the fact that the "General

Statutes" (1S6B) contained no provision as to vil

lage government, the section applied to all villages

incorporated under any general law of the state.

—State v. Spaude, (Minn.) 34 N. W. 164.
37 Minn. 822.

Power to abate nuisances.

9. The charter of the city of St. Paul, Minne

sota, empowering the city council to remove or

abate nuisances, confers no power upon the city

council to declare what acts or omissions constitute

a public nuisance.—City of St. Paul v. Giliillan,

(Minn.) 31 N. W. 49.

86 Minn. 298.

Power to regulate and license business,

etc.

10. The legislature has the right to confer up

on a city the power of regulating any business

which may act prejudicially upon the health,

morals, or peaco of its inhabitants: and such reg

ulation may extend to a discretionary power by

the authorities as to the person who may carry

on such business, and the place where it may be

transacted, and to the imposition of a reasonable

tax for the privilege of embarking in such busi

ness.—City of St. Paul v. Troyer, 3 Minn. 291,

(GIL 200.)

11. The power given by a legislature to a city

to regulate and license any occupation includes

tho power to refuse a license, even when statu

tory or preliminary requirements are complied

with.—City of St. Paul v. Troyer, 3 Minn. 291,

(Oil. 200.)

12. Sp. Laws Minn. 1865, c. 16, § 5, authorizing

the common council of St. Paul, "by ordinances,

resolution, or by-laws, to license and regulate
• » • butchers' shops and butchers' stalls, and

vendors of butchers' meats; * * * provided

they b« not repugnant to tho constitution and

laws of the United States and of this state, " is a

valid exercise of legislative power.—City of St.

Paul v. Colter, 12 Minn. 41, (Gil. 16.)

13. Where a power to licenso any occupation

or business is vested by its charter in the common

council of a city, such power also involves tho

necessity of determining with reasonable cer

tainty the extent and duration of tho license,

and the sum to be paid therefor. It must be ex

ercised exclusively by such council, and cannot

be delegated in whole or in part to another.—

Darling v. City of St. Paul, 19 Minn. 3S9, (Gil.

836.)

Power to impose new penalties for of

fenses.

14. It is entirely competent for the legislature

to authorize a municipal corporation to impose

new and additional penalties for the commission

of acts already made penal by the statutes of the

state.—State v. Ludwig, 21 Minn. 202.

II. Ordinances.

Enactment.

15. A clause in the charter of the city of Min

neapolis providing that no ordinance shall be"

passed at the same session at which it is intro

duced, except by the unanimous consent of all the

members of the council present, does not require

a unanimous vote upon the final passage of the

ordinance, but only unanimous consent that it be

put to a vote for its passage, since the same sec

tion further provides that "all ordinances * * *

shall be passed by an affirmative vote of a ma

jority of all the members, " etc.—State v. Priester,

(Minn.) 45 N. W. 712.

43 Minn. 873.

16. The charter of the city of South St. Paul,

Minn., (Sp. Laws 1887, c. 1,) provides that all ordi

nances and resolutions shall, before they take ef

fect, be presented to the mayor, and, if he approves

thereof, he shall sign the same: and such as he

shall not sign he shall return to the common coun

cil. A resolution so returned can be passed by

a two-thirds vote of the council. Held, that resolu

tions of the council in proceedings to assess real

estate for street improvements were of no effect,

where not approved and signed by the mayor, and

it did not appear that they were ever presented to-

him.—State v. District Court, 43 N. W. 389, 41

Minn. 518.

17. The charter of the city of Mankato provides

(Sp. Laws Minn. c. 27, subc. 6, § 1) that "no right,

title, or interest, in or to any street, shall be grant

ed, conveyed, released, or discharged by the com

mon council of said city, unless tho same shall be
submitted to a vote of the legal voters of said city, ,r

etc. Held, that an ordinance which vacates a

streetfor half its width must bo submitted to such

vote.—Lamm v. Chicago, St. P., M. & O. Ry. Co.,

(Minn.) 47 N. W. 455.

45 Minn. 71.

18. The same presumptions obtain that a city

ordinance was legally passed as in the case of an

act of the legislature, and hence, where the record

fails to show that the necessary formalities were

omitted, it will be presumed that they were all

complied with.—City of Duluth v. Krupp. (Minn.)

49 N. W. 235.

46 Minn. 435.

Publication.

19. A city ordinance passed May 4th is not In

valid because not published until September 9tb>

following; tho statute not prescribing any par

ticular time when publication should be made.

—City of St. Paul v. Colter, 12 Minn. 41, (Gil. 16.)

20. A city charter requiring publication of or

dinances of the city provided for proof of publi

cation thereof by the affidavit of the foreman or

publisher of the newspaper. Held, that a state

ment in such an affidavit that the person making

the affidavit was the foreman or publisher of the

newspaper was sufficient evidence of that fact.—

Citv of Faribault v. Wilson, 25 N. W. 449, 84

Minn. 254.

21. Orders of a city council to the board of

public works are merely directions to an execu

tive department of the city government, and do

not come within the provisions of the city's
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charter requiring ordinances, resolutions, and

by-laws to be published in the city paper before

they shall take effect—Fairchild v. City of St.

Paul, (Minn.) 49 N. W. 385.

46 Minn. 540.

Validity—Authority to make.

22. The charter of the village of Jordan (Sp.

Laws Minn. 1872, c. 16) authorizes the village

council by ordinance to prevent riots, noise, dis

turbance of meetings or public assemblies; "to

punish any person or persons who may be

engaged in, or in any way connected with, the

same; and generally to promote and preserve

good order and the public peace ; " also "to prevent

open and notorious drunkenness, brawling, or ob-

SLenity in the streets, alleys, or public places,

and to provide for the punishment of all persons

who may be guilty of the same." Held, that

•council was authorized to provide a punishment

for assault and battery only when committed pub

licly, and so as to be, in fact, a public disturb

ance.—State v. Brinckhauser, 8 N. W. 6S5, 26

Minn. SOL

23. The charter of Minneapolis. Minn., c. 4, $ 5,

vests in the city council power to make such "or

dinances for the government and good order of the

city, for the suppression of vice and intemperance,

and for the prevention of crime, as it shall deem
expedient; * • * and for these purposes the

said city council shall have authority by such or
dinances * * • to prevent open or notorious

drunkenness and obscenity in the streets of said

city. " Hi Id, that that part of section 4 of ordi

nance 5 which imposes a penalty upon "any per

son who commits any act of lewduessor indecency

within tho limits of said city, " is void, because it

is in excess of the power vested in the cilv coun

cil.—State v. Hammond, (Minn.) 41 N. W. 243.

40 Minn. 43.

24. Ordinance No. 618, passed by the city council

ol St. Paul, Minnesota, February 16, 1886, declar

ing the emission of dense smoke from smoke-stacks

and chimneys a public nuisance, is unauthorized

and void, since the question whether a nuisance or

not depends on facts of the case.—City of St. Paul

v. Gilttllan, (Minn.) 31 N. W. 49.

36 Minn. 298.

25. Ordinance No. 64 of the city of St. Paul,

prohibiting the slaughtering of animals within

the city limits without a permit from the council,

is valid, and authorized by the city charter, (sub

chapter 8, § 3, subd. 5,) which authorizes the

council to direct the locatiou and management of

slaughter-houses, and subdivision 33, which au

thorizes it to make all regulations expedient for

the preservation of the public health, (Sp. Laws

Minn. 1874, c. 1.)—City of St Paul v. Smith, 25

Minn. 372.

26. The killing and dressing of a single animal

Is not a violation of such ordinance.—City of St

Paul v. Smith, 25 Minn. 372.

27. Sp. Laws Minn. 1SS7, c. 870, relating to slaugh

ter houses within the limits of the Seventh ward

of St. I'aul, supersedes the authority grunted to

the city in its charter to direct the location or re

moval of slaughter-houses within the ward, and

all ordinances passed in pursuance of such author

ity—City of St. Paul v. Byrnes, (Minn.) 36 N. W.

449.

83 Minn. 176.

28. The charter of the city of Minneapolis au

thorizes the city council to restrain the running

at large of cattle and other domestic animals with

in the city limits. Held not to authorize an or

dinance providing a penalty for trespasses commit

ted by herdsmen or stock-owners in herding their

cattle upon the lands of private owners.—State v.

Johnson, (Minn.) 42 N. W. 786.
41 Minn. 111.

29. The charter of a city, authorizing the adop

tion of ordinances to prevent the incumbering of

streets with carriages, authorizes an ordinance to

prevent the obstruction of streets by railroad cars.

—City of Duluth v. Mallet, (Minn.) 45 N. W. 154.

43 Minn. 204.

80. Sections 18 and 19 of the charter of the

city of St. Paul authorized the council to estab

lish a public market, aud make rules, etc, for ita

government; also to license and regulate butcher

stalls, shops, and stands, etc. In addition to an

ordinauce regulating the public market, provid

ing for leasing stalls, etc., therein, the council

also passed an ordinance entirely prohibiting

the sale of fresh meats outside of the market-

house without a license therefor. Held, that

such last-named ordinance was unauthorized by

the charter and void, being not in regulation,

but in restraint, of trade.— City of St Paul v

Laidler, 2 Minn. 1U0, (Gil. 159.)

81. The charter of the city of St. Paul (Sp.

Laws Minn. 1874, c. 1, p. 83, $ 3) confers author

ity "to establish public markets and other public

buildings, and to make rules and regulations for

tho government of the same; to appoint suitable

officers for overseeing and regulating such mar

kets, and to restrain all persons from interrupt

ing or interfering with the due observance of

such rules and regulations." Held, that this

confers no authority to pass an ordinance prohib

iting "every farmer, gardener, or person produc

ing vegetables" from selling the same In and

along the streets without procuring an annual

license from the city authorities, and paying

therofor $25.—City of St Paul v. Traoger, 25

Minn. 248.

32. Where an ordinance of a municipal cor

poration, which, if sustained, will operate in re

straint of trade, is in quostion, the authority for

its passage must bo unequivocal.—City of St

Paul v. Tracger, 25 Minn. 248.

83. The provision of the charter of the city of

St. Paul authorizing an ordinance prohibiting,

"during market hours, " the sale by unlicensed

vendors of vegetables, farm products, etc., does

not authorize the prohibition by ordinance of

such sales without qualification in respect to

time.—State v. Municipal Court of the City of St

Paul, 20 N. W. 243, 82 Minn. 829.

34. Under a power to license and regulate

legitimate business, an ordinauce which makes it

uulawlul to carry on such business without a

license, no provision being made for obtaining

such license, is void.—Darling v. City of St.

Paul, 19 Minn. 389, (Gil. 330.)
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85. The charter of the city of St. Paul (Sp.

Laws Minn. 1868, c. 26, pp. 69, 70) authorized it

to license and regulate sales by sample, provid

ing that the license required should not be less

than $.">, nor more than $500. An ordinance was

passed, section 1 of which made the dealing in

goods by sample without a license unlawful; and

section 2 provided that any person desiring to

sell by sample might, by paying the city treas

urer $3 for every three days, obtain a license

therefor; while section 8 prescribed a penalty

for a violation of the ordinance Held that, as

section 2 of such ordinance authorized the licensee

to determine how long the license should con

tinue, and as, at the rate prescribed, the license

might, in every case, require the payment of a

greater sum than the amount authorized by the

charter, such section was void; and, being void,

the first section, standing alone, was an unlaw

ful restraint of trade, and also void.—Darling v.

City of at. Paul, 19 Minn. 389, (Oil. 836.)

Distinguished in Re White, (Stale r.lledmon,) 45 N. W.
232. 43 Minn. 251, 252.

36. The provision of the charter of the city of

St. Paul (Sp. Laws Minn. 1881, c. 93, g 16) au

thorizing the common council to enact ordinances
"for the good government of the city, * * •

the benefit of trade and commerce, " etc., does

not authorize an ordinance requiring peddlers to

Srocure licenses.—City of St. Paul v. Stultz, 22

. W. 634, 33 Minn. 233.

37. The provision In the charter of the city of

Minneapolis authorizing the city council " to license

and regulate hackmen, draymen, expressmen, and

all other persons engaged in carrying passengers,

baggage, or freight, and to regulate their charges

thereon, " applies oniy to those who are engaged in

business as carriers of persons or property for hire,

and not to those who, not being engaged in such

business, merely hire out teams and vehicles to

those who have property to transport, the hirer

himself using and controlling the team and vehicle.

—State v. Robinson, (Minn.) 43 N. W. 833.

42 Minn. 107.

38. "Where the only legislative authority con

ferred by the charter of a city with reference to

billiard saloons and pool rooms is to license such

places by ordinance, the power to license is to be

construed as a power to regulate through the

license ordinance, and the city council may there

by impose such reasonable terms and conditions

as may be necessary to make the license issued in

pursuance thereof efficacious as a police regula

tion, but, in the absence of further authority to

regulate or control such places, the council would

not be authorized, as against existing licensees, at

least, to impose new oradditional conditions, not re

quired or contemplated by the ordinances under

which the licenses were issued, or to provide and

enforce penalties for the violation thereof.—State

v. Pauiperin, (Minn.) 44 N. W. 251.

42 Minn. 320.

Delegation of power.

39. Under the provisions of the charter of the

city of St. Paul (chapter 4, 8 3) authorizing the

common council "to license and regulate all auc

tioneers, " and to "at anytime revoke any license

grunted under this act for malconduct, " there

being no other provision for the revocation of

licenses, the council cannot delegate the author

ity thus delegated to it, and therefore cannot, by

ordinance or otherwise, confer the power of rev

ocation upou the mayor.—State v. Mayor of the

City of St Paul, 25 N. W. 449, 34 Minn. 830.

40. A village ordinance, providing that applica

tions for licenses for hawkers and peddlers shall

be passed upon by the council, and the licenses

then issued by the village recorder, is not open to

the objection that it delegates the authority to is

sue lie uses to a ministerial officer.—State v. Red-

mon, (In re White,) 45 N. W. 232, 43 Minn. 250.

Dlstlnpmisnlng Darling v. City ot St. Paul, 19 Minn. 389,

(Oil. 336.)

41. The city councilor Minneapolis has power

under the provision of its charter (Sp. Laws

1881; c. 4, S 5) giving it authority by ordinance

to license and regulate "all persons vending,

dealing in, or disposing of, spirituous, vinous,

fermented, or malt liquors," to make reasonable

regulations confining the business of vending,

dealing in, or disposing of, such liquors to cer

tain districts within the city. But this is a leg

islative power, to be exercised by the council

by ordinance, and the council cannot -delegate

to the mayor the determination of the districts

within which such business mav be carried on.

—In re Wilson, 19 N. W. 723, 32 Minn. 145.

42. An ordinance of the city of Minneapolis

prohibiting the sale of intoxicating liquors with

in the city limits without a license, and prescrib

ing conditions for the granting of licenses, and

imposing regulations and restrictions concerning

the licensees and their business, contained a sec

tion restricting the business of selling intoxicat

ing liquors to certain districts of the city to be

desiguated by the mayor, which section was de

clared unconstitutional because of such delega

tion of power. In re Wilson, 19 N. W. 723, 32

Minn. 145. Held, that this did not render invalid

the whole ordinance, as the remainder might

stand as complete ana capable of being carried

into full effect, and not, either in the nature of

its provisions or in its structure, made depend

ant on the invalid section; and that an amend

ment of the ordinance, striking out the unconsti

tutional portion of that section, and designating

the districts within which tho business might be

authorized by license, was valid and effectual.—

State v. Kantler, 21 N. W. 856, 33 Minn. 69.

Reasonableness.

43. Under an act of the legislature authorizing

a city to regulate and license butcher shops, etc.,

and fixing the amount that may be charged for

license at not less than $5 or more than 1500, an

ordinance, duly adopted, for the regulation of

such shops, and fixing tho license at $2(K), is en

tirely valid: and the supreme court will not say

that such license is exorbitant In amount.—

City of St. Paul v. Colter,12 Minn. 41, (Gil. 16.)

44. A city ordinance punishing any person

who shall make "any noise, riot, disturbance,"

etc., is a valid prohibition of the making of any

unreasonable noise of a nature to disturb the

community, such as shouting upon the streets at

night.—State v. Cantieny, 24 N. W. 458, 34

Minn. 1.

45. A provision in a city charter authorizing

the jity council to prescribe regulations for the
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keoping or use of dogs within the city is within

the police power of the legislature; and a city

ordinance requiring every dog kept within the

city to be registered and licensed on payment of

a fee, and a certificate thereof to be issued, and

making it the duty of the owner or other person

keeping the dog to register it, and pay the fee

and take out the certificate, is not unreasonable.

—City of Faribault v. Wilson, 25 N. W. 449, 84

Minn. 254.

46. The ordi nance which limits the rate of speed

of railway trains within the limits of the city of

Bt. Paul to four miles an hour is not on its face so

palpably unreasonable as to justify the court in

setting it aside.—Weyl v. Chicago, M. & St. P. Ry.

Co., (Minn.) 42 N. W. 24.

40 Minn. 850.

47. But such ordinance is unreasonable, as ap

plied to a certain part of a railroad in the sub

urbs of the city, running through an unsettled

district for three miles or more, which is securely

fenced on both sides, and has but one grade cross

ing in the whole distance.—Evison v. Chicago,

St. P., M. & O. Ry. Co., 48 N. W. 6, 45 Minn. 370.

48. In an action against a railway company for

the killing of plaintiff's cow by being run over

by a train of defendant, alleged to have been run

at a greater rate of speed than permitted by an

ordinance of the city within which the accident

occurred, It appeared that the portion of the city

in the vicinity was laid out in streets, that with

in a short distance of the crossing where the ac

cident occurred there was a coasiderable and

rapidly increasing population^ and that the street

making the crossing was well traveled. Held,

that the ordinance limiting the speed of trains

within the city to four miles per hour was not

so clearly unreasonable as to that portion of the

city as to Justify the court in declaring the ordi

nance void.—Knobloch v. Chicago, M & St. P.

Ry. Co. 18 N. W. 106, 31 Minn. 402.

49. An ordinance prohibiting the stopping of

railroad cars or locomotives on a Btreet crossing

for the switching of cars is not prima facie un

reasonable and void.—City of Duluth v. Mallet,

(Minn.) 45 N. W. 154.

43 Miun. 204.

50. St. Paiii city charter, (Sp. Laws Minn.

1874, c. 1,) subc. 4, subd. 11, authorizes the

common council, by ordinances, "to regulate

and, at reasonable rates, to license, hacks," etc.

Ordinance 107 provides that "haekmen, * * *

when at or about any railroad depot or station,

* " * shall obey the commands and directions

of tho police officer or officers who may be sta

tioned or doing duty at or about such depot or

station, * » * for tho preservation of order

and the enforcement of ordinances. " Ordinance

133 provides that "no owner or driver of any
• * * hack * * * shall make any stand or

stopping place, with or without his vehicle, while

waiting for employment at any place on any

street or public ground adjacent to any railroad
or railway depot, * * • except in the place

or places designated by the polico officer on

duty, from time to time, at such railway depot

or station. " Held, that such ordinances were

authorized by the charter, and were reasonable.

—City of St Paul v. Smith, 7 N. W. 734, 27

Minn. 364.

51. The chartcrof a city (Sp. Laws Minn. 1863,

c. 27) authorized the council to pass ordinances

for the government and good order of the city,

etc., and, among other things, to grant licenses

to and regulate auctions and auctioneers. Meld,

that the council could not exact a license fee

from auctioneers for the purpose of revenue, but

only as a police regulation ; and that a license

fee of $300 was unreasonable, it appearing that

the city was a place of 6,000 or 7,000 inhabitants,

whose trade was chiefly local and at retail, ana

that the effect of the ordinance was to suppress

the business of holding auctions.—City of Man

kato v. Fowler, 20 N. W. 361, 32 Minn. 361.

52. A license fee of $100 for one year, $60 for

six months, $15 for one month, and $5 for one day

for peddling within the city of Duluth cannot be

held unreasonable.—City of Duluth v. Krupp,

(Minn.) 49 N. W. 235.

46 Minn. 435.

53. Ordinance JNo. 766 of the city of St Panl,

wmcn requires payment of $150 for a license to

conduct the business of an employment office

"until the 1st day of January next following tbe

date of tbe application" is void, the fee charged

being neither uniform nor equal.—Moore v. City

of St. Paul, (Minn.) 51 N. W. 219.

Validity—Subject expressed in title.

54. A city ordinance, entitled "An ordinance

relative to misdemeanors, breaches of the peace,

and disorderly conduct, " imposing a penalty of

fine and imprisonment upon any person who snail

make "any noise, riot, disturbance, or improper

diversion, " and on persons found in a state of

open or notorious drunkenness in any street or

public place in the city, and persons guilty of

other offenses described, does not violate a re

quirement of the city charter that the subject of

every ordinance shall be expressed in its title,

and no ordinance shall embrace more than one

subject— State v. Cantieny, 24 N. W. 458, 84

Minn. 1.

55. The fact that an ordinance, contrary to a

prohibition in the city charter, contains provisions

upon an independent subject, not connected with

that expressed in the title, does not invalidate the

remainder of the ordinance, which is therein ex

pressed.—City of Duluth v. Krupp, (Minn.) 49 N.

W. 235.

46 Minn. 435.

Effect of consolidation of cities.

56. The provision in Sp. Laws Minn. 1872, c.

10, subc. 8, § 8, consolidating the cities of St

Anthony and Minneapolis, that all ordinances

made by the council of either city should remain

in force, did not have the effect to extend the or

dinances then in force in each of such two cities

over the consolidated city, but merely to preserve

such ordinances, with the same force and effect

and territorial operation as they then had, until

they should be changed by the council of the con

solidated city.—Camp v. City of Minneapolis, 23

N. W. 845, 33 Minn. 461.

Prosecution for violation—Jurisdiction.

57. The provision of the charter of the citv of

St. Paul, (Act March 6, 1868, amended by'Sp.

Laws 1870, c. 20, § 5,) imposing a penalty for
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keeping houses of ill fame, did not ve*t in the

city exclusive jurisdiction over that offense with

in said city; and Gen. St. Minn. 1866, c. 100. $ 9,

providing for indictment and punishment of such

offense, was not superseded by the city ordinance

on the same subject.—State v. Charles, 16 Minn.

174, (Gil. 136.)

58. The provisions of the charter of the citv of

St. Paul, (Act March 6, 1868, c. 8, i 11,) autho

rizing its common council to prohibit gaming in

the city, and its ordinances in pursuance thereof,

do not abrogato or suspend the common law in

regard to such offenses within the city.—State v.

Crummey, 17 Alinu. 72, (Gil. 50.)

59. The recorder of the borough of St. P3ter

has no power under the charter of such borough

(Sp. Laws Minn. 1865, c. 12, as amended by Sp.

Laws 1867, c. 31) to summon and impanel a ju

ry, and therewith to try ono charged with a

breach of an ordinance of such borough, for the

charter only confers authority on the recorder

himself to "hear, try, and determine," etc.;

and hence sentence passed by him, upon convic

tion on trial by jury, is illegal.—Borough of 8t.

Peter v. Bauer, 19 Minn. 327, (Gil. 2S2.)

60. By a city charter the council was author

ized to regulate or prevent the running at large

of dogs, and to require a license for keeping

them, and to authorize the destruction of dogs

not liceiised, or when at large contrary to the

ordinance. Held, that this did not take away

the power to punish a violation of an ordinance

passed pursuant thereto by flno and imprison

ment, under the general provision of the charter

for the enforcement of ordinances. —City of Fari

bault V. Wilson, 25 N. W. 449, 31 Minn. 254.

Defenses.

61. As every one is presumed to know the law,

a person who refuses to remove a building from

a public landing is liable to the penalty pre

scribed, tven though his refusal is based upou an

honest belief that he hus good title to the prem

ises.—Village of Mankato v. Meagher, 17 Minn.

205, (Gil. 213.)

62. In an action against a locomotive engineer

for the violation of a city ordinance prohibiting

the stopping of trains on street crossings for the

purpose of switching cars, it is no defense that he

was acting under the orders of a foreman, or su

perior agent of the railroad company.—City of

Duluth v. Mallet, (Minn.) 45 N. W. 154.

48 Minn. 204.

Proceedings.

63. In a proceeding for the violation of an or

dinance forbidding the sale, or exposure for sale,

by sample, of goods not manufactured in the

state, without first procuring a license therefor,

"the complaint charged that the defendant did

sell, offer for sale, or expose for sale goods, "

etc. Held bad, as charging two or more offenses,

aod those in the alternative.— City of St. Paul

v. Marvin, 16 Minn. 102, (Gil. 91.)

64. Under Laws Mn.u. 1881, (Ex. Sess.) c. 59.

providing that a complaint for violation or a city

ordinance need not set forth the ordinance, it is

sufficient in such a complaint to refer to the or

dinance by its number and the number and sub-

V.lM.DIG.—42

ject of the section alleged to have been violated :

and an allegation that the offense was in viola

tion of the section is equivalent to the words

"contrary to the form, " used in the statute.—

City of Faribault v. Wilson, 25 N. W. 449, 34

Minn. 254.

65. A complaint to a city justice for violation

of an ordinance of the city was in proper form,

and the warrant ran in the name of the state, but

in the subsequent papers and in the record of the

justico the proceeding was entitled in the name

of the city. Held, that this was u mere irregu

larity, which might be disregarded, even if the

proceeding were deemed a criminal prosecution.

—City of Faribault v. Wilson, 25 N. W. 449, Si

Minn. 254.

66. Courts cannot take judicial notice of a city

ordinance, and, in a proceeding or prosecution

under such ordinance, it must be pleaded and

proved.—City of Winona v. Burke, 23 Minn. 254.

67. Where a city ordinance is claimed to in-

!ti.,ri with common-law rights, the burden is

on the city to show that it has not exceeded its

IMiwers in passing such ordinance. —City of St.

i'aul v. Laidler, 2 Minn. 190, (Gil. 159.)

Punishment.

68. A city ordinance is not invalid because the

amount of the tine or the period of imprisonment

prescribed as a penalty for its violation is left to

be determined in each enso by the court, the ex

treme limit only being fixed.—State v. Cantieny,

24 N. W. 458, 34 Minn. 1.

69. A city ordinance imposing as a punish

ment, in addition to fine and imprisonment, as

authorized by the city charter, the costs of pros

ecution, although invalid as to the costs, may be

valid as to the fine and imprisonment.—State v.

Cantieny, 24 2J. W. 45S, 34 Minn. L

Appeal.

70. The provisions of Gen. St. Minn. 1806, o.

45, regulating appeals from convictions before

a Justice of the peace, are not applicable to ap

peals from the recorder of the borough of St. Pe

ter. under the provisions or the charter of such

borough as contained in Sp. Laws 1805, c. 12, as

amended by Sp. Laws 18U7, c. 31, which give

him power to try and determine all breaches of

municipal ordinances, "saving an appeal to the dis

trict court in all cases. "—Borough of St. Peter

v. Bauer, 19 Minn. 327, (Gil. 282.)

Bight of action for damages.

71. An ordinance of a city, made under au

thority of its charter, prohibited leaving a team

standing unfastened or uniruarded in a public

street. Held, that the ordinance was intended

for the protection of persons traveling on the

streets, and that any such person injured by rea

son of a violation of such ordinance could main

tain an action for damages against the person

through whose default the injury occurred.—Bott

v. Pratt, 23 N. W. 237, 33 Minn. 323.

III. Offickhs AMD AGENTS.

Grant of powers, in general.

72. Act Minn. Feb. 17, 1877, incorporating the

village of Carver, and providing that "the officers
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of said village shall be ex officio town officers,

and shall have, the same powers as town officers

now have, to wit, three trustees, (one of whom

shall be chairmau,) treasurer, recorder, and as

sessor, snail have the same powers, respectively,

as the supervisors, treasurer, town-clerk, and

assessor, " is sufficient, notwithstanding its pe

culiar terms and frame, to vest the officers of

the village with the entire control of its finances

—State v. Uoetz, 24 Minn. 114.

Appointment of officers by legislature.

78. The legislature has power to appoint officers

within a city for a specified purpose, such as laying

out a street, and assessing damages and benefits

arising therefrom; and the corporation will be

hMind bv their acts.—Daley v. City of St. Paul, 7

M nn. 390, (Gil. 811.)

Election of officers.

74. Sp. Laws M'.nn. 1885, c. 7, $ 21, as amended

by Sp. Laws 1887, c. 48, $ 6, designating the sec

ond Tuesday of March as the day upon which the

city council of St. Paul shall elect a corporation

attorney, absolutely prohibits an election upon a

day antecedent to* that specified.—State v. Mur

ray, (Minn.) 42 N. W. 858.

41 Minn. 123.

75. Laws Minn. 1887, c. 62, amending Laws

1885. c. 145, provides that, unless a village is a sep

arate election district, the township assessor shall

assess the property therein. Held that, all vil

lages being separate districts for the purpose of

the election of village officers, the legislature in

tended to except only those villages which are

separate districts for general elections, either by

virtue of special charter, or by action of the town

supervisors, under Laws 1887, c. 4, S 2, providing

for the division of election districts which poll

more than 400 votes.—State v. Spaude, (Minn.) 84

N. W. 164.

87 Minn. 822.

76. A Minnesota special law of 1887, detached

the city of Ortonville from the township of Orton-

ville. Held, the city after being so detached was

entitled to hnve its own assessor, and the assessor

of the township i's not entitled to discharge the

duties of city assessor.—State v. Gurley, (Minn.)

35 N. W. 179.

37 Minn. 475.

Election contests.

77. Under Gen. St. Minn. 1878, o. 1, $ 76, mak

ing the provisions of that chapter, relating to

elections, applicable to all elections, for city

officers as well as other officers, the provisions

of section 52, in regard to the contest of dec.

tions, apply to the office of alderman of a city,

unless the city council is made the sole judge of

the election of its members. —State v. Dowlan,

24 N. W. 188, 33 Minn. 536.

78. A provision in the charter of the city (Sp.

Laws Minn. 1876, c. 2S, § 5) that the city council

shall "be the Judges of the election and qualifi

cation of their own members, " with nothing else

t) exclude the jurisdiction of the courts to try

the question of the election of a member of the

council, does not affect such jurisdiction. —State

v. Gates. 28 N. W. 927. 35 Minn. 385.

79. The provisions of Gen. St. Minn. 187S, c.

1, for a mode of contesting elections, apply to

elections of members of a city council ; and a

contesting party should proceed in the manner

therein prescribed, and not by quo warranto.—

State v. Gates, 28 N. W. 927, 35 Minn. 385; State

v. Dowlan, 24 N. W. 188, 38 Minn. 586.

Counc 1—Powers.

80. The charter of the city of Minneapolis (Sp.

Laws Minn. 1881, c. 76, subc. 4, 8 5, subd. 11) au

thorized the city council by ordinances "to erect

lamps, and to provide for lighting of the city,"

and "to create, alter, and extend lamp districts. "

Held, that the power so conferred requires the ex

ercise of judgment and discretion, and cannot be

delegated to a committee of the council, so that

the determination of the committee will be final,

either as to establishing new lamps, or discontinu

ing those already established.—Minneapolis Gas-

Light Co. v. City of Minneapolis, 30 N. VV. 450, 36

Minn. 159.

Meetings and proceedings.

81. A charter provision requiring a council to

meet at such a time and place as tbey by resolu

tion may direct is mandatory and directory, but

not prohibitory, and will not prevent a valid

special meeting being held at other times and

places.—State v. Smith, 22 Minn. 218.

82. The members of the common council of a

city may, in the absence of a prohibition of the

charter, hold a valid meeting for the transaction

of proper business, all concurring therein, though

such meeting be not specially called or held at

tho time of the regular meeting.—State v. Smith,

22 Miun. 218.

83. A city charter required that an assessor

should be elected ut a particular meeting in

April, or at an adjournment thereof. At such

meeting the council adjourned slue die. On

April 29th the council convened pursuant to an

irregular adjournment of less than a quorum

from a previous regular meeting, and then elect

cd the assessor. Held, that the assessor was le

gally elected.—State v. Smith, 23 Minn. 218.

84. Where business is transacted at a meet

ing of a city council which could only bo trans

acted at a legal meeting, it will be presumed, if

necessary, and in the aDscnce of evidence to the

contrary* that all tho members were preseut and

acted.—State v. Smith, 22 Minn. 218.

85. The charter of the city of Minneanolis

(Sp. Laws Minn. 1881, c. 16, subc. 4, g 2) provides

that "tho city council shall hold stated meet

ings, and the mayor may call special meetings

by notice;" but it makes no provision for fixing

the time for the holding of tho stated meetings.

Held, that the city council might, by the adop

tion of a motion simply, determine and change

the times forthoholdingof such meetings.—State

v. Kantler, 21 N. W. 85(1, 33 Minn. t>9.

86. Undor the charter of the city of Anoka (Sp,

Laws Minn. 1878, c. 2. subc. 4, § 2) a special meet

ing of the city council is not valid unless called by

the mayor by written nolicoto each member of the

council, delivered to him personally, or left at his

usual place of abode, or unless all the members, or
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at least all who are not properly notified, are pres

ent at the meeting.—Lord v. City of Anoka, 30 N.

\V. 550. 36 Minn. 176.

S". On a report to a council by one of its commit

tees, recommending certain action by the council,

a record of the proceedings in the word "adopted "

expresses the will of the council that tho action bo

taken.— State v Minneapolis & St. L. Hy. Co.,

(Minn.) 39 N. W. 133.

39 Minn. 219.

Water board—Action against.

88. Sp. Laws Minn. 1885. c. 110. which relates to

the board of water commissioners of the city of

St. Paul, provides in section ::5 that no action shall

be maintained against the bourd until the subject-

matter and the evidence sha!'. have been submitted

to it. and the claim rejected. A bill to enjoin the

board from Bowing plaintiff's laud alleged that he

had several times made complaint to it, butthat it

for a long time had neglected to act In the matter.

Held, that this showed suflleieut compliance with

s< <t:on 35 to enable plaintiff to maintain his bill.—

tisenmenger v. Board of Water Com'rs, (Mien.) 47

N. W. 150.

44 Minn. 457.

]>l<»inirulsblni? Nichols i. City of Minneapolis, 16 N. W.

410. M Minn. J43.

89. Sp. Laws Minn. 1885, c. 110, which relates to

the board of water commissioners of the city of St.

Paul, provides, in section 10, that no injunction

shall be maintained against the board, restraining

them from the use of lands, or for damage to said

lands, except as provided in section 11, which de

clares that the owner of such lund may maintain a

suit for the recovery of possession of such land

used by the board, for the value thereof and the

damage thereto by reason of the taking, etc. Held,

that this denial of the right to an injunction ap

plies only where lund is taken for use as part of

the system of water-works and not to the case of tho

commission of a nuisance by the board in overflow

ing plaintiff's land, where no intention is shown

to lake it as part of the water-works svstem.—

Eisenmenger v. Bourd of Water Com'rs, (Minn.) 47

N. W. 150.

44 Minn. 457.

Compensation—Aldermen.

90. The amendment of the charter of the city

of Minneapolis bySp. Laws Minn. 1S83, c. 3, f 8,

providing that "each alderman shall be entitled

to an annual salary" greater than the compensa

tion previously allowed, is not to be construed as

operating retroactively, either from its terms or

from the nature of the legislation, and had the

effect to increase the compensation of tho alder

man during the remainder onlvof the official year

nrier its passage.—Stato v. Hill, 20 N. W. 196,

3-2 Minn. 275.

Clerk of municipal court.

91. The provision of the revised city charter

of Minneapolis, (Hp. Laws Minn. 1881, c. 76.) c.
3, 8 -'.I. limiting the salary of the clork of the

municipal court of that city to (1,200 per annum,

rep.-als pro tanf<> the provision of the act estab

lishing the muuicipal court, (Sp. Laws 1S74, c

141.) which fixed the salary at $1,500.—Stevens

v. City of Minneapolis, 12 N. W. 533, 29 Minn

£19.

Liability for a3ts or negligence of offi

cers or agents.

92. Negligence in the performance of a minis

terial act, by tho officer of a municipal corpora

tion, resulting in injury, is good ground tor ac

tion against such corporation.—Kobs v. City of

Minneapolis, 22 Minu. 159.

KlHtlnKnlnhod In Brvant T. City of St. Paul. 23 ft. \V.

KI. II Minn. -'94.

93. When a city, acting within its general pow

ers to improve streets, makes a contract for the

grading of a street, by tho terms of which the con

tractors, in consideration of doing such grading,

are to receive and appropriate to their own use all

the stone in the street ; und, under and in accord

ance therewith, the contractors proceed and re

move the stone, they are the agents of the city in

the premises, and the city is responsible for their

acts.—Kich v. City of Minneapolis, (Minn.) 35 N.

W. 2, 37 Minn. 423.

94. Whero a municipal corporation has general

authority to make, or cause to be made, improve

ments in streets, and causes a sewer to be built in

a street, it is liable for injuries to a workman em

ployed thereon, resulting from tho negligence of

its agent, though in this case the work was re

quired to be done bv contract, and not directly by

the corporation.—We.ter v. City of St. Paul,

(Minu.) 42 >'. W. j92.

40 Minn. 400.

95. Under the provisions of the charter of the

city of St. Paul constituting the board of health

of that city a separate body, authorized generally

to make and enforce sanitary regulations and or

ders, and to enforce, within the limits of the

city, all laws of the state relating to the care

and preservation of health, the city is not liable

for the acts or negligence of the board in tho dis

charge of its duties; such duties being public and

governmental, and not corporate, in their char

acter. And it is immaterial whether the mem

bers of the board are aopoiuted directly by the

state, or by the city government in pursuance of

the charter.—Brvant v. City of St. Paul, 23 N.

W. 220, 33 Minn. 2s9.

Distinguishing Kobs v. City of Minneapolis, 22 Minn.

US.

96. A city is not liable for the negligence of

members of a fire department which is provided

for the city, and the powers and duties of which

are defined by act of the legislature; tho service

required being a public service for the general

welfare, ami not a municipal or corporate duty.

Following Bryant v. City of St. Paul, 23 N. W.

220, 33 Minn. 2^9.—Urube y. City of St. Paul, 26

N. W. B28, 34 Minn. 402.

97. The destruction of a building to stay the

progress of a conflagration, whether dono by the

officers of the city, assuming to act as such, or

by by standers, of their own motion, is not an

injury for which tho city is liable in damages,

except where made so by statute —McDonald v

City of Red Wing, 13 Minn. 88, (Gil. 25.)

IV. Contracts.

Power to make.

98. Sp. Law-* 1S72, c. 2, authorizing the ooari;

of public works of tho city of St. Paul to cou
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tract for local improvements, without restricting

the board as to the prices to be paid therefor, is

not for that reason unconstitutional, as liable to

bring about excessive taxation. —Rogers v. City

of St. Faul, 22 Minn. 494.

99. St. Paul City Charter (Sp. Laws Minn. 1874,

o. 1, subc. 10, $ 1,) provides that "the common

council shall have power to purchase fire-engines

and other fire apparatus. " Subchapter 3, § 13, pro

vides that "all claims and demands against the

city, beforo they are allowed by the common

council, shall be audited and adjusted by the comp

troller. " City ordinance 18 prohi bits the comp

troller from auditing or approving any claim for

purchases made for the fire department, unless

such purchases were made upon the written order

of the "committee on fire department. " Held,

that no one except the common council or some

one acting under its direction has authority to

make such purchases, and if made by the "com

mittee on fire department, " such purchases can

only be by written order.—Basshor v. City of St.
Paul, 1 N. W. 810, 20 Minn. 110. • .

100. Tho board of public works of the city of St.

Paul hns authority to contract for the paving ol

that part only of a street lying outside of rail

way tracks in the middle thereof; the charter of

the city, which regulates the whole subject of

paving and grading streets, containing no re

straint or limitation in that respect.—State v.

District Court of Ramsey County, 19 N. W. 732,

82 Minn. 181.

101 . The charter of a municipal corporation re-

Suired street improvements to be made directly by

le adjacent proprietor, and authorized the mu

nicipal officers to cause such improvements to be

otherwise made only upon default of the land

owners. A contract for doing such work, made

by the municipal officers in the first instance, the

duty not having been first imposed upon the adja

cent proprietors, held unauthorized. The other

contracting party cannot recover after having per

formed the contract, he not having been misled as

to any fact, and being chargeable with notice of

the terms of tho charter.—Newberry v.Fox, (Minn.)

83 N. W. 333.

37 Minn. 141.

niMincuinlied In Bradley v. Village ot Went Dulath, 47
N. W. 157, 45 Minn. 8.

102. Sp. Laws 1883, c. 80, 5 8, authorizing (sub

division 1) the village of Uuluth to provide for and

control the erection of water-works, and to grant

the right to one or more private companies to

erect water-works to supply said village and its

inhabitants with water, etc., did not confer upon

the village power to grant an exclusive franchise,

so as to disable itself for the period of 30 years

from establishing for itself a system of water

works.—Long v. City of Uuluth, (Minn.) 61 N. W.

913.

103. The fact that such law (section 3. subd. 4)

provides that every grant to a private company of

the right to erect water-works shall provide for

the sale of such works to the village after 15 years,

does not affect such construction of the law, as it

merely requires that the right to purchase shall

be a condition of tho grant, but imposes no re

quirement or duty to purchase, and does not justify

the inference that the village could only provide

itself with water works by purchasing from the

company.—Long v. City of Dulutb, (Minn.) 51 N.

Estoppel to deny authority.

104. In general, a municipal corporation is not

estopped from denying the validity of a contract

made by its officers", when there has been no au

thority "for making such a contract. The doctrine

of ultra vires is applied with greater strictness to

municipal bodies than to private corporations.—

Newberry v. Fox, (Minn.) 33 N. W. 838.

87 Minn. 141.

Advertising for bids for work.

105. The provision of a city charter, in regard

to advertising for proposals for work on a local

improvement, required the advertisement to be

published "for at least ten days." Held, that

Sublication in every daily issue of a new.spaj>er

uring 10 days was a compliance with the statute,

though one of the issues was on Sunday, and no

paper was, according to the custom of the paper,

issued on the Mondav following.—Carpenter v.

City of St. Paul, 23 Minn. 232.

106. A city which has advertised for bids for

the construction of sewers is not bound to accept

the lowest bid made, in the absence of arequird-

ment to that effect in its charter, or of an ex-

£ress agreement to do so. —SUirkcy v. City of

[inneapolis, 19 Minn. 203, (Gil. 166.)

107. The street commissioners of a city were au

thorized by its charter to advertise for proposals.,

and let contracts for grading, etc., the charter re

quiring that notice of the time and place of such

letting be given. Held that, having advertised

for proposals, they could not, on the basis of su< h

advertisement, make a contract different from the

one so advertised for.—Nash v. City of St. Paul, 1 1

Minn. 174, (Gil. 110.)

Preliminary estimates of expenses.

108. Under the charter of the city of St. Paul, as

amended by Act Feb. 27, 1856, the street commis

sioners have power to contract for the grading of

stveets, and to bind the city therefor, although no
estimate of the expense of such grading, as re

quired by section 6, c. 7, of the charter, was made

or filed ; such estimate being intended only for tho

benefit of the lot-owners, and in no way restricting

the amount of the bid or limiting tho cost of the

improvement.—Nash v. City of St. Paul, 8 Minn.

172, (Gil. 143.)

109. The engineer's estimate of the exponso of

a proposed local improvement in the city of St.

Paul, required by Sp. Laws 1871, c. 82, § 5, as

amended by Sp. Laws 1872, c. 2, § 4, is no part

of the plans and specifications of such improve

ment, and no bidder has any right to rely upon

it in making his bid, except at his own risk,

and the board of public works has no authority

to contract that the work to be done will be lim

ited by such estimate.—Nash v. City of St. Paul
•M Minn. 132.

Execution and validity.

110. Under the charter of the city of St. Paul,

(c. 7, tit. 1, S 28,) as amended bySp. Laws Minn.

1875, c. 1, S «, providing that contracts for grad
ing, paving, etc., shall be made on the part of
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trie board or public works in the name of the city,

and shall be executed on the part of the city by

tho president of the board, or such of their mem

bers as the board may designate, and the seal

of the board shall be thereto attached, and "the

said contract shall be countersigned by the city

comptroller, " where such a contract is duly ex

ecuted, as the comptroller can have no discretion

in the premises, his countersigning is a clerical

duty, the performance of which can be compelled

by the contractor or the board ; and its omission

until after performance of the work contracted

for does not invalidate a subsequent assessment

for the expenses, being nothing more than a

"formal irregularity or defect," such as may bo

disregarded under the provision of chapter 7, tit.

1, S '-ft*, of the charter.—State v. District Court

of Ramsey County, 19 N. W. 732, 32 Minn. 181.

111. Under the charter of the city of Minne

apolis, (Hp. Laws Minn. 1867, c. 19,) executory

contracts for city improvements, such as grading

etc., to be valid and binding on the corporation,

must be in writing, and signed by the comptrol

ler.—Starkev v. City of Minneapolis, 19 Minn,

xtti, (Gil. 100.)

112. The common council, or its authorized com

mittee, of the city of Minneapolis, alone have

power under the charter (Sp. Laws Minn. 1867, c.

19) to bind the corporation by an executory

contract for sewerage, grading, etc., and such

contract, to be valid, must be lu writing.— Stark-

cy v. City of Minneapolis, 19 Minn. 203, (Oil.

113. Where tho proposition of the proprietors of

a newspaper to publish the ordinances, etc., of the

city was accepted, and such paper declared to be

the official paper of the city, and is thereafter
treated as such, and notices anil proceedings un

der the charter are duly and regularly published

therein, tho omission to comply with a provision

of the charter requiring the contract between the

city and the publishers to be reduced to writing,

anil a bond to be executed by the latter, will not In

validate such published notices and proceedings.

—McKusick v. City of Stillwater, (Minn.) 40 N. W.

76'J.

44 Minn. 372.

Construction—Parol evidence.

114. The plaintiff entered into a contract with

defendant to till and grade one of its streets, in

accordance with plans and specifications already

prepared by the city engineer. But the roadway

as completed by plaint:." was two feet lower than

the grade line laid down on the original plan. It

was conceded that at some time after bids were

called, for, and the acceptance of the one filed bv
plaintiff, tho council determined to have less worn

done than was provided for in the plans and spec

ifications. But there was no record indicating

when this decision was made, and none which

clearly showed to what extent the contemplated

improvement was changed or abandoned. Held,

that testimony was admissible tending to show

that at the council meeting at which plaintiff's bid

was accepted, and at which plaintiff was present,

a conversation took place between members of the

council ami the engineer, which indicated that

there had been a departure from the original plan

of improvement as to its character, and that, at

some time subsequent to the presentation of the

plan to the council and the commencement of the

work, the engineer caused a new grade line to be

laid down on the profile.—O'Dea v. City of Wino

na, (Minn.) 43 N. W. 97.

41 Minn. 424.

115. The work was to be done under the direc

tion of the city engineer, and he fixed the grade

line on the ground in conformity with the new line

alleged by plaintiff to have been laid down on the

profile; and plaintiff in good faith filled the street

up to such grade line under the constant supervis

ion of the engineer, who finally approved the work,

and certified that it had been performed in accord

ance with tho contract. Held, that there was a

practical construction of the contract, which the

court could not ignore.—O'Dea v. City of Winona,

(Minn.) 43 N. W. 97.

41 Minn. 424.

llfi. The specifications for tho filling and grading

of ono of defendant's streets provided that "pay

quantities should be computed from excavation

and borrow pit measurements. " It appeared that

such "pay quantities" are as frequently and ac

curately ascertained by measuring the fill or em

bankment and deducting a well-established per

centage for the difference in the measurement of

earth before and after removal, as by the method

prescribed. Held, that testimony was admissible

tending to show that it was not practicable in this

case to measure the "borrow pit, " and that a re

covery on the basis of embankment measurements

was proper.—O'Dea v. City of Winona, (Minn.) 43

N. W. 97.

41 Minn. 424.

Modification of contract.

117. tVhere there is no change in a local im

provement on account of unforeseen obstacles,

neither the common council nor board of publio

works have any authority to stipulate for an in

crease of the contract price for making such im

provement, or grant gratuities.—Nash v. City of

St. Paul. 23 Minn. 1U2.

Contractors' bonds.

118. Under Sp. Laws Minn. 1881, c. 93, $ 9, re

quiring contractors with the city of St. Paul for

public work to enter into bond with tho city "for

the use of all persons who may do work or fur

nish materials pursuant to any contract between

said contractors and said city, conditioned for

payment of all just claims for such labor, work,

or materials as they become due under said con

tract, " the bond required is to secure payment

by the contractor to his laborers and material

men, according to the contracts between him and

I them, and not merely that he will pay the moneys

received by him from the city at the time and in

the manner he receives them, in satisfaction of

claims for labor and materials.—City of St. Paul

v. Butler, 16 N. W. 362, 30 Minn. 459.

119. The provision of Sp. Laws Minn. 1881, c.

93, amending the charter of St Paul, which re

quires contractors fordoing any work or furnish

ing any material to or for said city to enter into

a bond with the city for the use of all persons

who may do work or furnish materials pursuant

to such contract, applies to a contract made by

the board of water commissioners in its own
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name, with reference to the water-works, as rep-

resentativeof the city, as authorized by Bp. Laws

1881, c. 188, as amended by Sp. Laws 1883, c. 75;

and sueh bond may be taken by tho board in its

own name.— Morton v. Power, 84 N. W. 194, 33

Minn. 521.

120. And a party for whose benefit such bond Is

given may maintain an action thereon in his own

name, without joining the board or the citv.

—City of St. Paul t. Butler, lti N. W. 302. 30

Minn. 459; Morton v. Power, 24 N. \V. 194, 33

Minn. 521.

Distinguished in State Bank of Dnlntb v. Hiney, 41 K.

W. 413, 40 Minn. 148.

121. The provision in the chart 3r of Duluth, (Sp.

Laws Minn. 1887, o. 2, subc. 5, $ 5,) requiring con

tracts for street improvements to eontuin an agree

ment by the contractors to pay for all labor and

materials furnished, and that a bond be executed

by such contractors to the city, conditioned, among

other things, for such payment, secures the pay

ment of those furnishing labor or materials to the

contractor; but since tho city is authorized, in case

of default, to sue on the bond for all damages sus

tained in the premises, such persons cannot sue

thereon in their own names.—State Bank of Du

luth v. Heney, (Minn.) 41 N. W. 411.

40 Minn. 145.

niKtlns-ulahlnK rity of St. Panl T. Bntler. 16 N. W. 362,
30 Minn. 4Su; Morton v. Power. 24 N. W. 104. 33 Minn. 6il.

122. Where one agrees to furnish materials to a

partnership that has contracted to do work for a

certain city, the subsequent dissolution of the

partne.-ship does not affect his right to recover for

materials furnished and actually used by either of

the partners in an action on a bond with sureties

given by the partnership, as required by the city

charter" for the payment of all claims for labor,

and materials furnished such partnership.—Free

man v. Berkey, (Minn.) 48 N. W. 194.

45 Minn. 438.

128. Sp. Laws Minn. 1889, e. 300, § 1, requires

persons securing contracts for publ ic work iu the

city of St. Paul to execute a bond for the use of

the city, and of all laborers and material-men em

ployed on the work, conditioned to pay for all

such labor and material ; and section 5 provides

that any laborer or material-man employed either

by the contractor or a subcontractor may main

tain an action on the bond in his own name.

Held, that a bond which recites that it is exe

cuted pursuant to this statute, and which binds

the contractor and his sureties to pay a specified

sum to "the city of St. Paul for the use of all

pjrsonswho may perform work or labor, or furnish

any skill or material, to the contractor," must

be construed in connection with the statute; and,

bo construed, tho benefit of tho bond is not to be

limited to laborers and material-men employed

directly bv the contractor, but inures also to the

benefit of laborers emploved by a subcontractor.

—Sepp v. McCann, 50 N. W. 246, 47 Minn. 364;

Salisbury v. Keigher, 50 N. W. 240, 47 Minn. 367.

124. Up. Laws Minn. 1889, c. 860, $ 1, requires

persons securing contracts for public work in the

city of St_ Panl to execute a bond for the use of

tne city, and of all laborers and material-men

emDloyed on the work, conditioned to pay for ail

such labor and material, and section 5 provides

that any laborer or material man, employed

either by the contractor or a subcontractor, may

maintain an action on the bond in his own name.

Held, that the city is not a necessary party to

an action on such a bond, brought to enforce a

claim for labor performed on work let under such

a contract.—Sepp v. McCann. 50 N. W 246, 47

Minn. 364; Salisbury v. Keigher, 50 N. W. 24'J. 47

Minn. 307.

V. Control of Streets.

Rights of abutting owners.

12.3. A municipal corporation has power to take

earth from one part of a dedicated highway to

use upon another portion thereof, though the fee

remains in the dedicator.—St. Anthony Falls W.

P. Co. v. King Bridge Co., 23 Minn. 186.

128. The public acquires in a street only a right

of way, with the power and privileges incident

thereto. Subject to this right, the soil and min

eral belong to the owner or tho foe. Hence, the

public easement justifies only tho taking and re

moving of material which the process of the con

struction or repair of the street requires.—Rich v.

City of Minneapolis, (Minn.) 35 N. IV. 2.

87 Minn. 423.

127. A city, to secure tne construction of a sewer

in a street, entered into a contract with a person

that he should take out the stone the whole width

of the street, and several feet in depth below tho

grade, construct the sewer, and refill the street to

the original grade. As compensation he was to

have the stone so removed. Held that, as to so

much of the stone as it was reasonably necessary

to remove for the construction of the sewer, the

owner of the soil had no cause of action against

the city, but otherwise as to the residue.—Viliski

y. City of Minneapolis, (Minn.) 41 N. W. 1050.

40 Minn. 304.

128. Where the cause of action alleged is that

certain contractor? excavated and appropriated to

their own use stone in one of tho public streets of

the city of Minneapolis belonging to plaintiff, under

a contract with the city for grading the street,

made in pursuance of an order of the city coun

cil directing the execution of such contract, but it

appears on tho trial that do contract was in fact

executed by the city, it is not liable for stone taken

out from such street, and carried away by the al

leged contractors.—Rich v. City of Minneapolis

41 N. W. 455, 40 Minn. S2.

Change of grade.

129. The right granted to a city to make, grade,
improve, and repair streets implies a right to es

tablish a grade for such streets, and a continuing

right to change and re-establish the grade as

often as the public good may require. —Karst v.

St. Paul, S. & T. F. R. Co., 22 Minn. US.

130. Defendant claimed authority, under cer

tain proceedings of the city couucil'of a city hav

ing power to grade and improve its streets, to

excavate a strji-t and use the material down to a

certain grade then established. Held, there be

ing nothing to show that the city had agreed not

to change such grade, that tho city might change
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such establishrd prade so as todeprive defendant

of the right to excavate to the same; and that a

resolution of the common council directing the

city surveyor to establish stakes for a temporary

grade, etc., (differing from the former estab

lished grade,) and the action of such surveyor,

in obedience to such resolution, would have the

effect of changing such grade.—Karst v. St. Paul,

S. &. T. F. K. Co., 22 Minn. 118

131. The change of the grade lines established

by the village of Duluth is not prohibited to i be

city by section 3, c 4, of its charter, providing tlmt

the board of public works shall establish grades

for all streets " for which grades have not been

heretofore established, and when once established

no grade shall be changed " except by a two-thirds

vote of the council.—Kakowsky v. City of Duluth,

(Minn.) 46 N. W. 338.

44 Minn. 1SS.

Sidewalks.

132. Under the general statute of Minnesota re

lating to villages, (Gen. Laws c. 145, $ 21,)

which confers on the village council authority to

make, alter, widen, keep in repair, vacate, or dis

continue sidewalks, such council has power to con

struct a sidewalk, and purchase material therefor,

of its own motion, which povveris curtailed by the

provision of section 30 that all kinds of street im

provements may be made on the petition of adja

cent land-owners, and that the expense, or a por

tion thereof, may be assessed against their lands.

Uii.filj.jIN, C. J., dissenting.— Bradley v. Village

of West Duluth, (Minn.) 47 N. W. 166.

4~i Minn. 4.

Distinguishing Newbcry v. Fox. 33 N W. 333. 37 Minn.
141.

138. Where the charter of a city confers on it

the sole care and control of the sidewalks therein,

and requires that they shall be kept in a safe and

passable condition, when grading its streets, it is

the duty of the city to build and finish such slopes

as there may bo upon the sides thereof, so that

they will be in a reasonably and ordinarily safe

condition aa to such persons as may be law

fully in the streets, and so that they will not en

danger the lives and limbs of the passers-by upon

the sidewalks by falling upon them.—Nichols v.

City of St. Paul, (Minn.) 47 N. W. 168.

44 Minn. 494.

134. Where a street had been graded, the slope

or bank left on the side of the sidewalk fell on the

sidewalk, and killed plaintiff's intestate. In an

action against the city for his death, defendant re

quested the court to charge that the city had no

authority to go on the adjoining lot, which was

private property, and take down the bank, and that

it owed deceased no duty in that respect. The

court qualified the charge by stating that the city

had power, under its charter, to condemn land for

the purpose of keeping such banks in repair.

Held, that the request should have been refused,

and giving it with such qualification was not prej

udicial to defendant.—Nichols v. City of St. Paul,

(Minn.) 47 N. W. 168.

44 Minn. 494.

Right to prevent incumbrances.

135. Under a power granted to a city In Its

charter to prevent the "incumbrance" of streets,

etc., the city has power to prevent as well as

remove anything that may become an obstruction,

and under such power may remove or prohibit

tue erection of wooden awnings over a sidewalk,

or posts to support the same.—Fox v. City of Wi

nona, 23 Minn. 10.

VI. Defkctivf. Streets.

Duty to repair—In general.

136. A municipal corporation, charged, by its

charter, with the duty of keeping its streets and

sidewalks in repair, and exercising a general

oversight In regard to their condition and safety,

is bound to maintain them free from all defects

and obstructions which, by the use of ordinary

vigilauce it can detect and remove.—Shartle v.

City of Minneapolis, 17 Minn. 308, (Gil. 284;)

Cleveland v. City of St. Paul, 18 Minn. 279, (Gil.

255:) Moore v. City of Minneapolis, 19 Minn.

.'.00. (Gil. 258:) Furuell v. City of St. Paul, 20

Minn. 117, (Gil. 101.)

137. The charter of the city of St. Paul, (Sp.

Laws Minn. 1868, c. 26, subc. 7. 8 1,) providing

that the "common council shall have the care,

supervision, and control of all public highways,

bridges, streets, * * » within the limits of

said city, and cause all streets, which may have

been opened and graded, to be kept open and in

repair, " does not make the duty of the city to

keep its streets open and in repair dependent up

on the establishment of what is known as tbe

grade of the street, or a formal opening of the

street; but if a portion thereof has been opened

and graded by the city, for the express purpose,

and with the result, of making it passable and

accommodating public travel thereon, as the

same is opened and graded, it is the duty of the

city to keep such port ion open and in repair. —

Lindholm v. City of St. Paul, 19 Minn. 245, (Gil.

204. )

138. A partial grading of a street, for the pur

pose of inviting travel, with that result, will

impose an obligation on the municipal corpora

tlon to keep it in repair.— l,indbolm v. City of St.

Paul, 19 Minn. 245, (Gil. 204.)

139. It Is the duty of a municipal corporation,

having the care and custody of streets, to keep

the same in a condition not to ondangerthe safety

of travelers; but this duty does not attach at

once upon their dedication, but it is for the city

authorities to say when they will pjrform the

same; and if, in their natural condition, they are

dangerous of passage, it cannot be said to be the

fault of the city, cither in its origin or continu

ance.—City of St. Paul v. Seitz, 3 Minn. 297, (Gil.

205. )

140. In an action against a municipal corpora

tion for damages resultiug from a defective

bridge, a formal acceptance thereof by the city

need not be shown. Acceptance may be inferred

from the facts that the bridge is upon a public

street, that the city has expended money in re

pairing it, and has exercised supervision and

coutrol over it.—Shartle v. City of Minneapolis,

17 Minn. 308, (Gil. 284.)

141. Whether a street bei-ame such by formal

acceptance of a dedication, or by official action of
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the city, or acceptance and use hy the public, is

immaterial with respect to the right of a person

to recover damages for injuries caused by the

defective condition of the street.—Phelps v. City

of Mankato, 23 Minn. 276.

142. Where "a city has graded or improved any

portion of a street, so as to induce public travel

thereon, there arises the duty to keep such portion

in repair, and the consequent liability for failing

to do so.—Triese v. City of St. Paul, (Minn.) 32 N.

W. 857.

36 Minn. 526.

143. A city is not relieved of responsibility for

the condition of one of its streets by permitting a

railway company to lay out ana operate its track

along the street."—Campbell v. City of Stillwater,

20 N. W. 320, 32 Minn. 308.

144. Where a city deposits, and permits others

to deposit, refuse material in a river, close to and

adjoining the end of a graded public street, so that

the deposit app.'ars to be a prolongation and part

of the street , and tho same is dangerous to any one

stepping thereon, the city may be guilty of such

negligence as to render it liable to anyone injured

by stepping on the deposit.—Ray v. City of St.

Paul. 42 N. W. 297,* 40 Minn. 458.

Duty to repair—Sidewalks.

145. A sidewalk is a part of a street, and

therefore within the purview of the charter of

a municipal corporation, requiring it to causo

all streets within the corporate limits which had

boon opened and graded to be kept open and in

repair.—Furnell v. City of St. Paul, 20 Minn.

117, (UU. 101.)

140. Tho duty of caie and supervision of side

walks imposed" on a city by its charter requires it

to take notice of the certain tendeucy of wooden

sidewalks to decay.—Furnell v. City of St. Paul,

20 Minn. 117, (Oil. 101.)

147. The general duty imposed by the charter

of a municipal corporation to supervise and

keep its sidewalks in repair docs not depend up

on the fact of their having been constructed by

such corporation.—Kurnoll v. City of St. Paul,

20 Minu. 117, (Gil. 101.)

148. If a city knowingly permits a walk con

structed upon a street by a private person, and

designed for the use of pedestrians, to remain

and be so used, the authorities by their ofllcial

acts inviting and inducing such use, by construct

ing street crossings thereto, it is the duty of the

city to keep the way in proper repair as a side

walk: and it is of no consequence that such walk

was built of earth, instead of the usual mate

rials.—Graham v. City of Albert Lea, (Minn.) 50

N. W. 110S.

149. A city, the provisions of whoso charter

confer upon it the exclusive care and control of

its streets, and provide it with means for the

purpose, is liable for an injury to a person pass

ing upon a sidewalk of a public street therein,

by the fall upon him of an awning overhanging

the street, which for a long time had been in a

condition dangerous and unsafe to passers upon

the sidewalk. Provisions of the charter giving

the common council authority, by ordinance, to

remove and abato every nuisance, obstruction,

or encroachment upon the streets and highways

of the city, and to rcgulato and keep in repair

sidewalks, and to prevent any person obstructing

them, do not limit the power of the council to

act only by ordinance, and do not absolve it from

liability for want of reasonable diligence in as

certaining and remedying defects.—Bohen v. City

of Waseca, 19 N. W. 730, 32 Minn. 176.

150. The charter of a village, while not ex

pressly imposing on the corporation the care and

supervision of streets, invested it with plenary

powers for the construction, repair, and super

vision of sidewalks, and to levy special taxes

therefor. Held, that the village was liable for

its negligence in failing to keep in repair side

walks which, by virtue of its corporate author

ity, it had assumed to maintain.—Kellogg v. Vil

lage of Janesville, 24 N. W. 359, 34 Miuu. 132.

151. Where the charter of a village gives it tho

power to establish the width, grade, and materials

of sidewalks, and to cause them to be constructed

and repaired by tho abutting owners, or to con

struct and repair them and assess and enforce the

costs against the abutting owners, it is liable for

an injurv caused by neglect in keeping them in

repair.—"Young v. Village of Waterville, (Minn.)

39 N. W 97.

39 Minn. 196.

Excavations—Guards, lights, etc.

152. City authorities undertook the improve

ment of a street, and in performing the work the

contractor, pursuant to the contract, made an ex

cavation dangerous to travelers, and a passer-by,

without negligence on his part, fell in and was

injured. Held, that the city was bound to see

that no one was injured by tho obstruction, and

was liable for damages fortheresultiug injuries.

-City of St Paul v. SeiU, 3 Minu. 2U7, (Gil.

205.)

153. Under a city charter conferring on alder

men the power of street commissioners, and au

thorizing them as such to contract for street grad

ing, repairing, etc. , such contracts to be counter

signed by the comptroller, and their acts to be sub

ject to review by tho common council, the acts

and contracts of the aldermen, with respect to

such duties, are the acts and contracts of the

city; and the city is liablo for injuries sustained

by a person falling into an unguarded excavation

negligently left open by a contractor, whose con

tract complied with the requirements of the

charter.—City of St. Paul v. SeiU, 8 Minn. 297,

(Gil. 205.)

1E4. Under the charter of the city of St. Paul,

providing that the street commissioners shall

have power to order and contract for the grading

of streets, etc., and to direct persons employed

therein, tho commissioners contracted for grad

ing, specifying the character of the work, and

providing that it should be under their direction.

Held, in an action for injuries sustained by one

who had fallen into an unguarded excavation,

that the employes of tho contractor were serv

ants of the city, and the city was liable for snch

injuries resulting from negligence of the con

tractor's employes. —City of St. Paul v. SeiU, 3

Minn. 207, (Gil. 2U5.)
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135. Where a village authorized by its charter

fRp. Laws Minn. 1878, c. 5. $ 16, subd. 25) to raise

money for "opening, building, grading, paving,

or repairing streets and cross-walks, " neglects to

properly cover a culvert laid by its authority

across a street, it is liable for injuries caused

thereby.—O'Gorman v. Village of Morris, 8 N.

W. 349, 36 Minn. 287.

Dtiitlnfniliihf-d In Altnow T. Town ot Sibley, 14 N. W.
877. SO Minn. 190.

156. An owner of a lot abutting on a city street,
being about to excavate a cellar thereon, obt ained

a license from tbe city to deposit temporarily in

front of the lot the rock and dirt, and be depos

ited a pile extending nearly to the center of the

street. Af'er the pile had been there about two

weeks, as plaintiff was driving along the street

at night, his horse, startled by a noise, shied,

bringing the cutter In which plaintiff was riding

in collision with the pile of rock, and causing the

horse to fall. There were no guards or lights

about the pile. Held, that the fact that the tem

porary deposit of sucb material micht be a law

ful use of the street if done in a reasonable and

proper way, and that the city had licensed such

use, did not relieve the city from its duty to ex

ercise reasonable diligence in causing the street

to be restored to a safe condition; and, there be

ing evidence that the city authorities had notice

of its condition, the question whether the city

was chargeable with negligence was for the Jury.

—Grant v. City of Stillwater, 2» N. W. 000, 85

Minn. 242.

157. A city is under no obligation to light its

streets, and its mere neglect to do so is not a

ground of liability, unless the charter expressly

imposes the duty But inasmuch as a street par

tially obstructed or out of repair may be reasona

bly safe if lighted, but dangerous if unlightcd, the

fact that it was or was not lighted may be material

on the question of negligence.—Miller v. City of

St. Paul, (Minn.) 36 N. W 27L"

88 Minn. 134.

Defects in sidewalks, crosswalks, etc.

158. A difference of from six to nine inches in
the heights of the sidewalks of two streets, at the

place of their intersection, held to be sufficient evi

dence of defect in the highway to go to the jury

upon the question of the city'sliability to person

injured thereby. — Tubor v. City of St. Paul,
(Jiiun.) 30 N. W. 765.•

36 Minn. 1S8.

DlHtlnuninhed In Miller v. City of St. Panl, 36 N. W. 27i.
$S Mluu. 13S.

150. A step, properly constructed, from a side

walk to a street crossing, is not a defect, so as to

render a city liable for accidents resulting to pedes

trians.—Miller v City of St. Paul, (Minn.) 36 N.

W. 371.

38 Minn. 134.

Dintlniroisuing Tabor t. City ofSt.Panl.30 N. W. 765. 38
Minn. 188.

160. The south side of a street in defendant

Tillage, at a point where there was a depression

in the same, was tilled in by the village authori

ties, and a road way and sidewalk constructed

thereon, allowing the depression to remain on

the north side. In this depression on the north

• side of the street one H. erected a building, the

first floor of which above the basement was about

five feet higher than the natural surface of the

ground. Along the front of the building, at the

height of the first floor, H. constructed a plat

form about five feet wide,' and filled in the street

in front of the platform out to the wagon-road

made by the village authorities, so as to give

access to the platform from the streot, but the

ends of the platform were left unguarded. It did

not appear that the platform was used by any

persons except those about the store, or visiting

tho same, and it could not be used by persons

passing along the north side of tho street, as it

blocked that side. The platform had been main

tained long enough to charge the village with no

tice of it Plaintiff, who had been in the store in

the evening, came out and walked off one of the

unguarded ends of the platform, sustaining the

injuries complained of. Held, that the village

was liable. —Estelle v. Village of Lake Crystal,

6 N. W. 775, 27 Minn. 243.

Ice on streets.

161. The duty of a city to exercise reasonable

care to keep its sidewalks in a safe condition does

not extend to the removal of ice, which constitutes

no other defect than slipperiness, there being no

such accumulation as to constitute an obstruction

to travel, and no such ridges or inequalities as

would be likely to trip passengers. — Henkes v.

City of Minneapolis, (Minn.) 44 N. W. 1036.

42 Minn. 530.

162. The duty of the city Is not affected by the

fact that the ice is in part the result of artificial

causes, as of water escaping from hose, and not

wholly of natural causes, such as the fall of rain.—

Henkes y. City of Minneapolis, (Minn.) 44 N. W.

1036.

42 Minn. 530.

Liability of abutting owners.

163. The provision in the charter of the city of

Stillwater, (Sp. Laws Minn. 1SS1, o. 92, subc. 8,

i 13.) making owners of land adjoining a street

liable for damages from their default or neglect

in not keeping the sidewalk in good repair, is

unconstitutional, as not within the taxing power,

as limited by Const Minn. art. 9, § 1, requiring

that taxes "shall be as nearly equal as may be,"

notwithstanding the amendment to that section

providing that municipal corporations may he

authorized to levy assessments for local improve

ments upon the property fronting upon or bene

fited by such improvements, "without regard to

a cash valuation, and in such manner as the leg

islature may prescribe. "—Noonan v. City of Still

water, 22 N. W. 444, 83 Minn. 193.

What constitutes negligence.

164. On the side of a sidewalk in defendant city

there was a perpendicular descent of 20 feet, and,

in addition, a rapid descent of 30 feet. Held, that

it could not be said, as matter of law, that a piece

of scantling 2 by 4 inches, extending from post

to post, and 2>£ feet above the sidewalk, consti

tuted a safe protection to all persons using such

sidewalk.—City of St. Paul v. Kuby, 8 Minn. 154,

(Oil. 135.)

1C5. A frequented street in the city of Mankato

was crossed by a ditch six or eight feet wide aud
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some throe feet deep, and the usually traveled

track was on one side of the street, a bridge

crossing the ditch a few feet from the sidewalk.
The street commissioner moveu tuu bridge nearer

the center of the street, a few feet' of the new

bridge covering a portion of that covered by the

old, but the site of the old bridge was left en

tirely unguarded. Held, that the city was

guilty of gross neglect in not keeping such street

in a safe condition, and was liable for damages

resulting from such neglect—O'Leary v. City

of Mankato, 21 Minn. <S5.

166. Neglect on the part of municipal authori

ties for eight days to remove from a public bus

iness street telegraph wires imbedded in ice,

forming a dangerous obstruction, is sufficient to

Justify a verdict finding the city guilty of negli

gence.—Nichols v. City of Minneapolis, 23 N.

W. 868, 38 Minn. 430.

167. Inspection of the sidewalks of an Incorpo

rated village once in two weeks by the street

commissioner, followed by repairs found neces

sary by him, does not necessarily constitute rea

sonable diligence on the part of the village. No

inflexible rule can be laid down in such a case.—

Kellogg v. Village of Janesville, 24 N. W. 859,

34 Minn. 132.

Notice of defect.

168. A municipal corporation, having no notice

of a defect in its streets, is not liable for an in-

Jury resulting therefrom; but, if the defect is

open and notorious, notice is presumed.—Lind-

holm v. City of St. Paul, 19 Minn. 245, (Oil. 204.)

169. To make a municipal corporation liable for

an injury resulting from a defect in its streets or

sidewalks, which was not occasioned by its act

or with its permission, it must appear that it

had actual or constructive notice of such defect

in time to have repaired it, or protected passers-

by, beforo the accident.—Moore v. City of Min

neapolis, 19 Minn. 300, (Oil. 258.)

170. The existence of a defect in a sidewalk on

a prominent thoroughfare for several months is

constructive notice 10 the city of its condition,

and its failure to repair it is negligence.—Moore

v. City of Minneapolis, 19 Minn. 300, (Gil. 258.)

171. Where the defective condition of a side

walk is the result of negligence of the munici

pality, notice of such defect is not essential to

its liability.—Furnell v. City of St. Paul, 20

Minn. 117, (Oil. 101.)

172. Where a material issue in a case against

a municipal corporation is its knowledge of

the defective condition of a sidewalk, a resolu

tion adopted by it, directing Iho sidewalk at

such point to be made passable, is competent

evidence of such knowledge.—Krd v. City of St.

Paul, 22 Minn. 443.

173. To provo notice to a municipal corporation

of a particular defect in a sidewalk, causing a

personal injury for which action is brought, evi

dence that, for a considerable time prior to such

injury, the sidewalk at and near such place was

in general bad condition, is competent.—Gude v.

City of Mankato, 15 N. W. 175, 30 Miun. 256.

174. If a step is properly constructed in the first

instance, the city will not be liable for accidents

caused by its getting out of repair, without proof

that Borne of the city officers or agents having

charge of such matters had actual notice of the de

fect, or proof that the defect had existed for such

a length of time that the city authorities, by rea

sonable diligence in supervision, would or should

have discovered it.—Miller v. City of St Paul,

(Minn.) 36 N. W. 271*

88 Minn. 134.

175. An excavation was made in a prominent

thoroughfare in the city of St. Paul during the

day, and was left at night without guards, pro

tection, or lights. The day policeman had seen

the excavation going on, and the night police

man saw it in the condition in which it was left.

Plaintiff, in the darkness of the night, not know

ing of the condition of the street, drove into the

excavation, and suffered injury. Held, that the

city was chargeable with notice of the danger

ous condition of the street, and under its char

ter, requiring it to cause all streets which may-

have been opened and graded to be kept open and

in repair, and free from all nuisances, it was

liable for the injury.—Cleveland v. City of St

Paul, 18 Minn. 279, (Gil. 255.)

Funds for repairs.

176. Where a municipal corporation has the

exclusive charge and control of streets ami

bridges within its limits, and is provided with

means to keep them in repair, it will be lhiblo

for damages resulting from its neglect so to do.

—Shartle v. City of Minneapolis, 17 Minn. 30S,

(Gil. 2t>4.)

177. The fact that the charter of a municipal

corporation authorizes the levy of a special tax

to a limited amount for the repair of bridges is

sufficient to raise a prima facie presumption that

the corporation has sufficient funds for that pur

pose.—Shartle v. City of Minneapolis, 17 Minn.

BOS, (Oil. 284.)

178. In an action against a municipal corpora

tion for damages resulting from its failure to re

pair a bridge within its limits, it is not neces

sary to plead that it had the means to make re

pairs, unless, by its charter, the possession of

such menus is a condition precedent to its lia

bility.—Shartle v. City of Minneapolis, 17 Minn.

30S, (Gil. 284.)

179. Plaintiff, in an action for damages from a

defect in the streets, is not obliged to show that

the city bad means to repair it.—Lindholm v.

City of St Paul, 19 Minn. 245, (Gil. 204.)

Negligence of elective officer.

180. The city of St. Paul is liable for injuries

resulting from the detective condition of its

streets, which it is required by its charter to

keep in repair, though it may be the result of

neglect on the part of the street commissioner, an

officer charged with the keeping of streets in re

pair, and elected by the people.—Furnell v. Citv

of St. Paul, 20 Minn. 117, (Oil. 101.)

Contributory negligence of person in

jured.

181. Plaintiff, injured by a fall on a defective

sidewalk, in the night time, had been in the hap
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it of passing over the walk daily as bis most di

rect route borne from his place of employment.

He knew the condition of the sidewalk, and

might have avoided it by going a less familiar

and more circuitous route, which was, however,

not free from dangerous obstructions. Held,

that plaintiff could not. as matter of law, be

held guilty of contributory negligence in using

the defective walk.-Erd v. City of St. Paul, 22

Minn. 443.

183. In an action against a village for injuries

caused by a defective street, the fact that plain

tiff, before the injury, knew of the unsafe condi

tion of the street, is evidence of negligence on

the part of plaintiff, but does not show it conclu

sively.—Estelle v. Village of Lake Crystal, ti N.

W. 775, t~ Minn. 243; McKenzio v. City of North-

field, IB N. W. 264, 30 Minn. 456; Nichols v. City

of Minneapolis, 23 N. W. 808, 33 Minn. 430.

183. In an action against a city for injuries to

plaintiff by her falling into a ditch or gully in a

street of the city which had been washed out by

water used in extinguishing a fire, and was about

three feet deep and about four and one-half feet

wide, plaintiff's testimony was to the effect that

it was quite dark when she was crossing the

street and came to the ditch, across which two

planks had been placed; that she tried the

planks, and, being a heavy woman, was afraid

they would not sustain her weight, and there

fore went along the side of the ditch a few steps,

when the bank gave way. an 1 she fell in, and

received the injuries complained of. Held, that
the question of her contributory negligence was

properly left to the Jury. —Stoker v. City of Min

neapolis, 21 N. W. 557, 33 Minn. 478.

Actions for injuries—Evidence.

184. Plaintiff was injured by reason of a ditch

in a street being left open and unguarded. Held

that, in an action for such injury, evidence that

the city subsequently covered such ditch was

proper, as having some tendency to show the

propriety of covering the ditch at that point.—

O'Leary v. City of Mankato, 21 Minn. 65.

185. In an action against a municipal corpora

tion for personal injuries alleged to have been

caused by its negligence in failing to keep in re

pair a sidewalk, evidence of the defective condi

tion of such sidewalk in the immediate vicinity

of the place where the injury occurred, for a

considerable time previous thereto, is competent.

—Kellogg v. Village of Janesville, 24 N. W. 359,

84 Minn. 132.

Question for jury.

186. The question of negligence of a city in fail

ing to provide proper sidewalks and safeguards, as

well as contributory negligence of a traveler there

on, is one of mixed fact and law for the jury.—

City of St. Paul v. Kuby, 8 Minn. 154, (GIL 125.)

Joining as defendant party in fault

—Verdict.

187. Under the provision of the charter of the

city of Minneapolis, (Sp. Laws Minn. 1881, c. 8,

§ 18,) that no action shall be maintained against

the city for damages caused by any person, r,ot

authorized by law or the ordinances of the city,

placing excavations or obstructions in any street,

etc., unless such person shall be joined as party

defendant, an answer, in such an action, alleging

that the obstruction causing the injuries sued for

was placed in the street by a person named, and

that he is a necessary party, is not sustained by

a special finding by the jury that such obstruc

tion was placed in the street, not by the city,

but by some other person, but not finding that it

was so placed by the person named in the an

swer.—Jones v. City of Minneapolis, 17 N. W.

377, 31 Minn. 230.

188. The charter of Austin, Minn., provides that

no action shall be maintained against the city for

damages caused by any obstruction or excavation

in a street, placed there by any person, or by his-

negligence in the management thereof, or his fail

ure to maintain guards or lights thereat, unless

such person be joined as a defendant; and, in case

of judgment against defendants, execution shall

first issue against such person ; and, if the city pay

the judgment, it shall own and may enforce it

against the other defendant. Held, that the ver

dict may be against both defendants, or against one

and in favor of the other.—Clark v. City of

Austin, 38 N. W. 615, 38 Minn. 487.

189. Where, in an action against a city and a

building contractor for injuries caused by au ex

cavation in a street, the verdict is against the

city and in favor of the contractor, the city can

not move for a new trial because the verdict w™

not against both, without notice to the contractor,

—Clark v. City of Austin, (Minn.) 3S N. W. 615.

38 Minn. 4S7.

VII. Defective Sewers.

Duty to repair—In general.

190. A city Is liable for injuries caused by Its

negligence in not Keeping in proper repair a

sewer uf which it has assumed control and man

agement, although the sewer was not originally

constructed by the city.—Taylor v. City of Austin,

20 N. W". 157, 82 Minn. 247.

Draining on private property.

191. A municipal corporation is liable In dam

ages for draining its streets onto private proper

ty—Pye v. City of Mankato, 31 N. W. 863, 3G

Minn. 373.

192. Where a municipal corporation cuts a

ditch across one of its streets whereby a large

and unusual quantity of water is turned upon

private property of another, tho act is prima

facie wrongful, and the ditch is a nuisance, for

which the corporation is liable; and circum

stances rebutting such prima facie character are

matters of defense to be pleaded and proved by

the corporation.—Kobs v. City of Minneapolis,

22 Minn. 159.

DlRtlngQlshpd In Ald»n v. City ot Minneapolis, 24 Minn.
2»3; O'Brien v. City of St. Panl. 25 Minn. 833.

193. Where a municipal corporation has exclu

sive control and supervision over its streets, and

it appears that an officer receiving his appoint

ment from such corporation, and subject to its

control and removal, ai I whose general duties

are to take charge of and superintend all streets

in a particular locality, has done an act within
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his general powers, and in the line of his ordi

nary employment, it will be presumed, in the ab

sence of evidence to the contrary, that he had au

thority to do such act.—Kobs v. City of Minneapo

lis, 22 Minn. 159.

194. Where a street commissioner, charged with

the care and superintendence of the streets, cuts a

ditch aross a street, whereby a large and unu

sual quantity of water is carried upon private

premises, the city will be prima facie liable for

the damages sustained thereby.—Kobs v. City of

Minneapolis, 22 Minn. 159.

Overflow.

195. A municipal corporation is liable for dam

ages sustained by an individual from a want of

proper care, skill, and diligence on the part of

tha corporation in the construction of sewers.—

Simmor v. City of St. Paul, 23 Minn. 408.

190. In the bottom of a ravine, within defendant

city, was a natural channel about 8 feet wide and

6 feet deep, through which, in times of rains and

melting snows, flowed the water from the region

drained by the ravine. Sometimes the stream was

large_ and rapid, but in the absence of either ruin

or snow the channel was usually dry. Defend

ant, in constructing a street along the ravine,

dammed up the channel, aud constructed a sewer

for the purpose of carrying off the water which

liaiJ theretofore flowed through the channel. The

sewer proved inadequate to carry off the flow of

water, whereby plaintiff's premises were flooded.

Held, that if the inadequacy of the sewer was

caused by any lack of reasonable care, skill, or

judgment on the part of defendant, defendant

would be liable for the damages caused thereby,

though the channel obstructed was not "a natural

water-course" within the strict legal meaning of

the term.—McClure v. City of Ked Wing, 9 N. W.

767, 28 Minn. 186.

197. By a chango in the grade of a street, gut

ters and sewers which had carried off surface

water were filled, and the surface water from

other property in the vicinity flowed over plain

tiff's land adjacent to the street, as it naturally

would in the absence of any artificial means of
■rarrying it off. Held, that the city was not lia

ble for failure to provide a means for carrying

<iff such surface water.—Henderson v. City of

Minneapolis, 20 H. W. 822, 32 Minn. 819.

198. A city is liable for damages from the over

flow of a culvert which, if unobstructed, was large

enough to carry away the water, but through which

the city had allowed a gas-pipe to be diagonally

laid, thus causing matter to collect, entirely pre

venting the How of the water.—Buchanan v. City

of Duluth, 42 N. W. 204, 40 Minn. 402.

Actions for injuries—Evidence.

199. The complaint in an action against a city

alleged that on a certain day defendant negligent

ly suffered a sewer to becomo obstructed, and neg

lected to remove such obstruction, in consequence

jif which plaintiff's cellar was overflowed, and

his goods therein damaged, and he was deprived

of the use thereof for 90 days thereafter. Held,

that it was proper to admit evidenceof the cellar

being flooded from the same cause on several oc

casions within a few davs subseuueut to the dute

mentioned.—Tavlor v. City of Austin, 20 N. W.

157, 32 Minn. 247.

200. In an action for flooding plaintiff's premises

through the negligence of defendant in maintain

ing insufficient and improper gutters, tho evidence

of the condition of the gutters is not confined to

the particular storms mentioned in the complaint.

—Pearson v. City of Duluth, (Minn.) 42 N. W. 394.

40 Minn, 438.

201. In an action for the alleged negligence of

defendant in permitting a gutter to fill up, thereby

causing the water to overflow onto plaintiff's

premises, the evidence showed that the water

which caused the injury had escaped from the gut

ter into an excavation made on an adjoining lot by

its owner, and from thence onto plaintiff's prem

ises, and that defendant bad no notice of the de

fective condition of the gutter at this point. Meld,

that a verdict was properly directed for defend

ant.—Pottner v. City of Minneapolis. (Minn.) 42 N.

W. 7S4.

41 Minn. 7a

VIII. Public Parks.

Acquiring land.

202. An objection to the action of a board of park

commissioners accepting an offer to sell lands,

on the ground that a sufficient number of the

n embers of the board were not present, is cured

by a subsequent resolution, supported -by the

vote of a sufficient number, confirming the pur

chase. — State v. District Court of Hennepin

County, 23 N. W. 625, 33 Minn. 235 . 22 N. \9.

632, 33 Minn. 252.

203. The provision of the Minneapolis park act

(Sp. Laws Minn. ISA o. 281) tbatdamages award-

ed for property taken shall be paid within six

months from the confirmation by the board of

park commissioners, requires paymont of each

award within the time specified, though appeals

from other awards for land takeu for the same

improvement are pending, aud the act provides

for an abandonment by the commissioners of any

proposed improvement.—State v. Boaid of Park

Com'rs, 24 N. W. 187, 33 Minn. 524.

Assessments.

204. The provisions of Sp. Laws Minn. 1833, o.

281, for tho acquisition of lands for public parks

in the city of Minneapolis, authorizing the board

of park commissioners to purchase such lands, at

a price to be agreed upon with tho owner, aud

to include the exemptiou of his remaining land

from assessment, do not violate Con«t Minn. art.

9. § 1, requiring all taxes to be us nearly equal

as may be, and to bo levied on a cash valuation

of the property taxed; either because the com

missioners arj to determine the amount of such

deduction, while a different body, the assessors,

are to make all other assessments; or because

such deduction is to be determined by the com

missioners without, notice to owners of other

lands liable to assessment; or because no record

is required to be made of the amount of such de

ductions; or because no way is prescribed to

bring under review this action of the commis

sioners. A law is not to be declared invalid

merely because it may fail to accomplish tho
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purpose of equal and Just assessment, unless it |

is apparent that it was framed on a plan or prin

ciple not calculated to result in equality of ap

portionment, or that its operation will produce

gross inequality. — State v. District Court of

Hennepin County. 23 N. W. 025, 33 Minn. 235;

22 N. W. 632, 33 Minn. 252.

205. The proviso of Const. Minn. art. 9, 5 1, by

which "municipal corporations" are authorized

to levy assessments for local improvements, is

not violated by Sp. Laws 1883, c. 281, authoriz

ing special assessments of thecostof public parks

in the city of Minneapolis to be made by the board

of park commissioners of the city; the board is a

proper ageucy of the municipality for such pur

pose.— State v. District Court of Hennepin Coun

ty, 22 N. W. 625, 33 Minn. 235; 22 N. W. 032, 33

Minn. 252.

206. Sp. Laws Minn. 18S3, c. 281, providing for

the acquisition of lands for public parks in the

city of Minneapolis, and for making special as

sessments of the cost upon property benefited

thereby, required notice of application to the

court for the appointment of assessors to be given,

but prescribed no time for the publication of

such notice. Held, that application should have

been made to the court to tlx the timj; but that

an appointment, made after publication for

seven days, was an implied approval thereof,

equivalent to a previous order.—State v. District

Court of Hennepin County. 23 N. W. 635, 33

Mian. 235; 22 N. W. 632, 33 Minn. 353.

207. Sp. Laws Minn. 1883, c. 281, providing for

assessment of the cost of public parks in the city

of Minneapolis upon property benefited thereby,

required notice of the meeting of assessors by

publication in one of "said daily newspapers,"

out no daily newspapers had been previously

mentioned in the act. Held, that publication

in a daily newspaper of the city was sufficient.

—State v. District Court of Hennepin Countv, 28

N. W. 025, 33 Minn. 235 ; 22 N. W. 682, 83 Minn.

252.

208. A notice of a meeting of assessors, under

Sp. Laws Minn. 1883, c. 281, to assess the cost of

public parks in the city of Minneapolis upon

property benefited thereby, did not designate the

property to be assessed, nor the district within

which assessments would be made. Held that,

this not being required by the statute, tho omis

sion did not invalidate the proceedings.— State

v. District Court of Hennepin Countv, 22 N. W.

625, 33 Minn. 235 ; 22 W. 632, 33 Minn. 252.

209. Under Sp. Laws Minn. 1S83, c. 281, provid

ing for special assessments of the cost of public

parks in the city of Minneapolis upon property

benefited thereby, to be mado by assessors and

confirmed by the district court, that court, on

application for such confirmation, should con

sider the facts presented under proper objections

to the assessment, authorized by the act to be

tiled by parties interested, not as a trial of the

facts anew, but as reviewing the determination

of the assessors, upon the evidence presented :

and the court should hear evidence offered to

show that property of an objecting party was not

benefited, and that the assessment was not equal.

—State v. District Court of Hennepin County, 22

N. W. 625, 33 Minn. 235; 22 N. W. 632, 83 Minn.

252.

210. Dnder Sp. Laws Minn. 1883, c. 281, pro

viding for the acquisition of lands for public"

parks in the city of Minneapolis, and for making

special assessments of the cost upon property

benefited thereby, the confirmation of such as

sessments by the" district court, as contemplated

by the act, is a final adjudication as to their va

lidity, which may ba reviewed on certiorari. —

State v. District Court of Hennepin County, 23-

N. W. 625, 33 Minn. 235; 22 N. W. 633, 83 Minn.

252.

IX. Public Improvements.

a. The RU.iht to Make, and Its Exercise.

Laying out street.

211. AVliere a city council claims the right to-

lay out a street in a certain locality, not by virtue

of any express grant of power but by virtue of

the existence ot an alleged necessity from which

such power is implied, its decision upon the ex

istence of such necessity is not conclusive upon

the courts.—Milwaukee & St. P. Ry. Co. v. City

of Faribault, 23 Minn. 107.

212. A municipal corporation cannot, under its

general power to lay out and open streets, open

a street through the depot grounds of a railroad

company, so as to impair the value of its case

ment therein, acquired by condemnation, under

express legislative authority.—Milwaukee & St.

P. Ky. Co. v. City of Faribault, 23 Minn. 167.

Distlnitnl>hpil In St. Hani, M. A M. Hy. Co. v. City of
Minneapolis 27 N. W. 501. 95 Minn. 113.

Improving streets.

213. Under tho provisions of the charter of the

city of St. Paul (Sp. Laws Minn. 1874, c. 1) re

lating to the making of improvements, including

the grading of streets, and the levying of special
assessments to defray the cost, thereof. and requir
ing the reference of such contemplated improve

ment to the board of public wdrks, and the de

termination of that board as to the necessity and

propriety of it, the common council of the city

has not power to authorize the grading of a

street without the action of the board of public

works. The general provision of the charter that

the common council shall have tho care, super

vision, and control of all public highways, streets,

etc., is limited bytho special and particular pro

visions prescribing the manner and conditions of

the exercise of such power.—Althen v. Kelly, 20*

N. W. 188, 32 Minn. 280.

214. Under the provisions of the charter of the

city of St. Paul (Bp. Laws Minn. 1S74, c. 1, as

amended by Sp. Laws 1875, c. 1) relating to

proceedings for improving streets, by which any

proposition for such an improvement must be re

ferred by the council to the board of public

works, and, if the board determine tho improve

ment to be necessary and proper, they shall re

port tho same to the council, with an estimate

of the expense, and a plan or profile of the work,

such report and plan or profile are to be construed

with the order of the council to tho board to do

the work, in order to determine whether the

work actually done is authorized by the order.—
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State v. District Court of Ramsey County, 23 N.

W. 295, 83 Minn. 104.

215. But as the final authority of the board of

public works to have the work done is derived

from the approval by the council of the award

by the board of the contract for the work, any

departure, as to the character of the proposed

improvement, from the order to do the work is

ratified by such approval of tne award, at least

in cases where the authority of the council to

undertaks the Improvement does not depend on

an application of property owners.—State v. Dis

trict Court of Ramsey County, 23 N. W. 295, 33

Minn. 164.

216. The improvement by grading and filling of

Seventh street, in the city of St. Paul, author

ized by Sp. Laws Minn. 1S61, c. 221, as amended

by Sp. Laws 1883, c. 57, included an embank

ment which, at its base, necessarily extended

beyond the limits of the street. Held, that pro

ceedings to widen the street, under the city

charter, wore not necessary, as the provisions of

the special act for the acquisition of the rights

required were valid and sufficient. That the

land was mortgaged was not material as ground

of objection, it not being suggested that the se

curity whs or could bo impaired by the improve

ment. —Statu v. District Court of Ramsey Coun

ty, 23 N. W. 222, 33 Minn. 295.

217. Part of a lot was condomned by the city of

*>t. Paul to widen a street. Pending an appeal the

city took possession without giving bond under

Sp. Laws Minn. ISSo. c. 7. J 1, (Sp. Laws 1887, p.

340. § 18,) authorizing it to enter on giving bond.

It improved the part taken with the rest of the

streot, and assessed the lot for benefits. Held,

that the city had no right to enter, and could not

assess for improving that part of the street, and,

the assessment being an entirety, it was unauthor

ized, and could not be enforced.—Hennessy v. City

of St. Paul. (Minn.) 46 N. W. 353.

44 Minn. 300.

21S. Under the charter of St. Paul, c. 7, tit. 1,

5 1, authorizing the city to condemn "an easement

in land for the construction of cuts and fills upon

real estate abutting on any street," the city may

acquire an casement in lots abutting on a street

for the purpose of slopes rendered necessary by

grading the street above or below the surfuee ot

the lots.—Kuscbke v. City of St. Paul, (Minn.) 47

N. W. 786.

45 Minn. 225.

Drains and sewers.

219. The charter of the city of Duluth, authoriz

ing it to construct sewers, and to levy assessments

therefor upon the property to be benefited by such

improvement, does not authorize the levy of an as

sessment to defray the expense of diverting a

stream from its natural course into a sewer, un

dertaken as an independent enterprise, and not as

a part of a system of public drainage. But if. in

the judgment of the authorities, the proper drain

age, for the preservation of health and the protec

tion of property, require that a small stream run

ning through the city shall be diverted from its

natural course, and carried off in a sewer, and if,

confining themselves to this one controlling pur

pose of public draiuago, they shall construct a

public sewer of sufficient capacity to carry off both

surface water and the waters of the stream, it will

be within the exercise of the authority to con

struct sewers ; and if the property relieved by the

sewer of the waters of the stream thereby receive

greater benefits than adjacent property, which was

relieved only of ordinary surface water, the assess

ment against it may be correspondingly greater.—

Sherwood v. Judge of District Court, (Miun.) 41

N. W. 234.

40 Minn. 22.

Plans and specifications.

230. In proceedings for assessment for a wood

en-block pavement in the city of St. Paul, it ap

peared that before advertising for bids specifi

cations for the grading, to be done preparatory

to the paving, and a cross-section of the pave

ment proposed to be laid, showing the thickness

of the proposed pavement, its level as compared

with the level of the sidewalks, and its slopes

from the center of the gutter to the curbing,

were filed with the clerk of the board of public

works. Held, sufficient compliance with Sp.

Laws 1871, c. 32, jj 27, requiring a plan, profile,

and specifications of the work to be done to be

filed with such clerk.—Rogers v. City of St.

Paul, 22 Minn. 494.

Power to alter plans.

221. Sp. Laws Minn. 1873, c. 39, 5-1, provides

that, in case of unforeseen obstacles arising in

the grading of streets, the board of public works

of the city of St. Paul may, "by resolution,"

modify such improvement to such'extent as they

may deem equitable. Held, that such modifi

cation could only be made by formal resolution.

—Nash v. City of St. Paul, ^3 Minn. 133.

Determination of character of improve

ment.

222. The common council of the city of St. Paul,

acting under the provisions of Sp. Laws 1871, c.

82, as amcuded by Sp. Laws 1872. c. 2, submitted

the question to the board of public works wheth

er the paving of Third street, in said city, with

Nicholson or other wooden pavement, was prop

er and necessary. The board answered affirm

atively, on which the council ordered such street

paved with "wooden block" pavement. Held,

that the description of pavement was sufficient;

that the generality of the description in the final

order of the council was not an unlawful attempt

to delegate to the board the power, and impose

upon it the duty, committed by said statute to
♦ he council, of determining the character of the

Improvement; and that the board of public

works had the power, in the discharge of its du

ty, to let to tho lowest bidder, cost and quality

considered.—Rogers v. City of St. Paul, 23 Minn.

494.

Proceedings to ascertain damages.

223. The provisions of the charter of tho city
of Minneapolis for "ascertaining the amount of

all damages occasioned to any private property

by reason of any public works or structures,"

relating merely to the method of ascertaining

compensation for injuries caused by public im

provements, confer no right to compensation

where none existed previously.—Henderson v.

City of Miuueapohs, 20 N. \V. 322, 33 Minn. 819.
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234. The city of St. Paul, in order to justify the

grading and filling of a street, under the proceed

ings authorized in its charter (title 1, c. 7.) must

show the notices of assessment of damages and its

confirmation, as required by sections S and 15,

these being jurisdictional.—Overmann v. City of

St. Paul, (Minn.) 39 N. W. 66.

89 Minn. 120.

225. A resolution of the city council, pursuant to

the charter, to abandon a proceeding for laying

out a streot in which damages had l>een awarded

to the relator was not qualified by u subsequent

resolution, adopted at the same meeting, insti

tuting proceedings for laying the same street over

the same lands. The abandonment was effectual.

—State v. City Council, (Minn.) 43 N. W. 355.

40 Minn. 4S3.

Remedies of abutting owners.

236. A complaint m an action oy an aDUtting

land owner against a city, to recover damages for

the passage by the city council, and tho subse

quent approval by the mayor, without the con

sent of the plaintiff, and without any compensa

tion whatsoever to him, of a resolution or ordi

nance declaring a part of a publio way abandoned

and vacated, presents no cause of action. —Hiel

schcr v. City of Minneapolis, (Minn.) 49 N. W.

387.

46 Minn. 529.

227. A city is not liable for damages resulting

to a lot-owner from surface water, caused by the

improvement of a streot in accordance with the

established grade.—Alden v. City of Minneapolis,

34 Minn. 254.

Distinguishing Kobs t. City of Minneapolis, 22 Minn.
158.
Distinguished In O'Brien r. City of St. Tan). 25 Minn.

at.

228. The right of abutting lot-owners *r. recov

er damages for a change in the grade of ;> street

accrues as soon as the grade is legally and finally

determined and fixed, though the strco' may not

have been actually lowered to grade. —McCar

thy v. City or St. Paul, 22 Minn. 537.

229. A right of action for damages from n

change of grade in the city of St. Paul, accruing

prior to the adoption of this amended charter of

Maroh 5, l.b74, (Sp. Laws 1874, o. 1.) was not tak

en away by such amended charter, which ex

cepted from its operation all prior existing

claims and demands.—McCarthy v. City of St.

Paul, 23 Minn. 537.

230. Where the grade of a street in the city of

St. Paul was changed in 1872, it will be pre

sumed that the municipal authorities did their

duty, and assessed the resulting damages to an

abutting lot-owner within a reasonable time: and

hence his right of action therefor is not affected

by Sp. Laws Minn. 1877, c. 23, $ », for the period

of 20 days, within which that law requires an

appeal from the assessment to be taken, must

have elapsed long before the passage ot the act,

and so have rendered it impossible for him to

pursue its provisions.—Taylor v. City of St.

Paul, 35 Minn. 129.

231. Under Sp. Laws ISfiS, p. 97 5 12, (coailer

of the city of St. Paul,) which provides that in

case of the change of an established grade of a

street in the city of St. Paul all damages, costs,

and charges to any lot owner, aris.ng therefrom,

shall be paid by the city, the city is liable for

costs and damages to a lot-owner who is com

pelled to lower the grade of his residence in or

der to conform to the altered grade of the streot

on which his lot abuts.—McCarthy v. City of St.

Paul, 22 Minn. 527.

232. In an action against a municipal corpora

tion by an abutting lot-owner, for damages re

sulting from the change of grade, the cost of

lowering tho lot to the grade of the street, and

tho expense of a retaining wall to prevent the

caving in of an adjacent lot, though not as yet

actuallv incurred, are proper items to be consid

ered.—McCarthy v. City of St. Pa:il, 22 Minn

527.

233. Where a city takes property for streets

without jurisdiction, the injured party need not

appeal, but may bring trespass.—(Jvermann v. City

of St. Paul, (Minn ) 39 N. W. 66.

39 Minn. 120.

234. Where a municipal corporation, In grading

a street, removes the lateral support of plain

tiff's lot, which abuts thereon, tho corporation

is liable for the damages oc.-asioned thereby.

Following O'Brien v. City of St. Paul, 35 Minn.

331.—Dver v. City of St. Paul, 8 N. W. 272, 27

Minn. 457; Nichols v. City of Duluth, 42 N. W.

84, 40 Minn. :is'J.
The enso of Djer v. City of St. Paul. 8 N. W. 272. 27

Minn. 4.">7. is distinguished In Henderson v. City of Min-
nenpolts 20 N. W. 323. 82 Minn. 319.

235. A municipal corporation is not, unless

expressly made so by statute or charter, liable

to property owners for consequential damages

necessarily resulting from its action in estab

lishing the grade of a street, and causing it to bo

improved in conformity therewith.—Leo v. City

of Minneapolis, 22 Minn. 13.

Distinguished In O'Brien v. City of St. Paul, 25 Minn.
333.

236. A city is not liable for consequential in

juries to property adjacent to a public street,

causjd by a chango of tho established grade of

the street lawfully made by the city authorities

in a proper manner, even though the property

had been improved with roference to the previ

ously established grade, and the chango prevents

access to it from the street. —Henderson v. City

of Minneapolis, 20 N. W. 322. 33 Minn. 31'J.

Distinguishing O'Brien v. City of St. l'nnl 25 Minn. 331;
Dyer v. City ol St. Paul. 8 N. W. 272, 27 Minn 407; Arm

strong v. City of St. Panl. 15 N. W. 174, 30 Minn. 299.

237. As no right of action existed at common

law for damages to property resulting from a

change of grade of a street by a city, the only

remedy for such a change ordcrea by the council

of the city of St. Paul is the appeal from the or

der of the council, provided for by the city char-

tor, (Sp. Laws Minn. 1S74, o. 1, subc. 7, % 1<>;)

and that provision of the charter is not uncon

stitutional because it docs not give a right of

trial by jury.—Genois v. City of St. Paul, 29 N.

W. 129, 35 Minn. 320.

238. In on action for an injunction to restrain

the city of St. Paul and certain railway com
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panies from building a bridge over tho tracks of

the railway companies on Third street in said

city, it appeared that defendants proposed to con

struct such a bridge or structure 20 feet above

the established grade of the street, over the

southerly 86 feet in width of the street, across

the railway tracks, with ascending approaches at

the ends, and to close to travel, except over the

bridge, that part of the street between its two

ends. Held, that this would operate to alter the

actually traveled grade of that part of the street,

which could not be lawfully done without alter

ing the established grade in the manner provid

ed in the charter of the city; and that as the

charter gave to the owner of lots Injured by an

alteration in the established grade of a street a

right to compensation for such injury, such

owner might have an injunction to restrain the

acts proposed pending an action for a permanent

injunction.—Wilkin v. City of St. Paul, 22 N.

W. 249, 33 Minn. 181.

Bights and liabilities in prosecuting

work.

239. A municipal corporation, in the improve

ment of its streets, has the same power and rights

over the property over which they pass as a pri

vate owner, and is subject to the same liabilities.

—O'Brien v. City of St. Paul, 25 Minn. 831.

240. A municipal corporation, as a city, is lia

ble in damages for the acts of a contractor, where

Injury has been sustained from the performance

of work done in the manner required by the con

tract.—Sewall v. City of Bt. Paul, 20 Minn. 511,

(Gil. 459.)

b. Assessment of Benefits.

Power to make.

241. An assessment for the grading of a street

in a city upon property fronting thereon, where

such assessment is authorized by the charter of

such city, is not an exercise of tho right of

eminent domain, but of the taxing power of the

government. —McComb v. Bell, 2 Minn. 205, (Gil.

256;) Stinson v. Smith, 8 Minn. 306, (Gil. 326.)

242. Bp. Laws 1871, c. 32, as amended by Bp.

Laws 1S72, c. 2, committing to the common coun

cil of the city of Bt Paul the decision of the

question whether a proposed local improvement

shall be made, is not unconstitutional, as failing

to protect property owners from taxation by as

sessments for such improvements exceeding the

special benefits therefrom; as it is necessarily

tho duty of the common council to inquire wheth

er such special benefits will be as great as the

expense of making the Improvement; and it was

competent for tho legislature to make the deter

mination of tnat question by the common council

final and conclusive.—Rogers v. City of St. Paul,

22 Minn. 494.

243. In the provision of Const, art. 9, § 1, as

amended in 180'J, authorizing municipal corpora

tions to levy assessments for local improvements,

the term "local improvements" menus improve

ments in a particular locality, by which the real

property adjoining or near such locality is es

pecially benefited, such as the grading, paving,

curbing, etc., of streets, though the locality may

be one of the most generally traveled thorough

fares of the city.—Rogers v. City of St. Paul, 23

Minn. 494.

244. Although Bp. Laws Minn. 1881, c, 234, as

amended by Sp. Laws 1883, c. 57, authorizing

the city of Bt. Paul to grade and fill Seventh and

other streets in that city, made no provision for

an assessment of the cost of the improvement,

as the special act placed no restriction on the au

thority of the city council to proceed under the

charter, the nature and extent of the authority to

make such assessment are to be determined by

the charter.—State v. District Court of Ramsey

County, 23 K. W. 222, 83 Minn. 295.

Apportionment.

245. Const. Minn. art. 9, i 1, requiring that all

taxes raised in the state shall be as nearly equal as

may be, and all property on which taxes are to be

levied shall have a cash valuation, and be equalized

and uniform throughout tho state, is applicable to

city assessments for grading streets; and such as

sessments must be apportioned upon the basis of

cash valuation of property assessed. Act March

12, 1861, (Laws 1801, p. 255,) authorizing assess

ments, not accord ing to valuation, but benefits con

ferred, is unconstitutional and void. — Stinson v.

Smith, 8 Minn. SCO, (GiL 326.)

246. Under Const. Minn. art. 9, i 1, providing

that the legislature may authorize municipal cor

porations to levy assessments for local improve

ments on abutting property without regard to a

cash valuation of such property, the legislature

may confer power on the common council or

board of public works of a city to determine the

amount to bo raised for such improvement, the

property to be assessed therefor, and to appor

tion such assessment, making it final, except in

raso of fraud or mistake.— Rogers v. City of

St. Paul, 22 Minn. 494; Carpenter v. City of St.

Paul, 23 Minn. 232.

Upon property fronting on improve

ment.

247. The provision of the charter of the city of

St. Paid, (Laws Minn. 1854, c. 6, 5 5.) that the

expense of grading, graveling, planking, or pav

ing streets shall be chargeable to the lots front

ing on such streets, does not authorize a specific

assessment upon each lot fronting <>n the street

for the work done immediately opposite thereto,

and an assessment so made was void. Em-

mett, C. .1.. dissenting.—Weller v. City of St,

Paul, 5 Minn. 95, (Gil. 70;) Morrison v. Same,

5 Minn. 108, (Gil. 83.)

243. Widening and straightening a street Is a

local Improvement within Const. Minn. art. 9, §

1, which provides that "the legislature may, by

general law or special act, authorize municipal

corporations to levy assessments for local im

provements upon tho property fronting upon such

improvements. "—Cook v. Slocum, 8 N. W. 755,

27 Minn. 509.

219. Street sprinkling is a "local improvement, "

within the meaning of Const. Minn. art. 9, § 1, for

which an assessment may be levied on the prop

erty fronting on the street in proportion to its

lineal feet frontage, without regard to its cash

valuation.—State v. Reis, (Minn.) 88 N. W. 97.

88 Minn. 871.
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2.10. A city, In grading a street having made

an excavation in front of plaintiff's property,

erected a retaining wall there, necessary for

the purpose of lateral support after the re

moval of the natural soil of the street. Held,

that the cost of the wall could not be assessed

upon the property in front of which it was erect

ed. —Armstrong v. City of St. Paul, 15 N. W. 174,

Si' Minn. 299.

DwUneuiBbcd In Henderson v. City of Minneapolis, 20
K. W. 32J. 32 Minn. »J2.

Upon property benefited.

231. Under Const. Minn. art. 9, | 1, providing

that the legislature may "authorize municipal cor

porations to levy assessments for local improve

ments upon the property fronting upon such im

provements, or upon the property to be benefited

by such improvements, without regard to a cash

valuation, and in such manner as the legislature

may prescribe,'' the fact that an improvement,

by grading and filling a street,.may open up a

thoroughfare of great value and convenience to

the city at large, or that is extensive and costly,

does not necessarily warrant the court in ad-

Judging it one for which a local assessment may

not be made upon property in the vicinity of the

improvement, if found specially benefited there

by; nor is the wido extent of the assessment dis

trict conclusive that the limits of a local assess

ment have been exceeded. Such an assessment

should not be disturbed where it is clear that

groperty within the district is specially Deno

ted, although the evidence is conflicting as to

the extent and proper distribution of the bene

fits. If, in any case, it is clear that property as

sessed is so remote or so situated as not to be

specially affected by the improvement, that would

properly be considered a cas,;of fraud or mistake,

from which the court would relieve.—Htate v.

District Court of Ramsey County, 23 N. VV. 1222,

83 Minn. 295.

252. Where the city council, under the author!

ty of its charter, orders a local improvement to

be made, which is to be paid for by assessments

on the property benefited thereby, the order

amounts to a decision that the property affected

by the improvement will be benefited to an

amount equal to the amount of the improvement.

—Cook v. Slocum, 8 N. W. 755, 27 Minn. 509.

258. Where, in straightening a street, land on

one side thereof is released from the servitude,

such release is a benefit to the land to which the

part released belongs, and may be considered in

assessing the benehts to such land resulting from

the straightening of the street.—Cook v. Slocum,

8 N. W. 765, 27 Minn. 509.

254- Under Sp. Laws Minn. 1875, c. 1, relating

to public improvements in the city of St. Paul,

and providing that the cost of certain improve

ments is to bo assessed upon the real property

specially benefited thereby, in proportion, as

nearly as may be, to such benefltSj and only to

the extent of such benefits, and with considera

tion of circumstances rendering the improvemeut

more or less beneficial to the owner, an assess

ment of the cost of such improvement on prop

erty adjacent thereto, upon a rule of frontage,

without regard to special beuefits, is not valid.

—State v. District Court of Kamsey County, 11

H. W. 133, 2'.l Minn. 62.

V.lM.UIC— I'd

255. Although the determination of the board

of public works, in the exercise of the power

conferred on it by the statute, as to what prop

erty is benefited, and the extent of such benefit,

is, under the statute, conclusive, in the absence

of fraud or mistake of fact, it is not conclusive

when adopting a method of apportioning the cost

of an improvement which does not follow the

rule of the benefits prescribed by the statute. —

State v. District Court of Ramsey County, 11 N.

W. 133, 29 Minn. 62.

256. An assessment In a proceeding not au

thorized by the statute, and where there was no

authority to make any assessment, is not conclu

sive.—Mayall v. City of St. Paul, 15 N. W. 170,

30 Minn. 204; Armstrong v. Same, 15 N. W. 174,

30 Minn. 200.

257. Where a common council or other local

tribunal has been vested with the authority to de

termine what property is benefited by a local

Improvement, and to assess the cost thereof upon

such property, its decision that property is bene

fited cannot bo impeached by evidence that

there has beecn no benefit in fact.—Carpenter v.

City of SV Paul, 23 Minn. 232.

253. Under the charter of the city of St. Paul,

the determination of the board of p-iblic works

as to what property is specially bei.eHtcd by a

local improvement, and the extent of the benefit,

is conclusive, except in case of fraud or demon

strable mistake. Following Rogers v. City of

St Paul, 23 Minn. 494; Carpenter v. City of St.

Paul, 23 Minn. 232; State v. Board of Public

Works, 27 Minn. 442; State v. District Court, 29

Minn. 63.—State v. District Court of Ramsey

County, 22 N. W. 295, 33 Minn. 104; Id., 23 N.

W. 222, 33 Minn. 295.

259. A street-car track fn a public street of the

city of St. Paul is not real estate, within the

provision of the city charter, subc. 7, tit. 1, § 3,

(Sp. Laws Minn. 1874, c. 1,) providing fur the
assessment of the expenses of public improve

ments upon the real estate benefited thereby; as

it is apparent from the other provisions of the

charter that the real estate upon which such as

sessments are authorized to be made consists of

lots and parcels of land, and does not include a

mere easement in the street, or the materials

which compose the track. The definition of real

property in Gen. St. Minn. 1878, o. 11, $ 2, is not

applicable to such an assessment, as it is de

clared to be a definition for the purpose of taxa

tion ; and section 11 of tha*, statute expressly de

clares that the track of a street railroad shall be

held to be personal property.—State v. District

Court of Ramsey County, 17 N. W. 954, 31 Minn.

354; In re Paving of Seventh St., Id.

260. In the paving of a street the spaces be

tween the rails and the space between the tracks

of a double track railway in the street were not

paved. Held, that the omission to assess the

railway company for thu expenses of paving the

street did not render the assessment Invalid, as

it might fairly be deemed that the company was

not benefited by the improvement.—State v. Dis

trict Court of Ramsey County, 19 N. W. 732, 33

Minn. 181.

261. Where the feo of land is taken for street

purposes, the compensation paid is a part of the
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cost of a "local Improvement," for which "as

sessments" may be levied upon the property to

be benefited.—Fairchild v. City of St. Paul,

(Minn.) 49 N. W. 325.

46 Minu. 540.

Property exempt.

262. The charter of the First Division of the St.

Paul & Pacific Railroad Company, (Ex. Sess.

Laws 1857, c. 1, § 18,) in consideration of a pay

ment of a percentage of gross earnings, exempted

its property from all taxes and assessments what

ever by the territory, or state that should suc

ceed the territory, or by any county, city, town,

village, or other municipal authority in the ter

ritory or state. Held, that such exemption was

not restricted to general taxes, but extended to

and included local assessments by municipal

ities for grading streets, etc.—First Div. St.

Paul & P. R. Co. v. City of St. Paul, 21 Minn.

630.

203. The exomption from "taxation" granted the

St. Paul & Sioux City Railroad Company, by Sp.

Laws Minn. 1864, c. 1, subc. 2, § 3, on payment

of 3 per cent, of the gross earnings of the road

"in lieu of all taxes whatsoever," is an exemp

tion from local assessments of municipal corpora

tions as well as general taxes.—City of St. Paul

V. St. Paul &, S. C. R. Co., 23 Minn. 409.

204 . By Gen. St. Minn. 1878, c. 84, S 259, the lands

and property of cemetery associations are exempt

from "<ifJ public Uixcs and axuensments." Held,

that this exemption extends to "assessments "for

local improvements; as, for example, a sidewalk

built iu front of the proportv.—Oakland Cemetery

Ass'n v. City of St. Paul, (Minn.) 32 N. W. 781.

30 Minn. 529.

Entire improvement.

265. The grading of parts of two stroots in the

city of St. Paul under one contract, without ap

portionment of the price of the distinct parts,

and 1he assessment of the gross cost of the whole

on tho property doomed to he benefited, is not

authorized by Sp. Laws Minn. 1874, relating to

local improvements and special assessments in

that city ; no such authority being expressly giv

en by the act, and its general tenor and ttic lan

guage used seeming to contemplate but one im

provement being prosecuted in a single proceed

ing. And tho amendment of tho act by Sp. Laws

1875, c. 1, enacting that "two or more streets

may be ordered to be graded at the same time,

so that the material taken from one street may

be used in tilling others," only authorizes the

grading of two or more streets as one improve

ment, under tho conditions stated therein. —Mav-

all v. City of St. Paul, 15 N. W. 170, 30 Minn. 294 ;

Armstrong v. Same, 15 N. W. 174, 30 Minn. 299.

266. Under the provisions of the charter of tho

city of St. Paul (Sp. Laws Minn. 1874, c. 1, as

amended by Sp. Laws 1875, c. 1; relating to mak

ing public improvements in said city, and levy

ing special assessments therefor, the work of

grading, filling, and bridging on a public street,

and of grading other streets connecting there

with, may be so connected as to be done as one

entire improvement, as authorized by the char

ter, (subenapter 7, § 5,) for which one assess

ment may be made on property benefited thereby.

—State v. District Court of Ramsey County, 23

N. W. 222, 33 Minn. 2C5.

267. In Sp. Laws Minn. 1881, c. 224, authorizing

and requiring tho city of St. Paul to grade Sev

enth street in said city, although section 2 makes

it tho duty of tho common council to change the

grade, and to establish the permanent grade of

tho street to the eastern limits of tho city, as the

proceedings lor such change were separate from

tho proceedings for the grading, etc., the com

plete establishment of the grade to the limits of

the city was not material to tho validity of the

assessment for the improvement; thu whole mat

ter being necessarily committed to tho sound dis

cretion of the council.- State v. District Court

of Ramsey County, 23 N. W. 222, 33 Minn. 295.

268. The charter of St. Paul, c. 7, J 5, as

amended by Laws Minn. 1887, c. 7, provides

that "two or more improvements upon one or

more streets, either grading, sewering, or

paving, or either or any of them, may bo done

at the same time, under one order, and may be

included in one contract. " Section 23 provides

that, after the whole of said work shall be

p'.aced under contract, tho board of public works

shall proceed to assess the amount, "as nearly

as they can ascertain the samo, " which will bo

required to defray the cost. Held, that two or

more local improvements may be done under one

order, and included in one contract, though both

or all do not benefit tho samo property, and

though the contract bo at a gross price for all.

—State v. District Court of Ramsey County,

50 N. "W. 47C, 47 »Iiun. 40C.

Amount.

269. The provision of the charter of the city

of Minneapolis, (Sp. Laws Minn. 1872, c. 10,

subc. 5, S 4,) that no general city tax shall be

void "because the amount levied shall exceed

the amount required to be raised for tho special

purpose for which the same is levied," has no ap

plication to atax for the improvement of a partic

ular block or locality within ths city.—Minno

sota Linseed Oil Co. v. Palmer, 20 Minn. 468,

(Gil. 424;) Ankeny v. Same, 20 Minn. 477, (Gil.

431.)

270. Where a city charter prescribes no moda

of ascertaining the expense of a local improve-

ment, such expense may be shown by evidence

dcliiim tho record. The court will not presume

that the cost of the improvement appears upon

the record of the proceedings.—Minnesota Lin

seed Oil Co. v. Palmer, 20 Minn. 408, (Gil. 424;)

Ankeny v. Same, 20 Minn. 477, (Gil. 431.)

271. Const. Minn. art. 9, 5 1, providing that the

legislature may "authorize municipal corporations

to levy assessments for local improvements up

on the property fronting upon such improve

ments! or upon the property to be benefited by

such improvements, without regard to a cash

valuation," does not exclude from the assessment

tho cost of advertising, engineering, etc., if

such items are a necessary expense incurred on

account of the improvement —City of St. Paul v.

LotsO, etc., F. & K. Addition, 6 N. W. 424, 27

Minn. 78.

Proceedings to make.

272. If full 15days' notice of the time and place

of the meeting of the board of public works of a
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city to make the assessment and award of bene

fits and damages lor a public improvement is

given before tbe meeting, as required by tho

city's charter, and near enough to the date there

of to reasonably answer the purpose designed,

it is sufficient, although the date of the first

publication is more than 15 days before tho meet

ing.- Fairchild v. City of St Paul, (Minn.) 49

N. W. 325.

46 Minn. 540.

273. Under the charter of the city of Stillwater,

residents and freeholders of the city may lawfully

serve as commissioners to award damages and as

sess benefits for public improvements.—McKusick

v. City of Stillwater, (Miun.) 46 N. W". 76:).

44 Minn. 372.

274. Where a city charter provides that the re

port of proceedings by commissioners appointed

to award damages and assess benefits for public

improvements shall be filed, and for notice and op

portunity to all parties interested to be heard und

to tile objections to such report before being finally

acted on by the city council, with authority to tbe

latter to confirm or annul the award or assessment,

or send the samo back to the same commissioners,

saving to aggrieved parties a right of appeal to

the district court, any objections to the form of

the report or proceedings of the commissioners in

making the award or assessment must be taken in

the manner pointed out by the charter, or they

will be deemed waived.—McKusick v. City of Still

water, (Minn.) 46 N. W. 760.

44 Minn. 372.

275. fn proceedings to open a street, In St

Paul, tho board of public wonts assessed the dam

ages and benefits to lot 6, B. s addition, as one lot.

Prior to the proceedings, the owners of lot 6 had

contracted to convey a part of the lot to another, of

which the board had notice after their assessment

but before its confirmation. Held, that the con

tract to convey severed that part of lot tifrom the

remainder of that lot so as to make it a separate

parcel ; and, having received notice of it beforo

confirming the assessment, tho board ought to

have assessed the damages and benefits to it as a

separate lot or parcel as provided by Sp. Laws

Minn. 1887, c. 7, 58 7, 8, and not having done so,

their proceedings were, as to that tract, void.

Dickinson, J., dissenting.—Brennan v. City of

St Paul, (Minn.) 47 N. W. 55.

44 Minn. 404.

276. Act Minn. March 6, 1S71, $ 25, in regard to

notice of confirmation of a local assessment, pro

vided that there should be six days' notice by pub

lication in the official paper, etc. Held, that a

publication for six days, one of which was Sun

day, was insufficient.—"Suwull v. City of St. Paul,

20 Minn. 511, (Gil. 459.)

277. Tho notices of an assessmsnt. and of an

application to confirm tho same, under the act

authorizing the city of St. Paul to levy assess

ments for local improvements, (Sp. Laws Minn.

1871, c. 32, j>§ 25, 24S, ) are jurisdictional in their

character, and their omission is not cured by sec

tion 54 of said act, which provides that no assess

ment shall be considered illegal on account of

informalities in the roll, or in the proceedings of

the officer levying the assessment. —Scwall V.

City of St. Paul, 20 Minn. 511, (Oil. 459.)

27$. The provisions in rogard to giving notice

of confirmation for local assessment, under the

charter of St. Paul, (Sp. Laws Minn. 1871, o. 32,

as amended by 8p. Laws Minn. 1872, o. 2,) must,

to render such confirmation valid, be strictly

complied witb. ~Flint v. Webb, 25 Minn. 93.

279. An assessment for the construction of a

sidewalk in the city of St. Paul, made under the

provisions of Sp. Laws Minn. 1871, c. 32, as

amended by Sp. Laws Minn. 1*72, c. 2, is not a

lien on tho property until such assessment is

confirmed, after due notice given, as prescribed

in such statute. —Flirt v. Webb, 25 Minn. 93.

2S0. Sp. Laws 1871, c. 32, as amended by Sp.

Laws 1873, c. 2, authorizing tbe board of public

works of the city of St. Paul to let contracts,

levy assessments, etc., for local improvements,

and making its action in so doing conclusive,

was within the powers of tho legislature; and

tho action of the board of public works in levy

ing an assessment, except in a case of fraud or

mistake, is conclusive, both as to the tax district

und the amount of assessment.—Rogers v. City

Of St Paul 22 Minu. 494.

Review on appeal.

231. Tho charter of the city of St. Paul, Minn., al

lows an appeal to the district court from an assess

ment of damages by its board of public works for

Injury caused by the change of an established street

grade. Held, that Sp. Laws 18b5, c. 7, making
special provision concerning changes of grade for

particular purposes, was not intended to except

such cases from the general rule allowing such ap

peals. —Robinson v. City of St. Paul, (Minn.) 41 N.

W. 950.

40 Minn. 228.

282. The provision of the charter of the city of

St Paul as amended by Sp. Laws Minn. 1889, p. 586,

that on the trial of an appeal bv a land-owner from

the decision of tho board of public, works as to the

condemnation of property for public improvements,

the only question to be passed upou shall be wheth

er the board had jurisdiction, and whether the val

uation was fair; that the judgment of tho court

shall be eitherto confirm or annul the assessment;

and that, if the assessment is set aside, the board

shall proceed dewivo,—is constitutional ; it being

within tho discretion of the legislature to say

whether, on setting aside an assessment, a new

appraisement shall be made by the court, or be

fore the same or a new commission.—State v. Dis

trict court, (City of St Paul v. Nickl,) 44 N. W. 5!',

42 Minn. 262.

Review on certiorari.

283. St. Paul city charter (Sp. Laws Minn.

1874, o. 1, as amended by Sp. Laws J875, c. 1,) §

25, provides that the board of public works, be

fore proceeding to make an assessment for street

improvements, shall give notice of tho time and

place of the meeting for that purpose, specifying

what the "assessment is to be for, and tbe

amount to be assessed, and that all persons in

terested therein may be present and shall be

heard in reference thereto. Section 26 provides

that when the assessment shall be completed,

the board shall give notice of a meeting to hear

objections thereto, and for the confirmation of the

same, and that the board may revise, correct,
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confirm, or set aside the assessment; and that,

on the application by the city treasurer for Judg

ment on delinquent assessments, the owner of

any property reported delinquent, or any person

interested therein, may appear in the district

court, and file objections to the recovery of judg

ment against such property. Section 3D provides

that, with certaiu exceptions, "no objection

shall be interposed or sustained in relation to

any of the proceedings prior to the confirmation

of the assessment." Held, that all proper ob

jections to an assessment maybe made in the

district courton the application for judgment, and

certiorari to the board of public works will not

lie.—State v. Board of Public Works, 8 N. W.

161, 27 Minn. 442.

284. Although the charter of Duluth, Minn., (Sp.

Laws 1S87. c. 2.) provides that when the district

court makes an order confirming an assessment of

the board of public works for local improvements,

the assessment roll and all things contained there

in shall bo res judicata, and no appeal shall lie

from the assessment, yet the proceedings may be

reviewed on certiorari.—Sherwood v. Judge of

District Court, (Miuu.) 41 N. W. 234.

40 Minn. 22.

Effect of omissions and irregularities.

2S5. Under the provision of the charter of the

city of St. Paul, (Laws Minn. 1854. c. 7, § 6.)

that, whenever the street commissioners shall

determine to make authorized public improve

ments, they shall cause an estimate of the ex

pense to be made and filed with the city comp

troller, the failure to make and file such estimate

vitiates an assessment for such improvement.
Emmi-.tt, C J., dissenting.— Weiler v. City of

St Paul. 5 Minn. 05, (Gil. 70;) Morrison v.

Same, 5 Minn. 108, (Gil. 83.)

DlBtlnenisUod in Urigga v. City of St. Paul. 11 Minn. 312,
(till. 217.)

280. The charter of tho city of St. Paul, (Laws

Minn. 1S54, c. 7, 5 2.) provides that "no error or

informality of tho officers intrusted with the

same, not affecting the substantial justice of tho

tax itself, shall vitiate or in anywise affect the

validity of the tax or assessment." Held, that

this does not protect tho city from tho conse

quences of carelessness and errors of its officers,

nor prevent parties prejudiced thereby from ob

taining tho redress to which they would other

wise be entitled. — Wellcr v. City of St. Paul, 5

Minn. 95, (Gil. 70;) Morrison v. Same, 5 Minn.

108, (Gil. 83.)

2-57. A provision In a city charter that no error

or informality, not affecting the substantial jus

tice of a tax, shall affect its validity, or a tox

sale thereunder, will not cover matters going to

the jurisdiction of proceeding or officers, or af

f cling tho notice of sale.—Weller v. City of St.

Paul. fl Minn. 95, (Gil. 70:) Prindle v. Campbell,

9 Minn. 212, (Gil. 197,) Morehouse v. Bowcu, 9

Minn. 814, (Gil. 2'J7.)

2SS. In proceedings under chapter 7 of the char

ter of the city of St. Paul for the construction of

sidewalks in that city, if notice is given to the lot-

owners as provided "by section 4 of that chapter,

and they have failed to do the work, the omission

of '.he street commissioners to make and file the

estimate of expense required by section 61s a mere

informality, which does notprima/'icie vitiate the

certificates of the amount and description of ttie

work issued to the contractors, under section 10.

McComb v. Hell, 2 Minn. 295, (OIL 2"«0,) and Wel
ler v. City of St.. Paul, 5 Minn. 9.r>, (Gil. 70,) distin

guished.—Griggs v. City of St. Paul, 11 Minn. KUS,

(Gil. 214;) Do Kochbruuo v. Same, 11 Minn. 313,

(Gil. 218.)

2S9. The conclusive effect of the determination

of tho local authorities, under the charter cf

tho city of St. Paul, in the matter of th"i open

ing of a public street and condemnation of lands

therefor, cannot bo questioned, in a collateral

proceeding, for irregularities not going to tho ju

riadlction.—Currentjr v. City of St. Paul, 23

Minn. 232.

290. An assessment for a local Improvement In

the city of St. Paul was first entered on looso

sheets of paper, attached together in a roll, with

a proper caption, and kept in tho office of the

board of public works, and was not recorded in

a book until it was confirmed. Held that, even

if it was necessary to record it before it was

confirmed, the omission to do so did not make

the assessment invalid, under the provision of

the city charter (Sp. Laws Minn. 1S74, o. 1, subo.

7, § S4, as amended by Sp. Laws lt>7">, c. 1, S 15)

that no error or omission in such proceedings,

"ni t affecting the substantial Justice of the as

sessment itself, shall vitiate or in any way affect

such assessment."—Stato v. District Court of

Ramsey County, 22 N. W. 295, 33 Minn. 104.

291. Where tho board of public works make an

assessment of benefits and damages to property

resulting from a change of grade of a street, find

ing the benefits greater than the damages, and tho

property owner voluntarily pays tho balauce, he

thereby acquiesces in tho assessment, and waives

the omission to publish the notices of the comple

tion and confirmation of the assessment, and can

not iutorpose such omission as an objection to an

assessment subsequently made against his prop

erty for grading tho street in accordance with the

changed grade.—State v. District Court, (Minn.)

41 N. W. 235.
40 Minn. 5.

292. Under a clause in a city charter providing

that no omission. Informality, or irregularity in

or preliminary to making any special assessment

shall affect the validity of the same where the as

sessment roll has been adopted by the city council,

and requiring such objections to be taken in tho

form and at the time prescribed by the charter, an

omission by the council to make a preliminary esti

mate of the cost of a proposed improvement be

fore the assessment is made must bo treated as

an irregularity merely, and tho objection must be

taken in the sumo proceeding.—McKusick v. City

of Stillwater, (Miuu.) 46 N. W. 709.

44 Minn. 372.

Reassessment.

293. In Sp. Laws Minn. 1874, c. 1, compiling

the several acts relating to tho incorporation of

the city of St. Paul, and amending the sam«. the

provision of section 60, suhc. 7, authorizing a reas

sessment for local improvements where the first

assessment is defective, is applicable as well to

defective assessments originating prior to ita
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> saage as to those subsequent thereto.— Carpcn-

u r v. City of St. Paul, SB Minn. 232.

204. St. Paul City Charter (Sp. Laws Minn. 1874,

r 73, 8 60, as amended by Laws 1875, c. 1, § 16)

thorizes the common council lo direct a reas-

ssmcnt for local improvements when judgment

denied on the original assessment or the as-

,-ssment is set aside for any cause whatever;

d section 17 of the amending act provides that

io error, omission, or irregularity, whether

risdictional or otherwise, shall prevent a reas-

ssment to the extent of the benefits conferred

. such improvement when ordered by the coun-

l. " Held, that a reassessment may be ordered

lire judgment on the original assessment is

tiied or declared void because the contract for

ing the work was illegally let.—City of St.

ul v. Lots 6, etx;., F. & K. Addition, 6 N. W.

.1, 27 Minn. 78.

Election and enforcement of assess

ments.

295. The charter of the city of St. Paul (Laws

' nn. 1854, c. 7, (iff 6, 10, as amended by Laws

' >6, c. 27, H 15-17) authorized the grading of
• -eets, and an assessment of the expense upon

? lots fronting thereon, and the issuance of a

rtificate to the contractor doing the grading,
■ swing the amount, and provided, in case the

me should not be sooner paid, that the amount

such assessment should be included in the next

ncral assessment, and collected for the benefit

- ' the holder of such certificate, the same as

ier taxes were collected. Laws 1857, Ex. Sess.,

72, i 1, amending the charter, provided that the

lder of such certificate might, at his option,

e the owner of such lot in a civil action for

e amount of such certificate due from said lot

.eld, that such amendment, permitting differ-
■ t remedies against different persons for the

llection of the same tax was invalid.—Me-

>mb v. Bell, 3 Minn. 205, (Gil. 250.)

296. Any defense which the land-owner may

ve to a local assessment, under the charter of

e city of St. Paul, (Sp. Laws Minn. 1874, c.

subc. 7, as amended by Sp. Laws 1875, c. 1,)

account of errors or irregularities in the pro-

ertings, must be interposed by objection to

e application for judgment, as provided by

ction 31* of the charter.—Dousmau v. City of

L Paul, 23 Minn. 894.

297. The Judgments of the district court upon

sessments for local improvements uuilcr the

iarter of the city of St. Paul, (Sp. Laws Minn.

74, c. 1, subc. 7; Sp. Laws 1875, c. 1,) with such

stinctions as are provided by statute, stand on

e same footing as ordinaryjudgmcnts of that
■urt.—Dousuian v. City of St. Paul, ■£} Minn. 394.

298. Where, in proceedings for Judgment for n

cal assessment, it appears that the court had

risdiction ol the subject-matter, and that the

lblished notice provided by statute had been

ven, by which it acquired jurisdiction of the
■rson, its judgment is valid as against a non

•sident, who had no actual notice of the pro

•ledings.—Duusiuun v. City of St. Paul, 2Uiliuu.

. w.

299. Under section 70, c. 7, of charter of St.

Paul, ti>p. Laws 1S74, c. 1,) which prohibits the

court, after ordering Judgment upon a local as

sessment, from opening such Judgment and grant

ing a new trial, an order dcrying a motion for a

new trial In such caso after entry of judgment

is not. appealable.—City of St. Paul v. Rogers,

22 Minn. 492.

300. The owners of property assessed for local

improvements, since they may, under the char

ter of the city of St. Paul, upon the application

for judgment upon the assessment warrant, pre

sent aud have determined any objection to the

assessment going to its validity, have not the

right to maintain, against the consent of the

city, a suit to set aside the assessment and re

strain its collection, but the suit may be main

tained if the citv makes no objection in time.

Mayall v. City or St. Paul. 15 N. W. 170, 30 Minn.

294, overruled.— Alhrccnt v. City of St Paul.

50 N. AV. COS, 47 Minn. 531.

DintlnKuiBhiiiff Minnesota Linseed Oil Co. v. Palmer 20
Minn. 10«. (Gil. 424;) ScwaU r. City ol St. Paul, 20 Minn.
511. (Gil. 409.)

301. Where, pending application for Judgment

on the assessment, such a suit is brought, aud a

temporary injunction issued restraining further

proceedings by the city, an application by the

city not to dissolve, but to modify, the injunc

tion, is not an objection to the suit, but implies

that it may proceed.— Albrecht v. City of St,

Paul, (Minn.) 50 N. W. 608.

47 Minn. 581.

302. Where an objection to an assessment for

a local improvement is that it was made under a

mistake of fact, and it is not charged that there

was any fraud or application of an illegal prin

ciple of assessment, the objector, to prevail, must

• low a uiistake of fact, and is limited to that

specification.—State v. District Court of Ramsey

County, (Minn.) 50 N. W. 476.

47 Minn. 406.

Eale for nonpayment.

303. Under Laws Minn. 1854, c. 7, §J 6, 10, (char

ter of city of St. Paul,) as amended by Laws

1850, c. 27, SS 15-17, which authorizes street grad

ing, and an assessment of the expense upon lots

fronting upon the street graded, every act re

quired by the statute to be performed must be

complied with; and a party claiming title to

lands through a sale in such proceedings must

show, step by step, that everything has been done

which the statute makes essential to the due ex

ecution of the power, the burden of proof being

on him.—McCouib v. Bell, 2 Minn. 295, (Gil.

250.)

DisilnKuisned In Grigps t. City ot St. Paul, 11 Minn. 811,

(Gil. 217.)

304. The provision of the charter of the city of

St. Paul, (Laws Minn. 1854, c. 7, § 2,) giving a

right of appeal from the acts of the street com

missioner in making local assessments for public

improvements to the common council, does not

exclude a party's right of action to vacate a sale

made upon such assessment. Emmktt, C. J., dis

senting.—Weller v. City of St. Paul, 5 Minn. 95,

(Oil. 70;) Morrison v. 'Same, 5 Minn. 108, (Gil.

83.)

305. Under the provision of the charter of the

city of St. Paul (Sp. Laws Minn. 1878, c. 20, § 4)
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ring at least 30 days' notice by at least five

cations before the* issue of a deed by the

m a male lor non-payment of an assessment

local improvement, all five of the publicu-

must be made before the 30 day? begin to

-Uaston v. Merriam, 22 N. W. 614, 33 Minn.

ility of city on certificates given

□tractor.

The amended charier of the city of St. Paul

■ter7, § 10) provided for the issuance to con-

>rs. In a case of street improvements, of acer-

te stating the amount of work done by such

' actors, its value, and a description of the lota

which the same was chargeable, and further

ded that if not paid at the time of making

te annual assessment the amount and inter-

lould bo assessed upon such lots, and collect-

r the use of the holder of such certificates, as

taxes, or bya civil action against the owners

ich lots, etc., and that neither the city nor

whero work was ordered at the expense of

3ts should be responsible for the payment of

certificates. Section 10 of chapter 8 of the
er provided that if at any tax-sale there were

' Is the property should be struck off to the

and it should hold them the same as other

I lasers. Held, that the city was not liable
■ such certificates, even where, at the tax-sale

lich it was sought to collect them, the lots

which they were chargeable were, for want

i tders, struck off to the city.—Lovell v. City of

aul, 10 Minn. 290, (Gil. 22V.)

X. Fiscal Maxaoesjext.

lility for debts of predtoessor.

. The provisions of lien. St. Minn. e. 10, and

idments thereto, relating to township organ-

>n, remain in force as to villages incorporated
• r Gen. Laws 1885, c 145, except in so far as

ivened by such act, and a village so incorpo-

l remains liablo for its proportion of the gen-

ptvnship debt, and also for its share of town

> not inconsistent with the provisions of the

rporating act.—Bradish v. Lucken, (Minn.) 36

38 Minn. 186.

iropriations.

The only provisions contained In the

. ter of the city of Minneapolis (Sp. Laws

I i. 1881, c. 76) for the making or authorising of

i opriations being that of subchapter 4, $ 11,

' "no appropriation shall be made without a

of a majority of all the m-jmbers of tho city

cil in its favor," and of subchapter 5, § 22,

"no money shall bo paid out of tho city

iiirv, except for principal or interest of

.s, "unless such payment shall be authorized

vote of the city council, " etc., tho making

uthorizing of appropriations is exclusively
■cl in the common council, and the mayor

ao veto upon its action in making appropria-

i; and, where a claim against tho city of a

> for the payment of which the council is

owercd to make an appropriation has been

ted and adjusted by the comptroller, and an
•opriation for its payment has been made by

requisite and duly-recorded vote of the

icil, when an order for its payment, conform

ing to tho requirements of subchapter 5, 5 22,

presented to the mayor for his signature. It is his

duty to sign it within such reasonable time as

may be necessary for him to ascertain whether

the council has kept within its jurisdiction, and

whether the appronriation has been authorized

bv the necessary vote.—State v. Ames, la N. W.

277, 31 Minn. 440.

Bonds.

309. Under Act Minn. Aug. 11, 1S5S, providing

for tho issue, by the board of education of Min

neapolis, of bonds executed in their name of office,

which bonds shoul 1 be attested by the clerk oi

the school -district, certain bonds were issued,

which recited that the tourd of education, etc.!

were held and firmly bound, and that such boan

and their successors were obligated to pay, etc,

and concluded : "In witness whereof, the presi

dont, inspectors, and secretary of said board of

education havo hereunto set their hands anc

seals, " etc. They were signed by one person at

president, four as inspectors, and attested by one

as secretary ; a scroll being attached to each si

nature. Held, that these bonds wore lei,.,

executed, although the charter of tho corporate

did not provido for a corporate seal, nor for ai

officer known as the clerk.—Wiley v. Board o

Ed. of Minneapolis, 11 Minn. 371, (Gil. 263.;

310. Under Sp. Laws Minn. 1858, c. 96, author

'f.ing the board of education of Minneapolis

to issue bonds and borrow money thereon t-

cancel indebtedness, such board need not negc

tiatc su -h bonds, but could deliver them directl'

to its creditor in payment of the debts due him

—Wiley v. Board of Ed. of Minneapolis, 11 Mint

871, (Gil. 268.)

811. The amendment of the state constitutio

adopted in 1872, (Const. Minn. art. 9, § 14

limiting the right of any municipal corporation

to issue bonds or incur indebtedness to aid in tb

construction of any railroad to 10 per centum o

its taxable property, is not retrospective, an

had no effect upon legislation passed prior to it

adoption, authorizing the issuance of such bond'

—State v. Town of Clark, 23 Minn. 423.

812. Under Sp. Laws Minn. 1883, c. 135, $ 1. pn

viding that a municipality or its officers may issu

bonds for a proper purpose, on the prosentatio

of a petition bearing the signatures of two- third

of the legal voters of said municipality, tho oftu-er

of the municipality are invested with' power to d«

cide whether that condition has been complie

with, and their recital and certificate in the bonih

issued by them and held by aboiKi^idepurchas. r.

conclusive of such fact, and binding upon the mi

nicipality.—Fulton v. Town of Riverton, (Minn

44 N. W. 257.

42 Minn. 395.

313. Gen. Laws Minn. 1S91, c. 146, relating t

villages of over 3,000 inhabitants, provides (sat

chapter U, $ 8) for the issuance of "improvomer

bonds" to cover public improvements, whic

shall be mado payable in five equal annual ir

st ailments. A second clause in the same sootio

provides that the bonds shall bo made payable

at the option of the village, live years, and at

solut.ely at the expiration of seven years, froi

date. Held that, as these two clauses are ii
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